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Legal Disclaimer 

This Response to Consultation and Further Consultation is not a binding legal document 

and also does not contain legal, commercial, financial, technical or other advice. The 

Commission for Communications Regulation is not bound by it, nor does it necessarily 

set out the Commission’s final or definitive position on particular matters. To the extent 

that there might be any inconsistency between the contents of this document and the due 

exercise by it of its functions and powers, and the carrying out by it of its duties and the 

achievement of relevant objectives under law, such contents are without prejudice to the 

legal position of the Commission for Communications Regulation.  Inappropriate reliance 

ought not therefore to be placed on the contents of this document. 
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1 Introduction 

1.1 This Response to Consultation and Further Consultation (‘Further Consultation’) 

presents ComReg’s preliminary views on its analysis of the wholesale market(s) for 

Wholesale High Quality Access (WHQA) services provided at a fixed location1. It 

summarises and responds to submissions received in response to the 2016 

Consultation2. Following further analysis, ComReg has revised some of its 

preliminary views set out in the 2016 Consultation and now seeks further comments 

on these, largely relating to the Modern Interface (MI) WHQA Market. ComReg has 

also set out its preliminary position on a range of other issues. 

1.2 WHQA services, also commonly known as “wholesale leased line” services, play 

an important role in facilitating the provision of Information and Communications 

Technology (‘ICT’) services to medium and large sized businesses, including multi-

national businesses, as well as public sector institutions (e.g. hospitals, 

government departments, educational facilities). In this respect, WHQA is a 

wholesale input into the provision of various retail data connectivity services for 

businesses, including for use in the provision of internet access, facilitating 

connectivity between a businesses’ site locations for the purpose of transferring 

information and/or communications, and data back-up/remote storage solutions 

such as cloud storage/computing (generically referred to throughout this Further 

Consultation as ‘retail business connectivity services’ or ‘RBCS’). 

1.3 Apart from supporting RBCS, WHQA services are also important network inputs for 

Service Providers (‘SP(s)’) themselves. In this respect, SPs can use WHQA 

services as network inputs in building out their networks, including for backhauling 

data and/or voice traffic. Such inputs enable them to provide a range of fixed and/or 

mobile communications services to consumers and business customers. SPs may 

also use WHQA as inputs to the provision of other wholesale services. 

                                            
 
 
1 Corresponding to Market 4 listed in the European Commission Recommendation 2014/710/EU of 09 
October 2014 on relevant product and services markets within the electronic communications sector 
susceptible to ex ante regulation in accordance with Directive 2002/21/EC of the European Parliament and 
of the Council on a common regulatory framework for electronic communications networks and services 
(the ‘2014 Recommendation’), (OJ L 295, 11.10.2014, p. 79). 

2 “Market Review - Wholesale High Quality Access at a Fixed Location, Consultation, ComReg Document 
16/69, 18 August 2016” (the ‘2016 Consultation’). 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014H0710&from=EN
https://www.comreg.ie/publication/market-review-wholesale-high-quality-access-fixed-location/
https://www.comreg.ie/publication/market-review-wholesale-high-quality-access-fixed-location/
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1.4 Consistent with ComReg’s statutory role to review certain electronic 

communications markets, the objective of this market review has and continues to 

be undertaken to examine the extent of competition within the WHQA market(s). In 

circumstances where such markets are not found to be effectively competitive due 

to one or more SPs having SMP, the imposition of appropriate regulatory 

obligations on that SP may be necessary in order to address identified competition 

problems that could arise in the Relevant WHQA Market(s)3 or related markets. 

Similarly, if any such markets are found to be sufficiently competitive (or tending 

towards effective competition), then regulatory intervention would not be justified.  

1.5 This introductory section of the Further Consultation describes the following: 

 an overview of the WHQA market(s) (discussed in paragraphs 1.7 to 1.17 

below); 

 background to the previous review of the leased line (‘LL’) markets and why 

the current review is being undertaken (discussed in paragraphs 1.18 to 1.27 

below); 

 the legal basis and the regulatory framework according to which the review 

leading to this Further Consultation has been undertaken (discussed in 

paragraphs 1.28 to 1.41 below); 

 the current review in this Further Consultation and the relationship with the 

2016 Consultation (discussed in paragraphs 1.42 to 1.53  below); 

 an outline of the information sources relied upon for the analysis set out in the 

Further Consultation (discussed in paragraphs 1.54 to 1.57 below); 

 the procedure for the consultation process including timeframes within which 

respondents should submit their views (discussed in paragraphs 1.58 to 

1.67); and 

 an overview of the structure of the remaining Sections of this Further 

Consultation  (discussed in paragraph 1.68 below). 

1.6 Section 2 contains an executive summary of the overall preliminary conclusions in 

this Further Consultation. A list of frequently used acronyms is also set out in 

Appendix: 10 of this Further Consultation. 

                                            
 
 
3 See paragraph 2.41 below. 
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 What is WHQA? 

1.7 In general, WHQA is a wholesale service that involves the supply of dedicated 

transmission capacity between fixed locations and is commonly referred to as 

leased lines (‘LL(s)’) services.4 As noted in the Explanatory Note to the 2014 

Recommendation5, the distinguishing product characteristics of LLs are their ability 

to provide dedicated, uncontended connections, and symmetrical upload and 

download speeds. Currently, there are a number of SPs supplying wholesale LL 

services in Ireland, including Eircom, BT and Enet.  

1.8 The purchase of wholesale LL services enables SPs to ultimately offer retail LL 

services that can be used to support a variety of applications such as voice (fixed 

and/or mobile), video and data communications. Typically, retail LL services are 

demanded by organisations in both private and public sectors, in order to support 

a wide variety of ICT applications, such as (but not limited to) access to the internet, 

private voice and data networks, cloud based services, backup and disaster 

recovery, remote monitoring and telemetry applications. Retail LL services are also 

used to build Virtual Private Networks (‘VPNs’) that allow organisations to link  

business sites together, including data centres, so that offices can exchange data 

and access corporate applications. This also allows retail organisations to offer a 

multiplicity of services to business and retail consumers via the internet or data 

networks.  

1.9 Wholesale LL services allow SPs to provide retail LL (and associated) services to 

customers that could not otherwise be capable of being served through the use of 

the SP’s own network. For example, a SP may wish to provide retail LL services to 

a customer’s premises, but may not have a direct access connection to that 

customer’s premises over which LL services can be provided. Such a SP can then, 

at the wholesale level, purchase wholesale LL services from another SP which it, 

in turn, uses in providing its downstream retail LL services.  

1.10 These services also allow a SP to establish a new Point of Presence (‘POP’) in an 

area using third party LLs to connect this POP to its closest pre-existing nodes or 

network.  It may subsequently build out its own network to directly connect this POP 

when it has established sufficient concentrations of customers in this area to 

commercially justify this network expansion.  

                                            
 
 
4 The Further Consultation refers to either Wholesale High Quality Access (WHQA) or Leased Lines (LLs) 
interchangeably throughout this document.  

5 Section 4.2.2.3; EU Explanatory Note accompanying the Commission Recommendation on relevant 
product and service markets within the electronic communications sector susceptible to ex ante regulation, 
dated 9.10.2014 (the ‘Explanatory Note to the 2014 Recommendation’). 

http://ec.europa.eu/transparency/regdoc/?fuseaction=list&coteId=10102&year=2014&number=298&language=en
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1.11 SPs are also purchasing wholesale LL services in order to build their own networks 

as well as to supply fixed or mobile backhaul services. For example, wholesale LL 

connections are used by Mobile Network Operators (‘MNO(s)’) to convey traffic 

from a dispersed set of radio access nodes/base stations to a centralised location 

where calls and data can be routed over core networks to their eventual destination.  

1.12 The relationship between wholesale LL services (and regulation) and the manner 

in which they are used in supplying retail LL services is illustrated in the stylised 

examples set out in Figure 1 to Figure 3 below.6 

Figure 1: Typical use of WHQA Services using Retail Leased Lines 

 
1.13 In Figure 1 Leased Line A illustrates various (but not exhaustive) uses of upstream 

WHQA inputs to provide a retail LL services.  For LL A, SP 2 provides a retail LL 

connecting end-users 1 and 3. It achieves this using its own local access network 

from each of its nodes at either end (denoted by Site 1 and Site 2 above in the case 

of SP2). Crucially, it uses a wholesale LL (Leased Line B) purchased from SP 1 to 

connect between both of its nodes. Another scenario is that of pure resale, LL C. 

This is where SP 1 installs a line entirely on its own network connecting end-users 

2 and 4, on behalf of SP 2. SP 2 purchases this LL in its entirety from SP 1 i.e. it 

does not connect to its own network. 

                                            
 
 
6 These examples are for illustration purposes only and do not detail all LL configurations. 
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Figure 2: Typical use of WHQA services by MNOs 

 
1.14 In Figure 2 the mobile network operator (MNO) purchases wholesale LLs from SP 

1 in order to convey traffic from its radio site to its core network.     

1.15 In this Further Consultation, ComReg makes a distinction between different 

components of the LL connections. The distinction is between the trunk and 

terminating segments of LL as shown in the stylised Figure 3 below:  

Figure 3: Wholesale LL network segments 

 
1.16 There are two broad types of wholesale LL services: 
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 End-to-end services: these link two end-user sites, where either end could 

be a business consumer end-user or SP network site. These are  comprised 

of local access connections either directly connected at the same local 

serving node or exchanges or two geographically separated local ends 

connected across the core network of a SP. These can also consist solely of 

core capacity in the instance where both ends are network nodes connected 

with high bandwidth services. Thus, an end-to-end LL can range in scale from 

an analogue line connecting two business premises to a multiple 100 Gb/s 

service connecting data centres or network nodes. 

 Interconnection based or Partial Private Circuit7 (‘PPC’) type 

Terminating segments of Wholesale LL: A detailed explanation of PPCs 

was set out in Section 5 of the 2016 Consultation8. These segments most 

commonly link an end-user’s premises to the network node of the SP 

purchasing the terminating segment, enabling the purchasing SP to assemble 

an end-to-end LL service using a combination of wholesale LL inputs and its 

own network. Terminating segments can also be used to link together network 

nodes in the purchasing SP’s network. Terminating segments consist of 

access and any (necessary) backhaul segments (and associated facilities) as 

discussed below: 

(i) Access segments: these are typically the final network circuit connecting 
an end-user’s premises to a local access node - for example - on 
Eircom’s network this might be in a local exchange (‘LE’ or ‘Exchange’) 
or an equivalent point on other authorised operator’s (‘OAO’(s)’) 
network. 

(ii) Backhaul segments: these are connections running from a local access 
node back to the purchasing SP’s own core network (or between 
Exchanges9). Backhaul segments often make greater use of shared 
infrastructure, including physical sharing. 

                                            
 
 
7 PPC Partial Private Circuit is an interconnection based service where the Access Seeker provides a portion 
of the LL infrastructure. Typically, the wholesale operator provides a connection to a single customer 
premises (commonly referred to as a “half-circuit”) while the other “end” of the circuit  for  connecting to the 
customer’s  other premises or service, will be provided on the Access Seeker’s network or achieved though 
some other means. 

8 See paragraphs 5.27 to 5.28 of the 2016 Consultation. 

9 Throughout this Further Consultation ComReg refers to Exchanges, but this also includes other equivalent 
handover points. 
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1.17 SPs purchasing wholesale LL services typically pay a once-off 

connection/installation fee which typically depends on the location and length of the 

connection from the end-user location to serving network node of the purchasing 

SP. It may also depend on the amount of any civil engineering work required to 

achieve connectivity. Furthermore, SPs pay recurring wholesale charges which 

depend on a number of factors including the connection bandwidth, the class of 

service or priority queuing of the data carried on the LL and, in some instances, the 

location of the purchased connection.  

 Previous market review and subsequent developments 

1.2.1 Previous market review 

1.18 The previous review of the WHQA market (then known as market for wholesale 

terminating segments of leased lines) was completed in 200810 (the ‘2008 

Decision’). The 2008 Decision defined the market for wholesale terminating 

segments of leased lines (‘2008 Leased Lines Wholesale Market’) as follows:  

 All products offering fixed permanent point-to-point symmetric termination 

belong in the same market irrespective of the technology used to deliver the 

product and/or product bandwidth.  

 The geographic scope of the market for wholesale terminating segments of 

leased lines was considered to be national. 

                                            
 
 
10 See “Market Analysis – Leased Lines Market Review, ComReg Document 08/103, Decision D06/08”, 
dated 22 December 2008 (‘2008 Decision’). 

https://www.comreg.ie/publication/market-analysis-leased-line-market-review-decision-notice-and-decision-instrument/
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1.19 Having assessed competition in the 2008 Leased Lines Wholesale Market, 

ComReg designated Eircom as having SMP and imposed a range of 

remedies/obligations upon Eircom which, amongst other things, required it to offer 

Wholesale Leased Lines (‘WLLs’)11 and Partial Private Circuits (‘PPCs’)12, 

including handover13 to Access Seekers14 at regulated prices, in order to address 

the identified competition problems. 

1.20 The 2008 Decision also examined the retail market for leased lines (in particular 

the minimum set of retail leased lines),15 as well as the market for trunk segments 

of wholesale leased lines. It found both of these markets to be effectively 

competitive (in the presence of regulation of wholesale terminating segments of 

LLs).  

1.21 The 2008 Decision specified that the competitive wholesale trunk segment16 of 

wholesale leased lines consisted of circuits between certain urban centres17 of 

capacity equal to or greater than STM-1 (155Mb/s). It also defined the regulated 

(uncompetitive) wholesale terminating segment of leased lines to be all of the 

remaining wholesale market i.e. that which was not specifically described as being 

part of the trunk segment was deemed to be part of the terminating segment 

market.  

                                            
 
 
11 Eircom’s WLLs connect directly to the end-user A-end and B-end locations and does not require any OAO 
infrastructure. 

12. Partial Private Circuit is an interconnection based service where the Access Seeker provides a portion 
of the LL infrastructure. Typically, the incumbent operator provides a connection to a single customer 
premises (commonly referred to as a “half-circuit”) while the other “end” of the circuit  for  connecting to the 
customer’s  other premises or service, will be provided on the Access Seekers network or achieved though 
some other means. 

13 Handover refers to the point of interconnection between the two networks, simply the point at which the 
circuits are “handed over” from one SP to another.  

14 Access Seekers as referred to throughout this Further Consultation are those Undertakings or OAOs that 
purchase, or could potentially purchase, WHQA LL services. 

15 Analogue lines and leased lines up to a bandwidth of 2Mb/s. 

16 See Figure 3 above for the description of trunk and terminating segments of WHQA connections. 

17 See Annex A of the 2008 Decision. 
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1.2.2 Subsequent Developments 

1.22 In 2010, following a public consultation, ComReg decided18 to add an additional 

urban centre (Portlaoise) to the list of urban centres constituting the boundary of 

the wholesale trunk market as set out in the 2008 Decision. This followed a request 

from Eircom to expand the list to include seven additional centres19. Thus, in 2010 

regulation was withdrawn from Eircom with respect to wholesale leased lines of 

STM-1 and greater capacity that connect Portlaoise to any of the other urban 

centres identified in the 2008 Decision. 

1.23 In 2013, following a public consultation, ComReg20 further expanded the list of 

urban centres and included Athlone, Charleville, Mallow and Roscommon 

(following Eircom’s request to expand the trunk segment of the 2008 Leased Lines 

Wholesale Market and include an additional six urban centres)21. Thus, in 2013 the 

scope of 2008 Leased Lines Wholesale Market was further extended (with these 

additional urban centres not being subject to ex ante regulation). 

1.24 Subsequent to the 2008 Decision, ComReg has also made a number of other 

decisions related to the remedies/obligations imposed in the 2008 Leased Lines 

Wholesale Market including: 

 the 2009 Ethernet Determination22 which explicitly noted that a request for 

uncontended wholesale Ethernet access falls within the market for wholesale 

terminating segments of LLs and is subject to the obligations imposed on 

Eircom by a 2005 Decision23. These obligations include (but are not limited 

to) obligations of access, non-discrimination, and cost orientation. 

                                            
 
 
18 See ‘’Leased Line Markets: Review of Urban Centres, ComReg Document 10/12, Decision D02/10’’, 
dated 15 February 2010; (‘The 2010 Urban Centres Decision’) 

19 Athlone, Bray, Carlow, Clonmel, Naas, Portlaoise and Swords. 

20 See ‘’Leased Line Markets: Further review of Urban Centres, ComReg Document 13/75, Decision D12/13 
’’, dated 29 July 2013. (‘The 2013 Urban Centres Decision’). 

21 Athlone, Charleville, Mallow, Roscommon and Tullamore. 

22 See ‘’Determination in the dispute between BT Ireland and Eircom Limited in relation to alleged failure by 
Eircom to provide Leased Line termination segments based on uncontended Ethernet access, ComReg 
Document 09/58‘’, dated 14 July 2009 (‘2009 Ethernet Determination’). 

23 See ‘’Market Analysis: Retail Leased Lines and Wholesale Terminating and Trunk Segments of Leased 
Lines (National), ComReg Document 05/29, Decision D7/05‘’, dated 30 March 2005 (‘2005 Decision’). 

http://www.comreg.ie/_fileupload/publications/ComReg1012.pdf
http://www.comreg.ie/_fileupload/publications/ComReg1375.pdf
http://www.comreg.ie/_fileupload/publications/ComReg0958.pdf
http://www.comreg.ie/_fileupload/publications/ComReg0958.pdf
http://www.comreg.ie/_fileupload/publications/ComReg0958.pdf
file:///D:/Users/foxm/Documents/SharePoint%20Drafts/Forms/AllItems.aspxhttp:/www.comreg.ie/_fileupload/publications/ComReg0529.pdf
file:///D:/Users/foxm/Documents/SharePoint%20Drafts/Forms/AllItems.aspxhttp:/www.comreg.ie/_fileupload/publications/ComReg0529.pdf
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 the 2011  Access and Transparency Decision24 which amended transparency 

and access obligations25; and  

 the 2012 Price Control Decision26 which further specified the price control 

obligations and in particular, methodologies used to derive regulated prices 

for Eircom’s WLL, PPC and wholesale Ethernet services27. 

 2016 Consultation 

1.25 In August 2016 ComReg issued the 2016 Consultation28 that set out its then 

preliminary views based on an analysis of the WHQA Market(s). 

1.26 In the 2016 Consultation, ComReg set out proposals on the definition of WHQA 

Market(s) and its associated SMP assessment, as well as proposed obligations or 

remedies (as appropriate) that were to be imposed on any operators identified as 

having SMP, with a view to addressing potential competition problems to the 

ultimate benefit of end-users. 

                                            
 
 
24 See ‘’Amendments to the transparency obligation and the access obligation in the market for wholesale 
terminating segments of leased lines, ComReg Document 11/22, Decision D02/11‘’, dated 22 March 2011. 
(‘2011  Access and Transparency Decision’) 

25 The 2011 Access and Transparency Decision set out that Eircom is no longer required to publish pricing 
information for WLL circuits of greater than 10Mb/s as it was accepted that the existing custom and practise 
of providing such pricing on application was sufficient for efficient operation of the market. The decision also 
obliged Eircom to amend frequency of billing offered by it to Access Seekers from a quarterly to a monthly 
basis, one month in advance of the provision of services in the 2008 Leased Lines Wholesale Market. 

26 See ‘’A final decision further specifying the price control obligation in the market for wholesale terminating 
segments of leased lines, ComReg Document 12/03, Decision D02/12‘’, dated 2 February 2012 (‘2012 
Pricing Decision’). 

27 Amongst other things ComReg specified that it will apply cost orientation to determine maximum PPC 
charges using bottom-up long-run average incremental costs plus (‘BU-LRAIC plus’) model while for WLLs 
the maximum charges will be based on the published prices (at the time) as well as a minimum price floor 
which is set on the basis of the appropriate margins squeeze test (‘MST’) between WLLs and PPCs on a 
similarly efficient operator (‘SEO’) basis.  

28 “Market Review - Wholesale High Quality Access at a Fixed Location, Consultation, ComReg Document 
16/69, 18 August 2016” (the ‘2016 Consultation’). 

http://www.comreg.ie/_fileupload/publications/ComReg1122.pdf
http://www.comreg.ie/_fileupload/publications/ComReg1122.pdf
http://www.comreg.ie/_fileupload/publications/ComReg1203.pdf
http://www.comreg.ie/_fileupload/publications/ComReg1203.pdf
https://www.comreg.ie/publication/market-review-wholesale-high-quality-access-fixed-location/
https://www.comreg.ie/publication/market-review-wholesale-high-quality-access-fixed-location/
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1.27 12 responses (‘Submission(s)’) to the 2016 Consultation were received from a 

range of industry stakeholders (together referred to as the ‘Respondent(s))29. 

Having regard to ComReg’s consideration of these Submissions, as noted in 

Section 1.5 below, ComReg is issuing this Further Consultation which revises some 

of ComReg’s preliminary views as originally set out in the 2016 Consultation, as 

well as setting out preliminary positions on other matters. 

 Legal basis and regulatory framework 

1.28 This market review is being undertaken by ComReg in accordance with the 

obligation under the Framework Directive30 (transposed into Irish law as the 

Framework Regulations31) that National Regulatory Authorities (‘NRAs’) should 

analyse and define relevant market(s) taking the utmost account of the 2014 

Recommendation32 (including the Explanatory Note to the 2014 

Recommendation)33 and the SMP Guidelines34. 

1.29 Regulation 26 of the Framework Regulations requires that ComReg, taking the 

utmost account of the 2014 Recommendation and of the SMP Guidelines, defines 

relevant markets appropriate to national circumstances, in accordance with the 

principles of competition law. 

1.30 The European Commission (‘EC’) refers in the 2014 Recommendation to the 

WHQA market as follows: 

‘‘Wholesale high-quality access provided at a fixed location’’35, 

                                            
 
 
29 Respondents’ non-confidential Submissions have been published. See “Market Review: Wholesale High 
Quality Access at a Fixed Location, Submissions to Consultation 16/69, ComReg Document 16/104s, 30 
November 2016” (‘Respondents’ Submissions’).  

30 Articles 15 and 16 of Directive 2002/21/EC of the European Parliament and of the Council on a common 
regulatory framework for electronic communications networks and services, as amended by Directive 
2009/140/EC (the ‘Framework Directive’). 

31 European Communities (Electronic Communications Networks and Services) (Framework) Regulations 
2011 (S.I. No. 333 of 2011) (the ‘Framework Regulations’). The Framework Regulations transpose the 
Framework Directive. 

32 See footnote 1 above. 

33See footnote 5 above.  

34 European Commission guidelines on market analysis and the assessment of significant market power 
under the Community regulatory framework for electronic networks and services, OJ 2002 C 165/3 (the 
‘SMP Guidelines’).  

35 Market 4 in the annex to the 2014 Recommendation.  

https://www.comreg.ie/publication/market-review-wholesale-high-quality-access-fixed-location-non-confidential-responses-received-comreg-document-1669/
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2002:165:0006:0031:EN:PDF
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and the Explanatory Note to the 2014 Recommendation provides further 

information about the nature of WHQA market and in this respect notes that: 

 

‘’… a wholesale market for high-quality access includes a wider range of 
access products necessary to fulfil the needs of business services 
providers (and ultimately large retail business customers) and which 
displays the service characteristics………  such as: (i) guaranteed 
availability and high quality of service in all circumstances including SLAs, 
24/7 customer support, short repair times and redundancy, typically found 
in a services environment geared to the needs of business customers; (ii) 
high-quality network management, including of backhaul, resulting in 
upload speeds appropriate for business use and very low contention; (iii) 
the possibility to access the network at points which have been defined 
according to the geographic density and distribution of business rather 
than mass-market users; (iv) the possibility to offer separate Ethernet 
continuity (e.g. through an additional header allowing for several layers of 
virtual LANs).’’36. 

1.31 It should also be noted that prior to the adoption of the 2014 Recommendation 

WHQA market was broadly identified in the 2007 Recommendation37 as the market 

for wholesale terminating segments of leased lines (‘2007 Wholesale Leased 

Lines Recommended Market’)38. As noted in paragraph 1.18, the 2007 

Wholesale Leased Lines Recommended Market has been identified by ComReg 

as being susceptible to ex ante regulation and was thus regulated by ComReg 

pursuant to the 2008 Decision. Given the 2007 Recommendation has been 

replaced by the 2014 Recommendation, it is the latter which is now applicable for 

this current market review. 

                                            
 
 
36 See page 50 of Explanatory Note to the 2014 Recommendation. 

37 European Commission Recommendation of 17 December 2007 on relevant product and service markets 
within the electronic communications sector susceptible to ex ante regulation in accordance with Directive 
2002/21/EC of the European Parliament and of the Council on a common regulatory framework for 
electronic communications networks and services OJ L 344 (the ‘2007 Recommendation’). 

38 The WHQA market broadly corresponds to the 2007 Wholesale Leased Lines Recommended Market. 
However, the scope of WHQA market was broadened to include contended and asymmetric wholesale 
access products offered by a network owner to a wholesale access seeker over copper or hybrid 
infrastructures if these products display certain advanced quality characteristics at the wholesale level as 
described in paragraph 1.2 above. 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32007H0879&from=EN
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1.32 Having regard to Regulation 25 of the Framework Regulations, where ComReg 

determines, as a result of a market analysis carried out by it in accordance with 

Regulation 27 of the Framework Regulations, that a given market identified in 

accordance with Regulation 26 of the Framework Regulations is not effectively 

competitive, ComReg is obliged under Regulation 27(4) of the Framework 

Regulations to designate an Undertaking(s) with SMP in that market and impose 

on such Undertaking(s) such specific obligations as it considers appropriate, or 

maintain or amend such obligations where they already exist. 

1.33 In line with the with the “Modified Greenfield Approach” (‘MGA’) set out in the 

Explanatory Note to the 2014 Recommendation39, ComReg’s assessment starts 

from the assumption that SMP regulation is not present in the market(s) under 

consideration, i.e. no ex ante regulation in the specific WHQA market under 

consideration. However, regulation present in other related markets40 or through 

the general regulatory framework is considered. This approach is used in order to 

avoid drawing conclusions regarding the competitive structure of a particular 

market which may be influenced by, or indeed premised on, existing regulation on 

that market. Considering how a market may function absent regulation, helps to 

ensure that SMP based regulation is only applied (or withdrawn) in those 

circumstances where it is truly justified and proportionate. 

1.34 Where an operator is ultimately designated as having SMP in a market, ComReg 

is obliged, under Regulation 8(1) of the Access Regulations41, to impose on such 

an operator (or maintain where they already exist) such of the obligations set out 

in Regulations 9 to 13 of the Access Regulations as it considers appropriate. 

Obligations imposed must: 

 be based on the nature of the problem identified; 

                                            
 
 
39 See page 8 of Explanatory Note to the 2014 Recommendation. 

40 For example, regulation for the market Wholesale central access for mass-market products provided at a 
fixed location (‘WLA’). 

41 European Communities (Electronic Communications Networks and Services) (Access) Regulations 2011 
(S.I. No. 334 of 2011) (the ‘Access Regulations’). The SMP Guidelines also state at paragraph 17 that 
“NRAs must impose at least one regulatory obligation on an Undertaking that has been designated as 
having SMP”. 
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 be proportionate and justified in the light of the objectives laid down in section 

12 of the Communications Regulation Act 2002 (as amended)42, and 

Regulation 16 of the Framework Regulations; and 

 only be imposed following consultation in accordance with Regulations 12 and 

13 of the Framework Regulations. 

1.35 Section 12(1)(a) of the Act sets out ComReg’s objectives43 in exercising its 

functions in relation to the provision of electronic communications networks, 

electronic communications services and associated facilities, namely: 

 to promote competition; 

 to contribute to the development of the internal market; and 

 to promote the interests of users within the European Union. 

1.36 ComReg has conducted a public consultation44 in accordance with Regulation 12 

of the Framework Regulations and through this Further Consultation is continuing 

to consult with stakeholders. 

1.37 Apart from conducting a public consultation in accordance with Regulation 12 of 

the Framework Regulations, ComReg is also obliged to make its draft measures 

accessible to the EC, BEREC45  and the NRAs in other Member States pursuant 

to Regulation 13(3) of the Framework Regulations. ComReg will consult with the 

Competition and Consumer Protection Commission (CCPC) on its preliminary 

views on the Relevant WHQA Markets in due course. 

1.38 Overall, in preparing this Further Consultation, ComReg has taken account of its 

functions and objectives under the Communications Regulation Acts 2002 (as 

amended), in addition to requirements under the Framework Regulations and the 

Access Regulations. 

                                            
 
 
42 Communications Regulation Act 2002 (No. 20 of 2002), as amended. 

43 Article 8 of the Framework Directive sets out similar objectives for NRAs and notes that in pursuing these 
policy objectives NRAs shall apply objective, transparent, non-discriminatory and proportionate regulatory 
principles. 

44 See “Market Review - Wholesale High Quality Access at a Fixed Location, Consultation, ComReg 
Document 16/69, 18 August 2016” (the ‘Consultation’). 

45 Body of European Regulators for Electronic Communications (‘BEREC’) as established by Regulation 
(EC) No 1211/2009 of the European Parliament and of the Council of 25 November 2009 the Body of 
European Regulators for Electronic Communications (BEREC) and the Office.   

https://www.comreg.ie/publication/market-review-wholesale-high-quality-access-fixed-location/
https://www.comreg.ie/publication/market-review-wholesale-high-quality-access-fixed-location/
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1.39 The analysis undertaken in this Further Consultation also takes the utmost account 

of the following documents (along with other documents as noted elsewhere 

throughout this Further Consultation): 

 the 2014 Recommendation and the Explanatory Note to the 2014 

Recommendation on relevant product and service markets susceptible to ex 

ante regulation within the electronic communications sector; 

 the SMP Guidelines on market analysis and the assessment of significant 

market power; and 

 the 2005 Accounting Separation and Cost Accounting Recommendation46. 

1.40 ComReg also takes account of: 

 the Notice on Market Definition47 for the purposes of community competition 

law; 

 any relevant common positions adopted by BEREC48; and 

 any relevant EC comments made, pursuant to Article 7 and 7a of the 

Framework Directive, with respect to NRAs’ market analyses. 

1.41 ComReg is assessing the WHQA market(s) in the context of the market analysis 

framework and documents explained above, including having regard to ComReg’s 

consideration of Respondents’ Submissions to the 2016 Consultation.  

 Current Review and the 2016 Consultation 

1.42 In August 2016, in accordance with Regulation 12 of the Framework Regulations, 

ComReg issued the 2016 Consultation that set out its then preliminary views based 

on an analysis of the WHQA Market(s).  

                                            
 
 
46 European Commission Recommendation of 19 September 2005 on accounting separation and cost 
accounting systems under the regulatory framework for electronic communications (2005/698/EC) (the 
‘2005 Accounting Separation and Cost Accounting Recommendation’). 

47 Commission notice on the definition of relevant market for the purposes of Community competition law, 
(the ‘Notice on Market Definition’), Official Journal C 372, 09/12/1997 P. 0005 – 0013. 

48 See BEREC Common Position on geographic aspects of market analysis (definition and remedies) of 5 
June 2014, BEREC Document number BoR (14)73, (the ‘2014 BEREC Common Position on geographic 
aspects of market analysis’) and Revised BEREC Common Position on best practices in remedies as a 
consequence of a SMP position in the relevant markets for wholesale leased lines of 26 November 2012, 
BEREC Document number BoR (12) 126, (the ‘2012 BEREC Common position on remedies in wholesale 
leased lines markets’). 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2005:266:0064:0069:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31997Y1209(01):EN:HTML
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/common_approaches_positions/4439-berec-common-position-on-geographic-aspects-of-market-analysis-definition-and-remedies
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/common_approaches_positions/4439-berec-common-position-on-geographic-aspects-of-market-analysis-definition-and-remedies
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/common_approaches_positions/1096-revised-berec-common-position-on-best-practices-in-remedies-as-a-consequence-of-a-smp-position-in-the-relevant-markets-for-wholesal
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/common_approaches_positions/1096-revised-berec-common-position-on-best-practices-in-remedies-as-a-consequence-of-a-smp-position-in-the-relevant-markets-for-wholesal
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1.43 In the 2016 Consultation, ComReg set out its preliminary view that there were a 

number of separate WHQA markets, each of which were national in their 

geographic scope. These were49: 

 a national Low Bandwidth (‘LB’) Traditional Interface (‘TI’) WHQA Market 

consisting of analogue, digital and TDM wholesale LLs with bandwidths 

≤2Mb/s;   

 a national High Bandwidth (‘HB’) TI WHQA Market consisting of TDM 

wholesale LLs with bandwidths >2Mb/s, and  

 a national Modern Interface (‘MI’) WHQA Market consisting of all Ethernet, 

xWDM (and other modern high bandwidth interfaces) LLs of any bandwidth. 

1.44 Furthermore, ComReg was of the preliminary view that Eircom was likely to have 

SMP in the LB TI WHQA Market and no SP was likely to have SMP in the HB TI 

WHQA Market or MI WHQA Market. 

1.45 12 Submissions to the 2016 Consultation were received from a range of 

stakeholders (together referred to as the Respondent(s)), namely:  

 Airspeed Communications Limited (‘Airspeed’); 

 Alternative Operators in the Communications Market (‘ALTO’); 

 BT Communications Ireland Limited (‘BT’); 

 Cogent Communications Holdings Incorporated (‘Cogent’); 

 Eircom Limited (‘Eircom’);  

 e-Nasc Éireann Teoranta (‘Enet’); 

 GTT Communications Incorporated (‘GTT’); 

 HEAnet Limited (‘HEAnet’); 

 Three Ireland (Hutchison) Limited (‘Three’); 

 Verizon Ireland Limited (‘Verizon’); 

 Virgin Media Ireland Limited (‘Virgin Media’); and 

 Vodafone Ireland Limited (‘Vodafone’). 

                                            
 
 
49 The analysis underpinning ComReg’s preliminary views on the definition of the WHQA markets is set out 
in section 5 of the Consultation. 
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1.46 The non-confidential versions of Respondents’ Submissions were subsequently 

published on ComReg’s website in November 201650. 

1.47 In April 2017 ComReg issued the 2017 Information Notice51 in which ComReg 

notified its intention to issue a Further Consultation on its analysis of the WHQA 

Market. In this 2017 Information Notice ComReg noted that Respondents’ 

Submissions, subsequent meetings with industry stakeholders and retail end-

users, alongside further data gathered by ComReg, have raised a number of issues 

that ComReg considers require further detailed consideration52. 

1.48 These considerations largely relate to matters relevant to the definition of the MI 

WHQA Market (both product and geographic market definition dimensions) and, as 

a consequence, to the assessment of competition in this market. They include (but 

are not limited to) the following: 

 Whether MI WHQA provided over point-to-point (‘P2P’) radio links is an 

effective substitute for wired MI WHQA connectivity. 

 Issues surrounding the use of MI WHQA services as networks inputs (e.g. as 

backhaul services) by SPs which, in turn, can be used to support the supply 

of a range of wholesale and retail services. 

 Use of MI WHQA services for the supply of data connectivity to multi-site retail 

LL customers who have multiple premises in geographically dispersed 

locations.  

1.49 This Further Consultation sets out ComReg’s preliminary view on these and other 

aspects of the analysis of the WHQA markets, but also ComReg’s preliminary 

positions on other issues. Throughout this Further Consultation, ComReg has 

summarised Respondents’ main views on the issues set out in the 2016 

Consultation and has carefully considered them before setting out its further 

preliminary views and proposed positions. 

                                            
 
 
50 Market Review: Wholesale High Quality Access at a Fixed Location – Non-Confidential Responses 
Received to ComReg Document 16/69, ComReg Document No. 16/104s, dated 30 November 2016 
(‘Respondents' Submissions’). 

51 ‘‘Information Notice - Wholesale High Quality Access Market Review, Further consultation on certain 
aspects of the MI WHQA Market, ComReg Document 17/28, 07 April 2017” (the ‘2017 Information Notice’). 

52 See paragraph 5 of the 2017 Information Notice. 

https://www.comreg.ie/publication/market-review-wholesale-high-quality-access-fixed-location-non-confidential-responses-received-comreg-document-1669/
https://www.comreg.ie/publication/information-notice-consultation-wholesale-high-quality-access-whqa-market/
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1.50 As part of this market review, ComReg has obtained qualitative and quantitative 

information from providers of retail and wholesale LL services through a series of 

formal53 and informal information requests in relation to the retail LL and wholesale 

LL markets. This information is also supplemented with information which is 

provided to ComReg in the performance of its regular operations (e.g. for the Irish 

Communications Market Quarterly Key Data Reports (‘QKDR(s)’)54. ComReg has 

also reviewed, in detail, the experience of regulating relevant wholesale LL markets 

in other European jurisdictions and has carefully analysed guidance available from 

the EC, BEREC and other relevant commentators before arriving at its preliminary 

views in this Further Consultation. 

1.51 As identified in the 2016 Consultation, ComReg also carried out market research 

to inform its understanding of business attitudes/behaviours in the retail broadband 

market and the retail LL market. Two separate business surveys were undertaken, 

a survey of small and medium enterprises along with corporate businesses. The 

results of this survey (referred to as the ‘2014 Market Research’) have already 

been published by ComReg as part of the 2016 Consultation55. 

1.52 Separately, in order to further inform its understanding of business and public 

sector organisations’ attitudes/behaviours in the retail LL market and assess views 

expressed in Respondents’ submissions, ComReg has conducted a number of face 

to face interviews with public and private sector organisations purchasing LL 

services. These interviews were motivated, in part, by the Respondents’ 

submissions that stated that there was a reliance on regulated access to MI WHQA 

for the fulfilment of retail contracts for customers with multiple sites in different 

geographic locations (referred to as ‘Multi-site retail LL customers’). A non-

confidential summary overview of responses obtained from ComReg’s interviews 

is published alongside this Further Consultation (referred to as ‘Interviews with 

End-users of LLs’) and is set out in Appendix: 4. 

                                            
 
 
53 Information provided by operators in response to detailed statutory information requests (‘Statutory 
Information Requests’) issued by ComReg. 

54 See https://www.comreg.ie/industry/electronic-communications/market-information/quarterly-key-data-
report/.  

55 See “ComReg: Market Analysis - Business Market, ComReg Document 16/69b, 18 August 2016” (the 
‘2014 Market Research). 

https://www.comreg.ie/industry/electronic-communications/market-information/quarterly-key-data-report/
https://www.comreg.ie/industry/electronic-communications/market-information/quarterly-key-data-report/
https://www.comreg.ie/publication/market-review-whqa-appendix-2/
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1.53 ComReg is mindful that interviews and surveys, while a useful practical means of 

gathering information on consumer and business preferences/behaviours, need to 

be interpreted with care and that stated preferences of interview/survey 

respondents can differ from how they behave in practice. Therefore, ComReg does 

not solely or overly rely on the Interviews with End-users of LLs and 2014 Market 

Research in forming its preliminary conclusions as set out in this Further 

Consultation. ComReg considers all the information available to it at the time of 

publishing this Further Consultation. 

 Information Sources Relied Upon 

1.54 In conducting its analysis, as noted above, ComReg has drawn on information from 

a number of sources, including: 

 Interviews with End-users of LLs.  This included attitudinal interviews with 

public and private sector organisations purchasing LL services. The summary 

overview of interviewees’ responses is published in Appendix: 4 of this 

Further Consultation; 

 Information provided by SPs in response to detailed statutory information 

requests issued by ComReg in which both quantitative and factual information 

on the retail leased lines market and the WHQA market was sought. This 

included  statutory information requests issued on 11 February 201456, 05 

December 201457, 15 January 201658, 23 September 201659 and on 12 April 

201760, (together referred to as the ‘Statutory Information Requests’ or 

‘SIRs’61); 

 Information provided to ComReg in subsequent follow-up correspondence 

and discussions in relation to (b) above;  

                                            
 
 
56 The ‘February 2014 Statutory Information Requests’. 

57 The ‘December 2014 Statutory Information Requests’. 

58 The ‘January 2016 Statutory Information Requests’. 

59 The ‘September 2016 Statutory Information Requests’. 

60 The ‘April 2017 Statutory Information Requests’. 

61 Where ComReg refers to a specific SIR (and the response to it) in this Further Consultation it typically 
specifies its date. For example, the ‘April 2017 SIR’. 
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 The 2014 Market Research. This included attitudinal surveys of business 

users of retail broadband, retail HQA and other services. ComReg notes that 

the results of this survey have already been published by ComReg as part of 

the 2016 Consultation62; 

 Information provided to ComReg by SPs for the purpose of the QKDR; 

 Information provided by SPs to ComReg through a non-statutory based 

qualitative questionnaire63 (‘Qualitative Questionnaire’); and 

 Other information in the public domain and information sources identified in 

the 2016 Consultation.  

1.55 Consultants TERA64 (supported by Geocible65) were also engaged to assist 

ComReg in examining the heterogeneity (or otherwise) of competitive conditions 

for the provision of MI WHQA services in Ireland and as part of this remit, TERA 

were required to inspect information obtained via the SIRs66, map connectivity and 

calculate market shares in the MI WHQA Markets in terms of LL customer premises 

(both retail and wholesale customer premises) connected with MI LLs. TERA’s 

analysis is published in Appendix: 1 of this Further Consultation (‘TERA Report’)67. 

1.56 ComReg refers to the outputs of these data sources throughout the remainder of 

this Further Consultation. 

1.57 However, it should also be noted that ComReg intends to re-fresh some of the data 

sources identified above in parallel with this consultation process, and will take 

such updated data, including Respondents’ views, into account when issuing its 

final decision. 

                                            
 
 
62 Appendix 2 of the 2016 Consultation.  

63 Qualitative Questionnaires were issued by ComReg in May 2015. SPs submitted their responses to 
Qualitative Questionnaires in June 2015. 

64 See http://www.teraconsultants.fr/en/.  

65 See https://www.geocible.com/.  

66 In particular, TERA examined the information on the location of alternative wired networks with respect 
to SAs and performed a mapping exercise by estimating the proximity of these networks to LL customer 
premises and, separately, to premises of Multi-site customers of retail LLs. Details on the TERA analysis 
are referred throughout relevant Sections of the Further Consultation. 

67 See Appendix: 1.  

http://www.teraconsultants.fr/en/
https://www.geocible.com/
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 Consultation Process 

1.58 As noted above, the purpose of this Further Consultation is to set out ComReg’s 

preliminary views and positions on its analysis of the relevant WHQA market(s) (i.e. 

product and geographic definition, competition analysis and assessment of SMP 

and any proposed remedies where they are considered appropriate).  

1.59 ComReg invites all interested parties to respond to the questions set out in this 

Further Consultation (‘Respondents’), and/or to comment on any other aspect of 

the Further Consultation. In so doing, Respondents are requested to clearly explain 

the reasoning for their response, indicating the relevant paragraph numbers within 

the Further Consultation to which their response refers, along with all relevant 

factual evidence supporting views presented. 

1.60 Respondents should submit views in accordance with the instructions set out 

below. Respondents should also be aware that all non-confidential responses to 

this Further Consultation will be published, subject to the provisions of ComReg’s 

guidelines on the treatment of confidential information.68 Respondents should 

ensure that a non-confidential version of their response is provided by the 

closing date set out below. Confidential elements of responses must be 

clearly marked having regard to the following instructions and be provided 

to ComReg by the closing date set out below. 

1.61 When submitting a response to this consultation that contains confidential 

information, Respondents must choose one of the following options (‘Options’): 

 Option A: Submit both a non-confidential version and a confidential version 

of the response. The confidential version must have all confidential 

information clearly marked and highlighted in accordance with the instruction 

set out below. The separate non-confidential version must have actually 

redacted all items that were marked and highlighted in the confidential 

version.   

OR 
 

                                            
 
 
68 See ‘’Guidelines on the treatment of confidential information, ComReg document 05/24‘’ ComReg 
Document 05/24, “Guidelines on the treatment of confidential information”, dated 22 March 2005.  

http://www.comreg.ie/_fileupload/publications/ComReg0524.pdf
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 Option B: Submit only a confidential version and ComReg will perform the 

required redaction to create a non-confidential version for publication. With 

this option, respondents must ensure that confidential information has been 

marked and highlighted in accordance with the instructions set out below. 

Where confidential information has not been marked as per our 

instructions below, then ComReg will not create the non-confidential 

redacted version and the Respondent will have to provide the redacted 

non-confidential version in accordance with option A above.  

1.62 For ComReg to perform the redactions under Option B in paragraph 1.61 above, 

Respondents must mark and highlight all confidential information in their 

submission as follows: 

 Any confidential information contained within a paragraph must be highlighted 

with a chosen particular colour; 

 Square brackets must be included around the confidential text (one at the 

start and one at the end of the relevant highlighted confidential information); 

and 

 A scissors symbol  (symbol code: Wingdings 2:38) must be included after 

the first square bracket. 

1.63 For example, “Redtelecom has a market share of [ 25%].”  

1.64 If choosing Option A in paragraph 1.61, the confidential version of the response 

must also employ the marking instructions set out in paragraph 1.62  

1.65 All responses should be clearly marked with ‘‘Response to ComReg Document 

18/08’’ and sent by post, facsimile or email to the address below to arrive on or 

before 17:00 on 4th of April 2018.                     

Mr. Malachy Fox 

Commission for Communications Regulation 

One Docklands Central 

Guild Street 

Dublin 1 

D01 E4X0 

Ireland 

Phone:  +353-1-8049734 

Fax: +353-1-804 9734 

Email: malachy.fox@comreg.ie 

1.66 In submitting comments, Respondents are requested to provide a copy of their 

submissions in an unprotected electronic format in order to facilitate their 

subsequent publication by ComReg. 
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1.67 This is a non-confidential version of the Further Consultation. Certain information 

within this Further Consultation has been redacted for reasons of confidentiality, 

with such redactions indicated by the symbol . Should an individual SP wish to 

review its own redacted information69, it should make a request for such in writing 

to ComReg (to the person identified in paragraph 1.65 above) and indicate the 

specific paragraph numbers within which the redacted information being requested 

is contained. ComReg will consider requests for redacted information and would, 

subject to the protection of confidential information, respond accordingly. 

 Structure of this Further Consultation  

1.68 The remainder of this Further Consultation is structured as follows: 

 Section 2 contains an executive summary of the issues and proposals for 

regulation/de-regulation of the relevant WHQA market(s); 

 Section 3 provides an overview of the main retail market developments and 

trends and ComReg’s assessment of these and the retail LL market(s) more 

generally; 

 Section 4 defines the proposed scope of the WHQA markets from both 

product and geographic perspectives;  

 Section 5 assesses competition within each of the defined WHQA market(s), 

alongside the assessment as to whether any Undertaking operating within 

such markets holds a position of SMP; 

 Section 6 sets out the main competition problems that could, absent 

regulation, occur within the LB TI WHQA Market and adjacent markets, along 

with the likely consequential impacts for competition and consumers; 

 Section 7 discusses and sets out regulatory obligations that ComReg 

proposes to impose on Eircom as the proposed SMP operator in the LB TI 

WHQA Market, with such obligations being imposed in order to address 

identified competition problems;  

                                            
 
 
69 Information may not be made available where its provision would lead to a reasonable expectation that it 
could undermine the confidentiality of another SP’s information. 
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 Section 8 sets out the main competition problems that could, absent 

regulation, occur within the Zone B70 MI WHQA Market and adjacent markets, 

along with the likely consequential impacts for competition and consumers; 

 Section 9 discusses and sets out regulatory obligations that ComReg 

proposes to impose on Eircom as the proposed SMP operator in the Zone B 

MI WHQA Market, with such obligations being imposed in order to address 

identified competition problems; 

 Section 10 sets out ComReg’s approach to the removal of regulatory 

obligations in the HB TI WHQA Market and the Zone A MI WHQA Market, 

where ComReg has identified that no SP is likely to have SMP;  

 Section 11 sets out the Regulatory Impact Assessment (‘RIA’) on the 

proposed approaches to regulation in the Relevant WHQA Markets as set out 

in the 2016 Consultation as well as updating the RIA in light of the proposals 

now set out in this Further Consultation; 

 Section 12 sets out the next steps that will follow the publication of this Further 

Consultation; 

 Appendix: 1 (published as a separate document) contains the TERA Report 

referred to throughout this Further Consultation; 

 Appendix: 2 is a link to a Map of Ireland hosted on ComReg’s website 

identifying the Zone A MI WHQA Market and Zone B MI WHQA Market in 

geographic terms; 

 Appendix: 3 is a list (published as a separate document) in Microsoft Excel 

spreadsheet format of Small Areas in the Zone A MI WHQA Market and Zone 

B MI WHQA Market; 

 Appendix: 4 sets out the draft Decision Instrument which gives legal effect to 

the preliminary views and positions as set out in this Further Consultation; 

 Appendix: 4 provides a summary overview of responses obtained from 

ComReg’s Interviews with end-users of LLs; 

 Appendix: 6 updates information used to identify the main trends and 

developments in the LL market(s)  

                                            
 
 
70 As discussed in Section 4 of this Further Consultation, ComReg proposes to identify two separate MI 
WHQA Markets from a geographic perspective, namely a Zone A MI WHQA Market and a Zone B MI WHQA 
Market.  
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 Appendix: 7 outlines various questions set out throughout this Further 

Consultation; 

 Appendix: 8 is a list of Eircom Trunk and Non-trunk Nodes; 

 Appendix: 9 describes how remedies would apply in the practice in order to 

allow SPs access Zone B MI WHQA services; and 

 Appendix: 10 sets out a list of acronyms of frequently used within this Further 

Consultation. 
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2 Executive Summary 

 Overview 

2.1 This Further Consultation presents ComReg’s updated analysis, further preliminary 

views and, in certain cases, preliminary positions on its analysis of the market(s) 

for Wholesale High Quality Access (‘WHQA’) services provided at a fixed 

location71. 

2.2 WHQA services, also commonly known as “wholesale leased line” services, play 

an important role in facilitating the provision of downstream retail leased lines 

services, as well as being used by Service Providers (‘SP(s)’) as network inputs to 

extend the coverage of their networks.  

2.3 Leased line (‘LL’) services provide dedicated high quality and reliable data 

connectivity between physical locations and support the provision of retail 

Information and Communications technology (‘ICT’). LL services, whether retail or 

wholesale typically include guaranteed high quality service levels, symmetric 

upload and download speeds, and guaranteed service availability.  

2.4 Typically, retail LL services are demanded by organisations in both the private and 

public sectors to support a wide variety of ICT applications, such as (but not limited 

to) access to the internet, private voice and data networks, cloud based services, 

backup and disaster recovery, remote monitoring and telemetry applications. Retail 

LL services are also used to build Virtual Private Networks (‘VPNs’) that allow 

organisations to link business sites together, including data centres, so that offices 

can exchange data and access corporate applications. This also allows retail 

organisations to offer a multiplicity of services to business and retail consumers via 

the internet or data networks. 

                                            
 
 
71 Corresponding to Market 4 listed in the European Commission Recommendation 2014/710/EU of 09 
October 2014 on relevant product and services markets within the electronic communications sector 
susceptible to ex ante regulation in accordance with Directive 2002/21/EC of the European Parliament and 
of the Council on a common regulatory framework for electronic communications networks and services 
(the ‘2014 Recommendation’), (OJ L 295, 11.10.2014, p. 79). 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014H0710&from=EN
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2.5 Apart from supporting the provision of various retail services, WHQA services can 

also be important network inputs for SPs themselves. In this respect, SPs can use 

WHQA services to extend the physical reach of their networks, including for 

backhauling data and/or voice traffic. This, in turn, enables them to provide a range 

of fixed and/or mobile communications services to consumers and business 

customers. Some SPs may also use WHQA as inputs to the provision of other 

wholesale services.  

2.6 Currently, there are a number of SPs supplying wholesale (and retail) LL services 

in Ireland including Airspeed, BT Ireland, Colt, Eircom, Enet, Verizon, Viatel 

(Digiweb) and Virgin Media, amongst others. 

2.7 Consistent with ComReg’s regulatory role to review certain electronic 

communications markets, the objective of this review is to examine the extent of 

competition within WHQA Market(s). This involves the assessment of competition 

in the WHQA Market(s) in order to determine whether any operator has Significant 

Market Power (‘SMP’) in this Market(s). In circumstances where such market is not 

found to be effectively competitive due to one or more SPs being identified as 

having SMP, the imposition of appropriate ex ante regulatory obligations on such 

SP(s) might be necessary in order to address identified competition problems that 

could arise in the WHQA Market(s) or related markets, absent regulatory 

intervention. Similarly, if effective competition is found to exist within WHQA 

Market(s), then regulatory intervention in such Relevant WHQA Market(s) would 

not be warranted. 

2.8 In August 2016 ComReg issued the 2016 Consultation72 that set out its then 

preliminary views based on an analysis of the WHQA Market(s). 

2.9 In the 2016 Consultation, ComReg set out proposals on the definition of the WHQA 

Market(s) and its associated SMP assessment, as well as proposed obligations or 

remedies (as appropriate) that were to be imposed on any operators identified as 

having SMP, with a view to addressing potential competition problems to the 

ultimate benefit of end-users. 

2.10 In the 2016 Consultation, ComReg identified three separate WHQA markets: 

 a national Low Bandwidth Traditional Interface WHQA Market consisting of 

analogue, digital and TDM wholesale LLs with bandwidths ≤2Mb/s;   

                                            
 
 
72 “Market Review - Wholesale High Quality Access at a Fixed Location, Consultation, ComReg Document 
16/69, 18 August 2016” (the ‘2016 Consultation’). 

https://www.comreg.ie/publication/market-review-wholesale-high-quality-access-fixed-location/
https://www.comreg.ie/publication/market-review-wholesale-high-quality-access-fixed-location/
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 a national High Bandwidth Traditional Interface WHQA Market consisting of 

TDM wholesale LLs with bandwidths >2Mb/s, and  

 a national ‘Modern Interface WHQA Market’ consisting of all Ethernet, 

xWDM73 (and other high bandwidth interfaces) LLs of any bandwidth. 

2.11 It was proposed by ComReg that above markets would not distinguish between the 

different types of transmission media (wireless, fibre, copper) used to provide these 

wholesale LLs, i.e. they are transmission media neutral. 

2.12 In terms of the SMP assessment in the above markets, ComReg’s preliminary 

views in the 2016 Consultation were as follows: 

 Eircom is likely to have SMP in the Low Bandwidth (‘LB’) Traditional Interface 

(‘TI’) WHQA Market;   

 No Undertaking is likely to have SMP in the High Bandwidth (‘HB’) TI WHQA 

Market; and 

 No Undertaking is likely to have SMP in the Modern Interface (‘MI’) WHQA 

Market. 

2.13 Having identified in the 2016 Consultation on a preliminary basis that Eircom has 

SMP in the LB TI WHQA Market, ComReg proposed to impose a range of 

obligations upon Eircom designed to address an identified set of competition 

problems that could occur, absent regulation. Such obligations largely maintained 

obligations that have been in place to date arising from the previous review of 

wholesale lease line markets in the 2008 Decision (and subsequent decisions). 

2.14 With respect to the HB TI WHQA Market and MI WHQA Market, ComReg proposed 

to withdraw existing regulatory obligations given its preliminary view that no SP has 

SMP. In this respect, ComReg proposed that certain existing obligations would be 

withdrawn once ComReg makes its final decision, while for others a sunset period 

of between 6 to 9 months was considered appropriate in order to facilitate a smooth 

transition to full deregulation. 

2.15 12 responses (‘Submission(s)’) to the Consultation were received from a range of 

industry stakeholders (together referred to as the ‘Respondent(s))74, namely: 

 Airspeed Communications Limited (‘Airspeed’); 

                                            
 
 
73 Wavelength Division Multiplexing (‘WDM’) is a technology which multiplexes a number of optical carrier 

signals onto a single optical fibre by using different wavelengths. 
74 Respondents’ non-confidential Submissions have been published. See “Market Review: Wholesale High 
Quality Access at a Fixed Location, Submissions to Consultation 16/69, ComReg Document 16/104s, 30 
November 2016” (‘Respondents’ Submissions’).  

https://www.comreg.ie/publication/market-review-wholesale-high-quality-access-fixed-location-non-confidential-responses-received-comreg-document-1669/
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 Alternative Operators in the Communications Market (‘ALTO’); 

 BT Communications Ireland Limited (‘BT’); 

 Cogent Communications Holdings Incorporated (‘Cogent’); 

 Eircom Limited (‘Eircom’);  

 e-Nasc Éireann Teoranta (‘Enet’); 

 GTT Communications Incorporated (‘GTT’); 

 HEAnet Limited (‘HEAnet’); 

 Three Ireland (Hutchison) Limited (‘Three’); 

 Verizon Ireland Limited (‘Verizon’); 

 Virgin Media Ireland Limited (‘Virgin Media’); and 

 Vodafone Ireland Limited (‘Vodafone’). 

2.16 ComReg has taken account of the Respondents’ Submissions in arriving at the 

further preliminary views and preliminary positions set out in this Further 

Consultation. 

2.17 In parallel with the consultation process, ComReg also sought additional 

quantitative and factual information from relevant SPs. This information, which is 

of better quality and granularity to that which was available at the time of the 2016 

Consultation, supplements other quantitative information available to ComReg. 

2.18 As further discussed below, ComReg has now set out its intention to amend some 

of its preliminary views as set out in the 2016 Consultation, primarily in relation to 

the definition of the MI WHQA Market and, as a consequence, the associated 

competition assessment and remedies.  
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2.19 In summary, ComReg has set out its further preliminary view that MI WHQA LLs 

provided over point-to-point (‘P2P’) radio links are not likely to be an effective 

substitute for wired MI WHQA connectivity. Furthermore, ComReg considers that 

there are likely to be two separate geographic MI WHQA Markets, a ‘Zone A’ MI 

WHQA Market and a ‘Zone B’ MI WHQA Market. Each zone corresponds to a 

specific geographic area distinguishable according to a grouping of ‘Small Areas’75, 

where ComReg considers that the conditions of competition in Zone A are similar 

or sufficiently homogeneous and which can be distinguished from the Zone B area 

in which the prevailing conditions of competition are appreciably different. Such 

differences in the conditions of competition between Zone A and Zone B arise as 

a result of the presence of competing infrastructure and consequently, the number 

of competing service providers present and the associated competitive dynamics. 

2.20 Insofar as the LB TI WHQA Market and the HB TI WHQA Market are concerned, 

ComReg’s preliminary position is that the definition of such markets as set out in 

the 2016 Consultation remains appropriate. 

2.21 In assessing competition within the Relevant WHQA Markets ComReg considers 

that: 

Eircom is likely to have SMP in the LB TI WHQA Market;  

No Undertaking is likely to have SMP in the HB  TI WHQA Market; 

No Undertaking is likely to have SMP in the Zone A MI WHQA Market; and 

Eircom is likely to have SMP in the Zone B MI WHQA Market. 

2.22 In this Further Consultation, ComReg specifies how it is going to promote the 

development of retail competition by imposing wholesale regulatory obligations on 

Eircom in the LB TI WHQA Market and the Zone B MI WHQA Market.  

2.23 The non-pricing obligations that ComReg intends to impose include Access, 

Transparency, Non Discrimination, Accounting Separation in the LB TI WHQA 

market and the Zone B MI WHQA market.  

2.24 Insofar as the LB TI WHQA Market is concerned the access obligations are 

primarily based on the products and services that are currently imposed under the 

2008 Decision, with all relevant obligations having their wording updated to reflect 

current regulatory practice.  

75 Small Areas have been developed by Ordinance Survey Ireland (‘OSI’) for the Central Statistics Office 
(‘CSO’). See http://www.cso.ie/en/census/census2016reports/census2016smallareapopulationstatistics/ 
for more details. 

http://www.cso.ie/en/census/census2016reports/census2016smallareapopulationstatistics/
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2.25 Similarly in the Zone B MI WHA Market, ComReg has also brought the wording of 

all regulatory obligations in line with current regulatory practice. Access obligations 

are primarily based on the products and services that are currently imposed under 

the 2008 Decision. However, ComReg also intends to impose a suite of 

interconnection obligations in the MI WHQA Market, irrespective of whether it is 

Zone A or Zone B in order to facilitate competition in the Zone B MI WHQA market 

and related retail MI LL markets. Additionally, given that MI WHQA services 

continue to grow in volume, and having regard to their importance in facilitating 

downstream competition (including within the retail MI LL market), ComReg 

considers it justified and proportionate to expand and develop a number of existing 

regulatory obligations, particularly in the area of requirements governing SLAs 

negotiation periods, transparency regarding product development and the 

provision of a Statement of Compliance in relation to these obligations  by Eircom. 

2.26 In relation to pricing obligations, ComReg intends to impose cost-orientated prices 

for all regulated services in both the LB TI WHQA Market and the Zone B MI WHQA 

Market. This includes cost orientation on all ancillary services such as 

interconnection for Zone B MI WHQA services.  

2.27 These obligations are intended to address potential competition problems arising 

from Eircom’s SMP in these markets, along with its ability and incentives to behave 

in an anti-competitive manner. 

2.28 With respect to the HB TI WHQA Market and Zone A MI WHQA Market, ComReg‘s 

preliminary position is that regulation of these markets is no longer warranted given 

that barriers to entry have been overcome, and that the market is tending towards 

effective competition. In particular, there is evidence of existing competition within 

the Zone A MI WHQA Market, given that a number of SPs with their own physical  

infrastructure are competing in retail LL and WHQA markets.

2.29 Below, ComReg provides an overview of the main preliminary views and 

preliminary positions set out in this Further Consultation. 

Summary of Overall Preliminary Views and Preliminary 

Positions 

2.30 The following is a summary of ComReg’s main preliminary views and positions 

arising from its review of the Relevant WHQA Markets. 

2.31 ComReg notes that this summary should be read in the context of the analysis set 

out in this Further Consultation (and the 2016 Consultation), where a detailed 

explanation of the reasons behind these preliminary views and positions is set out. 
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2.2.1 Retail Market Assessment 

2.32 In Section 3 of this Further Consultation, having considered Respondents’ 

Submissions, ComReg sets out its preliminary views and positions on the main 

retail trends and developments and assesses the retail market insofar as it informs 

ComReg’s subsequent assessment of the Relevant WHQA Markets. As explained 

in the 2016 Consultation76, ComReg is not obliged to conclude on a precise 

definition of the retail LL markets.   

2.33 In this context, ComReg’s preliminary position is that the retail LL markets are as 

follows (from a product perspective, these market definitions largely mirror the 

Relevant WHQA Markets identified in Section 4 of this Further Consultation given 

that wholesale demand is typically derived from retail demand): 

a LB TI Retail Market consisting of analogue, digital and TDM retail LLs with 

bandwidths ≤2Mb/s;   

a HB TI Retail Market consisting of TDM retail LLs with bandwidths >2Mb/s, 

and  

a MI Retail Market consisting of all Ethernet, xWDM (and other modern high 

bandwidth interfaces) retail LLs of any bandwidth. 

2.34 The above, together referred to as the Relevant Retail LL Markets, include retail 

LLs provided over copper and fibre transmission media. They do not include retail 

LLs provided over wireless infrastructure, with this being a change to ComReg’s 

preliminary view as set out in the 2016 Consultation. 

2.35 ComReg considers that the Relevant Retail LL Markets are likely to be national in 

scope. In the context of the definition of the MI WHQA Markets discussed in Section 

4 of this Further Consultation, ComReg has set out it preliminary views that 

separate subnational geographic markets exist. However, ComReg does not 

consider that these differences are likely to be replicated in the Retail LL MI Market. 

This includes reasons such as the nature of retail demand being such that multi-

site retail LL customers, who have multiple premises in geographically dispersed 

locations, tend to require a single vendor to provide all their connectivity needs 

across such locations.  

2.36 Asymmetric business broadband is not considered a substitute for a retail LL due 

to the likely lack of effective supply and demand side substitutability between these 

products. 

76 See paragraph 4.1 of the 2016 Consultation. 
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2.37 Passive infrastructure, such as dark fibre, is also not considered to be an effective 

substitute for a retail LL due to the investment and expertise needed to provide 

retail LL using such passive infrastructure. 

2.38 Furthermore, in contrast to the preliminary view set out in the 2016 Consultation 

that MI WHQA LLs provided over P2P wireless (microwave radio) links are not now 

considered to be part of the Retail MI LL Markets. This changes is due, amongst 

other thing, to the analysis of information gathered from stakeholders for use in this 

Further Consultation that suggests that P2P wireless links are not likely to be a 

sufficiently effective  substitute for retail MI LLs provided over wired infrastructure. 

As such, they are not considered to be part of the same market.  

2.39 The rationale and analysis to support the above definitions of the Relevant Retail 

LL Markets is discussed throughout Section 3 of this Further Consultation. 

2.2.2 WHQA Market Definition and SMP Assessment 

Definition of the WHQA markets 

2.40 In Section 4 of this Further Consultation ComReg considers the definition of the 

Relevant WHQA Market(s) from a product and geographic perspective. This 

wholesale analysis is also informed by ComReg’s assessment of the retail trends 

and the retail market in Section 3 of this Further Consultation. 

2.41 ComReg has proposed to define four separate WHQA markets having regard to an 

assessment of demand-side and supply-side conditions, as well as the 

effectiveness of indirect constraints emanating from the Relevant Retail LL 

Markets. These markets (together referred to as the ‘Relevant WHQA Markets’) 

are summarised below.  

a national Low Bandwidth TI WHQA Market consisting of analogue, digital 

and TDM wholesale LLs with bandwidths ≤2Mb/s;   

a national High Bandwidth TI WHQA Market consisting of TDM wholesale 

LLs with bandwidths >2Mb/s; and  

two separate geographically differentiated ‘MI WHQA Markets’ consisting of 

all Ethernet, xWDM (and other high bandwidth interfaces) LLs of any 

bandwidth, in particular: 
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(i) a Zone A MI WHQA Market consisting of all Ethernet, xWDM (and 

other high bandwidth interfaces) LLs of any bandwidth, with Zone A 

corresponding to an identified specific set of 3,048 Small Areas 

(‘SA(s)’)77 which cover approximately 6,300 wired MI WHQA  

connected business premises in the State; and  

(ii) a Zone B MI WHQA Market consisting of all Ethernet, xWDM (and 

other high bandwidth interfaces) LLs of any bandwidth, with Zone B 

corresponding to an identified set of 15,593 Small Areas, which cover 

approximately 3,300 wired MI WHQA connected  business premises 

in the State. 

2.42 The above, together referred to as the Relevant WHQA Markets, include 

wholesale LLs provided over copper and fibre transmission media. They do not 

include Wholesale LLs provided over wireless infrastructure, with this being a 

change to ComReg’s preliminary view as set out in the 2016 Consultation. 

2.43 The LB TI WHQA Market and HB TI WHQA Market are, save for the exclusion of 

wireless WHQA LLs, are consistent with what was proposed in the 2016 

Consultation. The MI WHQA Markets, which also exclude wireless WHQA LLs, are 

however now different from a geographic perspective, with this being largely as a 

consequence of ComReg’s consideration of Respondents’ views and additional 

analysis enabled by better quality information being available from SPs in relation 

to connected premises locations. 

The Trunk-Terminating Boundary 

2.44 The 2008 Decision defined the wholesale trunk market as consisting of 16 (later 

updated to 20) Urban Centres which were connected by large circuits with a 

bandwidth delineation of 155Mb/s. This was then based on now legacy TI 

infrastructure as the Ethernet market volumes (wholesale and retail) were trivial in 

2008. 

                                            
 
 
77 As noted in Section 4,  Small Areas have been developed by Ordinance Survey Ireland (‘OSI’) for the 
Central Statistics Office (‘CSO’). See 
http://www.cso.ie/en/census/census2016reports/census2016smallareapopulationstatistics/ for more 
details. 

http://www.cso.ie/en/census/census2016reports/census2016smallareapopulationstatistics/
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2.45 The proposed updated boundary required a detailed inspection of the 192 Eircom 

NGN Exchanges at which interconnection is feasible (‘Aggregation Nodes’) 

compared to the mapping information provided by all relevant alternative SPs and 

upstream infrastructure providers. It was found that 107 of these nodes have 2 or 

more alternate infrastructures present (or a “Competitive” Enet MAN) within 

sufficient proximity to allow at least 2 alternate SPs interconnect. ComReg is 

suggesting that these nodes are designated as “Trunk Nodes” and delineate the 

MI WHQA trunk-terminating boundary.  

2.46 The rationale and analysis to support the above definitions of the Relevant WHQA 

Markets is discussed throughout Section 4 of this Further Consultation. 

SMP assessment in the relevant WHQA markets 

2.47 In Section 5 of this Further Consultation, ComReg assesses whether, absent 

regulation, any Undertaking has SMP in any of the Relevant WHQA Markets, that 

is, the ability to act, to an appreciable extent, independently of its competitors, 

customers and consumers. 

2.48 In this respect, ComReg has examined a number of factors relating to existing 

competition, potential competition and countervailing buyer power (‘CBP’). 

ComReg’s preliminary position is that: 

 Eircom is likely to have SMP in Low Bandwidth TI WHQA Market; 

 No SP is likely to have SMP in High Bandwidth TI WHQA Market;  

 No SP is likely to have SMP in the Zone A MI WHQA Market;  

 Eircom is likely to have SMP in the Zone B MI WHQA Market. 

Low Bandwidth TI WHQA Market SMP assessment 

2.49 LB TI WHQA demand is in slow decline with the number of circuits declining from 

approximately 9,300 in 2013 to approximately 4,600 in 2016. The demand for these 

circuits is likely to gradually decline further over the lifetime of this market review 

as retail (and consequently) wholesale demand is ultimately migrated to the MI LLs.  

2.50 ComReg has set out its preliminary position that Eircom is likely to have SMP in 

the LB TI WHQA Market. This is due to factors such as its high (and increasing) 

market share, its control of infrastructure not easily duplicated, the lack of potential 

competition and the absence of effective CBP.  

2.51 At the end of 2016, Eircom had a market share well in excess of 50%. There is only 

one other main SP active in the LB TI WHQA Market, namely BT, with a market 

share less than 15%.  
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2.52 Furthermore, as these TI LLs are of a legacy technology nature, it is unlikely that 

any SP will invest in providing such services in the future, with negligible anticipated 

new demand.   

2.53 Eircom’s ubiquitous copper network which it uses to provide these services is 

unlikely to be replicated by other SPs. As such, potential competition is not likely to 

contribute towards effective competition for the duration of this review.   

High Bandwidth TI WHQA Market SMP assessment 

2.54 In 2016 there were less than 170 HB TI WHQA LL circuits in-situ having fallen from 

under 290 in 2013 and with minimal new demand for such LLs.  

2.55 Given the low and declining volumes in this market, market shares in and of 

themselves are not a reliable indicator of competition. In the context of a small and 

declining market, ComReg has set out its preliminary position that no SP has SMP 

and that continued regulation of this market is not proportionate or justified. 

Zone A MI WHQA market SMP assessment 

2.56 As a result of the detailed granular geographic assessment of the MI WHQA 

market, ComReg has delineated two distinct geographic markets for MI WHQA, - 

namely Zone A and Zone B.  

2.57 In relation to the Zone A MI WHQA market, ComReg notes that given the number 

of competing SPs, the scale and scope of infrastructure based competition 

suggests that entry barriers are lower and appear to have been sufficiently 

overcome in this market. Considering this, alongside the market shares of the 

competing SPs (as well as other factors), ComReg considers that it is unlikely that 

any SP has SMP in the Zone A MI WHQA Market. 

Zone B MI WHQA market SMP assessment 

2.58 In contrast to the Zone A MI WHQA market, the Zone B MI WHQA is not considered 

to be effectively competitive. This is due to the fact that there is relatively little 

infrastructure based competition. Entry barriers are high and are expected to 

remain so for the duration of this market review. Furthermore, Eircom has a high 

market share that is not considered to decrease significantly over the period of this 

review. Consequently, Eircom are considered to have SMP in the Zone B MI WHQA 

market.   

2.59 The rationale and analysis to support the above definitions and assessment of the 

Relevant WHQA Markets is discussed throughout Section 4 and 5 of this Further 

Consultation. 
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Competition problems and remedies 

Competition problems in the LB TI WHQA Market and the Zone B MI WQHA 
Market 

2.60 In Sections 6 and 8 of this Further Consultation ComReg identifies potential 

competition problems that could arise, absent regulation, from Eircom’s ability and 

incentive to exercise market power in the LB TI WHQA Market and Zone B MI 

WHQA Market respectively (and related markets). In the absence of regulation in 

these markets, ComReg considers that Eircom would have the ability and incentive 

to engage in a range of anti-competitive behaviours including: excessive pricing 

(including with respect to charges for SPs); vertical leveraging behaviours into 

downstream markets; and horizontal leveraging behaviours with a view to 

negatively impacting the position of its competitors in adjacent markets within which 

Eircom also competes. 

Remedies in the LB TI WHQA market 

2.61 In order to address these competition problems, in Section 6 of this Further 

Consultation ComReg considers and proposes to impose upon Eircom a range of 

access, non-discrimination, transparency, price control/cost accounting and 

accounting separation obligations in the LB TI WHQA Market. Such obligations 

largely mirror the obligations already in place and are consistent with what was 

proposed in the 2016 Consultation.  

2.62 However, ComReg has decided to impose remedies for TDM based wholesale 

Partial Private Circuits (‘PPCs’) only. This is because in relation to the two other 

LB TI WHQA LL products (analogue and end-to-end WLLs):  

 retail digital LLs can be replicated by an Access Seeker having access to a 

PPC; and  

 there are currently 4 Analogue wholesale LLs in-situ from Eircom, the most 

recent of these installed in 2002. 

2.63 As such, ComReg’s position is that it is reasonable and proportionate to impose 

the suite of obligations identified in Section 7 and to impose them only in respect 

of TDM based WHQA PPCs. 

2.64 Furthermore, ComReg is of the view that after undertaking a detailed cost 

modelling exercise and to give certainty to stakeholders, that pricing for the PPC 

products in the regulated services in the LB TI WHQA market should remain at their 

current level.  

2.65 The detail of these obligations, which are ultimately designed to ensure effective 

competition in retail and adjacent wholesale markets, is set out in Section 7 of this 

Further Consultation. 
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Remedies in the Zone B MI WHQA market 

2.66 In order to address the competition problems identified in the Zone B MI WHQA 

market, in Section 8 of this Further Consultation ComReg considers and proposes 

to impose upon Eircom a range of access, non-discrimination, transparency, price 

control/cost accounting and accounting separation obligations in the Zone B MI 

WHQA Market. No obligations were proposed in the 2016 Consultation given 

ComReg’s then preliminary view that no SP was likely to have SMP in a national 

MI WHQA market. However, the access obligations now proposed largely mirror 

the obligations already in place, save for some changes which either remove some 

existing obligations (such as those relating to end-to-end WHQA products). 

ComReg has also expanded some existing obligations to bring them up to current 

regulatory standards and/or improve their effectiveness. These relate mainly to 

enhanced interconnection obligations, SLAs, transparency on product 

development and a requirement for Eircom to provide a Statement of Compliance 

in relation to the same.  

2.67 Furthermore, ComReg proposes to impose cost-orientation on regulated products 

and ancillary services. However, ComReg proposes to remove the previously 

imposed Margin-Squeeze Test detailed in the 2012 Pricing Decision which 

currently applies and other obligations associated with the Margin-Squeeze Test. 

2.68 The detail of these proposed obligations, which are ultimately designed to ensure 

effective competition in retail and adjacent wholesale markets, are set out in 

Section 9. 
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Regulatory Effectiveness 

2.69 ComReg notes that in future regulation may require amendment, including updating 

or extension, in order to be continuously effective and to address competition 

concerns. ComReg also notes Eircom’s August 201578 and May 201679 Regulatory 

Governance Model (‘RGM’) reports (together, the ‘Eircom RGM Updates’). In July 

2017, ComReg published a call for inputs (the ‘RGM Call for Input’)80 with 

supporting reports (the KPMG Report81 and Cartesian Report,82 (together the 

‘Consultants’ RGM Reports’) and sought the views of interested parties in respect 

of the contents of the Consultants’ RGM Reports.  

2.70 ComReg’s RGM Call for Input notes that the contents of the Consultants’ RGM 

Reports raise serious concerns about the quality of Eircom’s regulatory 

governance. In this respect, for example, the KPMG Report has noted the need to 

improve the governance and operational independence currently afforded to 

Eircom’s Wholesale Division from other parts of the organisation and has 

recommended that Eircom enhance its regulatory governance structures in a 

number of areas.  

                                            
 
 
78 Industry Update on Eircom’s Regulatory Governance Model (RGM) – August 2015, 
https://www.eir.ie/opencms/export/sites/default/.content/pdf/regulatoryinformation/regulatory governance
model.pdf (‘August 2015 RGM Update’). 

79 Industry Update on Eircom’s Regulatory Governance Model (RGM) – May 2016 
https://www.eir.ie/opencms/export/sites/default/.content/pdf/regulatoryinformation/industry update 2016.p
df (‘May 2016 RGM Update’). 

80 Review of Eir's Regulatory Governance Model, Publication of Reports and Call for Input, July 2017 
ComReg Document No.17/64. 

81 See Review of eir’s Regulatory Governance Model, KPMG, July 2017, ComReg Document No.17/64(a) 
(‘KPMG Report’). 

82 Operational Assessment of eir’s Regulatory Governance Model, Cartesian, July 2017, ComReg 
Document No.17/64(b) (‘Cartesian Report’). 

https://www.eir.ie/opencms/export/sites/default/.content/pdf/regulatoryinformation/regulatory_governance_model.pdf
https://www.eir.ie/opencms/export/sites/default/.content/pdf/regulatoryinformation/regulatory_governance_model.pdf
https://www.eir.ie/opencms/export/sites/default/.content/pdf/regulatoryinformation/industry_update_2016.pdf
https://www.eir.ie/opencms/export/sites/default/.content/pdf/regulatoryinformation/industry_update_2016.pdf
https://www.comreg.ie/media/dlm_uploads/2017/07/ComReg-1764.pdf
https://www.comreg.ie/publication/review-eirs-regulatory-governance-model-3/
https://www.comreg.ie/publication/operational-assessment-eirs-regulatory-governance-model/
https://www.comreg.ie/publication/operational-assessment-eirs-regulatory-governance-model/
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2.71 ComReg has also initiated a follow-on project to identify what regulatory measures 

would be appropriate to address the issues identified in the Reports, having regard 

to ComReg’s ‘standard’ SMP powers (under Regulations 8, 9, 10, 12) but also 

under Regulation 8(5) and Regulation 14 of the Access Regulations (the ‘RGM 

Project’). While the scope of the RGM Consultants’ Reports did not include specific 

services provided in the WHQA Markets, ComReg is nevertheless of the view that 

many of the findings could be relevant to the WHQA Markets. The RGM Project will 

assess this and will decide what, if any, additional measures may be necessary to 

ensure the effective implementation of the obligations set out in this Further 

Consultation. 

 Next Steps  

2.72 ComReg invites views from interested parties on the issues analysed in this Further 

Consultation, with the procedure and deadline for the submission of responses set 

out in paragraph 1.65 above. To facilitate a smooth transitional period to de-

regulation, in Section 10 of this Further Consultation, ComReg has proposed that 

a six month sunset period83 for the withdrawal of the majority of existing remedies 

relating to LLs provided in the High Bandwidth TI WHQA Market and a 12 month 

period for the withdrawal of obligations in the Zone A MI WHQA Market are 

appropriate, reasonable and proportionate. 

2.73 ComReg intends to continue to closely monitor developments in the LL markets 

and to examine, whether in light of retail developments, regulation within the LB TI 

WHQA Market remains appropriate. ComReg will also continue to monitor the HB 

TI WHQA Market and MI WHQA Markets, to ensure that effective competition is 

taking place, when and if a new regulatory regime has been applied to the market. 

 

                                            
 
 
83 Individual orders delivered before any sunset period would still be subject to any corresponding 
contractual minimum term periods. 
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3 Retail Market Developments, Trends 

and Assessment  

3.1 Given the overlap in comments/issues raised in response to Sections 3 (Retail 

Market Trends and Developments) and 4 (Retail Market Assessment) of the 2016 

Consultation, these two sections are considered together below in this Section 3 of 

this Further Consultation. 

 Preliminary views set out in the 2016 Consultation  

3.2 In sections 3 and 4 of the 2016 Consultation, ComReg set out its preliminary views 

on recent trends/developments in the supply of retail LL in Ireland since the 2008 

Decision along with its preliminary assessment of the retail LL market(s). These 

preliminary views are summarised below. 

3.1.1 Retail Trends and Developments 

3.3 The main trends/developments in the retail LL market as discussed in Section 3 of 

the Consultation, included: 

 An overview of providers of retail LL services84: ComReg described, in 

general terms, the main SPs85 offering retail and/or wholesale LL services 

noting that the retail LL market(s) are becoming increasingly competitive as 

evident from the declining market concentration levels. It was noted that 

several SPs have increased their market share in terms of active retail LL 

circuits and LL revenue since the 2008 Decision with a mix of 

technologies/platforms used by these SPs to provide LL services86; 

                                            
 
 
84 See paragraphs 3.3 to 3.26 of the 2016 Consultation. 

85 Eircom Ltd. (‘Eircom’), BT Ireland Ltd. (‘BT’), Vodafone Ireland Ltd. (‘Vodafone’), Verizon Ireland Ltd. 
(‘Verizon’), Digiweb Ltd. (‘Digiweb’), Airspeed Communications (‘Airspeed’), Colt Technology Services 
Ltd. (‘Colt’), Virgin Media Ireland Ltd. (‘Virgin Media’), e-Nasc Eireann Teoranta (‘Enet’) and ESB Telecom 
Ltd. (‘ESBT’). 

86 See Table 1 of the 2016 Consultation. 
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 Migration from analogue and TDM to Ethernet, xWDM and other MI 

based retail LL services87: ComReg noted an overall increase in demand 

for retail LL services in Ireland with significant growth of MI88 LL services and 

a steady decline in TI89 services, although it was noted that TI LL still account 

for a significant proportion (33.8% as at the end of Q4 2015) of all live retail 

LL circuits. Significant improvements in LL access technologies as well as the 

change in nature of the services and products being supplied using these 

access technologies (e.g. cloud services, and various e-Commerce services) 

was also highlighted. ComReg also noted that these developments have 

resulted in a greater concentration of IT infrastructure in large data centres in 

Ireland; 

 Increased demand for LL services from non-commercial (State) 

sector90: Growth in the number of retail LL circuits purchased by non-

commercial organisations was highlighted with Government Networks 

(‘GN’)91 and HEAnet92 managing the provision of data connectivity services 

to Government agencies (e.g. Department of Health) and second level 

schools as well as 3rd level education institutions respectively; 

 Increasing take-up of (P2P) wireless Ethernet retail LLs93: Since the 2008 

Decision there has been a growth in the number of retail LLs provided over 

point-to-point (‘P2P’) radio links. ComReg noted that wireless technologies 

are capable of delivering P2p symmetrical connectivity at bandwidths of up to 

1Gb/s depending on the distance between radio high sites and the customer 

premises94; 

                                            
 
 
87 See paragraphs 3.27 to 3.34 of the 2016 Consultation. 

88 Modern Interface refers to LL interfaces such as Ethernet, xWDM and other such high bandwidth LL 
technologies. 

89 Traditional Interface refers to interfaces such as Analogue, Digital and TDM interfaces. 

90 See paragraphs 3.35 to 3.37 of the 2016 Consultation. 

91 See paragraph 3.35 of the 2016 Consultation. Further information available at 
http://ictprocurement.gov.ie/government-networks/. 

92 See paragraph 3.36 of the 2016 Consultation. Further information is available at http://www.heanet.ie/. 

93 Refer to paragraph 3.38 and Appendix: 6 Updated Trends. 

94 Please note that such LLs are no longer considered to be part of the market. P2P links have not seen a 
quantity increase in demand in 2016, see 3.118 to 3.153 below.  

http://ictprocurement.gov.ie/government-networks/
http://www.heanet.ie/
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 Growth in the take-up of higher bandwidth LLs: The increasing demand 

for higher bandwidth LL services was highlighted as end-users’ data usage is 

growing. In particular, the growth in the number of Ethernet circuits delivering 

1Gb/s bandwidth and circuits based on technologies such as xWDM that are 

capable of delivering very high bandwidth capacity in excess of 10 Gb/s was 

noted; 

 Tendency for retail LL to be purchased in a bundle with other services95: 

ComReg has identified a strong tendency for retail LL to be purchased as part 

of a wider network solution or telecoms package; and  

 Increasing availability of fibre and P2P wireless infrastructure and an 

overview of Fibre Network deployment by SPs96: The evidence of 

increasing availability of infrastructure capable of providing LL services 

throughout the state, not only from Eircom, but also from Enet (via MANs 

network), BT, Digiweb and Vodafone as well as infrastructure providers such 

as Aurora Network and EU Networks was presented. ComReg also noted the 

establishment and expansion of footprints of wireless SPs such as Airspeed 

and Digiweb. Fibre network deployment by Eircom, Virgin Media, SIRO97 was 

also noted as well as the proposed National Broadband Plan (‘NBP’) which 

will support the provision of broadband access to households and businesses 

that currently fall outside the reach of existing broadband networks98. 

                                            
 
 
95 See paragraphs 3.48 to 3.50 of the 2016 Consultation. 

96 See paragraphs 3.51 to 3.67 of the 2016 Consultation. 

97 In July 2014, ESB and Vodafone Ireland, announced a fully functioning 50:50 Joint Venture (‘JV’) named 
SIRO. See http://siro.ie/ for details. 

98 It is envisaged that the wholesale network supporting broadband access could also be leveraged to 
provide retail LL services. 

http://siro.ie/
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3.1.2 Retail Market Assessment  

3.4 Having identified the key market trends and developments, and having regard to 

the 2014 Market Research as well as other data available to it, ComReg set out its 

preliminary opinion on the likely scope of the retail LL market from a product and 

geographic perspective. As explained in the 2016 Consultation99, ComReg is not 

obliged to conclude on a precise definition of the retail LL market(s).  The purpose 

of its assessment was to inform ComReg’s subsequent review of the WHQA market 

in Sections 5, 6 and 7 of the 2016 Consultation (and the subsequent decision to be 

made). ComReg’s preliminary view of the market for provision of retail LLs set out 

in Section 4 of the 2016 Consultation was as outlined below.  

3.5 As a first step, ComReg sought to identify the likely scope of the retail LL market(s). 

ComReg’s preliminary view was that: 

 Asymmetric business broadband services are not likely to fall within the same 

market as retail LLs due to, amongst other things, sufficient differences in 

product characteristics (e.g. symmetrical upload/download speed, service 

availability, resilience and low latency/jitter) and pricing as well as relatively 

low substitutability levels between retail LLs and business broadband 

services. However, ComReg considered that Ethernet First Mile (‘EFM’) 

services100, exhibit some characteristics that are similar to those of retail LL 

services101 and thus, are likely to be in the same market as retail MI LLs. This 

preliminary view was also supported by observed pricing and marketing 

evidence related to EFM services.102   

                                            
 
 
99 See paragraph 4.1 of the 2016 Consultation. 

100 EFM is a set of specifications that allow SPs to run Ethernet over multiple bonded copper pairs in the 
access segment to connect the “first mile” from the customer to the nearest node. 

101 From the end-user perspective EFM service has the same interface as an Ethernet based LL.  

102 See paragraphs 4.9 to 4.57 of the 2016 Consultation. 
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 LLs provided over a P2P wireless medium were considered likely to be a 

suitable alternative to LLs provided over a wired medium due to similar 

product characteristics103 and pricing. Since 2009 there has been a 25% 

increase in the number of P2P radio links and the share of retail LLs provided 

via wireless links increased from 12.4% in 2013 to 17.3% in 2015. Apart from 

a small area of Dublin and only for certain bands within this area, there were 

no spectrum scarcity and/or congestion issues that would limit the number of  

P2P radio links from meeting demand for retail LLs over the period of the 

review104.  

 The degree of competitive constraint posed by passive infrastructure such as 

dark fibre services was not likely to be sufficient such that it would warrant 

their inclusion in retail LL market(s) due to the investment and expertise 

needed to provide retail LL using such passive infrastructure105. 

3.6 After assessing the broad scope of the retail LL market(s), ComReg considered 

whether single or multiple distinct retail LL markets exist. In this regard, ComReg’s 

preliminary view was that: 

 The appropriate focal point for the assessment of potential retail LL 

substitutes was Ethernet interface LLs (whether sold on a standalone basis 

or in a bundle with other services) which constituted the majority of sold LLs 

in Ireland at the end of 2015 (approximately 66%)106. 

 The 2014 Market Research suggested that end-users of retail LL have various 

degrees of retail LL cost awareness as well as differing levels of sensitivity to 

changes in these costs. However, most of businesses purchasing LL services 

have noted that they have an ability to negotiate terms and conditions with 

their SP. This indicated that a sizeable proportion of LL purchasers are likely 

to have some degree of cost awareness and sensitivity to changes in LL 

prices, in particular, when selecting their retail LL SP and during contract 

negotiation stage107. 

                                            
 
 
103 It was noted that with the exception of very high bandwidths (>300Mb/s), P2P radio links offer a 
comparable service in terms of bandwidth, symmetry, SLAs and other characteristics to wired LLs. 

104 See paragraphs 4.58 to 4.89 of the 2016 Consultation. 

105 See paragraphs 4.90 to 4.97 of the 2016 Consultation. 

106 See paragraphs 4.100 to 4.109 of the 2016 Consultation. 

107 See paragraphs 4.110 to 4.137 of the 2016 Consultation. 
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3.7 The analysis of LL product characteristics and pricing, the intended use of LL 

services, observed demand and supply side substitution patterns as well as 

consideration of LL SPs’ views led to ComReg’s preliminary conclusion in the 2016 

Consultation that there were likely to be three distinct retail LL markets together 

referred to as the ‘Relevant Retail Markets’108. These were: 

 A Low Bandwidth Traditional Interface (‘TI’) Retail Product Market consisting 

of all retail LLs carried over analogue, digital and TDM interfaces with speed 

of ≤2 Mb/s109 (the ‘Low Bandwidth (‘LB’) TI Retail Product Market’); 

 A High Bandwidth TI Retail Product Market which consists of all retail LLs 

provided over a TDM interface with speeds > 2 Mb/s (the ‘High Bandwidth 

(‘HB’) TI Retail Product Market’); and 

 A Modern Interface (‘MI’) Retail Product Market consisting of all retail LLs 

carried over modern technology interfaces such as Ethernet, EFM, xWDM 

and other high bandwidth interfaces such as FDDI110 and FICON111 (the ‘MI 

Retail Product Market’). 

3.8 Finally, ComReg sought to define the likely geographic scope of the above retail 

LL markets. ComReg’s preliminary view was that there was insufficient evidence 

to suggest that subnational retail LL markets exist for any of the Relevant Retail 

Markets. Although the presence of SPs’ own network (‘on-net’)112 infrastructure is 

higher in urban Business Parks, Data Centres and campuses of Higher Education 

Providers (collectively referred to as ‘Business Parks’), thus potentially indicating 

a greater intensity of competition for the supply of retail MI LLs in these areas, 

ComReg noted that there was no material evidence of LL service, functionality or 

price/marketing differentiation on a geographic basis that might indicate the 

presence of different regional or local competitive conditions113. 

                                            
 
 
108 See paragraphs 4.138 to 4.208 of the 2016 Consultation. 

109 ComReg’s preliminary view was that there is a break in the chain of substitution between TI LL services 
at 2Mb/s. Retail TI LLs with bandwidth >2Mb/s were, therefore, considered to fall within a separate market 
to those with bandwidth ≤2Mb/s. See paragraphs 4.188 to 4.190 of the 2016 Consultation. 

110 Fibre Distributed Data Interface (‘FDDI’). 

111 Fibre Connection. 

112 Throughout this Further Consultation (‘on-net’) term refers to a situation where the access portion of LL 
was either delivered entirely and exclusively based on the SP’s own local access infrastructure (e.g. SP 
fixed wire or wireless media to connect the customer premises to its network) or SP’s use of upstream 
physical infrastructure inputs such as dark fibre or LLU connected between a SP’s active equipment. 

113 See paragraphs 4.209 to 4.238 of the 2016 Consultation. 
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 Respondents’ Views 

3.9 Below ComReg summarises Respondents’ views on: 

 the Retail Trends and Developments (discussed in paragraphs 3.10 to 3.26 

below); and 

 the Retail Market Assessment (discussed in paragraphs 3.27 to 3.46 below) 

3.2.1 Respondents’ views on Retail Trends and 

Developments 

3.10 6 out of 12 Respondents expressed views on ComReg’s assessment of the main 

trends and developments in the provision of retail LLs. 

3.11 ALTO, Eircom, Enet, HEAnet and Vodafone agreed with ComReg’s overall 

assessment of trends and developments in the provision of retail LLs, in some 

cases commenting on particular aspects of the analysis. 

3.12 BT did not explicitly agree or disagree with ComReg’s assessment, but provided 

comments and observations on particular aspects of the analysis. 

3.13 ComReg has summarised the Respondents’ main views below, grouping the key 

issues raised into the following  identified themes: 

 The availability of fibre infrastructure has been overestimated (see 

paragraphs 3.14 to 3.17 below); 

 Failure to recognise the multi-site nature of retail LL purchases (see 

paragraphs 3.17 to 3.19 below);  

 Other key developments affecting the provision of retail LL have not been 

adequately taken into account (see paragraphs 3.20 to 3.24 below); and 

 Quality of information obtained via SIRs (see paragraph 3.25 below). 

The availability of fibre infrastructure has been overestimated 

3.14 Vodafone and ALTO disagreed that some LL SPs have developed quasi-national 

footprints. ALTO noted that SPs have not been able to replicate Eircom’s ubiquitous 

access network and was of the view that in many cases ALTO members must rely 

on Eircom’s and Enet’s wholesale services in order to compete at the retail level. 

3.15 Vodafone highlighted the lack of availability of network maps in the 2016 

Consultation that would indicate SPs’ network presence. Vodafone considered that 

such maps would indicate the degree of SPs’ reliance on Eircom’s network.  
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3.16 HEAnet stated that the availability of fibre infrastructure is typically restricted to 

large city centres and business parks. In HEAnet’s view, outside of these areas 

fibre infrastructure is only available via Eircom and Enet. 

3.17 Enet agreed with ComReg’s analysis in relation to technological developments in 

the supply of retail LLs and the tendency of LLs to be purchased in a bundle with 

other services. However, Enet argued that, despite the presence of alternative SPs 

supplying WHQA products and an increased demand for wireless LLs, Eircom is 

the sole option for WHQA products not only in remote locations, but also in parts 

of Dublin and other urban areas. 

Failure to recognise the importance of multi-site retail LL 
customers 

3.18 Enet considered that ComReg’s analysis had failed to take into account the fact 

that LLs are typically purchased on a multi-site basis. In Enet’s view, this trend 

means that ComReg has underestimated SPs’ reliance on Eircom, given that for 

multi-site orders SPs would need to purchase WHQA products from Eircom at least 

for some of the site locations. In particular, Enet noted that it had a dependency on 

Eircom’s WHQA services and in this regard stated that [      

              

              

           ]. Enet speculated, that 

if Eircom were to withdraw the supply of WHQA products to other SPs, Eircom 

would become the only provider able to fulfil multi-site retail orders. 

3.19 Vodafone presented evidence of its reliance on Eircom’s WHQA products when 

providing retail LLs to multi-site customers that require nationwide service 

availability. In this regard, Vodafone expressed the view that Eircom’s WHQA 

products are the only available option for connecting some of such customers’ 

sites. 

3.20 BT noted that multi-site customers are likely to purchase the majority of retail LLs. 

In this regard, BT highlighted industry’s dependency on Eircom’s regulated WHQA 

services and stated in its Response to Consultation that Eircom remained the only 

economic option to serve customer sites in many instances due to the skeletal 

nature of alternate networks. Thus, it argued that alternate operators such as itself 

are dependent on Eircom in Dublin and Eircom and Enet in areas outside Dublin to 

connect customers. [             

             

  ]. 
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3.21 Airspeed noted that their ability to supply services to multi-site customers would be 

hindered in the absence of regulation in the MI WHQA market as some of the 

customers’ sites are supplied using Eircom’s WHQA services as it is the sole viable 

option for fibre access. 

Other key developments affecting the provision of retail LLs have 
not been adequately taken into account 

3.22 Eircom, while agreeing that ComReg has identified some of the main trends of 

relevance to the assessment of WHQA market, considered that ComReg’s analysis 

had failed to take adequate account of market developments such as broadband 

substitution; the increased availability of dark fibre; market consolidation; and the 

growing importance of global services. 

3.23 Eircom, also provided its own observations in relation to key trends identified by 

ComReg. In particular, Eircom agreed that the migration towards Ethernet LLs; 

increased demand for wireless services; cloud computing and data centre 

consolidation; and increased demand from the public sector were important 

developments that affected the provision of retail LL. However, Eircom was of the 

view that ComReg overestimated the importance of TI LLs and queried whether 

the 2014 Market Research results highlighting the take up of LL services114 were 

reliable. 

3.24 In expressing its views on ComReg’s assessment of the main trends and 

developments in the provision of retail LLs, BT made observations on the adequacy 

of the LL definition employed by Oxera in its report115; the ability of standalone LL 

purchasers to replicate the functionality of other services sold with LLs; the role of 

dark fibre; the importance of Enet; and the role of NGA and broadband. 

Quality of information obtained via SIRs 

3.25 BT noted that market analysis in the 2008 Decision was conducted in a 

substantially different way compared to the market analysis in the 2016 

Consultation. It also stated that ComReg has not provided sufficient notice to SPs 

in relation to the type of information to be requested via SIRs. Therefore, BT 

expressed its concern that the overall quality of information presented in the 2016 

Consultation may not be very high given that SPs were not required to store data 

in a format requested by ComReg since the 2008 Decision.  

                                            
 
 
114 The 2014 Market Research, slide 17. 

115 See ‘‘WHQA market definition and analysis in Ireland, ComReg Document 16/69a, 18 August 2016’’, 
(‘Oxera report’). 

https://www.comreg.ie/publication/market-review-whqa-appendix-1/
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3.26 Verizon considered that evidence presented in ComReg’s assessment of 

competitive conditions in Section 5 of the 2016 Consultation might not be correct 

given difficulties experienced by ComReg in gathering information from SPs and 

highlighted in Appendix 3 of the 2016 Consultation. 

3.2.2 Respondents’ views on the Retail Market Assessment 

3.27 8 out of the 12 Respondents expressed views on likely scope of the market for the 

provision of retail LLs. 

3.28 ALTO, Eircom, HEAnet and Vodafone, generally agreed with ComReg’s analysis, 

but in some cases disagreed with specific parts of the analysis. 

3.29 Airspeed, BT, Enet and Verizon disagreed with parts of ComReg’s analysis. 

3.30 ComReg has summarised the Respondents’ views below, grouping the key issues 

raised into the identified themes, namely: 

 Whether the proposed retail LL product markets should include business 

broadband services (discussed in paragraphs 3.31 to 3.32 below); 

 The treatment of dark fibre services (discussed in paragraphs 3.33 to 3.35 

below); 

 Whether wireless LLs should be excluded from the proposed retail product 

markets (discussed in paragraphs 3.36 to 3.39 below); 

 Whether subnational geographic retail markets exist (discussed in 

paragraphs 3.40 to 3.44 below);  

 Difficulties in expressing views due to the redaction of text (discussed in 

paragraph 3.45 below); and  

 Other issues (discussed in paragraph 3.46 below). 

Whether the proposed retail product markets should include 
business broadband services 

3.31 Verizon and Eircom considered that business broadband services should be 

included in the proposed retail product markets. Both Respondents noted the 

advancements in broadband technology and relatively lower prices of broadband 

services when compared to prices of LLs. Therefore, Eircom and Verizon argued 

that SMEs, as well as organisations with multiple sites, consider broadband 

services as a viable substitute for LLs.   

3.32 Enet agreed that broadband and LLs reside in separate product markets.  
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The treatment of dark fibre services 

3.33 BT noted ComReg’s preliminary view that dark fibre services are outside the scope 

of retail LL product markets. However, BT stated that this preliminary view should 

not form the basis for ComReg’s approach to the treatment of dark fibre services 

at the wholesale level and, in particular, ComReg’s proposal to attribute sales of 

active WHQA products provided using rented dark fibre to SPs supplying these 

WHQA products rather than to the suppliers of such dark fibre services.  

3.34 BT also disagreed with Oxera’s view on the relevance of the EU Broadband Cost 

Reduction Directive (‘BCRD’)116 to the provision of WHQA services. In this regard, 

BT noted that there are instances where unrestricted access to passive 

infrastructure, such as ducts and trenches, can act as competitive constraint on 

providers of WHQA services and therefore, the BCRD is of relevance to ComReg’s 

review of WHQA market(s). 

3.35 Eircom noted that while dark fibre services might not be an effective substitute to 

active LLs at the retail level, these products are substitutes at the wholesale level 

as SPs may prefer to rent existing dark fibre from third parties when considering 

network extensions rather than rolling out their own fibre network. 

Whether wireless LLs should be excluded from the proposed retail 
product markets 

3.36 Airspeed, ALTO, Enet and Vodafone disagreed that wireless LLs are, from an end 

user perspective, an effective substitute to wired LLs. Airspeed noted that many 

retail end-users explicitly request fibre based services, thereby ruling out wireless 

LLs. 

3.37 ALTO and Vodafone were of the view that wireless LLs are outside the scope of 

the proposed retail markets due to: 

 Differences in intended use by retail end-users; 

 Lower service levels; and 

 Higher prices.  

                                            
 
 
116 European Commission (2014), ‘DIRECTIVE 2014/61/EU OF THE EUROPEAN PARLIAMENT AND OF 
THE COUNCIL of 15 May 2014 on measures to reduce the cost of deploying high-speed electronic 
communications networks’, Directive, 23 May (‘BCRD’). 

http://eur-lex.europa.eu/legal-content/en/TXT/?uri=celex%3A32014L0061
http://eur-lex.europa.eu/legal-content/en/TXT/?uri=celex%3A32014L0061
http://eur-lex.europa.eu/legal-content/en/TXT/?uri=celex%3A32014L0061
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3.38 Enet argued that ComReg attached too much weight to HEAnet’s purchasing 

decisions to use wireless LLs and noted that many retail end-users explicitly 

request fibre based services. Enet also pointed out that ComReg’s analysis did not 

take into account the technical drawbacks of wireless LLs such as [  

        

      ]. In Enet’s view, these 

factors merit the exclusion of wireless LLs from the proposed retail product 

markets. 

3.39 BT and Eircom agreed that wireless LLs are in the same retail product market as 

wired LLs. Eircom noted the reduced cost of wireless Ethernet technology and 

argued that wireless LL services have been deployed nationwide to provide both 

retail and wholesale services. 

Whether subnational geographic retail markets exist 

3.40 BT, HEAnet and Verizon were of the view that competitive conditions are not 

uniform across the State and, therefore, disagreed that national geographic 

markets were appropriate. In particular, HEAnet noted that outside of the main 

cities and business parks there is a lack of competition in the provision of retail high 

bandwidth (>300Mb/s) MI circuits. HEAnet also highlighted the high dependency 

by Access Seekers on Eircom’s WHQA products in these areas. 

3.41 BT considered that there are significant variations in competitive conditions in 

Ireland. It noted that potential removal of regulatory obligations in the MI WHQA 

Market would seriously impact Access Seekers’ ability to supply retail LL services, 

particularly in areas outside of business parks and more densely populated areas. 

In this regard, BT expressed its concern with regard to SPs’ ability to access MI 

WHQA products provided over Eircom’s ubiquitous network, absent regulation, and 

referred to Eircom’s restrictions on the use of LLs in its ducts117. BT queried how 

these restrictions would be addressed by ComReg if regulatory obligations were 

lifted from Eircom in the MI WHQA Market. 

                                            
 
 
117 In January 2017, Eircom amended its Access Reference Offer (‘ARO’) and removed the restrictions on 
access to Eircom’s ducts and poles. In particular, Eircom removed ‘fixed broadband services only’ restriction 
which specified that Access Seekers can use Eircom’s ducts and poles for the purposes of offering fixed 
broadband services only.  

http://www.openeir.ie/Reference_Offers/
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3.42 Verizon noted that ComReg’s analysis highlighted network roll-outs in urban areas 

and business parks as well as product differences in retail LL services purchased 

inside of Business Parks. In its view this evidence pointed to clear differences 

between competitive conditions in major urban centres and competitive conditions 

in other geographic areas. Verizon stated that its view was supported by other SPs 

referring to SPs views presented in the 2016 Consultation118.  

3.43 Verizon also questioned ComReg’s referral to Eircom’s national ubiquitous copper 

network as the primary reason for ComReg’s preliminary view that retail TI LL 

markets are national in scope.  

3.44 Finally, Verizon expressed its concern with regard to SPs’ ability to access Eircom’s 

wholesale MI LLs in absence of regulation in the MI WHQA Market. 

Difficulties in expressing views due to the redaction of text 

3.45 ALTO, BT, Enet and Vodafone commented on ComReg’s practice of redacting 

commercially sensitive/confidential information in the Consultation. While 

appreciating the need to do so, these Respondents noted that such redactions 

made it difficult for Respondents to comment on such text and, therefore, impacted 

their ability to respond in detail to the issues raised. 

Other issues 

3.46 BT, in addition to providing comments on ComReg’s approach to the assessment 

of retail market, also provided comments on particular aspects of ComReg’s 

analysis such as: 

 an excessive reliance had been placed on technical characteristics when 

assessing substitutability of various products; 

 the identification of technologically specific product (Ethernet product) as a 

retail LL focal product;  

 the importance of bespoke pricing and tendering in the retail LL market(s); 

and  

 the switching costs when migrating from TI to MI based LLs had been 

overestimated. 

                                            
 
 
118 See paragraph 4.236 of the 2016 Consultation. 
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 ComReg’s Assessment of Respondents’ Views 

3.47 In paragraphs 3.10 to 3.46 above, ComReg has summarised the key issues raised 

by Respondents in relation to ComReg’s preliminary assessment of recent 

trends/developments in the retail LL markets, along with views expressed on 

ComReg’s its preliminary assessment of the likely scope of the retail market for the 

provision of LLs.  

3.48 Below ComReg considers Respondents’ views on: 

 the Retail Trends and Developments (discussed in paragraphs 3.49 to 3.98 

below); and 

 the Retail Market Assessment (discussed in paragraphs 3.99 to 3.176 below) 

3.3.1 Assessment of Respondents’ views on Key Retail 

Trends and Developments 

3.49 Below, ComReg assesses Respondents’ views under each of the key themes 

identified in paragraph 3.13 above, in particular: 

 The availability of fibre infrastructure has been overestimated (see 

paragraphs 3.53 to 3.62 below); 

 A failure to recognise the importance of multi-site retail LL customers (see 

paragraphs 3.63 to 3.77 below);  

 Other key developments affecting the provision of retail LL have not been 

adequately taken into account (see paragraphs 3.78 to 3.96 below); and 

 The quality of information obtained via SIRs (see paragraphs 3.97 and 3.98 

below). 

3.50 Prior to doing so, having refreshed a variety of information sources, ComReg notes 

that it has updated its analysis of the trends and main developments originally 

presented in section 3 of the Consultation, with this analysis set out in Appendix: 6 

of this Further Consultation (‘Updated Trends’). This Updated Trends analysis also 

informs ComReg’s preliminary positions as set out throughout this Further 

Consultation. 
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3.51 In general, the Updated Trends analysis shows no major changes to those 

trends/developments identified in the 2016 Consultation, such that they would, 

save for the exclusion of wireless P2P LLs (discussed in paragraphs 3.118 to 3.155 

below) lead ComReg to materially alter its preliminary views set out in the 2016 

Consultation and now set out in this Further Consultation.119 As noted in the 

Updated Retail Trends Analysis, ComReg highlights the following developments 

since the publication of the 2016 Consultation: 

 Migration from TI to MI based LL services (or cessation of TI LL services) has 

continued during 2016, but at an accelerated rate. In the 12 months to 

December 2016, the rate of annual decline in the uptake of retail TI LLs was 

20.1% compared to 6% in the same period one year ago. In nominal terms, 

the overall number of retail TI LLs decreased by 1,083 lines in the 12 months 

to December 2016 compared to 345 lines in the same period one year ago. 

The demand for retail wired MI LLs, however, has continued to grow with 

9,521 wired MI LLs in-situ at the end of 2016 compared to 8,138 wired MI LLs 

at the end of 2015 (annual growth rate of 16%).; 

 Eircom’s market share in terms of all fixed network retail LLs (TI and MI) has 

continued to decline with Eircom having [ ]120 of all wired retail LLs at 

the end of 2016 compared to [ ]121 at the end of 2015 (a decline of [     

 ]); and 

 The rate of growth in the uptake of wireless LLs has plateaued as the demand 

for wireless LLs has marginally decreased with 2,651 wireless LLs 

(accounting for 16.1% of all retail LL) in-situ at the end of 2016 compared to 

2,775 wireless LLs (accounting for 17% of all retail LLs) sold at the end of 

2015. The growth in the overall number of P2P radio links licences issued by 

ComReg to all entities operating wireless links122 has also flattened. There 

were 12,287 live P2P radio links licences as of Q3 2017 compared to 12,227 

in Q2 2015 (an increase of 0.5%). 

                                            
 
 
119 However, ComReg has considered its thinking in relation to the substitutability of P2P wireless links and 
HQA provided over wired connections. However, this change is not based on the retail market trends 
update, but rather on the further information given by multi-site retail purchasers of LLs and suppliers of 
retail LLs. 

120 Less than 40%. 

121 Less than 40%. 

122 The number of P2P radio licences is not correlated with the number of wireless based retail LL. This is 
because each licence represents one hop (or link) in a connection. Furthermore, P2P radio licences can be 
used for other services such as mobile backhaul, wholesale LLs and resilience purposes and used by other 
entities (other than LL SPs) such as Local Authorities, Emergency Services, etc. 
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3.52 ComReg considers below the issues raised by Respondents, having regard to the 

Updated Retail Trends Analysis. 

The availability of fibre infrastructure has been overestimated 

3.53 ComReg has considered Respondents’ views as summarised in paragraphs 3.14 

to 3.17 above. 

3.54 ComReg does not agree that the availability of fibre infrastructure to support wired 

MI WHQA was overestimated in the 2016 Consultation. In the 2016 Consultation 

ComReg undertook a detailed analysis of the availability of infrastructure, noting 

that several SPs have quasi-national fibre network infrastructure by utilising duct 

and/or dark fibre to connect customer sites using Enet’s MANs as well as listing the 

main network deployments that have taken place since the 2008 Decision123. 

3.55 In order to further examine the geographic presence of alternative fibre networks, 

ComReg employed TERA/Geocible to overlay maps of SPs’ networks (details of 

which were submitted by SPs in response to the 2017 Statutory Information 

Requests) onto a map of Ireland divided into Local Government Areas (‘LGAs)124 

and, separately, Census 2011 Small Areas (‘SAs’)125 as defined by CSO. TERA 

/Geocible then estimated the percentage of SAs and LGAs that were crossed by 

each SP’s network. It should be noted that a significant number of SAs contain no 

business or non-residential premises and thus, this exercise should not be 

interpreted as a network reach analysis, but rather as measurement of alternative 

networks’ geographic spread.  

3.56 Table 1 below indicates SPs’ network presence in terms of SAs and LGAs’. It 

highlights that SPs such as Enet, BT and Virgin Media have network presence in 

more than 75% of LGAs and 15% of SAs that are geographically dispersed 

throughout Ireland. While network reach of these SPs in terms of non-residential 

premises is not uniform within SAs, ComReg remains of the view that BT, Enet and 

Virgin Media have networks present in every province in Ireland. However, this 

does not mean that SPs have replicated the ubiquity of Eircom’s network which, as 

explained in more detail in Section 5 below, gives Eircom a significant advantage 

over its competitors in terms of economies of scale.  

                                            
 
 
123 See paragraphs 3.51 to 3.67 of the 2016 Consultation. 

124 As set out in Local Government Act 2001 (No. 37 of 2001). 

125 See http://www.cso.ie/en/census/census2011boundaryfiles/ for definition of Small Areas. 

http://www.cso.ie/en/census/census2011boundaryfiles/
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3.58 ComReg disagrees with Vodafone’s view summarised in paragraph 3.15 above 

that the lack of published network maps has led to underestimation of SPs’ reliance 

on Eircom’s network. In the 2016 Consultation, ComReg set out what network 

maps were used as evidence in forming ComReg preliminary views126, but 

redacted these maps for confidentiality reasons. Instead, ComReg considered that 

the list of Business Parks set out in the Appendix 5 of the 2016 Consultation has 

presented geographic areas where there are several fibre infrastructures capable 

of offering wholesale and/or retail LLs. 

                                            
 
 
126 See Appendix 11 of the 2016 Consultation. 
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3.59 Furthermore, ComReg notes that maps of alternative networks in themselves 

would not necessarily indicate the extent of Access Seekers’ reliance on Eircom’s 

network, as alternative networks have not been deployed in less densely populated 

areas (or areas of less building density) where there is more limited or no demand 

for LLs relative to other areas. Instead, in the 2016 Consultation ComReg 

measured Access Seekers’ reliance on Eircom’s network in terms of their 

purchases of Eircom’s WHQA services when providing retail and/or wholesale LL 

services. In this regard, it was noted that only [ ]127 of all retail MI LL 

services (including wireless leased lines) provided by Eircom’s competitors 

depended on wholesale inputs from Eircom at the end of 2015. In the wholesale 

market, the corresponding figure is [ ]128. When wireless leased lines are 

removed these are adjusted to [ ]129 and [ ]130 respectively. The 

latest information for wired leased lines indicates that by the end of 2016 Access 

Seekers’ reliance on Eircom has slightly decreased with [ ]131 of retail MI 

LL services provided by Eircom’s competitors depending on wholesale inputs from 

Eircom. In the wholesale market the corresponding figure has increased to  

[ ]132. In ComReg’s preliminary view, this evidence suggested that in areas 

of high LL demand Access Seekers’ can provide retail and/or wholesale MI LLs by 

either self-supply or purchase of MI WHQA products from suppliers other than 

Eircom, although we recognise that this may not always be possible in every 

circumstance. However, as discussed further below, ComReg has updated its 

preliminary view on Access Seekers’ dependency on Eircom’s WHQA products in 

light of additional evidence that suggests Access Seekers are particularly reliant on 

Eircom’s WHQA products, when competing for multi-site customers bids given that 

for some sites Eircom is the only viable supplier. 

                                            
 
 
127 Less than 20%. 

128 Less than 10%. 

129 Less than 20%. 

130 Less than 10%. 

131 Less than 20%. 

132 Less than 10%. 
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3.60 ComReg agrees with HEAnet’s observation that Eircom and Enet have the largest 

fibre networks in terms of geographic coverage, but notes that other SPs are 

utilising duct and/or dark fibre to extend their own networks and connect customer 

sites using Enet’s MANs. This is supported by evidence presented in Table 1 above 

where coverage of BT’s, Virgin Media’s, Vodafone’s and other SPs’ networks is 

presented. Thus, ComReg does not agree that outside of large city centres and 

business parks there is only Eircom’s and Enet’s fibre infrastructure available. 

3.61 In relation to Enet’s view that Eircom is the sole option for WHQA products not only 

in remote locations, but also in parts of Dublin and other urban areas, ComReg 

notes that in the 2016 Consultation it set out its preliminary view. This was that in 

areas where alternative wired network infrastructure was not present, SPs of 

wireless LLs were proving a competitive constraint on Eircom (and other SPs) as 

wired and wireless LLs were considered to be within the same retail LL product 

market. However, as discussed in more detail below, ComReg’s preliminary view 

on the level of substitutability between wired and wireless LLs has been updated 

since the 2016 Consultation and these products are no longer considered by 

ComReg to be within the same retail LL product market. 

3.62 Having regard to the analysis in the 2016 Consultation and the above consideration 

of Respondents’ views, ComReg’s preliminary position is that the reach and 

availability of alternative fibre networks was not overestimated in the 2016 

Consultation. However, as discussed in more detail below133, ComReg has 

updated its preliminary view on Access Seekers’ reliance on Eircom’s WHQA 

products, particularly when competing for multi-site retail LL customers’ contracts. 

Failure to recognise the importance of multi-site retail LL 
customers 

3.63 ComReg notes the views expressed by Respondents’ as summarised in 

paragraphs 3.18 to 3.21 above concerning the importance of multi-site retail LL 

customers and SPs’ reliance on Eircom’s WHQA inputs for providing retail LLs to 

such customers. 

3.64 In order to assess Respondents’ views on this issue, ComReg has analysed the 

profile of retail LL customers using information obtained via SIRs. Figure 4 sets out 

ComReg’s approach and assumptions made when compiling a list of retail 

customers purchasing LLs in Q2 2016. This detailed analysis was completed on 

Q2 2016 data in advance of obtaining data for 2016 calendar year.  

                                            
 
 
133 See paragraphs 3.67 to 3.77 of this Further Consultation. 
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Figure 4: Methodology and assumptions applied in ComReg’s analysis of retail LL 

purchasers 

 

(a) All Q2 2016 retail on-net and off-net circuit lists from each SP were merged 

into a single list combining information on customer names, types of LL 

products purchased, etc. 

(b) A list of 3,128 individual customers purchasing LL services was generated 

by inspecting customer names provided by SPs. 

(c) ComReg then applied the following labels to each customer by examining 

their profile and LL purchases: 

1. Whether a customer is from a Private or Public Sector organisation; 

2. Whether a customer is a single-site or multi-site customer (a multi-site 

customer is assumed to be a customer with at least three different 

premises addresses); 

3. Whether a customer has one or several suppliers of LLs; 

4. Whether a customer purchased fixed, wireless or both types of LLs; 

5. The number of purchased wireless LLs as a percentage proportion of 

all purchased LLs (logical circuits were excluded in this analysis as 

these circuits would dilute the percentage share of wireless LLs given 

that logical circuits are mostly provided over wired LLs and recorded 

mainly by BT and Eircom);  

6. Whether LLs purchased by customers are based on Eircom’s network 

inputs either at the retail (retail LL(s) are purchased directly from 

Eircom) or wholesale level (retail LL(s) purchased from SP that use 

Eircom’s WHQA inputs to provide these LL(s));  

7. The number of purchased LLs that are dependent on Eircom’s network 

inputs as a percentage proportion of all purchased LLs (logical circuits 

are excluded); and 

8. Whether all of purchased LLs that are dependent on Eircom’s network 

are TI LLs or MI LLs. 

(d) A range of cross-tabulations was made to identify LL customers’ 

purchasing decisions and Access Seekers’ dependency on Eircom’s 

network when providing retail LL services to end-users. 
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3.69 Furthermore, ComReg considers that in order to compete for large Multi-site retail 

LL customers currently served using Eircom’s WHQA services, including [  

    ], Eircom’s competitors, in all likelihood, would 

require access to Eircom’s WHQA inputs when preparing their bids, given the 

geographic spread of these customers’ premises and the lack of available 

alternatives for some of such sites. 

3.70 Thus, in ComReg’s preliminary view, the evidence above suggests that Multi-site 

retail LL customers have a relatively high dependency on Eircom’s WHQA 

products, particularly when multi-site customers’ premises are located outside of 

Business Parks and in towns where Enet’s MANs are not present. For example, 

some of the largest multi-site customers of LLs are banks and large retail grocery 

multiples. These customers have a widely dispersed network of sites that are 

typically located outside of Business Parks144.  

3.71 In addition, as discussed in more detail in paragraphs 3.117 to 3.153 below, the 

majority of multi-site retail LL customers tend to have a strong preference for wired 

LLs and would not consider wireless LLs as an option for their primary data 

connectivity services. This evidence also suggests that if Access Seekers wanted 

to provide retail LLs to such customers they would have to rely on Eircom’s WHQA 

products in areas where no alternative wired infrastructure exists. 

3.72 SPs’ dependency on Eircom’s WHQA products when providing services to multi-

site retail LL customers is also evident from ComReg’s Interviews with end-users 

of LLs. As noted in Appendix: 4, 6 out of 8 interviewees  who were aware when 

their SP was relying on third party inputs to provide retail LLs to their premises, 

stated that their SP is relying on Eircom’s WHQA products to connect at least some 

of their customer premises145.  

                                            
 
 
144 See Appendix 5 of the 2016 Consultation for the list of Business Parks connected to three or more 
competing SP wired infrastructures (and that are able to provide MI WHQA services to Access Seekers. As 
noted in the 2016 Consultation, these Business Parks were chosen as they meet the criterion set out in 
paragraph 2.22 of the 2012 Price Control Decision, whereby Eircom can seek relief from the margins 
squeeze obligation laid out therein. 

145 One interviewee was not aware whether its SP is relying on third party networks to deliver retail LLs to 
its premises. The remaining 8 interviewees had [ ] as their retail LL SP. 
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3.73 It is also important to note that the majority of multi-site retail LL customers have a 

preference for and in practice contract with a single supplier for primary data 

connectivity services146. As noted in Appendix: 4, 12 out of 17 interviewees have a 

single SP for primary data connectivity services to all of their sites (including 

international sites)147. 9 of these 12 interviewees having a single supplier of primary 

data connectivity services noted that they chose to purchase services from a single 

supplier, because it is easier to manage one rather than several suppliers (for 

example when dealing with service faults)148. One interviewee was of the view that 

having several SPs of LLs would diminish their bargaining position vis-à-vis SPs 

when seeking contract renewal. 

3.74 As highlighted in Appendix: 4, the majority of interviewed multi-site retail LL 

customers purchase secondary connections for back-up/resilience purposes and, 

to this end, they tend to have different suppliers for primary/secondary data 

connections149 (as it gives them greater security having a separate supplier). 

Nevertheless, available information indicates that some large multi-site retail LL 

customers such as banks and retail groceries have one retail supplier providing 

over 90% of all of their purchased LLs and, thus, it can be assumed that these 

customers have one supplier providing primary data connectivity services to all of 

their premises.  

                                            
 
 
146 Throughout this Further Consultation primary data connectivity service is considered to be a retail LL 
service used for the majority of time as opposed to secondary data connectivity service which is used as a 
backup service at times when there are faults with primary LL. 

147 The remaining 5 interviewees noted that they have 2 or more SPs providing primary data connectivity 
services. In addition, 2 of these 5 interviewees noted that they separate their customer premises into 
individual lots as no single SPs could deliver retail LLs to all of their premises. 

148 See Table 5 in Appendix: 4 of this Further Consultation. 

149 SPs typically would seek to purchase secondary connections from SPs that use alternative infrastructure 
(infrastructure that is not used to provide primary data connectivity service) in order to avoid service outages 
when faults with primary data connectivity services occur.  
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3.75 Multi-site customers’ preference to purchase primary data connectivity services to 

all of their premises from a single SP is, in ComReg’s view, an important factor, 

which impacts the dynamics of the retail LL markets (and upstream WHQA markets 

as a consequence). In the absence of any regulation in the MI WHQA Market, the 

ubiquity of Eircom’s network is likely to give it an advantage over its competitors 

whose networks are more localised. In particular, Access Seekers’ abilities to 

compete with Eircom for multi-site retail LL customers’ contracts is likely to be 

hindered, as they would not likely be in a position to provide data connectivity to 

some customers’ sites thereby limiting their ability to fulfil these contracts overall. 

This is further exacerbated by the multi-site retail LL customers’ preference for 

having a single supplier.  

3.76 Thus, the additional evidence noted in paragraphs 3.64 to 3.65 above and 

examined by ComReg supports Respondents’ views that SPs’ dependency on 

Eircom’s WHQA products is an important factor, particularly when competing for 

multi-site retail LL customers’ contracts. The implications of this evidence are 

discussed and considered in more detail in Section 4.4.1 of this Further 

Consultation. 

3.77 Having regard to the analysis in the 2016 Consultation and the above consideration 

of Respondents’ views, ComReg’s preliminary position is that multi-site retail LL 

customers play an important role in the retail LL market. ComReg is also of 

preliminary view that Access Seekers’ are, to a certain degree, reliant on Eircom’s 

WHQA services when providing LLs to multi-site retail LL customers. This is 

particularly the case in instances where premises of these customers are located 

outside of Business/Commercial Parks or town centres and especially in towns 

without an Enet publicly owned, open access MAN.  

Other key developments affecting the provision of retail LLs have 
not been adequately taken into account 

3.78 ComReg notes comments expressed by Eircom and BT in paragraphs 3.22 to 3.24 

above regarding the role of broadband access technologies since the last market 

review.  
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3.79 In the 2016 Consultation, ComReg acknowledged the deployment of fibre networks 

by Eircom, Virgin Media and SIRO150 and took this into consideration when 

assessing the substitutability between retail LL and broadband services151. As 

discussed in more detail in paragraphs 3.100 and 3.109 below, ComReg remains 

of the view that business broadband services are unlikely to be a sufficiently 

effective substitute for retail LLs such that it would fall within the same product 

market. ComReg disagrees with Eircom’s assertion that Sky is a significant 

provider of broadband services in the retail SME market as Sky’s broadband 

packages are oriented towards residential customers152 and Sky does not offer LL 

services. 

3.80 In relation to issues raised by Eircom and BT concerning provision of dark fibre 

services (noted in paragraphs 3.22 to 3.24 above), ComReg noted in the 2016 

Consultation153 that there are several providers supplying dark fibre at both the 

retail and wholesale level in Ireland. However, SPs typically purchase dark fibre as 

an input to provide active LL services rather than sell it directly to retail end-users. 

Hence, as discussed in more detail in paragraphs 3.110 and 3.116 below, ComReg 

remains of the view that dark fibre is unlikely to be a sufficiently effective substitute 

for retail LLs such that it would fall within the same product market.  

3.81 It should also be noted that having regard to MGA approach154, sales of WHQA 

products using third parties’ dark fibre inputs were included in ComReg’s market 

share analysis and treated in the same manner as WHQA products sold using own 

passive access network infrastructure155. Therefore, in ComReg’s view, the 

availability of dark fibre services was adequately and appropriately considered in 

the 2016 Consultation.  

                                            
 
 
150 See paragraphs 3.52 to 3.55 of the 2016 Consultation.  

151 See paragraphs 4.9 to 4.57 of the 2016 Consultation. 

152 See http://www.sky.com/ireland/broadband-talk/ accessed on 27 April 2017. 

153 See paragraph 4.91 of the 2016 Consultation. 

154 See paragraph 1.33 above. 

155 ComReg also applies this approach in this Further Consultation. See paragraph 4.91 of this Further 
Consultation. 

http://www.sky.com/ireland/broadband-talk/
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3.82 ComReg disagrees with Eircom’s comments referred to in paragraph 3.22 above 

that market consolidation was not duly considered by ComReg in the 2016 

Consultation. In the 2016 Consultation, ComReg highlighted recent consolidations 

that involved providers of LL services156 and took this factor into account when 

assessing the strength of Eircom’s competitors (including (but not limited to) market 

share analysis)157 and Countervailing Buying Power (‘‘CBP’’)158.  

3.83 In relation to Eircom’s comment referred to in paragraph 3.22 above that ComReg 

failed to adequately account for the significance of the multi-national companies 

that seek global data connectivity services, However, as noted in paragraph A 5.22 

of Appendix: 4, ComReg’s interviews with multi-site retail LL customers indicated 

that interviewees requiring data connectivity to international sites (in addition to 

national sites) stated that generally, SPs with substantial global data connectivity 

experience are likely to be considered for the contract. These interviews also 

highlighted the importance of access to Eircom’s WHQA products as SPs providing 

international data connectivity services such as, for example, BT, Verizon, Colt and 

AT&T who are, to a certain extent, reliant on Eircom to connect their customers’ 

premises in Ireland.  

3.84 Therefore, while multi-national customers’ preferences for global data connectivity 

providers might have some impact on the ability of SPs without international 

network to compete for such customers159, ComReg does not consider that it is 

likely to have a sufficient effect on competition in retail LL market in Ireland to 

warrant a change in ComReg’s preliminary views. 

                                            
 
 
156 See paragraphs 3.3 to 3.26 of the 2016 Consultation.  

157 See paragraph 6.110 to 6.130 of the 2016 Consultation. 

158 See paragraphs 6.135 to 6.141 of the 2016 Consultation. 

159 It should be noted that some multi-national customers break out data connectivity requirements for 
national and international sites into separate contracts as evident from the list of customers purchasing retail 
LL services from Eircom.  
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3.85 ComReg disagrees with Eircom’s comments referred to in paragraph 3.23 above 

that ComReg has overestimated the importance of TI LL services in the retail LL 

market. The continuous decline in demand for TI LLs was acknowledged in the 

2016 Consultation160. However, it was noted that at the end of 2015 TI LLs still 

accounted for 33.8% of all retail LL circuits which, in ComReg’s view, constituted a 

significant part of the retail LL market. The Updated Retail Trends Analysis 

highlights161 that at the end of 2016 TI LLs accounted for 25% of all retail LLs and 

thus, they still account for a significant proportion of all LLs purchased by end-

users.  

3.86 The 2014 Market Research also indicated162 that Digital (i.e. TDM) and Analogue 

LL were purchased by a significant number of respondents and in particular by 

corporate companies (≥250 employees). For example, 48% of such respondents 

indicated that they purchase Digital LLs and 27% noted that they purchase 

Analogue LLs. ComReg does not agree that the inclusion of micro companies’ (1-

10 employees) significantly impacted the presented averages across all 

respondents, as only 9% of surveyed micro companies’ purchased any type of LL. 

3.87 Furthermore, as noted in the 2016 Consultation163, rather than being definitive, 

outputs of the 2014 Market Research were considered alongside empirical 

data/evidence, where available, in particular, alongside information gathered in 

response to SIRs and data presented in the QKDRs.  

3.88 ComReg has also examined purchases made by retail LL customers using the 

generated list of 3,128 retail LL customers at the end of Q2 2016164. This analysis 

indicated that approximately 24% of all retail LL customers have still purchased at 

least one retail TI LL at the end of June 2016. Amongst these customers, 13%165 

purchased 5 or more TI LLs. The observed profile of LL purchasers indicates that 

TI LLs are used by a diverse range of customers and are not associated with any 

particular type of companies. Therefore, ComReg remains of the view that TI LLs 

continue to play an important role in the provision of data connectivity services, 

although we acknowledge that importance of TI LLs will continue to decline over 

time. 

                                            
 
 
160 See paragraphs 3.27 to 3.34 of the 2016 Consultation. 

161 See Figure 16 in the Updated Retail Trends Analysis. 

162 The 2014 Market Research, Slide 17. 

163 See paragraph 1.49 of the 2016 Consultation. 

164 See paragraphs 3.63 to 3.66 of this Further Consultation. 

165 3% in terms of total number of retail LL customers. 
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3.89 As noted in paragraph 3.24 above, BT expressed concern regarding  a possible 

disconnect between the definitions of a leased line offered in the  Oxera Report 

and by ComReg, in particular the reference to ‘‘dedicated transmission capacity 

between fixed locations’’166 within ComReg’s general definition of a LL. It goes on 

to make what ComReg considers unclear observations regarding buffering and 

queueing on packet networks and the meaning of “uncontended”, “overbooking”  

and “dedicated capacity” on networks. BT further notes that various network 

operators have different network structures that “…the principal role of leased lines 

is to enable a company to have a private network with firewall which is separate 

and secure form any public network…’167. BT, however, does not appear to reach 

any conclusive points on these issues to the extent that it has any impact on 

ComReg’s analysis.  

3.90 ComReg notes BT’s comment, referred to in paragraph 3.24 above in relation to 

standalone LL customers’ ability to replicate the functionality of other services 

typically sold with LLs from their own resources. While this particular issue was not 

examined in the 2014 Market Research (as ComReg considered that this was not 

of sufficient relevance to the assessment of retail LL market) ComReg’s interviews 

with multi-site retail LL customers indicated that most of interviewees (82%) prefer 

to purchase data connectivity and voice services separately, rather than replicate 

voice services using their own resources. However, ComReg acknowledges that 

more sophisticated end-users of LLs may be in a position to replicate certain retail 

services such as Software as a Service (‘SaaS’) using their own resources, rather 

than purchase them from LL SPs. However, such customers would still require to 

purchase a retail LL (or dark fibre service) from SPs. 

3.91 Regarding BT’s comments summarised in paragraph 3.24 above on the importance 

of Enet, these are discussed in more detail in Section 5.5.2 of this Further 

Consultation168. For the reasons set out therein, ComReg disagrees with BT’s 

assertion that ComReg has underestimated Enet’s role in the provision of WHQA 

services. In fact, ComReg assesses the relative importance of Enet, both as SP of 

private network infrastructure and as the management services entity (MSE) of the 

publicly owned MANs in great detail in Section 4.169 

                                            
 
 
166 See page 1 of Oxera Report in the 2016 Consultation. 

167 BT Submission, pages 6 and 7. 

168 See paragraphs 5.62 to 5.65 of this Further Consultation. 

169 See paragraphs 4.178 to 4.179 of this Further Consultation. 
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3.92 Having regard to the analysis in the 2016 Consultation and the above consideration 

of Respondents’ views, ComReg’s preliminary position is that key developments 

affecting the provision of retail LLs were adequately considered in the 2016 

Consultation. These developments are also taken into consideration throughout 

this Further Consultation. 

Quality of information obtained via SIRs 

3.93 ComReg notes BT’s and Verizon’s comments in relation to quality of information 

obtained from SPs via SIRs as summarised in paragraph 3.25 to 3.26 above. BT 

noted the differences between the 2008 and 2016 SIRs and the difficulty in SPs 

coping with these changes. The data collection for the 2008 decision included data 

collected from 2006, over 10 years ago.  The deployment of networks and products 

have changed significantly since this time. For example, there were very few MI 

LLs in existence at the time of the 2008 Decision, whereas now they constitute the 

majority of LLs. It is therefore not credible that the 2006-2008 data collection 

process would be fit for purpose or relevant to the current analysis, other than 

facilitating some general comparative observations. It should also be noted that the 

data collection process for the current analysis commenced in December 2014 

when a draft SIR was issued to industry for comment and ComReg has considered 

all the comments submitted by SPs. We nonetheless appreciate the complexity for 

SPs in providing ComReg with LL information and we have been working with SPs 

to give greater predictability and stability in the nature and frequency of information 

being sought. We will continue these efforts and we intend to continue to actively 

monitor the retail and wholesale LL markets post this market analysis. 

3.94 In the 2016 Consultation, ComReg considered it important to highlight the 

difficulties that it encountered in gathering complete and accurate information from 

SPs via SIRs as it has had an effect on ComReg’s ability to conclude the market 

analysis of the WHQA Market in an effective and timely manner.  
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3.95 ComReg acknowledges the fact that information requested via SIRs was 

substantially different from information used in the 2008 Decision. ComReg notes 

that major trends and developments highlighted in the 2016 Consultation such as 

migration to MI LLs and the now substantially higher availability of fibre and wireless 

infrastructure meant that ComReg required different and more granular information. 

This included, but was not limited to, accurate addresses for connected end user 

premises in order to assess the extent of competition in the Relevant WHQA 

Markets on geographical bases. ComReg has acknowledged the fact that it might 

be difficult for SPs to source historic information and thus, SIRs only sought detailed 

information for each yearly period 2013-2015 and purely summary information for 

2009-2012 as opposed to full detailed information for the entire period 2009-

2015170.  

3.96 ComReg does not agree that SPs were not given sufficient notice for storing 

information in a format requested via SIRs. Draft questionnaires and accompanying 

explanatory documentation was sent to SPs well in advance of issuance of SIRs 

and gave SPs an opportunity to familiarise themselves with the type of data that 

ComReg sought to gather and to provide their own views. SIRs also gave SPs an 

adequate period of time to provide the requested information. We do, however, 

appreciate that retrospective mining of data systems for information can be 

complex and burdensome.  

                                            
 
 
170 Time span from the 2008 Decision. 
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3.97 With respect to the quality of information relied upon in the 2016 Consultation, 

ComReg outlined the steps that it took to ensure that data obtained via SIRs was 

sufficiently robust171. ComReg specifically engaged the consultancy TERA to 

review its data collection and treatment processes with TERA’s report published 

alongside the 2016 Consultation172. It should also be noted that information relied 

upon in the 2016 Consultation was obtained via three SIRs173. These SIRs 

gathered relatively similar information and SPs became more accustomed to the 

type of information sought by ComReg. As a result, the number of difficulties 

associated with gathering complete and accurate information for years 2015 and 

2016 were significantly reduced. Overall, ComReg expended considerable effort in 

working with SPs (including BT and Verizon amongst others) in order to obtain 

accurate and reliable information174. Thus, ComReg is confident that it has used all 

reasonable endeavours to ensure that the information gathered and used in its 

analysis is sufficiently robust. 

3.98 ComReg also notes that additional information gathered to inform this Further 

Consultation and in particular, information obtained via 2017 SIRs was provided in 

a timely manner and ComReg is confident about the accuracy and robust nature of 

this information.      

Assessment of Respondents’ views on the Retail Market 
Assessment 

3.99 Below, ComReg assesses Respondents’ views under each of the key themes 

identified in paragraph 3.30 above, in particular: 

 Whether the proposed retail product markets should include business 

broadband services (discussed in paragraphs 3.100 to 3.109 below); 

 The treatment of dark fibre services (discussed in paragraphs 3.110 to 3.117 

below); 

 Whether wireless LLs should be included in the proposed retail product 

markets (discussed in paragraphs 3.118 to 3.155 below); 

                                            
 
 
171 See paragraph 1.45 of the 2016 Consultation.  

172 See Appendix 6 of the Consultation (‘TERA Report’). 

173 See paragraph 1.44 of the 2016 Consultation. 

174 As noted in paragraph 1.45 of the 2016 Consultation, ComReg also took non-compliance action against 
Vodafone for failing to provide the requested information. See ‘’ComReg v Vodafone: District Court Hearing 
on Failure to Provide Information to ComReg, ComReg Document 15/101’’, dated 08 September 2015. 

http://www.comreg.ie/_fileupload/publications/ComReg15101.pdf
http://www.comreg.ie/_fileupload/publications/ComReg15101.pdf
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 Whether subnational geographic retail markets exist (discussed in 

paragraphs 3.156 to 3.167 below); 

 Difficulties in expressing views due to the redaction of text (discussed in 

paragraphs 3.168 to 3.171 below); and 

 Other issues (discussed in paragraphs 3.173 to 3.176 below). 

Whether the proposed retail product markets should include 
business broadband services 

3.100 As noted in paragraph 3.31 above, Verizon and Eircom suggested that the scope 

of retail product market should be broadened and include business broadband 

services. 

3.101 ComReg disagrees with Verizon’s and Eircom’s views. In the 2016 Consultation 

ComReg acknowledged the increased bandwidth supported by Next Generation 

Access (‘NGA’) business broadband and the substantial price differences between 

retail LLs and business broadband services175. Apart from this, ComReg also noted 

that there remains substantial differences in those product characteristics that 

appears to be important to purchasers of LLs including such as symmetrical 

up/download speed, resilience and low latency/jitter and, importantly, differences 

in Service Level Agreements (‘SLA’s). 

3.102 With respect to Eircom’s assertion that many SMEs will find that the parameters of 

service offered by broadband services are likely to be sufficient to meet their 

business requirements, ComReg notes that, as highlighted in paragraph 3.66 

above, the majority of retail LLs are purchased by large multi-site organisations 

having complex business data connectivity requirements. This fact is also 

supported by the 2014 Market Research which indicated that the tendency to 

purchase LLs increases with the size of the business176. Thus, while the majority 

of SMEs might be purchasing broadband services only, ComReg assesses 

substitution between broadband services and retail LLs from retail LL purchasers’ 

perspective. 

                                            
 
 
175 See paragraphs 4.55 and 4.56 of the 2016 Consultation. 

176 See paragraph 4.37 of the 2016 Consultation. 
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3.103 In this regard, ComReg’s interviews with multi-site retail LL customers indicate that 

broadband services, where they are used, are typically utilised by some customers 

as a back-up service for resilience purposes (as are 3G and 4G mobile data 

services). In instances where customer sites are using broadband as a primary 

service, these sites tend to be smaller less critical sites with lower data connectivity 

requirements and those located in more remote areas where LL services are not 

readily available or are considered to be too costly. Thus, ComReg considers that 

business broadband services, where they are used, are more likely to be used for 

complimentary purposes alongside LL services rather than act as an effective 

substitute for retail LLs. This evidence, in ComReg’s view suggests that asymmetric 

broadband services are unlikely to be a substitute for retail MI LLs.  

3.104 ComReg’s view is also supported by the observed take up of business broadband 

and retail LL services. In this respect Figure 5 below indicates an increased growth 

in higher bandwidth business broadband services as facilitated by an increasing 

coverage of NGA networks, with NGA broadband accounting for 27% of all 

business broadband subscriptions as of Q2 2017. Importantly, growth in the take 

up by business of NGA broadband appears to have had limited impact on the take-

up of LL services, as the number of purchased retail MI LLs has continues to 

grow177 with 9,486 fixed MI LLs sold at the end of Q4 2016 compared to 8,139 in 

2015. While ComReg notes the accelerated decline for retail TI LLs178, ComReg is 

of preliminary view that end-users are replacing legacy TI LL services with MI LLs 

rather than broadband services. 

 

 

 

 

 

 

                                            
 
 
177 See Figure 16 in the Updated Retail Trends Analysis. 

178 See paragraph 3.51 above. 
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Figure 5: Business broadband subscriptions 

 

3.105 As noted in the 2016 Consultation179, switching barriers such as changes to 

customer premises equipment and the potential for service disruption when 

migrating from retail LLs to business broadband services may affect the rate of any 

switching between these services. While some end-users might decide to switch 

from retail LLs to broadband services, ComReg does not consider that such 

switching would be sufficient and merit the inclusion of retail LLs and broadband 

within the same product market definition. In this regard, ComReg notes that 

Eircom did not provide evidence suggesting that a substantial number of LL 

customers are switching to broadband services. 

 

                                            
 
 
179 See paragraphs 4.43 and 4.44 of the 2016 Consultation. 
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3.106 ComReg notes Verizon’s view summarised in paragraph 3.31 above that some 

multi-site retail LL customers are increasingly considering business broadband 

services for various business purposes. While Verizon cited some examples where 

end-users were considering the use of broadband services instead of LLs, Verizon 

did not demonstrate that such customers’ considerations have actually translated 

into significant migration from retail LLs to broadband services.  In this regard, in 

paragraph 3.102 above, ComReg noted that the majority of interviewed multi-site 

LL customers purchase both retail LLs and business broadband services. However, 

retail LLs are almost always used as the primary means for the provision of WAN180 

connectivity to most of the end user sites. This is likely to include reasons such as 

retail LLs tending to have superior SLAs relative to broadband services181. In 

contrast, business broadband services, where also purchased in conjunction with 

retail LLs, tend to be used as a lower cost back-up solution for resilience purposes 

and are not generally used for primary or business critical services. 

3.107 ComReg does not agree that factors such as relatively lower prices of broadband 

services (compared to prices of retail LLs) and increasing broadband speeds in 

themselves provide a sufficient incentive for switching from LLs to broadband 

services, due to substantial differences in other product characteristics (set out in 

paragraph 3.101 above) which appear to be of importance to purchasers of LLs. 

3.108 Thus evidence obtained from multi-site LL customers, along with the analysis set 

out in the 2016 Consultation, would suggest that a HM supplier of retail LL services 

is likely to be able to sustain a profitable SSNIP in the range of 5-10% above the 

competitive level, without a sufficient number of customers switching to broadband 

services.  

3.109 Having regard to the analysis in the 2016 Consultation and the above consideration 

of Respondents’ views, ComReg’s preliminary position is that, with the exception 

of EFM products, business broadband services are unlikely to be a sufficiently 

effective substitute to retail LLs such that they would fall within the same product 

market. ComReg does, however, recognise that many SMEs may rely solely on 

business broadband services to satisfy their data connectivity requirements, but 

this is not in itself sufficient to put BBS in the same relevant market. 

                                            
 
 
180 A wide area network (‘WAN’) is a private network that are present over a number of distinct locations. 

181 In this regard, the 2014 Market Research indicated that LL purchasers are more likely to have high quality 
SLAs when compared to broadband purchasers as well as superior SLA content. See paragraphs 4.22 and 
4.33 of the Consultation. 
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The treatment of dark fibre services 

3.110 As summarised in paragraphs 3.33 and 3.35 above, BT and Eircom commented in 

relation to ComReg’s treatment of dark fibre services in the 2016 Consultation.  

3.111 In this regard, ComReg notes that neither respondent explicitly disagreed with 

ComReg’s preliminary view in the 2016 Consultation182 that dark fibre is unlikely to 

be an effective substitute such that it would warrant its inclusion in retail LL product 

market definition. ComReg’s interviews with Multi-site LL customers further 

supports ComReg’s view, with only 3 out of 17 interviewees noting that they 

purchase dark fibre and use it to self-supply data connectivity to sites requiring high 

bandwidth service183. All of these customers are relatively large (in terms of 

employee numbers) and have sophisticated knowledge of active LL service 

management.  It should also be noted that two of these interviewees stated that the 

availability of dark fibre services at the retail level is significantly lower compared 

to availability of retail LLs, thus limiting their ability to switch to dark fibre. 

3.112 Hence, ComReg remains of the opinion that dark fibre would appear to be suitable 

for only very large, sophisticated users such as large multinational cloud service 

providers and Government Networks (‘GN’)184 given that it requires the additional 

inputs (e.g. terminal equipment) and management by end-users. 

3.113 In relation to Eircom’s view that dark fibre is an effective substitute for wholesale 

LLs, as noted in more detail in paragraphs 4.86 to 4.90 below ComReg remains of 

the view that a sufficient number of Access Seekers purchasing WHQA products 

are unlikely to switch to dark fibre in response to a SSNIP in the range of 5-10% 

above the competitive level such that it would render the price increase 

unprofitable. Limited dark fibre availability outside of specific areas within large 

urban centres would also limit Access Seekers’ ability to switch from wholesale LLs 

to dark fibre.  

                                            
 
 
182 See paragraphs 4.90 to 4.97 of the 2016 Consultation. 

183 See Table 20 of Appendix: 4. 

184 GN is a private, managed WAN connecting public service agencies via a data, voice and video capable 
network. GN is designed primarily to facilitate secure and reliable communication between Government 
agencies and to support existing and future Government applications. Further information available at 
http://ictprocurement.gov.ie/government-networks/. 

http://ictprocurement.gov.ie/government-networks/
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3.114 Furthermore, ComReg disagrees with BT’s comments in relation to ComReg’s 

approach to dark fibre treatment. As set out in the 2016 Consultation185, dark fibre 

is likely to be outside the scope of the Relevant WHQA Markets and is therefore, 

considered to be an upstream input that can be used for supplying WHQA products. 

Hence, ComReg’s approach is to treat retail and/or wholesale LLs sold using third 

party’s passive access infrastructure (e.g. dark fibre) in the same way as retail 

and/or wholesale LLs sold using own passive access infrastructure. This approach 

is in line with the MGF principle as non SMP regulated dark fibre sales would not 

be affected by existing regulation in the WHQA Market. ComReg notes that it has 

adopted a similar approach for products such as Local Loop Unbundling (‘LLU’) as 

these are considered to fall within the scope of Wholesale Local Access for mass-

market products provided at a fixed location (‘WLA’)186 and can be used as an 

upstream input for supplying WHQA products.  

3.115 As discussed in paragraphs 4.86 to 4.90 below, ComReg remains of the opinion 

that dark fibre is not likely to be an effective substitute for WHQA products, but 

rather, is used as an upstream input to supply downstream services including 

WHQA products. Hence, ComReg is of the view that its approach to treating LLs 

sold using third parties’ dark fibre remains valid and is consistent with approaches 

adopted by other NRAs187. 

                                            
 
 
185 See paragraphs 5.69 to 5.71 of the 2016 Consultation. 

186 Corresponding to Market 3A in the European Commission’s 2014 Recommendation. 

187 For example, see Ofcom’s interpretation of on-net wholesale LL sales in Ofcom (2015), ‘Business 
Connectivity Market Review – Review of competition in the provision of leased lines’, consultation document, 
15 May, Annex A15.26. 

https://www.ofcom.org.uk/__data/assets/pdf_file/0024/69081/bcmr_annexes_non_confidential.pdf
https://www.ofcom.org.uk/__data/assets/pdf_file/0024/69081/bcmr_annexes_non_confidential.pdf
https://www.ofcom.org.uk/__data/assets/pdf_file/0024/69081/bcmr_annexes_non_confidential.pdf
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3.116 ComReg also disagrees with BT’s comment regarding Oxera’s interpretation of the 

Broadband Cost Reduction Directive (BCRD)188 and its relevance to the WHQA 

market review. In this regard, Oxera indicated that the availability of access to 

passive infrastructure such as trenches and ducts is typically not sufficient in itself 

to act as a competitive constraint on suppliers of WHQA products due to, amongst 

other things, time and investments required for rolling out fibre and setting up 

various network nodes/exchanges and electronic switches. ComReg does, 

however, recognise that passive access infrastructure inputs such as access to 

ducts and poles can be used by SPs to extend their own access networks and 

provide downstream wholesale and/or retail services, including LLs. Such access 

can be an important driver of competition in the medium to long term. 

3.117 Having regard to the analysis in the 2016 Consultation and the above consideration 

of Respondents’ views, ComReg’s preliminary position is that dark fibre services 

are unlikely to be a sufficiently effective substitute to retail LLs such that they would 

fall within the same product market.  

Whether wireless LLs should be excluded from the proposed retail 
product markets  

3.118 ComReg notes Respondents’ views in relation to substitutability between wired and 

wireless LLs as summarised in paragraphs 3.36 to 3.39 above. In order to assess 

Respondents’ views, ComReg considered that it was necessary to further 

investigate this matter. In particular, using information obtained via the 2016 SIRs 

ComReg has examined the profile of retail LL customers189 as well as their 

purchases of retail LLs. In addition, ComReg considered that it was necessary to 

conduct interviews with end-users of LLs and seek their views on the substitutability 

between wired and wireless LLs. Finally, ComReg has inspected the bidding 

information supplied by SPs in order to examine the level of any competitive 

constraint posed by suppliers of wireless LLs. 

3.119 In paragraphs 3.120 to 3.155 below ComReg considers the following: 

 Product characteristics; 

 Pricing; and 

                                            
 
 
188 Directive 2014/61/EU of the European Parliament and of the Council of 15 May 2014, on measures to 
reduce the cost of deploying high-speed electronic communications networks. Transposed into Irish law 
with S.I. No. 391/2016 - European Union (Reduction of Cost of Deploying High-Speed Public 
Communications Networks) Regulations 2016. 

189 In particular, customers size’ (in terms of premises) and sector (i.e. whether customer is from 
private/commercial sector or a public service organisation). 
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Concerned about security of unlicensed 

wireless P2P links 
1 (6.3%) 

Bandwidth is not easily scalable 1 (6.3%) 

 

3.122 However, it should be noted that despite the positive views on product 

characteristics of LLs, the majority of interviewees (12 out of 17) expressed their 

preference for using wired LLs as primary data connectivity services due to 

perceived better service availability and bandwidth scalability in comparison to 

wireless LLs. In ComReg’s view, this perception is likely to be a significant factor 

influencing end-users’ LL purchasing decisions. 

3.123 Having regard to the analysis in the 2016 Consultation and the above consideration 

of Respondents’ views, ComReg’s preliminary position is that, from the perspective 

of technical overview of product characteristics, wireless LLs are comparable to 

wired LLs, with the exception of the provision of LL services at higher bandwidths 

(>300Mb/s). However, ComReg observed that end-users perceive wired LLs as 

having superior quality when compared to wireless LLs and has taken these 

perceptions into account when assessing substitutability between wired and 

wireless LLs.   

Pricing 

3.124 ComReg notes ALTO’s and Vodafone’s views summarised in paragraph 3.37 

above that prices of wireless LLs are significantly higher than prices of wired LLs. 

ComReg questions whether prices quoted by Vodafone in its submission are the 

prices for comparable LL products. While the bandwidths of compared products is 

the same, it is not clear whether appropriate comparisons are being made given 

other factors affecting the pricing of LL products such as, for example, end-user 

location and length of the LL connection from the end-user location to serving 

network node of the SP. Also, it appeared to ComReg that the CoS or priority 

queuing features and corresponding pricing were not comparable between the two 

products listed by Vodafone. Thus, the pricing comparison submitted by Vodafone 

cannot be regarded as convincing evidence that there is a substantial difference 

between prices of wired and wireless LLs.  
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3.125 In the 2016 Consultation191 ComReg noted that the pricing of wireless LLs 

observed from bids for HEAnet contract appeared to be broadly comparable vis-à-

vis prices for wired bids as 2/3rds of the bids were won by suppliers of wireless 

LLs. Furthermore, in order to assess Respondents’ views, ComReg has also 

examined whether average revenues per LL are substantially different for wired 

and wireless LL SPs. While this simplified assessment does not account for 

differences between product characteristics of sold LLs, it would highlight 

significant differences in average revenues per LL if, as argued by Vodafone, 

wireless LLs are twice as expensive as wired LLs. In this regard, ComReg’s 

analysis highlights that there are no substantial differences between average 

revenues per LL earned by SPs of wired and wireless LL. In fact, average revenues 

per LL earned by [    ] (SPs that are supplying mainly 

wireless LLs) are amongst the lowest average revenue per LL earned by LL SPs. 

Finally, in ComReg’s view, growing demand for wireless LLs as highlighted in the 

2016 Consultation192 would not be likely to have occurred if wireless LLs were 

significantly more expensive than wired LLs. 

3.126 Having regard to the analysis in the 2016 Consultation and the above consideration 

of Respondents’ views, ComReg’s preliminary position is that prices of wireless LL 

are broadly comparable to prices of wired LLs. 

Intended Use and substitution 

3.127 Information obtained via 2016 SIRs indicates that wireless LL are purchased by 

approximately 31% of all retail LL purchasers193. However, only 18% of all retail LL 

purchasers are solely relying on wireless LL. ComReg also examined the amount 

of circuits purchased by this group of LL end-users. In this regard, 31 (7.8%) end-

users purchasing both wired and wireless LLs bought 10 or more wireless LLs, with 

another 35 (8.8%) purchasing between 5 and 9 wireless LLs. The remaining 333 

end-users (83.5%) individually purchased less than 5 wireless LLs.  Overall, 

wireless LLs account for 26.4% of all LLs purchased by these 399 end-users and 

only 20% of these end-users purchased more wireless than wired LLs. 

3.128 ComReg has also analysed LL purchasing decisions made by multi-site customers, 

as these end-users purchase the majority of retail LLs194.  

                                            
 
 
191 See paragraphs 4.75 to 4.78 of the 2016 Consultation. 

192 See paragraphs 3.38 to 3.43 of the 2016 Consultation. 

193 A sum of purchasers of wireless LL only and purchasers of both wired and wireless LLs. 

194 See paragraph 3.66 of this Further Consultation. 
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3G/4G mobile broadband as a back-up service for 

resilience purposes 
2 (11.8%) 

Total use of wired LLs (primary or back-up links) 17 (100%) 

Total wireless LLs (primary or back-up links) 14 (82.4%) 

 
3.132 Thus, information obtained via interviews with end-users of LLs suggests that most 

of these customers are not likely to view wireless LLs as an effective substitute to 

wired LLs in instances where both types of services are available. 

3.133 Furthermore, in order to supplement information obtained from interviews with 

multi-site retail LL customers, in 2017 SIRs ComReg specifically asked SPs to 

identify whether wireless LLs sold to retail customers are used to support a primary 

or secondary data connectivity service. The majority of SPs were unable to identify 

the intended use of wireless LLs, with only Airspeed noting that in instances where 

it was aware of its customers’ intended use of wireless LLs198 [    ] 

wireless LLs sold as of  2016 (18.9%) were used as a back-up service while [ ] 

(81.1%) were used as a primary data connectivity service. 

3.134 As noted in paragraph 3.131 above, wireless LLs are more likely to be purchased 

by end-users that have premises located in areas with limited fibre availability. In 

this regard, ComReg’s analysis of competitive conditions in the MI WHQA 

Markets199 indicates that the majority of customer premises connected with 

wireless LLs (64% of all premises connected with wireless LLs) are located in Zone 

B with 43% of all customer premises connected with wireless LLs located in Zone 

A with two alternative networks or in proximity to an Enet MAN with alternative 

sources of supply of backhaul. 

3.135 In relation to the take up of wireless retail LLs, the rate of growth in the number of 

wireless LLs has stalled in 2016 both in terms of overall number of P2P radio links 

licences issued by ComReg200 and overall number of wireless LLs sold to end-

users201.  

                                            
 
 
198 Airspeed indicated the intended use for [    ] (35.9%) wireless LLs sold at the end of 2016. 

199 See Section 5.2.3 of this Further Consultation. 

200 There were 12,287 live P2P radio links licences as of Q3 2017 compared to 12,227 in Q2 2015 (an 
increase of 0.5%). 

201 The total number of wireless LLs bought at the end of 2016 (2,630) was slightly less than the same period 
one year ago (2,775). 
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3.136 ComReg’s analysis of SPs’ customer lists indicates that there appears to be very 

limited switching from wired to wireless LLs. In this regard, ComReg has examined 

the list of SPs’ customers purchasing wireless LLs in Q2 2016 (973 customers) 

and, using information obtained from SPs via the December 2014 SIRs, examined 

these customers’ LL purchasing decisions for the period 2014.  

3.137 Figure 6 below shows that of 973 end-users purchasing wireless LL in Q2 2016, 

578 (59%) were also purchasing wireless LLs during the period of 2014. It also 

indicates that these end-users have increased their demand for wireless LLs and 

jointly purchased additional 229 wireless LLs by the end of Q2 2016. 120 out of 

973 customers were purchasing wired LLs only during the period of 2014. However, 

observed evidence shows that only 15% of these customers made a complete 

switchover from wired to wireless LLs with the majority of such customers adding 

wireless circuits to the existing stock of purchased wired LLs rather than replacing 

them.202 ComReg was not able to identify 2014 LL purchasing decisions of the 

remaining 275 end-users. This means that these end-users are either new 

customers of LLs or their names were not supplied by SP’s via the December 2014 

SIRs203.   

                                            
 
 
202 ComReg understands that the majority of this 15% were single site users and that HEAnet purchased a 
significant proportion of these on behalf of secondary schools.  

203 In this regard, ComReg notes that December 2014 SIR was not issued to [  ] and, thus 
ComReg cannot observe [  ] customers’ purchasing decision in the period of 2014.  
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3.140 Substitution between wired and wireless LLs was also assessed in ComReg’s 

interviews with multi-site retail LL customers. In particular, interviewees that are 

currently using wired LLs as primary data connection links were asked whether 

they would consider to continue purchasing these services or switch to wireless 

LLs if the price of such wired LLs were to increase by 5% to 10%.  

3.141 5 out of 13 interviewees who responded to this question, noted that they would 

consider using wireless LLs if service quality and price were comparable to that 

offered by SPs supplying wired LLs. However, it should be noted that two of these 

five interviewees indicated that providers of wireless LLs were not considered as 

potential suppliers of data connectivity services during the most recent supplier 

selection process. The remaining 8 interviewees indicated that they would not 

consider using wireless LLs for primary data connectivity services. 

3.142 It should also be noted that 4 interviewees that are currently using wireless LLs as 

primary data connection links indicated their preference for fibre LLs if these 

services were available and prices were comparable to prices of wireless LLs. Two 

of these interviewees also stated that they would be willing to pay a premium for 

fibre LLs. 

3.143 In order to further ascertain the level of substitutability between wired and wireless 

LLs, ComReg has asked SPs to supply the list of bids for the provision of data 

connectivity services to retail business customers in 2016. ComReg has used this 

data to perform a tender participation frequency analysis which typically leads to 

the following potential outcomes: 

 If suppliers of wireless LLs are rarely participating in the same tenders as 

providers of wired LLs, the competitive constraint posed by suppliers of 

wireless SPs is likely to be limited as they compete for a different profile of 

customers; 

 Frequent participation of suppliers of wired and wireless LLs in the same 

tenders would be an indication that suppliers of wireless LLs exert significant 

competitive pressure on suppliers of wired LLs, especially in light of evidence 

that providers of wireless LLs are frequently winning such tenders.  

3.144 It should be noted at the outset that [      ] 

provided very limited information on the bids they made for LL tenders in 2016. 

Furthermore, [ ] informed ComReg that some of the information relating 

to unsuccessful bids may not be recorded in its database and thus, [ ] 

bidding information should not be regarded as a comprehensive or objective 

analysis of [ ] retail LL market activity.  
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3.148 Furthermore, suppliers of wireless LLs tend to be relatively successful in tenders 

where they compete against suppliers of wired LLs. For example, wireless LL 

suppliers were successful in 14 out of 28 tenders (50%) that included suppliers of 

wired LLs. It should be noted however, that [   ] bidding 

information revealed that these SPs tend to be selective207 when deciding whether 

to use wireless LLs in their bid submissions. In particular, wireless LLs are more 

likely to be used in bids where these SPs are trying to retain their wireless LL 

customers and in bids where customers request back up services or have remote 

site locations in rural areas. 

3.149 To conclude, bidding information obtained from LL SPs does indicate a degree of 

competitive interaction between suppliers of wired and wireless LLs, particularly in 

instances where tenders are issued by end-users who already purchase wireless 

LLs. However, the received  volume and quality of the information is not of sufficient 

quality to form a data set that would enable ComReg to draw firm conclusions on 

this matter and, thus, ComReg has attached little weight to this evidence in forming 

its preliminary view on the degree of substitution between wired and wireless LLs. 

3.150 In relation to Airspeed’s and Enet’s views summarised in paragraph 3.36 above 

that many end-users are explicitly specifying the requirement for fibre-based 

services in their tenders, ComReg notes that such arguments are not backed up 

by firm evidence. On the contrary, bid data obtained from SPs via the 2017 SIRs 

and examined by ComReg indicates that, typically, end-users requiring LL services 

specify the nature of required services (e.g. WAN connectivity), bandwidth and 

required level of quality. In turn, SPs design bids which might include wired and/or 

wireless LLs based on availability of either media at requested locations. Thus, 

ComReg is of the view that preferences for LL media are revealed at the bid 

evaluation stage as opposed to tendering invitation stage. However, ComReg 

notes that some bid specifications themselves, while being transmission neutral, 

may rule out wireless LL services. For example, some end-users are requesting 

circuits with bandwidth of 1Gb/s and above for connections to data centres and 

main sites, thus automatically ruling out wireless LLs SPs that cannot compete for 

services of such bandwidth.        

                                            
 
 
207 For example, [ ] proposed to use wireless LLs in 28% of bids that it participated in during 
2016. 
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3.151 ComReg does not dispute the fact that some customers of LLs view wireless LLs 

as an effective substitute for wired LLs. In this regard, ComReg highlighted in the 

2016 Consultation208 that a significant amount of wireless LLs have been installed 

by SPs to provide retail services to HEAnet for the ‘Schools 100 Mb/s High-Speed’ 

programme209. However, HEAnet’s LL purchasing decisions appear to be 

somewhat different from purchasing decisions made by other multi-site retail LL 

customers according to responses obtained from ComReg’s interviews. In 

particular, HEAnet is willing to deal with multiple suppliers and accepts SPs’ bids 

for individual schools. Moreover, as noted in paragraph 3.139 above, HEAnet 

perceives wireless LLs as an effective substitute for wired LLs.  

3.152 ComReg also does not dispute Eircom’s comments (noted in paragraph 3.124) that 

wireless LLs are deployed nationwide to deliver data connectivity services. 

However, the available information indicates that wireless LLs predominately tend 

to be used either as a back-up services to wired LLs or in areas where it is not 

economical to provide fibre based LLs. Thus, ComReg is of the preliminary view 

that wireless LLs are unlikely to be a sufficiently effective substitute to wired LLs 

such that they would fall within the same product market. This view is supported by 

evidence set out in paragraphs 3.136 to 3.148 above and in particular, end-users’ 

perceptions of wireless LLs and the observed low level of switching from wired to 

wireless LLs. 

3.153 Having regard to evidence presented in paragraphs 3.127 to 3.152 above, it is 

ComReg’s preliminary view that substitution patterns between wired and wireless 

LLs as well as the intended use of these services support Respondent’s views that 

wireless LLs are unlikely to be viewed as an effective substitute for wired LLs by 

the majority of LL end-users. ComReg does, however, recognise that some end-

users may rely solely on wireless LLs to fulfil their data connectivity needs.  

                                            
 
 
208 See paragraph 3.42 of the Consultation. 

209 HEAnet noted that approximately 2/3rds of 2nd  level schools purchase wireless Ethernet based retail LL 
services. ComReg estimates that HEAnet purchases approximately [ ] of all retail wireless LLs.  
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Overall Preliminary Conclusions on substitutability between wired and 
wireless LLs 

3.154 Having regard to the analysis in the 2016 Consultation and the above consideration 

of Respondents’ views, ComReg’s has decided to amend its preliminary position 

set out in the 2016 Consultation and is of preliminary view that wireless LLs are 

unlikely to an effective substitute for LLs provided over a wired medium. While 

ComReg remains of the view that wireless LLs are comparable to wired LLs from 

a products characteristics and pricing perspective, end-users’ perceptions210 and 

limited substitution between wired and wireless LLs indicates that a hypothetical 

monopolist (‘HM’)211 of wired LLs is likely to be able to sustain a profitable Small 

but Significant Non-transitory Increase in Price (‘SSNIP’)212 in the range of 5-10% 

above the competitive level without a substantial number of customers switching to 

wireless LL services 

3.155 The substitutability between wired and wireless LLs at the wholesale level is 

assessed in Section 4. For the reasons set out therein, ComReg is of preliminary 

view that wireless WHQA products do not fall within the same market as wired 

WHQA products. Nevertheless, ComReg considers any competitive constraint 

posed by suppliers of wireless LLs when carrying out competition analysis and 

assessment of SMP in Section 5.  

Whether subnational geographic retail markets exist 

3.156 ComReg is of the preliminary view that the retail MI LLs market is likely to be 

National in scope. However, having regard to the analysis in Section 4, the 

wholesale markets that supports the retail market are not and subnational 

geographic markets are likely to exist at the wholesale level.  

3.157 Amongst the rationale for the retail market likely being national in scope is based 

on the fact that the majority of multi-site retail customers of HQA demand a single 

vendor and ‘turn-key solutions’ to meet their multi-site HQA connectivity needs. As 

such, retail providers of WHQA source wholesale inputs from a mix of on-net and 

off-net inputs to provide connectivity solutions to retail customers. 

                                            
 
 
210 As noted in paragraph 3.114 the majority of interviewed Multi-site retail LL customers perceived wired 
LLs as superior to wireless LLs from products characteristics perspective. 

211 The hypothetical monopolist test (‘HMT’) involves observing the response to a small but significant non 
transitory increase in price (‘SSNIP’) in the price of the focal product.  If a significant number of customers 
switch to an alternative product, making the price increase unprofitable, then the alternative product is also 
included in the relevant product market.  

212 Ibid. 



 

Page | 95  

 

3.158 Furthermore, the Respondents views in relation to the geographic scope of the 

retail market described in paragraphs 3.40 to 3.42 above made particular reference 

to the heterogeneity of infrastructure rollout throughout the State.  In ComReg’s 

view this supports the view expressed in Section 4 that subnational wholesale 

markets exist. This is because access to wholesale services where competing 

infrastructure is not available, allows SPs to compete on a national basis at the 

retail level.  

Demand side substitution 

3.159 As noted in paragraph 3.141 in relation to the discussion on multi-site retail 

demand, purchasers of retail MI LLs require connectivity to disparate locations in 

various geographic regions. Such purchasers - in general - tender for such 

purchases on a nationwide basis and require a single vendor to meet their total 

connectivity needs.  

3.160 It should also be noted that retail purchasers of retail MI LLs tender for the whole 

contract and all geographic locations and do not price separately for each individual 

connection.  

3.161 Furthermore, ComReg is of the view that although the presence of electronic 

communications infrastructure can be an important factor in the location decisions 

of some retail demand, it is not such that a significant portion of retail demand would 

switch their premises location to avail of better prices for retail MI LLs.   

3.162 As such, even in the absence of regulation at the wholesale level, retail purchasers 

of retail MI LLs are unlikely to geographically relocate in order to avail of more 

competitive retail MI LLs in another location.  

Supply-side substitution  

3.163 As detailed in Chapter 4, ComReg is of the preliminary view that there are two MI 

WHQA markets, Zone A MI WHQA and Zone B MI WHQA. Moreover, the same 

high fixed costs, economies of scale and scope, that act as a bar to entry and 

expansion in the Zone B MI WHQA, are likely to exist at the retail level in those 

areas meaning that - absent regulation – providers of retail MI LLs are unlikely to 

significantly increase their geographic supply of retail LLs to the extent that it would 

constrain an SP with SMP in the Zone B MI WHQA market.   

Preliminary Conclusion on Geographic Market Definition 

3.164 The European Commission notes in its SMP Guidelines that 
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 In general, the process of defining the geographic boundaries of markets 
involves identifying any geographic areas where a distinct break in 
competitive conditions can be observed. This approach places weight on 
the underlying structural and behavioural factors that are relevant in 
determining the competitiveness of a market 213  

3.165 Although the structural factors of supply-side substitution point to a break in 

geographic competitive condition for retail MI LLs, ComReg considers that the 

behaviour of retail MI LLs customers is more important in ascertaining the 

geographic scope of the retail MI LLs market. 

3.166 Moreover, it is this demand behaviour at the retail level that underpins the need for 

a precise and granular geographic market definition and competition assessment 

at the wholesale level to allow regulation to ensure that the retail market is 

effectively competitive at a National level.  

3.167 As such, ComReg is of the preliminary view that the geographic scope of the retail 

MI LL market is National and wholesale geographic considerations are analysed at 

the wholesale level in the next chapter. 

Difficulties in expressing views due to the redaction of text 

3.168 As noted in paragraph 3.45 above, ALTO, BT, Enet and Vodafone commented on 

ComReg’s practice of redacting commercially sensitive/confidential information in 

the 2016 Consultation. 

3.169 ComReg recognises that there is a balance to be struck between protecting 

confidential and/or commercially sensitive information and the need to provide 

sufficient reasoning to both support ComReg’s analysis and to allow interested 

parties make informed and meaningful comments. ComReg notes that information 

(including market share information) was redacted on the basis of it being cited by 

Respondents as being confidential and/or commercially sensitive (including that it 

could be used to reverse engineer other confidential/commercially sensitive 

information)  and ComReg is obliged to treat this information as such. It should be 

noted, however, that in instances where ComReg has redacted market share 

information in the 2016 Consultation, indicative market share ranges were provided 

in footnotes214. The 2016 Consultation also provided215 the ability for individual SPs 

to have visibility of their own redacted information, and this was availed of in a 

number of cases. 

                                            
 
 
213 European Commission SMP Guidelines, paragraph 56. 

214 For example, see paragraphs 5.25, 5.224, 6.26, 6.101 and 6.113 of the 2016 Consultation. 

215 See paragraph 1.57 of the 2016 Consultation. 
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3.170 ComReg also notes that during the meetings with SPs ComReg has asked SPs to 

consider whether they would agree to disclose market share information, but has 

not received permission to do so from any SP. Therefore, ComReg continues to 

treat market share information as confidential/commercially sensitive, but does 

provide indicative market share ranges where appropriate. However, we reserve 

our position on this and may revisit it in the future. 

3.171 Having regard to the analysis in the 2016 Consultation and the above consideration 

of Respondents’ views, ComReg’s preliminary position is that redacted information 

did not preclude Respondents from making informed and meaningful comments. 

ComReg has adopted similar approach to redacting commercially 

sensitive/confidential information in this Further Consultation and provides 

indicative market share ranges in instances where market share information is 

redacted. 

Other issues 

3.172 ComReg does not agree with BT’s comments summarised in paragraph 3.46 above 

that ComReg has excessively relied on products’ technical characteristics in its 

retail market assessment. In the 2016 Consultation216, products’ technical 

characteristics were assessed alongside other factors such as pricing, intended 

use of services, observed substitutability patterns and SPs’ views on substitutability 

between various products. Supply side substitution was also taken into 

consideration when defining retail LL product markets. However, in ComReg’s 

view, it is important to highlight technical differences between various products as 

such differences can frequently drive the demand for these products. In this regard, 

ComReg notes that the 2014 Market Research indicated217 that product 

characteristics such as service availability, resilience, contention and bandwidth 

are important factors for retail end-users when selecting a SP for the supply of data 

connectivity services. ComReg’s interviews with Multi-site retail LL customers 

further supported this evidence, as all interviewees noted that service availability, 

service quality (e.g. resilience) and costs were important factors when selecting a 

LL supplier.     

                                            
 
 
216 See paragraphs 4.09 to 4.208 of the 2016 Consultation. 

217 See Table 4 of the 2016 Consultation and slides 33 and 87 of the 2014 Market Research. 
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3.173 In relation to BT’s comments noted in paragraph 3.46 above on the assessment of 

focal product, ComReg understands that Ethernet services may be delivered to 

end-user premises using xWDM technology or transported over a WDM core or 

backbone. However, the predominant MI service provided to, and demanded at 

retail level is Ethernet by some orders of magnitude compared to others such as 

WDM and other fibre based MI services such as FDDI and FICON. These MI 

technologies are now increasingly being used by businesses that have very high 

bandwidth requirements but Ethernet remains the most widespread MI interface 

technology deployed by far. ComReg considered that it is important to make a 

distinction between these types of interfaces and to assess the extent of 

substitutability between them, rather than automatically define a single retail MI LL 

market as part of the focal product definition218.  

3.174 ComReg notes BT’s view in relation to the importance of bespoke pricing and 

tendering in the retail LL market. Pricing evidence (amongst other factors) was 

assessed and taken into consideration throughout the 2016 Consultation and in 

particular when assessing the product market definition at both retail and wholesale 

levels. 

3.175 ComReg does not agree with BT’s assertion that switching costs are not material 

when changing LL interfaces. As noted in the 2016 Consultation219, switching costs 

when migrating between LLs with different interfaces might limit end-users’ 

responsiveness to a SSNIP. Such costs include monetary (e.g. change of 

equipment at end-user premises) and non-monetary (the potential risk of service 

disruption) costs. Given the potential savings that could be made when migrating 

from TI and MI LLs220, ComReg considers that switching costs are of significant 

importance to end-users that continue to purchase TI LLs. Hence, ComReg 

remains of the view that switching costs is one of the factors that limits the rate of 

end user migration from TI to MI LLs.  

3.176 Having regard to the analysis in the 2016 Consultation and the above consideration 

of Respondents’ views, ComReg’s preliminary position is that its approach to the 

assessment the Retail WHQA Market(s) remains valid. 

                                            
 
 
218 Similar approach was taken by Ofcom in its consideration of product market definition for Contemporary 
Interface Symmetric Broadband Origination (CISBO).  See paragraphs 4.10 to 4.245 in Ofcom (2016), 
‘Business Connectivity Market Review – Review of competition in the provision of leased lines’, Statement 
document, 28 April ‘‘Ofcom’s BCMR Decision’’. 

219 See paragraph 4.160 of the Consultation. 

220 See price differences between TDM and Ethernet LLs highlighted in Table 10 of the Consultation. 

https://www.ofcom.org.uk/__data/assets/pdf_file/0024/69081/bcmr_annexes_non_confidential.pdf
https://www.ofcom.org.uk/__data/assets/pdf_file/0024/69081/bcmr_annexes_non_confidential.pdf
https://www.ofcom.org.uk/__data/assets/pdf_file/0024/69081/bcmr_annexes_non_confidential.pdf
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 ComReg’s Overall Preliminary Position on the Retail 

Market Assessment 

3.177 Having considered Respondents’ views referred to in paragraphs 3.9 to 3.46 

above, along with developments in the market generally, ComReg has decided to 

amend its preliminary view of the Retail HQA Market(s) as set out in the 2016 

Consultation. In particular, ComReg’s preliminary position is that wireless LLs do 

not fall within the same market as wired LLs. ComReg maintains its view with 

respect to all other aspects of the Retail HQA Market(s) assessment.  

3.178 Overall ComReg’s preliminary position is that: 

 The appropriate starting focal point at the retail level for the assessment of 

potential product substitutes for retail LLs are LL services provided over an 

Ethernet interface (whether on a standalone basis or in a bundle with other 

services); 

 There are likely to be three distinct retail LL product markets which can be 

summarised as follows: 

 Low Bandwidth Traditional Interface (‘TI’) Retail Market consisting of all wired 

retail LLs carried over analogue, digital and TDM interfaces with bandwidths 

of ≤2Mb/s (the ‘Retail Low Bandwidth (‘LB’) TI HQA Market’); 

 High Bandwidth TI Retail Market which consists of all wired retail LLs provided 

over a TDM interface with bandwidths >2Mb/s (the ‘Retail High Bandwidth 

(‘HB’) TI HQA Market’); and 

 Modern Interface (‘MI’) Retail Market consisting of all wired retail LLs carried 

over modern technology interfaces such as Ethernet, EFM, xWDM and other 

modern high bandwidth interfaces (the ‘Retail MI HQA Market’); 

 The above product markets (together referred to as the ‘Relevant Retail 

Markets’) do not include wireless LLs due to the lack of effective demand 

supply and demand side substitutability between wired and wireless LLs; 

 Asymmetric business broadband is not considered a substitute for a retail LL 

due to the lack of effective supply and demand side substitutability between 

the products; 

 Passive infrastructure, such as Dark Fibre, is not considered to be an effective 

substitute for a retail LL due to the investment and expertise needed to 

provide retail LL using such passive infrastructure; and 
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 The geographic scope of the Relevant Retail Markets is National, but there 

are likely to be subnational geographic markets for the provision of MI WHQA 

products, with this assessed in the context of the MI WHQA market definition 

in Section 4 below. 

Question 1: Do you have any further observations on ComReg’s Retail 
Market Assessment?  
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4 Definition of the Relevant WHQA 

Markets 

 Introduction 

 In this Section, ComReg details its analysis of the Responses to the 2016 

Consultation and sets out its further views in relation to the product and geographic 

market definition of the relevant WHQA markets. From the outset, it is important to 

note that ComReg’s views on the parameters of the market definition have evolved 

since the 2016 Consultation having regard to additional information and analysis. 

In particular, ComReg is now of the view that; 

 Wireless P2P radio links are not likely to be an effective substitute for WHQA 

provided over wired media, and  

 That subnational geographic markets are likely to exist for the provision of MI 

WHQA.  

 In relation to the geographic market assessment for MI WHQA, ComReg is of the 

further view that two separate geographic markets exist based on the presence and 

competitive effects of competing infrastructure. These are;  

 Zone A: Areas of Dense Infrastructure Investment  

 Zone B: Areas of Low Infrastructure Investment.  

 Furthermore, ComReg has set out a revised boundary between the MI WHQA 

Markets and the Trunk which is now delineated with reference to competing SPs 

interconnection and/or proximity to Eircom Aggregation Nodes. In effect, this 

extends the Trunk Boundary to 107 Aggregation Nodes where three or more SPs 

are present and active in the provision of MI WHQA221.  

 This is in contrast to the current position under the 2008 Decision where wholesale 

leased lines services provided between 20 urban locations are considered to be 

Trunk segments.222   

 This Section is set out as follows: 

                                            
 
 
221 This is presented at the end of this section as the analysis based on the same principles as the 
geographic assessment of the MI WHQA market. 

222 Please note that this exercise was not undertaken for the 2016 Consultation as ComReg was of the 
preliminary view that no SP was likely to be considered to have SMP in the MI WHQA market, irrespective 
of how the Trunk/Terminating boundary was delineated.  
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 Section 4.2 summarises ComReg’s preliminary views as set out in the 2016 

Consultation; 

 Section 4.3 gives an overview of issues raised by Respondents in their 

Submissions  

 Section 4.4 details ComReg’s assessment of Respondents’ views overall  and 

details ComReg’s further preliminary views in relation to the MI WHQA 

product market definition and further Assessment of the Geographic Scope of 

the MI WHQA Product Market(s) (Section 4.4.3) 

 Section 4.5 sets out ComReg’s further views in relation to the 

Trunk/Terminating boundaries for the WHQA markets; and  

 Section 4.6 concludes with a summary of the further preliminary position.  

 Preliminary views set out in the 2016 Consultation 

 In Section 5 of the 2016 Consultation, ComReg set out the framework for its 

definition of wholesale markets223 and, in light of this, considered the boundaries of 

the Relevant WHQA Markets from product and geographic perspectives. This 

involved assessing the effectiveness of any direct constraints from demand-side 

substitutes and/or supply-side substitutes, the effectiveness of any indirect 

constraints, the delineation of the trunk-terminating WHQA boundary and a chain 

of substitution analysis224. In so doing, ComReg considered the following: 

 the treatment of SPs’ wholesale LL supply to their own retail arms, referred to 

as self-supply225; 

 The identification of the focal WHQA products, being the initial products from 

which any potential wholesale substitute products were then considered226; 

 An assessment of the MI WHQA product market227; 

 An assessment of the TI WHQA product markets228; and 

                                            
 
 
223 See paragraphs 5.8 to 5.14 of the 2016 Consultation. 

224 See Paragraphs 5.88-5.110 of the 2016 Consultation 

225 See paragraphs 5.20 to 5.24 of the 2016 Consultation. 

226 See paragraphs 5.25 to 5.32 of the 2016 Consultation. 

227 See paragraphs 5.33 to 5.146 of the 2016 Consultation. 

228 See paragraphs 5.147 to 5.182 of the 2016 Consultation. 
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 The geographic scope of the Relevant WHQA Markets229. 

 In defining the MI WHQA product market, ComReg was of the preliminary view that 

Ethernet wholesale LLs should form the focal product for the purpose of the WHQA 

product market assessment.ComReg then undertook a demand-side substitution 

analysis and considered whether alternative WHQA products should be included 

in the relevant WHQA product market. In particular, in the 2016 Consultation 

ComReg assessed whether the following products should be included in the same 

market as Ethernet LLs provided over wired networks: 

 WHQA Ethernet LLs provided over alternative wired networks230; 

 WHQA Ethernet LLs provided over wireless networks231; 

 Wholesale broadband products232; 

 Dark fibre products233; 

 TDM WHQA products234; and 

 xWDM and other very high bandwidth WHQA LL products235. 

 ComReg also undertook a chain of substitution analysis in order to assess whether 

a chain of substitution exists between MI WHQA LL products offered at various 

bandwidths to assess whether they were sufficiently close and thereby subject to a 

common pricing constraint (and therefore warranted inclusion in the same product 

market)236. 

 ComReg then assessed the potential effectiveness of supply-side substitution from: 

 Alternative SPs of MI LL services237; 

                                            
 
 
229 See paragraphs 5.189 to 5.237 of the 2016 Consultation. 

230 See paragraphs 5.40 to 5.46 of the 2016 Consultation. 

231 See paragraphs 5.47 to 5.63 of the 2016 Consultation. 

232 See paragraphs 5.64 to 5.68 of the 2016 Consultation. 

233 See paragraphs 5.69 to 5.71 of the 2016 Consultation. 

234 See paragraphs 5.72 to 5.81 of the 2016 Consultation. 

235 See paragraphs 5.82 to 5.86 of the 2016 Consultation. 

236 See paragraphs 5.88 to 5.110 of the 2016 Consultation. 

237 See paragraphs 5.116 to 5.119 of the 2016 Consultation. 
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 SPs offering broadband services238; and 

 SPs of dark fibre services239. 

 ComReg then concluded its analysis of the MI WHQA product market by 

considering the existence and effectiveness of any indirect constraints240 and 

assessing where the appropriate boundary between MI WHWQ trunk and -

terminating segments lay241. 

 Similarly, in assessing the TI WHQA product market, ComReg undertook demand-

side substitution analysis and considered whether Analogue and Digital WHQA 

products fall within the same product market as TDM based WHQA LLs242. 

ComReg also undertook a chain of substitution analysis243 and then assessed 

supply-side substitution244.  

 ComReg concluded its analysis of the TI WHQA product market by considering the 

existence of indirect constraints245 and the trunk-terminating WHQA boundary246. 

4.2.1 WHQA Product Market Definition 

 ComReg was of the preliminary view that the self-supply of SPs’ active in the 

relevant WHQA of wholesale LLs to their retail businesses form part of the Relevant 

WHQA Markets due to the fact that such supply is typically readily divertible to the 

wholesale merchant market. However, ComReg also expressed the view that 

Eircom’s supply of WHQA products to its mobile arm, Eircom Group Mobile, and 

its joint subsidiary Tetra, as well as MNOs’ internal supply of LL connectivity to their 

own downstream mobile operations, were considered to be outside of scope of the 

Relevant WHQA Markets as such supply is likely to be captive.247 

                                            
 
 
238 See paragraphs 5.120 to 5.123 of the 2016 Consultation. 

239 See paragraphs 5.124 to 5.126 of the 2016 Consultation. 

240 See paragraphs 5.130 to 5.135 of the 2016 Consultation. 

241 See paragraphs 5.136 to 5.143 of the 2016 Consultation. 

242 See paragraphs 5.150 to 5.154 of the 2016 Consultation. 

243 See paragraphs 5.155 to 5.167 of the 2016 Consultation. 

244 See paragraphs 5.169 to 5.173 of the 2016 Consultation. 

245 See paragraphs 5.174 to 5.175 of the 2016 Consultation. 

246 See paragraphs 5.176 to 5.180 of the 2016 Consultation. 

247 See paragraph 6.111 of the 2016 Consultation. 



 

Page | 105  

 

 In identifying the focal products (being the starting point from which the substitution 

assessment would commence), ComReg noted that Eircom’s Ethernet WHQA 

products are likely to represent a suitable starting point for the product market 

definition exercise given that Eircom is the largest supplier of all WHQA products248 

and the majority of its sales were Ethernet based wholesale LL circuits249.  

 Having considered issues highlighted in paragraph 4.6 to 4.12 above, ComReg’s 

preliminary view was that there are likely to be three separate WHQA product 

markets together referred to as the ‘Relevant WHQA Markets’: 

 Low Bandwidth (‘LB’) Traditional Interface (‘TI’) WHQA Market consisting of 

all wholesale LLs carried over analogue, digital and TDM interfaces with 

bandwidths of ≤2Mb/s (the ‘LB TI WHQA Market’); 

 High Bandwidth (‘HB’) TI WHQA Market which consists of all wholesale LLs 

provided over a TDM interface with bandwidths >2Mb/s (the ‘HB TI WHQA 

Market’); and   

 Modern Interface (‘MI’) WHQA Market consisting of all wholesale LLs carried 

over modern technology interfaces such as Ethernet, EFM, xWDM and other 

such high bandwidth interfaces (the ‘MI WHQA Market’). 

 The identification by ComReg of separate LB TI WHQA, HB TI WHQA and MI 

WHQA markets related to underlying differences in demand-side and supply-side 

conditions. In particular, ComReg noted that: 

 There is likely to be asymmetric substitution between TI and MI based WHQA 

products in that there is a general trend of migration to MI based services at 

both retail and wholesale levels. Thus, TI WHQA products are not likely to be 

effective substitutes for MI WHQA products250. 

                                            
 
 
248 Eircom had [ ] of all on-net wholesale LL sales at the end of 2015. 

249 Wholesale Ethernet based LL accounted for [ ] of all Eircom’s wholesale LL sales at the end of 
2015. 

250 See paragraphs 5.72 to 5.81 of the 2016 Consultation. 
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 The chain of substitution analysis251 indicated that TI WHQA products with 

bandwidths of up to and including 2Mb/s display substantive differences in 

terms of pricing and conditions of competition in comparison to HB TI WHQA 

products252. 

 ComReg was of preliminary view that the Relevant WHQA Markets are likely to be 

transmission media neutral. In particular, ComReg noted that wireless P2P links 

used to provide WHQA are likely to be within the scope of the Relevant WHQA 

Markets253 due to similar product characteristics, pricing and the increased uptake 

of wireless LL at a retail level which, in turn, led to an increased demand for wireless 

WHQA products254.  

 WHQA products supplied by Eircom’s competitors using alternative wired and/or 

wireless networks were also considered to be within the scope of the Relevant 

WHQA Markets as ComReg’s preliminary view was that these products and 

services were considered to be sufficiently substitutable with each other as to form 

part of the same market255. 

 ComReg’s preliminary view was that the Relevant WHQA Markets do not include: 

 Asymmetric business broadband: Asymmetric business broadband  was not 

considered a substitute for a WHQA LL due to significant differences in terms 

of product characteristics, pricing and the intended use by end-users256; and 

 Passive infrastructure: Passive infrastructure, such as dark fibre, was not 

considered to be an effective substitute for a WHQA LL due to substantial 

fixed and ongoing variable costs associated with using dark fibre to provide 

an active LL as well as the limited uptake of dark fibre services to date257.  

                                            
 
 
251 A chain of substitution refers to the substitutability between a number of similar products which could 
lead to each of these products being part of the same product market. The concept of ‘chain of substitution’ 
is described in the EC Notice on Market Definition (paragraphs 56-58).  

252 See paragraphs 5.155 to 5.168 of the 2016 Consultation. 

253 See paragraphs 5.47 to 5.63 of the 2016 Consultation. 

254 In this regard ComReg noted that suppliers of wholesale wireless LLs such as Airspeed and Digiweb 
have contracts with several Access Seekers. 

255 See paragraphs 5.40 to 5.46 of the 2016 Consultation. 

256 See paragraphs 5.64 to 5.68 of the 2016 Consultation. 

257 See paragraphs 5.69 to 5.71 of the 2016 Consultation. 
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4.2.2 Geographic Scope of the Relevant WHQA Markets 

 In the 2016 Consultation ComReg then assessed the geographic scope of the 

Relevant WHQA Markets having regard to the following criteria: 

 geographic differences in entry conditions over time258; 

 variation in the number and size of potential competitors259; 

 distribution of market shares260; and 

 evidence of differentiated pricing strategies or marketing261.  

 ComReg’s preliminary view was that the Relevant WHQA Markets are likely to be 

national in scope.262  

 In relation to TI WHQA Markets263, ComReg noted that there appeared to be 

insufficient variations in the number and size of potential competitors or distribution 

of market shares given that Eircom and BT supply the vast majority of TI WHQA 

LLs. As TI LL services are mainly provided over a copper network and are mainly 

of a legacy nature, ComReg considered it unlikely that sufficient differences in 

competition or entry conditions had or would develop over the duration of this 

market review to warrant the delineation of subnational geographic TI WHQA 

markets. ComReg also noted the lack of evidence of geographically differentiated 

pricing or marketing that might indicate the presence of different regional or local 

competitive conditions. 

                                            
 
 
258 See paragraphs 5.199 to 5.201 of the 2016 Consultation for the assessment of geographic scope of TI 
WHQA Product Markets and paragraphs 5.207 to 5.214 for the assessment of geographic scope of MI 
WHQA Product Market. 

259 See paragraphs 5.202 of the 2016 Consultation for this aspect of the assessment of geographic scope 
of TI WHQA Product Markets and paragraphs 5.215 to 5.221 for the assessment of geographic scope of MI 
WHQA Product Markets. 

260 See paragraphs 5.203 of the 2016 Consultation for this aspect of the assessment of geographic scope 
of TI WHQA Product Markets and paragraphs 5.222 to 5.229 for the assessment of geographic scope of MI 
WHQA Product Markets. 

261 See paragraphs 5.204 of the 2016 Consultation for this aspect of the assessment of geographic scope 
of TI WHQA Product Markets and paragraphs 5.230 to 5.235 for the assessment of geographic scope of MI 
WHQA Product Markets. 

262 This was consistent with ComReg’s preliminary view that the Relevant Retail LL Markets were likely to 
be national in scope. 

263 See paragraphs 5.199 to 5.206 of the 2016 Consultation. 
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 In relation to the MI WHQA Market264, ComReg noted that the presence of 

alternative networks has increased since the 2008 Decision, particularly in the 

Business Parks265. However, ComReg’s initial analysis of competitive conditions 

inside/outside of Business Parks indicated that all SPs of MI WHQA products 

supply services in both areas, although the distribution of market shares amongst 

them in these areas was somewhat different266. ComReg also noted the lack of 

evidence of geographically differentiated pricing or marketing that did not, in itself, 

indicate the presence of different regional or local competitive conditions. 

 Respondents’ Views 

4.3.1 Respondents’ Views on WHQA Product Market 

Definitions 

 9 out of 12 Respondents expressed views on ComReg’s definition of the scope of 

the WHQA Markets from a product perspective. 

 ALTO, Airspeed, BT, Cogent, Eircom, Enet, GTT, Three and Vodafone disagreed 

with various elements of ComReg’s assessment. 

 ComReg has summarised the Respondents’ views on the definition of the WHQA 

product markets, grouping the key issues raised into the identified themes below, 

namely:   

 Whether the Relevant WHQA Markets should exclude wireless LLs 

(discussed in paragraphs 4.27 to 4.29 below);  

 Whether the Relevant WHQA Markets should include dark fibre services 

(discussed in paragraphs 4.30 to 4.33 below); 

 Whether the Relevant WHQA Markets should include wholesale broadband 

services (discussed in paragraph 4.34 below) 

                                            
 
 
264 See paragraphs 5.207 to 5.237 of the 2016 Consultation. 

265 In the 2016 Consultation, business parks, data centres and campuses of Higher Education Providers 
were collectively referred to as Business Parks. See Appendix: 5 of the 2016 Consultation for full list of 
Business Parks. 

266 In this regard ComReg noted that the delineation or otherwise of separate geographic MI WHQA Markets 
would not have impact upon ComReg’s preliminary views on its assessment of competition in the MI WHQA 
Market. 
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 The existence of separate lower and higher bandwidth TI WHQA and MI 

WHQA Markets given ComReg’s chain of substitution analysis (discussed in 

paragraphs 4.35 to 4.38 below); and 

 ComReg’s assessment of mobile backhaul services (discussed in paragraph 

4.39 below). 

Whether the Relevant WHQA Markets should exclude wireless LLs 

 7 of 12 Respondents expressed views on this issue. Airspeed, Cogent, Enet, GTT, 

Three and Vodafone disagreed that wireless LL fell within the scope of the Relevant 

WHQA Markets. In this regard, Cogent argued that it cannot substitute wired LLs 

delivering speeds of 100Mb/s and above with wireless connections. Three noted 

that due to inferior service availability and capacity constraints, wireless LLs are 

not useable in many instances.  

 Enet and Vodafone reiterated their views expressed in relation to substitutability of 

wired and wireless LL at the retail level267, in particular that wireless LLs have 

higher prices and lower service quality levels compared to wired LLs and that there 

are differences in intended use of wired and wireless LLs by retail End-Users.  

 Eircom agreed that wireless WHQA products are effective substitutes for wired 

WHQA products and provided what it saw as supporting evidence relating to 

successful bids by wireless LL SPs in response to HEAnet’s tenders for provision 

of data connectivity services to secondary schools268. In Eircom’s view, this 

evidence showed that Eircom’s competitors supplying wireless LLs were 

successful in winning HEAnet’s tenders and, thus, in Eircom’s view indicated a high 

level of substitutability between wired and wireless LLs. 

                                            
 
 
267 See paragraph 3.38 above. 

268 In June 2009 the Minister for Communications, Energy and Natural Resources, in collaboration with the 
Minister for Education and Science, announced the 100Mb/s broadband initiative for post-primary schools. 
HEAnet  were subsequently appointed to manage the school broadband network which currently provides  
synchronous 100Mb/s data connectivity as well as managed school router, centralised content filtering, 
centralised firewalling, anti-virus, and associated IT services to approximately 780 second level schools 
throughout Ireland. Further information is available at http://www.heanet.ie/. 

http://www.heanet.ie/
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Whether the Relevant WHQA Markets should include dark fibre 
services 

 3 of 12 Respondents expressed views on this issue. ALTO, BT and Eircom 

disagreed that dark fibre services should be excluded from the Relevant WHQA 

Markets.  

 BT made comparisons with the market review relating to business connectivity 

services in the United Kingdom (‘UK’)269 and argued that Ofcom, the UK NRA, had 

included dark fibre services in the product market by virtue of imposing these 

services as a remedy. In BT’s view, dark fibre is, therefore, considered by Ofcom 

as an effective substitute for wholesale LLs.  

 ALTO and BT, in commenting on ComReg’s approach to SMP assessment,270 also 

did not agree that active LLs based on rented third party dark271 fibre should be 

counted as a SPs’ owned infrastructure access network when calculating SPs’ 

market shares c. More specifically, BT noted that: 

‘‘This has a parallel with how Ofcom undertook its data analysis in the UK 
but Ofcom was clear that at the conceptual level, this did not constitute 
owned infrastructure by the operator and that any SMP assessment using 
service shares at the active level ought to take this into account. We 
consider that ComReg’s ownership approach leads to multiple counting 
of network existence distorting the totals and making network 
deployments look far more comprehensive than they actually are in 
reality.’’272 

 Eircom pointed out that competitive constraints can differ in retail and wholesale 

markets and noted that several dark fibre suppliers have enabled SPs to construct 

their own networks for the provision of active LLs. Eircom also highlighted the 

scalability of dark fibre services and argued that provision of LLs via rented dark 

fibre is a cost-effective way to provide LL services. 

                                            
 
 
269See Ofcom (2016), ‘Business Connectivity Market Review – Review of competition in the provision of 
leased lines’, Statement document, 28 April ‘‘Ofcom’s BCMR Decision’’.  

270 Although this issue was raised in the context of the SMP assessment, ComReg is of the view that it is 
more relevant to the Market Definition assessment. 

271 Rented dark fibre refers to fibre that is rented from a 3rd party and used to provide LLs and other services. 

272 BT’s Submission, page 17. 

https://www.ofcom.org.uk/__data/assets/pdf_file/0024/69081/bcmr_annexes_non_confidential.pdf
https://www.ofcom.org.uk/__data/assets/pdf_file/0024/69081/bcmr_annexes_non_confidential.pdf
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Whether the Relevant WHQA Markets should include wholesale 
broadband services 

 4 of 12 Respondents expressed views on this issue. Eircom was of the view that 

wholesale broadband products are, in some circumstances, credible alternatives 

to WHQA products and reiterated the views it expressed on the retail market that 

these services are effective substitutes at the retail level273. The other submissions 

agreed with ComReg’s position. 

The existence of separate lower and higher bandwidth TI WHQA 
and MI WHQA Markets given ComReg’s chain of substitution 
analysis  

 3 of 12 Respondents expressed views on this issue. BT agreed that there are 

separate LB TI WHQA, HB TI WHQA and MI WHQA markets. However, in BT’s 

view there is a break in the chain of substitution at 1GB/s in the MI WHQA market, 

thus meriting the identification of a separate HB MI WHQA product markets at this 

bandwidth. BT noted that breaks in the chain of substitution were found by other 

NRAs and was of the view that SPs’ market shares would be different if two 

separate MI WHQA Markets were defined. 

 BT considered that ComReg’s chain of substitution analysis in assessing the MI 

WHQA product market was inadequate. BT argued that ComReg’s analysis did not 

incorporate SSNIP tests when assessing product substitutability at various 

bandwidths. In BT’s view, the 2014 Market Research failed to ascertain End-Users’ 

propensity to switch between different bandwidth services.  

 BT noted that a pricing analysis of MI WHQA products is not sufficient in itself to 

establish whether there is a single chain of substitution and believed that: 

‘‘…the focus should be on the alternative analysis of competitive 
conditions identifying bandwidth as a rough proxy for site value.’’274 

 Enet questioned ComReg’s preliminary view that there are two separate TI WHQA 

markets. In Enet’s view, fibre-based TI and MI WHQA products constitute a single 

product market. In this regard, Enet noted that the Maltese NRA (‘MCA’) recently 

defined WHQA market containing LLs of all bandwidths. 

                                            
 
 
273 See paragraph 3.31 above. 

274 BT’s Submission, page 11. 
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ComReg’s assessment of mobile backhaul services 

 1 of 12 Respondents expressed views on this issue. BT disagreed that SPs’ self-

supply of mobile backhaul services is a captive market and, thus, that such self-

supply should be excluded from the Relevant WHQA Markets. In this regard, BT 

noted that Meteor’s Radio Access Network (‘RAN’) is partly enabled through a 

network sharing arrangement with Three275 and is not controlled by Eircom. BT also 

alluded to [        ] which, in its 

view, also merits the inclusion of mobile backhaul services in the Relevant WHQA 

Markets. 

4.3.2 Geographic Scope of the WHQA Markets 

 10 out of 12 Respondents expressed views on ComReg’s definition of the 

geographic scope of the WHQA Markets. 

 Eircom agreed with ComReg’s assessment that the Relevant WHQA Markets are 

national in scope, and provided a breakdown of market shares in different 

geographic locations based on winning bids from HEAnet’s tenders for provision of 

data connectivity services to secondary schools. 

 Airspeed, ALTO, BT, Cogent, Enet, GTT, Verizon, Virgin Media and Vodafone 

disagreed with ComReg’s assessment and argued that there are marked 

differences in the competitive conditions for the provision of MI WHQA services 

outside of Business Parks and that these differences should be reflected in the 

geographic scope of the proposed MI WHQA market. 

 ComReg has summarised the Respondents’ main views on the WHQA geographic 

market definition below, grouping the key issues raised into the identified themes 

below, namely: 

 Competitive conditions outside of Business Parks (discussed in paragraphs 

4.44 to 4.56 below); 

 ComReg’s approach to assessing the geographic scope of the Relevant 

WHQA Markets is inadequate (discussed in paragraphs 4.58 to 4.63 below). 

                                            
 
 
275 This is referred to as the MOSAIC network sharing agreement.  
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Competitive conditions outside Business Parks 

 10 of 12 Respondents expressed views on this issue. Airspeed, Cogent, Enet and 

GTT were of the view that Eircom’s network is the sole option for obtaining fibre 

based WHQA access to a large number of premises nationwide including Dublin 

and other urban areas. 

 ALTO and Vodafone referred to the ubiquity of Eircom’s network and argued that 

ComReg has not sufficiently assessed the possibility of the existence of 

subnational markets where the demand for LL services is not concentrated. 

 A number of SPs raised issues regarding the homogeneity of competitive 

conditions outside of Business Parks.  

 BT stated that: 

“Regarding the geographic market, fundamentally we do not believe that 
Oxera was able to conduct a proper granular analysis and simply relying 
on business parks will be quite inadequate; by definition they constitute 
the likely targets for competitive infrastructure and are similar in that way 
to data centres.”276 

 It further went on to state that there are  

“…parts of the State where there is little infrastructure and this begs the 
question why ComReg consider the market competitive… We consider 
ComReg overly reliant on the business park study…”277 

 BT believed that outside of Dublin, Eircom and Enet are the main WHQA suppliers 

and supplemented its arguments by providing an example of a geographic location 

where [            ]. In 

BT’s view, this example accurately describes the competitive landscape in other 

areas across the State.  

 BT also disagreed with Oxera’s interpretation of SPs’ strategic approach to own 

network roll-out noting that SPs such as BT extend their networks on a case-by-

case basis utilising third party WHQA products.278  

 BT then went on to identify four separate geographic markets where, in its view, 

distinct competitive conditions exist: 

 Dublin; 

                                            
 
 
276 Section 2.4, BT Submission.  

277 Ibid. 

278Oxera stated that leased line network roll-out and provision follows businesses in general: See Annex 1 
of the 2016 Consultation for more details. 
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 data centres; 

 Metropolitan Area Network (‘MAN’) areas; and 

 The remaining areas; 

 In BT’s view, its identified Data Centres market could be considered as competitive 

and argued that ComReg has not adequately analysed this segment of the MI 

WHQA Market, thus, affecting the overall assessment of geographic scope of the 

MI WHQA Market. In this regard, BT made reference to Ofcom’s treatment of data 

centres in its  review of WHQA market. BT also noted that Eircom’s competitors 

have only limited network coverage in Dublin and have not replicated the ubiquity 

of Eircom’s network.  

 Cogent, enet GTT, HEAnet, Three, Virgin and Vodafone all raised similar concerns 

regarding the homogeneity of competitive conditions throughout the State for the 

MI WHQA market. 279 

 Enet stated that [          

 ] in a deregulated WHQA market. In particular,  

“enet operates [ '] MANs around the country280, with backhaul services 
from [ ] of these locations provided via its own network [ (  

   ] and by [ ] and other carriers. [   
           

        ' 
] If the market is deregulated, eir will no longer be obliged to 

continue providing wholesale backhaul services [     
             
            

           ' 
     .]” 

 Verizon noted that while there might be several suppliers of WHQA services in the 

major cities, data centres and business parks, this is not likely to be the case in the 

less urban areas and more remote locations. It noted that there are only three viable 

providers of WHQA products outside of main urban centres and Business Parks 

namely Eircom, BT and Enet. In this respect, Verizon stated that  

                                            
 
 
279 See Respondents’ Submissions at https://www.comreg.ie/publication/market-review-wholesale-high-
quality-access-fixed-location-non-confidential-responses-received-comreg-document-1669/  

280 88 of these MANs are operated by Enet under concession agreements awarded by the Department of 
Communications, Climate Action and Environment (‘DCCAE’) and are located in 94 towns or urban areas.  

https://www.comreg.ie/publication/market-review-wholesale-high-quality-access-fixed-location-non-confidential-responses-received-comreg-document-1669/
https://www.comreg.ie/publication/market-review-wholesale-high-quality-access-fixed-location-non-confidential-responses-received-comreg-document-1669/
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“..there are only three viable providers of wholesale LL in Ireland outside 
the main urban centres and business parks – eir, BT and Enet. While 
carriers like COLT, Vodafone and Virgin Media do provide services to 
Verizon, they have a very limited footprint and it is not national in scope. 
There are no other providers in Ireland who have the necessary footprint 
to offer service on a national basis, i.e. also in more remote areas.” 

 Virgin Media noted that there are certain routes where Eircom is the only supplier 

of high-bandwidth services and cited Ashbourne and Ratoath as examples where 

Eircom is the sole supplier for backhaul services. Virgin Media was of the view that:  

“ComReg’s proposed geographic market definition does not appear to 
reflect the significant underlying variation in competitive conditions 
observable in the provision of wholesale high quality access across 
Ireland. There is a risk that analysing competition on a national basis will 
not provide sufficient detail for ComReg to identify competition problems 
that could arise on individual routes.” 281 

 Furthermore, Virgin stated that:  

“There are certain routes where Eir is the only provider of high-bandwidth 
services. For example, Openeir are the only available provider for 10G 
WUP backhaul services into Ratoath and Ashbourne. Virgin Media is 
concerned that if regulation were lifted on non-contested routes, then eir, 
in the absence of a competitive constraint, could increase the price. This 
could impact on the ability of alternative operators, including NBP bidders, 
to provide retail broadband in certain areas. From a Virgin Media 
perspective, price increases on non-competitive routes could undermine 
the business case for extending the coverage of our high-speed 
broadband network into new areas.”282 

ComReg’s approach to assessing the geographic scope of the 
Relevant WHQA Markets is inadequate 

 5 of 12 Respondents expressed views on this issue. ALTO and Vodafone 

expressed their concern in relation to ComReg’s lack of conclusion on alternative 

networks’ proximity to business premises i.e. reachability analysis due to data 

limitations and highlighted Access Seekers’ dependency on Eircom in more remote 

areas. Vodafone argued that there are other approaches that would identify the 

competitive conditions in these areas, but did not specify these approaches in more 

detail. 

                                            
 
 
281 Virgin Media’s Submission, page 1. 

282Page 1; Virgin Media Submission. 
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 ALTO and BT were critical of the quality of information that ComReg relied upon in 

the Consultation. 

 BT argued that ComReg has placed too much emphasis on the analysis of 

competitive conditions inside of Business Parks and noted that ComReg has not 

assessed alternative networks’ presence outside of Business Parks. In BT’s view, 

there is limited infrastructure competition outside of Business Parks and referred to 

network maps presented in Oxera’s report. BT also noted that the majority of 

business premises would be outside of Business Parks and queried whether the 

sample size of businesses inside of identified Business Parks is significant. 

 BT also alluded to the absence of a disaggregated geographic analysis of 

competitive conditions and was of the view that ComReg should have assessed 

SPs’ ability to offer LL services absent regulation. In this regard, BT referred to 

Ofcom’s analysis of geographic competitive conditions in the postal sector.   

 Verizon was of the view that ComReg’s analysis of competitive conditions in 

different geographic areas might be inaccurate due to the difficulties faced by 

ComReg when collecting information from SPs and urged ComReg to re-consider 

its assessment of geographic scope of WHQA market. 

 Virgin Media argued that ComReg should have identified non-competitive routes 

and maintained regulation on routes where Eircom faces no competition. Virgin 

Media referred to Ofcom’s review of wholesale broadband access markets, where 

exchange service areas with several competing networks were deregulated. 

 ComReg’s Assessment of Respondents’ Views 

 In paragraphs 4.24 to 4.63 above, ComReg summarised the key issues raised by 

Respondents concerning ComReg’s preliminary definition of the WHQA Markets 

from both product and geographic perspectives. ComReg considers these views 

below. 

4.4.1 Assessment of Respondents’ Views on WHQA Product 

Market Definitions 

 Below, ComReg assesses Respondents’ views on the WHQA product market 

definition under each of the key themes identified in paragraph 4.26  above, in 

particular: 

 Whether the Relevant WHQA Markets should exclude wireless LLs 

(discussed in paragraphs 4.66 to 4.84 below); 

 Whether the Relevant WHQA Markets should include dark fibre services 

(discussed in paragraphs 4.86 to 4.99 below); 



 

Page | 117  

 

 Whether the Relevant WHQA Markets should include wholesale broadband 

services (discussed in paragraphs 4.100 to 4.105 below); 

 The existence of separate lower and higher bandwidth TI and MI WHQA 

markets given ComReg’s chain of substitution analysis (discussed in 

paragraphs 4.106 to 4.117 below); and 

 ComReg’s assessment of mobile backhaul services (discussed in paragraphs 

4.118 to 4.119 below). 

Whether the Relevant WHQA Markets should exclude wireless LLs 

 ComReg notes Respondents’ views on substitutability between wired and wireless 

LLs at the wholesale level as summarised in paragraphs 4.27 to 4.29 above. As 

noted in paragraph 4.17 above, in the 2016 Consultation ComReg was of 

preliminary view that wholesale wireless LLs are likely to fall within the same 

relevant WHQA product market as wired WHQA products. This preliminary view 

was largely influenced by ComReg’s assessment of retail HQA market(s) where 

ComReg considered that wired and wireless LLs are within the same product 

market. Furthermore, the wide variety of spectrum bands that are capable of 

supporting LL services283 and attendant licences meant that ComReg considered 

that providers of wired WHQA could easily switch to providing WHQA over P2P 

radio links. 

 Thus, ComReg was of the preliminary view that a sufficient number of Access 

Seekers purchasing wired WHQA products are likely to switch to wholesale 

wireless LLs in response to a 5-10% increase in the price of wired WHQA products 

given that the demand for WHQA products is primarily derived from an Access 

Seeker’s demand for inputs for the provision of retail LL services, such to make a 

price increase unprofitable. In addition, ComReg noted that, where products are 

used for network inputs (e.g. mobile backhaul), Access Seekers may use wireless 

WHQA products even in locations where wired WHQA products are available. 

                                            
 
 
283 ComReg currently licences users for general P2P links in a variety of bands from 6GHz to 38GHz, each 
with its own characteristics in terms of capacity and propagation; this allows users to tailor LL to their 
particular needs. Furthermore, much of the harmonised spectrum that has been released by ComReg in 
recent years, for example 3.6GHz, also lends itself to the provision of LL. 
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Wireless based MI WHQA used to connect to End-Users 

 In paragraphs 3.118 to 3.155 above concerning the retail HQA market definition, 

ComReg re-assessed the substitutability of wired and wireless LLs having regard 

to the 2016 Consultation and considered Respondents’ views. For the reasons set 

out therein, ComReg has decided to amend its preliminary view set out in the 2016 

Consultation and exclude wireless LLs from the retail HQA product market 

definition. While evidence presented in Section 3 above may not support 

Respondents’ views with respect to inferior service quality and higher prices of 

wireless LLs when compared to wired LLs, ComReg’s Interviews with End-users of 

LLs indicated that private sector Multi-site retail LL customers have a strong 

preference for wired LLs and are more likely to use wireless LLs as backup service 

or only in locations where fibre infrastructure is not available.284 Thus, ComReg 

agrees with Vodafone’s and ALTO’s view that there are differences in the intended 

use and demand conditions of wired and wireless LLs by end-users.  

 This view was reinforced by evidence gathered from SPs and from commercial 

entities285 in interviews in regard to tendering and bidding for retail multisite 

contracts for private commercial organisations. Although detailed tendering 

information was not always available from SPs, ComReg noted that in many 

instances, wireless operators did not enter competitions for large multisite 

requirements of such organisations. This contrasted with public service and 

governmental bodies which are legally obliged to undertake a detailed and robust 

tendering process and record and document all bidding information and 

corresponding decisions. The fixed SPs who competed for these commercial 

multisite contracts did in some instances use wholesale wireless operators but 

typically only to order to offer backup services to their retail customers. 

                                            
 
 
284 It should be noted that some Public sector retail demand for HQA is more price sensitive and is likely to 
consider wired and wireless leased lines to be substitutes. However, this subset of overall demand is not 
considered sufficient that it can have a significant impact on the overall demand for MI WHQA.  

285 Appendix 5 Interviews with End-users of LLs. 
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 ComReg notes evidence presented by Eircom relating to bids in response to a 

HEAnet’s tenders for provision of data connectivity services to secondary schools. 

However, as noted in Section 3 above286, HEAnet’s LL purchasing decisions are 

different to those of other Multi-site retail LL customers and it has developed a 

highly sophisticated procurement strategy. HEAnet is an atypical customer and 

many SPs treat it as a wholesale customer due to its large volume demand and its 

broad requirements. It acts as an aggregator of IT services including connectivity 

and IT security services for 2nd and 3rd level education institutions. To do so it  uses 

a variety of dark fibre, very large bandwidth managed services in addition to 

medium range MI LLs, connecting secondary schools with 100Mb retail MI LLs. 

HEAnet effectively “auctions” individual connectivity requirements in order to 

leverage the keenest commercial advantage and has been able to impose bespoke 

service level requirements and performance criteria on its suppliers. It arranges its 

own network management integration and is easily able to manage multiple 

network and infrastructure suppliers. 

 The location of many secondary schools are in non-commercial areas and tend to 

be situated in residential areas away from business parks and high-streets and 

traditionally, these were areas of less dense fibre availability. Moreover, in its 

submission HEAnet noted the lack of competitive fibre networks outside main urban 

commercial areas and did not consider that wireless was an alternative to wired 

services for bandwidth requirements greater than 300Mb/s. 

 In contrast to the HEAnet’s procurement practice, ComReg’s interviews with multi-

site End-users with sophisticated connectivity requirements indicated that these 

type of customer have a preference for wired LLs and are more likely to use 

wireless LLs as a backup service on in locations where fibre was not available287. 

Furthermore, in contrast to HEAnet, the evidence gathered in interviews with 17 

such customers clearly demonstrated that the majority of Multi-site retail LL 

customers’ procurement policies is to have a sole SP that can fulfil retail 

connectivity requirements to all of their sites.  

                                            
 
 
286 See paragraph 3.139 above. 

287 In this regard, in the 2016 Consultation ComReg noted that HEAnet explicitly expressed its preference 
for wired LLs by placing a [  ] score premium for bids that included fibre based LLs. 
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 The majority indicated that they would only deal with SPs of wireless LLs if SPs of 

wired LLs cannot provide fibre services in their site locations. Unlike HEAnet, these 

commercial organisations require turn-key solutions and prefer to use a single 

supplier. The overhead for manging separate invoicing, ordering and particularly, 

fault management streams were cited as reasons for preferring one supplier. 

 Furthermore, one SP, namely [     ] was of the view  that  P2P wireless based 

retail MI LL services  are used for connectivity to  more remote locations for mobile 

backhaul services in areas lacking sufficient fibre connectivity but that its 

preference was always to use fibre where it was available.288 

 Although many IT personnel in these organisations did not consider wireless 

inferior to fixed services at low to medium bandwidth, overall organisational 

procurement policies were heavily or exclusively biased towards wired services. 

The perception at senior decision making levels was that fibre based services are 

better. The possible consequences associated with solely using wireless was seen 

as too risky. For example, by one interviewee who cited the example of a newly 

placed crane on a nearby building site to their HQ causing intermittent interruptions 

to connectivity services289  

 The perception of wireless based retail MI LLs as being inferior to wired based MI 

LLs, along  with the large proportion of retail multisite lines sold (almost 75% or 

total retail line sold (refer to table 2 Section 3) has significant implication for the 

substitutability of wireless based MI WHQA with wired MI WHQA.  

 Having considered the evidence offered and completing its own detailed 

investigation, ComReg agrees with Vodafone’s and ALTO’s view that there are 

differences in the intended use of wired and wireless LLs by end-users.  

Wireless use for network inputs 

 Where WHQA products are used as network inputs or backhaul by SPs (other than 

mobile base stations or B-nodes), ComReg notes that typically such services  are  

large capacity circuits290, utilised by operators when they need to meet large 

aggregate demand. These demands may be generated by significant numbers of 

downstream consumers (e.g. triple or double play broadband, voice and TV end 

users) or concentrations of retail and/or wholesale WHQA customers, or a 

combination of both.  

                                            
 
 
288 Meeting with ComReg 28 Sept 2017. 

289 Meeting with [  ] 16 February 2017. 

290 Typically bandwidths greater than 1Gb/s 
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 These circuits are used to connect between network nodes or PoPs of a SP’s to 

allow it connect to an isolated node to which it has no direct connectivity through 

its own network. These circuits are purchased on the basis of a ‘build or buy’ 

decision and when a SP has built up a sufficient customer base at this remote PoP, 

it may then justify the build-out of network to replace the purchased circuit. 

 In their responses to consultation, both Enet and Virgin Media were of the view that 

portions of their networks were dependent on Eircom for such backhaul services 

as there were no alternative fixed networks present. They also stated that wireless 

could not provide an alternate service due to its capacity constraints and that 

therefore, current and future investments would be in jeopardy if regulated MI 

WHQA inputs were not available to them to satisfy this specific requirement. 

 Virgin Media stated that it required [       

            

 ]291, irrespective of other possible business or wholesale demand. It 

cited Ratoath and Ashbourne as locations where it was currently dependent on 

Eircom for backhaul services. The Market Analysis team has verified that Virgin 

Media currently purchases these services from Eircom and that Eircom is the only 

fixed provider with network in both of these towns.  

 Enet stated that [ ] of its 88 government owned Metropolitan Area Networks 

(‘MANs’), would become stranded as connectivity to SPs’ core networks was based 

on the use of regulated MI WHQA.292 ComReg investigated refreshed data 

provided by Enet and clashed this against other SP network mapping and circuit 

information and also met with other relevant stakeholders. ComReg calculated that 

[ ] MANs were so dependent. Enet’s refreshed data demonstrated that it 

typically required a minimum of [ ] for backhaul connectivity to its 

‘isolated’ MANs which indicates that wireless technology is not capable of meeting 

these demands. 

                                            
 
 
291 Triple play services e.g. Standard and/or HD TV, Broadband and voice services 

292 It should be noted that Enet did not indicate in any of its responses to statutory information requests prior 
to the publication of the consultation that it was using Eircom for network extension for the purposes of 
backhaul.  
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 Virgin Media also stated that in addition to the examples of Ratoath and Ashbourne 

mentioned above, and [           

   ]. It maintained that [        

]293, and potentially [   ] would be solely dependent on Eircom 

for backhaul. ComReg investigated these claims and found that [    

  ] dependent on Eircom for backhaul services. 

Overall view on substitutability between wireless and wired MI WHQA  

 Having regard to the detailed analysis conducted since the 2016 Consultation and 

the above consideration of Respondents’ views, ComReg has decided to amend 

its preliminary view as set out in the 2016 Consultation. In particular, ComReg is of 

further preliminary view that a sufficient number of Access Seekers purchasing 

wired WHQA products are unlikely to switch to wholesale wireless LLs in response 

to a 5-10% increase in the price of wired WHQA products, as a sufficient number 

of end-users would not view retail wireless LLs as an effective substitute to wired 

LLs. Wireless LLs are also unlikely to be a sufficiently effective substitute to wired 

WHQA products for Access Seekers that use WHQA products for own network 

inputs due to capacity constraints of wireless LLs.  Furthermore, ComReg 

considers that P2P wireless technologies cannot provide sufficient capacities to 

meet the requirement for significant backhaul requirements from areas in which 

Eircom is the sole fixed SP with any infrastructure. 

 Thus, ComReg is of preliminary view that wholesale wireless LLs do not fall within 

the same product market definition as wired WHQA products. Nevertheless, 

ComReg considers any external competitive constraint imposed by suppliers of 

wireless LLs when carrying out competition analysis and assessment of SMP in 

Section 5 of this Further Consultation.294 

Whether the Relevant WHQA Markets should include dark fibre 
services 

 ComReg disagrees with ALTO’s, BT’s and Eircom’s views summarised in 

paragraphs 4.30 to 4.33 above that dark fibre services should be included within 

the scope of the Relevant WHQA Markets.  

                                            
 
 
293 Virgin Media currently offers [              

          ].  

294 See paragraphs 5.144 to 5.145 below for more details. 
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 The substitutability between dark fibre services and LLs at the retail level was 

considered in detail in the 2016 Consultation295 and further in the context of the 

retail market assessment within this Further Consultation296. Based on this 

assessment, ComReg was and remains of the view that dark fibre sales to retail 

end-users do not pose a sufficiently effective indirect constraint in the WHQA 

Market to prevent a HM from imposing a profitable SSNIP in WHQA products. 

 In relation to substitutability between dark fibre services and LLs at the wholesale 

level, ComReg does not dispute Eircom’s assertion that some SPs tend to 

purchase dark fibre and thus, dark fibre sales at the wholesale level are more 

pronounced compared to dark fibre sales at the retail level. In this regard, ComReg 

noted in the 2016 Consultation that several SPs supplying retail LLs (and 

purchasing or self-supplying) active WHQA products are also purchasing dark fibre 

from third parties297. However, ComReg remains of the view that dark fibre services 

are used by SPs as an upstream input for providing downstream wholesale LLs 

connecting end-user premises rather than a substitute per-se. 

 ComReg notes Eircom’s comments regarding dark fibre’s superior bandwidth 

scalability compared to WHQA products. While ComReg acknowledges that dark 

fibre allows Access Seekers more flexibility in terms of bandwidth and other product 

characteristics compared to active WHQA products, in the 2016 Consultation 

ComReg highlighted the fact that further time and investments from dark fibre 

purchasers are required before active WHQA products could be supplied using 

dark fibre inputs298. In ComReg’s view these factors indicate that wholesale LLs 

might be preferred by Access Seekers when preparing their bids for end-users’ 

tenders, because they reduce the amount of lead-time required for installation of 

services when used to provide downstream retail services.    

                                            
 
 
295 The substitutability between dark fibre and LLs at the retail level was considered in paragraphs 4.90 to 
4.97 of the 2016 Consultation and further in paragraphs 3.110 to 3.115 in Section 3 of this Further 
Consultation. 

296 See paragraphs 3.110 to 3.116 of this Further Consultation. 

297 See paragraph 5.71 of the 2016 Consultation. 

298 See paragraph 5.70 of the 2016 Consultation. 
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 ComReg notes that dark fibre sales volumes have continually remained less than 

one thousand by volume at the end of 2016 and for previous years.299 As such, 

ComReg maintains its preliminary view expressed in the 2016 Consultation that 

there is low likelihood of a sufficient number of wholesale LL purchasers switching 

to the purchase of dark fibre services in response to a SSNIP in WHQA products 

(such that the SSNIP would be unprofitable). 

 It is important to clarify however, that sales of WHQA products using third parties’ 

commercially available dark fibre inputs are included in ComReg’s market share 

analysis and treated in the same manner as WHQA products sold using ‘own’ 

passive access network infrastructure300. Thus, dark fibre sales to SPs for the 

provision of WHQA services were and continue to be indirectly taken into 

consideration in ComReg’s competition analysis and assessment of SMP in the 

Relevant WHQA Markets. 

 ComReg does not agree with BT’s and ALTO’s views summarised in paragraphs 

4.30 above that ComReg’s treatment of dark fibre services in the 2016 Consultation 

was inconsistent with Ofcom’s approach to the treatment of dark fibre services.  

 Firstly, ComReg notes that Ofcom has, to date, excluded dark fibre sold to end-

users from the relevant wholesale product market definition due to limited 

substitutability between dark fibre and LLs at the retail level301. ComReg has 

observed a similar situation in Ireland as indicated in paragraphs 3.51 to 3.56 of 

this Further Consultation. 

                                            
 
 
299 SIRs issued April 2017 and previous years  

300 ComReg also notes that dark fibre purchased by SPs and used for own network inputs purposes (e.g. 
self-supply of backhaul services) rather than sales of WHQA products, was excluded from market share 
analysis 

301 See paragraphs 4.277 to 4.309 of Ofcom’s BCMR Decision. However, please note that the BCMR 
decision in relation to product market definition has been overturned by the Competition Appeals Tribunal. 
However, the definition was not overturned on this issue 
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 Secondly, ComReg disagrees with BT’s view that Ofcom’s decision to mandate 

dark fibre can be interpreted as an acknowledgement that dark fibre is an effective 

substitute to wholesale LLs. ComReg notes that Ofcom has decided to impose 

access to dark fibre as a remedy alongside remedies concerning access to active 

wholesale LL products and not instead of it302. In this regard, Ofcom explicitly 

stated303 that only when effective and sustainable competition based on passive 

remedies is established, could active remedies be withdrawn, thus, appearing to 

suggest that dark fibre is not yet regarded as an effective substitute for active 

WHQA products.304 

 Finally, contrary to ALTO’s view summarised in paragraph 4.32 above, ComReg’s 

decision to treat LLs sold using third party’s passive access infrastructure (e.g. dark 

fibre) in the same way as LLs sold using own passive access infrastructure is 

consistent with Ofcom’s approach on the treatment of on-net wholesale LL sales305. 

In particular, Ofcom’s definition of on-net LLs included physical links leased from 

third parties (for example LLU and dark fibre), with this being a similar approach to 

that employed by ComReg.  

                                            
 
 
302 See paragraph 1.35 of Ofcom’s BCMR Decision. 

303 See paragraph 1.35.3 of Ofcom’s BCMR Decision. 

304 Again, please note that this Decision has been overturned by the Competition Appeals Tribunal 

305 See Ofcom’s interpretation of on-net wholesale LL sales in Ofcom (2015), ‘Business Connectivity Market 
Review – Review of competition in the provision of leased lines’, consultation document, 15 May, Annex 
A15.26. 

https://www.ofcom.org.uk/__data/assets/pdf_file/0024/69081/bcmr_annexes_non_confidential.pdf
https://www.ofcom.org.uk/__data/assets/pdf_file/0024/69081/bcmr_annexes_non_confidential.pdf
https://www.ofcom.org.uk/__data/assets/pdf_file/0024/69081/bcmr_annexes_non_confidential.pdf
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 ComReg notes ALTO’s and BT’s views that ComReg treated rented dark fibre 

infrastructure and in particular, MAN infrastructure as infrastructure owned by dark 

fibre Access Seekers. In the 2016 Consultation306 ComReg noted that State funded 

MAN infrastructure is publicly owned open wholesale access network. Enet, as the 

Management Services Entity (‘MSE’), is required to sell all products on a fair, 

transparent, non-discriminatory basis to all Access Seekers. Thus, ComReg 

considered that in the absence of regulation in the MI WHQA Market (in the context 

of the MGA), Access Seekers’ ability to purchase WHQA products from Enet would 

not be hampered. In the 2016 Consultation, in identifying a set of 209 Business 

Parks307 for the purpose of assessing the geographic scope of WHQA markets, 

ComReg examined the presence of independent physical networks. These 209 

Business Parks were chosen on the basis that 2 alternative networks (networks 

other than Eircom’s) were present and that these were independent of each 

other308 (or barriers to providing service within the park by both owners of networks 

was considered extremely low).  

 Furthermore, in the revised assessment of the geographic scope of the MI WHQA 

markets set out in Section 4.4.4 below, ComReg has used the presence of two 

alternative networks as a necessary (but not the sole) condition for a given area to 

be considered an area of dense Alternative Network Investment. As discussed in 

more detail in paragraph 4.178 below, in certain MAN locations whose services are 

only enabled  having regard to Enet’s purchase of backhaul services from Eircom, 

ComReg considers that - absent regulation - these MANs may become stranded if 

Eircom were to refuse access to its WHQA products. Hence, Enet may not be able 

to readily offer competing services to Eircom in these specific MAN areas.  

 In addition, Enet’s own privately owned MAN and backhaul infrastructure (which is 

outside the scope of the State funded MAN networks) is not considered as an open 

access network. Enet is not bound by the principles of open access when selling 

products on its own network. Therefore, in areas where Enet’s privately owned 

MAN infrastructure is present it is treated in a similar manner to other private SPs 

in the analysis. 

                                            
 
 
306 See paragraph 3.23 of 2016 Consultation. 

307 See Appendix 5 of the 2016 Consultation for a full list of Business Parks. 

308 Although both networks could be based on dark fibre inputs purchased from Enet. 
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 Having regard to the analysis in the 2016 Consultation and the above consideration 

of Respondents’ views, ComReg’s preliminary position is that dark fibre products 

are unlikely to be a sufficiently effective substitute to wholesale LLs such that they 

would fall within the same product market.  

Whether the Relevant WHQA Markets should include wholesale 
broadband services 

 ComReg disagrees with Eircom’s view summarised in paragraph 4.34 above that 

wholesale broadband are substitutable with WHQA products to warrant their 

inclusion in the same product market. 

 The substitutability between business broadband services and LLs at the retail and 

wholesale level was considered in the 2016 Consultation309 and earlier within this 

Further Consultation in the context of the assessment of Respondents’ views on 

the retail markets310. In doing so, ComReg noted that there remains substantial 

differences in terms of product characteristics, pricing as well as intended use of 

these services by end-users.  

 Based on this assessment, ComReg maintains its view that, with the exception of 

EFM products311, wholesale business broadband products do not pose a 

sufficiently effective indirect constraint in the WHQA Market to prevent a HM from 

imposing a profitable SSNIP on WHQA products. The evidence available to 

ComReg suggests that business broadband services appear to be used by some 

retail LL users primarily in a complimentary fashion (typically as a back-up for 

primary LL connections).312  

                                            
 
 
309 The substitutability between business broadband services and LLs at the retail level was considered in 
paragraphs 4.9 to 4.57 of the 2016 Consultation whereas substitutability between these services at the 
wholesale level was considered in paragraphs 5.64 to 5.68 of the 2016 Consultation. 

310 See paragraphs 3.100 to 3.109 of this Further Consultation. 

311 In the 2016 Consultation ComReg noted that EFM service exhibits characteristics that are similar to 
characteristics of retail LLs as well as from the end-user perspective. It was also noted that Magnet and 
Digiweb are providing EFM services at the wholesale level and therefore, ComReg considered that EFM is 
likely to be a part of the relevant WHQA product market (where these products are available). 

312 See Paragraphs 4.122 to 4.126 of the 2016 Consultation. 
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 In relation to substitutability between dark fibre services and wholesale LLs, 

ComReg was and remains of the view that there are substantial differences in terms 

of product characteristics, pricing as well as intended use of these services by 

Access Seekers. In the 2016 Consultation ComReg noted313 Eircom’s launch of 

VDSL Ethernet Access (‘VEA’) service314 which offers higher service levels 

compared to other Bitstream or Virtually Unbundled Local Access (‘VULA’) 

services, but was of the view that it cannot match all of service characteristics 

supported by LL products such as bandwidth guarantees (irrespective of local 

access distance) and service availability. This difference in service characteristics 

was also reflected in the existing price gap between VEA and wholesale LL 

products. 

 Increasing demand for wholesale LLs (in spite of their high prices relative to prices 

of wholesale broadband services) also suggests that there is low likelihood of a 

sufficient number of wholesale LL purchasers switching to the purchase of 

wholesale broadband services in response to a SSNIP in WHQA products (such 

that the SSNIP would be unprofitable). In this regard, ComReg notes that at the 

end of 2016, the overall number of MI LLs in-situ was circa 10% more compared to 

the end of 2015.     

 Having regard to the analysis in the 2016 Consultation and the above consideration 

of Respondents’ views, ComReg’s preliminary position is that wholesale broadband 

services, are unlikely to be a sufficiently effective substitute to wholesale LLs such 

that they would fall within the same product market. 

                                            
 
 
313 See paragraph 5.66 of the 2016 Consultation. 

314 VEA offers Ethernet services over an NGA connection to allow Access Seekers to access a customer 
premise from Eircom’s regional Aggregation Nodes in a similar fashion to Bitstream services though with 
an individual VPN per connection. This service has not as yet gained significant volumes. 
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The existence of separate lower and higher bandwidth TI and MI 
WHQA markets given ComReg’s chain of substitution analysis 

 ComReg disagrees with BT’s view summarised in paragraph 4.35 above, that 

ComReg’s chain of substitution analysis was inadequate and that there is a break 

in the chain of substitution at 1GB/s in the MI WHQA market. ComReg’s starting 

point in analysing the boundaries of the MI WHQA market was the 2014 

Recommendation and the Explanatory Note to the 2014 Recommendation, which 

sets out a broad market for high-quality access and explains that a chain of 

substitution may link services of different bandwidth and technology. Consistent 

with the SMP guidelines, ComReg applied the hypothetical monopolist test (HMT) 

framework and considered the key question to be assessed is whether there is a 

chain of substitution linking all MI WHQA services, or whether any breaks in the 

chain of substitution can be observed.315 

 In relation to BT’s assertion that SSNIP test was not applied to assess whether MI 

WHQA products of all bandwidths form part of the same product market, ComReg 

notes that an examination of WHQA products’ pricing, alongside other evidence is 

considered at a qualitative level. This approach is typically used to assess the chain 

of substitution at different bandwidths and is consistent with the analysis applied by 

other NRAs316. ComReg does not consider that applying quantitative SSNIP test is 

a practical method of assessing the chain of substitution between different LL 

bandwidths given the large number of potential bandwidths supported by LLs317. 

                                            
 
 
315 The hypothetical monopolist test (‘HMT’) involves observing the response to a small but significant non 
transitory increase in price (‘SSNIP’) in the price of the focal product.  If a significant number of customers 
switch to an alternative product, making the price increase unprofitable, then the alternative product is also 
included in the relevant product market. See Paragraph 4.8 of the 2016 Consultation for more details 

316 For example, see Ofcom’s BCMR decision (referred to in footnote 160) and ACM’s WHQA Market 
decision (referred to in footnote 182). 

317 In this regard, ComReg notes the General Court’s view that SSNIP test is only one of the tools available 
for the purposes of defining the relevant market and might not be suitable in certain cases.. See paragraph 
82 in Judgment of the General Court (Third Chamber) Topps Europe Ltd v European Commission, Case T-
699/14, 11 January 2017. 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=186684&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=482436
http://curia.europa.eu/juris/document/document.jsf?text=&docid=186684&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=482436
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 In the 2014 Market Research318 a quantitative type SSNIP test was applied to 

assess whether, in response to a SSNIP, surveyed respondents would change their 

LL purchasing behaviour and if so, what action would likely be taken. Thus, the 

2014 Market Research examined substitutability between various data connectivity 

services (including substitutability between LL and broadband services).  

 Furthermore, in considering the likely demand-side and supply-side responses to 

a SSNIP319 ComReg highlighted a number of other factors that led to its preliminary 

view that MI WHQA LL products of all bandwidths fall within the same MI WHQA 

product market including:  

 homogeneity of end-user types purchasing LL of various bandwidths; 

 relatively narrow cost differentials associated with supplying LL services of 

particular bandwidths; and 

 relatively homogenous market share distribution, particularly when comparing 

market shares across Ethernet based WHQA LL product bandwidths up to 

1Gb/s. 

 Thus, contrary to BT’s view, the pricing analysis of MI WHQA products was 

considered alongside other available evidence that also indicated the existence of 

single MI WHQA product market including MI WHQA products of all bandwidths. In 

addition, it should be noted that ComReg’s interviews with Multi-site retail LL 

customers provides some support the existence of single MI WHQA Market (in 

particular, 11 out of 17 interviewees indicated that they are likely to switch to higher 

bandwidth LLs in the next two to three years due to increasing data demands at 

their premises, the upgrading of ICT equipment and installation of new applications 

such as video conferencing320. As such, retail MI LL’s of higher bandwidths are 

considered part of the same product market as lower bandwidth MI LL’s).    

                                            
 
 
318 See slides 124 to 132 of the 2014 Market Research. 

319 See paragraphs 5.94 to 5.110 of the 2016 Consultation. 

320 See paragraph A 5.14 Appendix: 4 of this Further Consultation. 
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 ComReg does not dispute BT’s assertion that some other NRAs have found a break 

in the chain of substitution between different bandwidths of LLs. In fact, the chain 

of substitution analysis led to ComReg’s preliminary view that there is likely to be a 

‘break’ in the chain of substitution for TI LL products with bandwidths above 2Mb/s 

displaying sufficient differences in terms of pricing and conditions of competition 

compared to TI LL services with bandwidths of up to and including 2Mb/s. However, 

the observed evidence referred to in paragraph 4.109 above, did not indicate the 

existence of separate MI WHQA Markets as distinguished by bandwidth. 

 In relation to BT’s comment in paragraph 4.36 above that the identification of 

separate MI WHQA Markets would lead to a different outcome in terms of market 

share estimations, ComReg notes the relative homogeneity of market share 

distribution across Ethernet based WHQA LL product bandwidths up to 1Gb/s321. 

Identification of a separate High Bandwidth MI WHQA market including all MI 

WHQA products above 1Gb/s, as suggested by BT, would not make a material 

difference on ComReg’s analysis of competition and assessment of SMP in the MI 

WHQA Market either. MI WHQA products above 1Gb/s account for approximately 

15% of all MI WHQA products, although ComReg acknowledges that there will 

likely be greater demand for such services in the future322.   

 ComReg notes Enet’s comments summarised in paragraph 4.38 above in relation 

to the chain of substitution analysis in the TI WHQA market and ComReg’s 

preliminary view that there are two separate TI WHQA Markets. In the 

Consultation323 ComReg’s analysis of Eircom’s wholesale TDM circuits’ pricing 

indicated a significant break in pricing for TDM circuits above 2Mb/s which led to 

ComReg’s preliminary view that there is unlikely to be a common pricing constraint 

between TDM LLs of up to and including 2Mb/s and TDM circuits with bandwidth 

increments above 2Mb/s. In addition, it was noted that there are no intermediate 

products with bandwidths between 2Mb/s and 34 Mb/s and that Access Seekers 

are more likely to purchase an Ethernet based circuit if higher bandwidths are 

required. The conditions of competition in LB TI WHQA and HB TI WHQA Markets 

also appeared to be sufficiently different to warrant the identification of two separate 

TI WHQA Markets. 

                                            
 
 
321 See paragraph 5.106 and table 13 of the 2016 Consultation. 

322 In this regard ComReg notes Eircom’s launch of 100Gb/s WEIL product in May 2017. 

323 See paragraphs 5.155 to 5.168 of the 2016 Consultation. 
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 ComReg does not agree that fibre-based TI and MI WHQA services should be 

within the same product market. ComReg notes that Enet did not substantiate its 

view by providing any material evidence that would show that fibre-based TI WHQA 

products are a sufficient substitute for MI WHQA. As stated in the 2016 

Consultation324, factors such as pricing differences and switching costs when 

migrating between LL with different interfaces, suggest that these services are not 

likely to be effective substitutes at the wholesale level. 

 With respect to Enet’s reference to the market definition proposed by the Malta 

Communications Authority (MCA), ComReg notes that the conditions of 

competition observed by MCA in its relevant WHQA market appear to be 

significantly different from those which can observed in Ireland. In particular, MCA 

was of the view that there is a single WHQA product market irrespective of 

technology and its analysis of retail LL prices did not identify a significant break in 

pricing between different bandwidth products325.  

 Having regard to the analysis in the 2016 Consultation and the above consideration 

of Respondents’ views, ComReg’s preliminary position is that TI WHQA products 

with bandwidths of up to and including 2Mb/s display sufficient differences in terms 

of pricing and conditions of competition in comparison to HB TI WHQA products 

and thus, the separation of TI WHQA Market into LB TI WHQA Market and HB TI 

WHQA Market is merited.  

 In relation to the MI WHQA Market, ComReg’s preliminary position is that MI WHQA 

LL products of all bandwidths fall within the same MI WHQA product market. 

ComReg’s assessment of mobile backhaul services 

 ComReg does not agree with BT that self-supplied MI WHQA for the purposes of 

providing backhaul for mobile services are likely to be contestable. The example 

that BT uses of the RAN agreement between Meteor and Three has been 

overtaken by market developments. In particular, [   ] has indicated that it 

has a small number of [   ]326 shared with [     

               

        ].   

                                            
 
 
324 See paragraphs 5.72 to 5.81 of the 2016 Consultation. 

325 See section 3.2.5 in ACM (2017), ‘High-quality access and connectivity services provided at a fixed 
location in Malta - MCA Decision on the definition of the relevant markets, assessment of competition and 
regulatory approach, including MCA comments to responses to consultation’, 25 January. 

326 Less than 25 lines. 

http://www.mca.org.mt/sites/default/files/mca_decision_market_2-14_25%2001%202016.pdf
http://www.mca.org.mt/sites/default/files/mca_decision_market_2-14_25%2001%202016.pdf
http://www.mca.org.mt/sites/default/files/mca_decision_market_2-14_25%2001%202016.pdf
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 As such ComReg is of the view that these type of Network Sharing arrangements 

are of such a small scale that they do not materially alter ComReg’s view in relation 

to the treatment of MI WHQA for the self-supply of Mobile Services.  

4.4.2 Overall Preliminary Position on WHQA Product Market 

Definitions 

 Having regard to the analysis in the 2016 Consultation327 and the above 

consideration of Respondents’ views, ComReg’s preliminary position is that, with 

the exception of the removal of P2P radio links based MI WHQA LLS, the product 

markets remain unchanged. As such, there are three separate WHQA product 

markets: 

 Low Bandwidth Traditional Interface (‘TI’) WHQA Market consisting of all 

wholesale LLs carried over analogue, digital and TDM interfaces with speed 

of ≤2Mb/s (the ‘Low Bandwidth (‘LB’) TI WHQA Market’); 

 High Bandwidth TI WHQA Market which consists of all wholesale LLs 

provided over a TDM interface with speeds > 2Mb/s (the ‘High Bandwidth 

(‘HB’) TI WHQA Product Market’); and 

 Modern Interface (‘MI’) WHQA Market consisting of all wholesale LLs carried 

over interfaces such as Ethernet, EFM, xWDM and other such high bandwidth 

interfaces provided over wired media (the ‘MI WHQA Product Market’). 

 The above product markets (together referred to as the ‘Relevant WHQA 

Markets’) do not include wholesale wireless LLs due to the lack of effective 

demand supply and demand side substitutability between wired and wireless 

wholesale LLs. Nevertheless, ComReg considers any external competitive 

constraint posed by suppliers of wireless LLs when carrying out competition 

analysis and assessment of SMP in Section 5 of this Further Consultation. 

 Asymmetric wholesale business broadband services are not considered a 

substitute for a WHQA LLs due to the lack of effective supply and demand side 

substitutability between the products. 

 Passive infrastructure, such as Dark Fibre, is considered as an upstream input that 

can be used to supply retail and/or wholesale LLs, but not as an effective direct 

substitute for a wholesale LL. 

                                            
 
 
327 See paragraphs 5.15 to 5.188 of the 2016 Consultation. 



 

Page | 134  

 

 Eircom’s and alternative SPs’ self-supply is included in the Relevant WHQA 

Markets if these SPs are supplying WHQA products to Access Seekers. 

4.4.3 Assessment of Respondents’ Views on WHQA 

Geographic Market Definitions 

Assessment of Respondents’ Views on Geographic Scope of the 
Relevant TI WHQA Markets 

 ComReg notes that no Respondent disagreed with the geographic scope of the 

Relevant TI WHQA Markets. Thus, ComReg’s preliminary position is that the 

Relevant TI WHQA product markets are national in scope as there are insufficient 

geographic differences in entry conditions over time and insufficient variations in 

the number and size of potential competitors or the distribution of market shares to 

be suggestive of separate geographic markets. 

Assessment of Respondents’ Views on Geographic Scope of the 
MI WHQA Market 

 Below, ComReg assesses Respondents’ views on the geographic scope of the MI 

WHQA Market under each of the key themes identified in paragraph 4.43  above. 

Given the inter-relationship between these themes, ComReg considers them 

together in Section 4.4.4 below. 

4.4.4 Further Assessment of the Geographic Scope of the MI 

WHQA Product Market(s) 

Overview 

 In Section 3 above, ComReg further considered the geographic scope of the 

Relevant Retail Markets and set out its further preliminary view that each of the 

markets is likely to be national in their geographic scope.328 However, as detailed 

in Section 4.3 above, many Respondents disagreed with ComReg’s preliminary 

view that the MI WHQA Market was national in scope.329  

                                            
 
 
328 See paragraphs 3.156 to 3.158 above. 

329 See Paragraph 5.236 of the 2016 Consultation.   
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 In light of the above, and having regard to the availability of further granular 

information from SPs, ComReg has conducted a more in-depth analysis of the 

geographic scope of the MI WHQA Market. This involved mapping both the existing 

supply of and demand for MI WHQA LLs in the State.  

 ComReg has gathered detailed network mapping information from all SPs 

providing MI WHQA LLs and retail MI LLs330. It also gathered information from MI 

WHQA LL SPs and retail MI LL SPs on the geographic location premises connected 

to their networks, including SP’s interconnection sites, data centres, as well as the 

geographic location of their retail and wholesale customers. ComReg has then 

used information from the Eircode database331 and Google API Geocoding332 to 

ascertain where businesses are located.  

 ComReg employed the consultancy firm TERA333 to analyse this SP provided 

information to assess where networks capable of supplying MI WHQA services are 

located in relation to current MI WHQA demand334 and also potential MI WHQA 

demand.335 TERA have prepared a report (‘TERA Report’) setting out the 

methodology it employed in conducting the mapping exercise, along with its 

findings, with a non-confidential version of this set out in Appendix: 1 of this 

Consultation.  

 ComReg has utilised this information in its assessment of the geographic scope of 

the MI WHQA Market throughout this Section and, having regard to the analysis 

outlined in Section 4.4.4 below, has formed the further preliminary view that there 

are likely to be two separate MI WHQA geographic markets in the State,  namely:  

                                            
 
 
330 By way of SIRs. 

331 Eircode is a database containing all physical addresses in the country. See https://www.eircode.ie/what-
is-eircode for details.  

332 Google API Geocoding converts addresses into geographic coordinates. See 
https://developers.google.com/maps/ for details. 

333 http://www.teraconsultants.fr/en/. Tera also contracted Geocible to support it - 
https://www.geocible.com/. 

334 By current MI WHQA demand ComReg is referring to the supply of MI WHQA services to existing End-
Users.  

335 ComReg used the On-net retail Sales of SPs to multi-site End Users and utilised the Eircode database 
to locate all of their premises – including the premises not connected using MI WQHA inputs. See 
paragraphs 4.206 to 4.210 below for more details.  

https://www.eircode.ie/what-is-eircode
https://www.eircode.ie/what-is-eircode
https://developers.google.com/maps/
http://www.teraconsultants.fr/en/
https://www.geocible.com/
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 Zone A MI WHQA Market (‘Zone A’): Areas where there are multiple 

competing networks already supplying or readily capable of supplying MI 

WHQA LLs to the current and potential demand for those services; the 

conditions of competition within Zone A are likely to be sufficiently similar and 

distinguishable from other areas, in particular, Zone B below; and  

 Zone B MI WHQA Market (‘Zone B’): Areas where there are limited or no 

competing networks capable of readily supplying MI WHQA. The conditions 

of competition within Zone B are likely to be sufficiently similar and 

distinguishable from other areas - in particular  - Zone A. 

 The boundaries of these Zone A and Zone B areas is delineated by an aggregation 

of two separate groups of Small Areas (‘SA(s)’)336, which have been chosen by 

ComReg as an appropriate geographic unit for the assessment of the conditions of 

competition.  

 This section is set out as follows;  

 First, we consider the framework and approach to the assessment of the 

geographic scope of the MI WHQA Market by considering the context within 

which this assessment is undertaken, including the choice of geographic unit 

for delineating the market boundaries; the supply and demand conditions that 

we consider in relation to the homogeneity assessment; and the mapping of 

the relevant supply and demand characteristics (discussed in paragraphs 

4.134 to 4.137 below);  

 Second, we then assess the geographic scope of the MI WHQA market with 

reference to the framework that has been set out (discussed in paragraphs 

4.138 to 4.229 below); and 

 Finally, we summarise our overall preliminary conclusions (discussed in 

paragraphs 4.230 to 4.231 below) 

                                            
 
 
336 Small Areas have been developed by Ordinance Survey Ireland (‘OSI’) for the Central Statistics Office 
(‘CSO’). They are the smallest geographical unit used to organise Electoral Divisions.  See 
http://www.cso.ie/en/census/census2016reports/census2016smallareapopulationstatistics/ for more 
details. 

http://www.cso.ie/en/census/census2016reports/census2016smallareapopulationstatistics/
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Framework and Approach for the Assessment of Geographic 
Scope of the MI WHQA Market  

 Below, ComReg briefly describes the framework according to which it has carried 

out is assessment of the geographic scope of the MI WHQA Market. 

 The European Commission’s Notice on Market Definition states that the relevant 

geographic market is: 

“…an area in which the Undertakings concerned are involved in the 
supply and demand of the relevant products or services, in which area 
the conditions of competition are similar or sufficiently homogeneous and 
which can be distinguished from neighbouring areas in which the 
prevailing conditions of competition are appreciably different.”337 

 The European Commission’s Notice on Market Definition notes further that it: 

“….will take a preliminary view of the scope of the geographic market on 
the basis of broad indications as to the distribution of market shares 
between the parties and their competitors, as well as a preliminary 
analysis of pricing and price differences at national and Community or 
EEA level. This initial view is used basically as a working hypothesis to 
focus the Commission’s enquiries for the purpose of arriving at a precise 
geographic market definition”. 338 

 In assessing potential geographic variances in competitive conditions below, 

ComReg has also taken utmost account of the BEREC Common Position on 

Geographic Aspects of Market Analysis339. 

The Context for the Geographic Market Assessment 

 In this section, ComReg  

 details the rationale behind its choice of geographic unit for assessing the 

boundaries of the geographic market (discussed in paragraphs 4.139 to 4.150 

below);  

 sets out the reasoning behind the criteria that it has employed in assessing  

the conditions of competition in its overall assessment of the geographic 

scope of the MI WHQA Market (discussed in paragraphs 4.151 to 4.165 

below); and  

                                            
 
 
337 European Commission Notice on Market Definition, paragraph 8. 

338 European Commission Notice on Market Definition, paragraph 28. 

339 BEREC “Common Position on Geographic Aspects of Market Analysis”, BoR (14) 73, 05.06.2014. 

http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/common_approaches_positions/4439-berec-common-position-on-geographic-aspects-of-market-analysis-definition-and-remedies
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 describes the mapping process that it has undertaken to analyse the relevant 

supply and demand criteria. (discussed in paragraphs 4.166 to 4.215 below). 

The Choice of Geographic Unit and the Geographic Assessment Criteria 

 Below, ComReg describes the approach according to which it has chosen SAs as 

the geographic unit within which to analyse the conditions of competition within the 

MI WHQA Market (discussed in 4.141 to 4.150 below).  

 ComReg then sets out the reasons for the choice of the criteria that it uses, 

alongside other factors, to consider the homogeneity (or otherwise) of competitive 

conditions within the chosen geographic unit. In doing so ComReg discusses: 

 the presence of Alternative Networks (‘AN(s)’)340 capable of supplying 

terminating segments of MI WQHA and (discussed in paragraphs 4.151 to 

4.165 below); and 

  considerations regarding those networks’ ability to readily meet either current 

and/or potential demand for MI WHQA LLs in SAs (discussed in paragraphs 

4.166 to 0 below. 

Choice of Geographic Unit 

 The Explanatory Note to the 2014 Recommendation states the following in relation 

to the choice of geographic unit to be used for a geographic market assessment: 

“……NRA’s should ensure that these units are (a) of an appropriate size, 
i.e. small enough to avoid significant variations in competitive conditions 
within each unit but yet big enough to avoid a resource intensive and 
burdensome micro-analysis that could lead to a fragmentation of markets, 
(b) able to reflect the network structure of all relevant operators and (c) 
have clear and stable boundaries over time.”341 

 ComReg has considered a number of candidate geographic units including streets, 

SAs, Electoral Districts (‘ED(s)’), Local Authority Administrative Areas (‘LAAA(s)’) 

and Counties. However, ComReg has formed the view that the Small Area was the 

most suitable unit to use to undertake this geographic analysis.342  

                                            
 
 
340 These are networks other than Eircom, capable of supplying MI WHQA LLs.  

341 Section 2.5, page 16 of the Explanatory Note to the 2014 Recommendation. 

342 See Section 2.4 of the TERA Report.  
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 Although streets would be of sufficient granularity to provide the requisite detail, 

their boundaries can sometimes be ill-defined and difficult to map precisely as 

stable units. For instance, many roads and streets have alternative names, and 

some can be of varying lengths that mean that arriving at a stable boundary or 

applicable length can be difficult.343  

 Conversely, although, EDs, LAAAs and County boundaries are relatively stable, 

they are, in ComReg’s view, considered to be too large to satisfy the ability to 

appropriately assess the homogeneity (or otherwise) of competitive conditions 

between different geographic areas as there can be large differences in network 

coverage within them. Similarly, ComReg had these concerns in relation to the 

Eircom exchanges areas as being too large.  

 ComReg notes that the use of a geographic unit as small as SAs may result in an 

absence of contiguity between adjacent SAs. However, ComReg considers that the 

identification of the competitive conditions at such a granular level leads to our 

competition assessment being robust and this benefit outweighs the fact that 

adjacent SAs can be part of separate markets and thus the geographic markets 

seem fragmented.  

 As such, ComReg is of the view that SAs are a suitable candidate unit as they meet 

the criterion set out in paragraph 4.141 above. 

 In this respect, ComReg notes that there are 18,641 SAs in the State, and they are 

the smallest geographic unit used by the CSO to develop EDs. The CSO notes 

that:  

“Small Areas are areas of population comprising between 50 and 200 
dwellings created by The National Institute of Regional and Spatial 
Analysis (NIRSA) on behalf of the Ordnance Survey Ireland(OSI) in 
consultation with CSO. Small Areas were designed as the lowest level of 
geography for the compilation of statistics in line with data protection and 
generally comprise either complete or part of townlands or 
neighbourhoods. There is a constraint on Small Areas that they must nest 
within Electoral Division boundaries.”344 

                                            
 
 
343 Ibid 

344 http://www.cso.ie/en/census/census2011boundaryfiles/  

http://www.cso.ie/en/census/census2011boundaryfiles/
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 In its geographic assessment, ComReg has used the CSO’s ‘Ungeneralised Small 

Area’ map, as it is the highest resolution available and is accurate to 1m2. ComReg 

also notes that the 2011 Census Small Areas have been used by ComReg in its 

analysis given this was the most up-to-date version available at the time the 

geographic analysis was conducted. ComReg has recently become aware that the 

CSO has since updated the SA boundaries using the information from the 2016 

census. ComReg will examine the use of the updated 2016 Census SAs to support 

its analysis in the final decision arising from this Further Consultation345. As these 

Small Areas will be in place until the 2021 census they will be stable for the whole 

of the review period.  

 Figure 7 below gives a graphical representation of the Small Areas in Ireland, with 

Figure 8 showing the Small Areas in the Dublin region.  

                                            
 
 
345 http://www.cso.ie/en/census/census2016reports/census2016boundaryfiles/.  

http://www.cso.ie/en/census/census2016reports/census2016boundaryfiles/
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Figure 7: Graphical representation of Small Areas in Ireland 
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Figure 8: Graphical Representation of Small Areas within Dublin 

 
 

 For the reasons outlined above, ComReg is of the view that SAs are an appropriate 

choice of geographical unit for its assessment of the geographic scope of the MI 

WHQA Market. 

Criteria for Assessing Conditions of Competition 

 Below, ComReg sets out it rationale for the choice of the two criteria it has 

employed in assessing the conditions of completion within SAs. These criteria are 

as follows: 

 Criterion 1: A SA has two or more ANs present (in addition to Eircom); and  

 Criterion 2: 75% of current or potential demand must be within 100 meters 

of two or more ANs.  

Criterion 1: SA has two or more alternative networks (‘AN’s) in or touching 

it346 

 The BEREC Common Position on Geographic Aspects of Market Analysis states, 

in relation to the criteria for assessing the homogeneity of competitive conditions, 

that: 

                                            
 
 
346 With the exception of publicly owned MANs. See paragraph 4.157 for details. 



 

Page | 143  

 

“In the case of markets…such as terminating segments of leased lines, 
where network investments tend to be incremental, some form of network 
reach analysis which requires assumptions to be made about build-or-buy 
decisions may be more appropriate to identify the number of operators 347 

 ComReg describes below how it has mapped all the ANs capable of supplying MI 

WHQA services in the State, and identified how many such ANs were present in or 

at each SA. 

 ComReg has not mapped the Eircom network as it is of the view that due to its 

extensive duct and pole network, it is considered to have a ubiquitous presence in 

every SA. As such, it can reach most premises in the State within a reasonable 

timeframe.  

 The greater the number of competing SPs in a SA, the more likely is the potential 

for there to be differences in competitive conditions. However, this needs to be 

considered alongside other criteria (such as market share distributions over time). 

Where a SA has two or more competing ANs present that either are - or could 

potentially be - used to provide terminating segments of MI WHQA  (in addition to 

Eircom348), or where a SA has a publically owned MAN that has backhaul 

connectivity independent of Eircom, ComReg considers that the SA is likely to have 

a sufficient AN presence such that it is suggestive that competitive conditions could 

potentially be sufficiently different from SAs where there is only one or no AN 

network present. 

 Furthermore, the presence of two or more ANs has formed the basis for the 

geographic assessment of Market 3b – Wholesale Central Access349 and the 

current demarcation of the Trunk/Terminating boundary for Wholesale Leased 

Lines.350 

                                            
 
 
347 Paragraph 109 BEREC “Common Position on Geographic Aspects of Market Analysis”, BoR (14) 73, 
05.06.2014. 

348 Note that as set out in paragraph 4.171 above, ComReg considered Eircom to have the ability to reach 
most locations and therefore, in effect, we considered that there are three networks present under this 
criterion of 2 ANs being present. 

349 See https://www.comreg.ie/publication/market-reviews-wholesale-local-access-wholesale-central-
access-non-confidential-responses-received-comreg-document-1696/  for details. 

350 See 2008 Decision for details.  

http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/common_approaches_positions/4439-berec-common-position-on-geographic-aspects-of-market-analysis-definition-and-remedies
https://www.comreg.ie/publication/market-reviews-wholesale-local-access-wholesale-central-access-non-confidential-responses-received-comreg-document-1696/
https://www.comreg.ie/publication/market-reviews-wholesale-local-access-wholesale-central-access-non-confidential-responses-received-comreg-document-1696/
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 Please also note that SAs with publically owned MANs are treated as having similar 

competitive conditions to SAs that have two or more MANs as such network 

infrastructure is available under regulated access and pricing conditions. As such, 

any licenced electronic communications provider can access the publicly owned 

MANs at or below published prices.351 In ComReg’s further preliminary view, this 

means that the competitive conditions in such SAs in more akin to SAs with two or 

more ANs than to those with one or less privately controlled ANs.  

Criterion 2: Distance and proportionality criteria 

Overview  

 ComReg has considered how close to ANs that the majority of relevant premises352 

in a Small Area would need to be in order for the demand (both actual and potential) 

in that SA to be capable of being supplied by such an AN. In doing so, ComReg 

has considered both a distance criterion and a proportion of relevant premises 

criterion. These are explained below.  

Distance Criterion 

 ComReg ascertained the radial distance of relevant premises to the networks 

present in a small area. The distances considered were 50, 100 and 200 metres. 

In order to choose the most reasonable distance, ComReg contacted a number of 

Local Authorities seeking information on their processes for wayleave applications 

and corresponding notification periods for various dig distances.353 In the DCC area 

a 3 month notification period is required for effective excavation distances greater 

than 100 linear metres. For distances less than this, the notification period is 7 

days. It should also be noted that DCC appear to apply the most regulated and 

automated rules for road opening applications compared to other LAs. Having 

examined all of the evidence gathered, ComReg formed the preliminary view that 

a SP can access customer site in a reasonable timeframe354 when its network 

infrastructure is within 100 metres of the relevant premises.  

                                            
 
 
351See https://www.dccae.gov.ie/en-ie/communications/topics/Broadband/metropolitan-area-
networks/Pages/Metroplian-Area-Networks.aspx for more details. 

352 A ‘relevant premise’ is a premise that is either currently connected by MI WHQA or a premise that is 
being used as a proxy for future demand. Please see 4.203 to 4.210 below for more details.  

353 ComReg contacted 5 local authorities: the 4 Dublin local authorities (Dublin City Council, South Dublin 
Co. Co., Dun Loaghaire Rathdown Co. Co. and Fingal Co. Co.) and Cork County Council.   

354 Such as those stipulated by retail users. 

https://www.dccae.gov.ie/en-ie/communications/topics/Broadband/metropolitan-area-networks/Pages/Metroplian-Area-Networks.aspx
https://www.dccae.gov.ie/en-ie/communications/topics/Broadband/metropolitan-area-networks/Pages/Metroplian-Area-Networks.aspx
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 Therefore, 100 metres was adopted as the criteria for the “premises to network 

distance” in the algorithm finally applied to calculate the areas of high infrastructure 

competition.  Furthermore, the option of using Eircom’s wholesale passive access 

products are also available to SPs to gain access to customer premises355 and 

these could be used to significantly reduce the requirement for major civil 

engineering activity.  

Proportionality Criterion  

 ComReg then considered what proportion of relevant premises should meet the 

distance criterion in a SA such that it could be considered that the conditions of 

competition in that SA could be suggestive, when considered alongside other 

factors, sufficiently homogenous. Three proportions were considered, namely; 

50%, 75% and 90% of relevant premises in a SA.  

 75% was the proportion chosen as it was considered to be most reasonable. Were 

50% to be chosen, there could be many instances when a large number of relevant 

premises were much further than 100 metres from alternative networks. This has 

the potential to overstate the actual homogeneity of competitive conditions in this 

SA.  

 Conversely, if 90% was chosen, the presence of only one relevant premise outside 

the distance criterion would mean that a SA could be considered more 

heterogeneous in its competitive conditions than is actually the case (having regard 

to the size of the SAs and the number of businesses within them).   

 For the reasons set out in paragraphs 4.151 to 4.165 above, ComReg’s preliminary 

view is that one criteria to determine whether it is suggestive that a SA has 

sufficiently homogenous conditions of competition is that 75% of all relevant 

premises must be within 100 metres of ANs. 

Overall Preliminary Conclusions on the Choice of Geographic Unit and the 
Geographic Assessment Criteria 

 Having regard to the analysis in paragraphs 4.138 to 4.164 above, ComReg’s 

preliminary view is that: 

 SAs are an appropriate geographic unit for the MI WHWA geographic market 

assessment; and 

 In assessing the conditions of competition present within SAs, ComReg 

examines whether:  

                                            
 
 
355 Duct and Pole Access Reference Offers. 
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(iii) 2 or more ANs are present in the SAs (these are in addition to Eircom 
which is assumed to have a ubiquitous network by virtue of its poles and 
ducts which constitute its national local access network), and  

(iv) 75% of all relevant premises are within 100 metres of ANs. 

Mapping Process 

 In this section, ComReg sets outs its methodology it has employed in mapping the 

supply and demand conditions in SAs according to the geographic assessment 

criteria set out above. 

 Firstly, ComReg describes the process of mapping the locations of networks 

capable of supplying MI WHQA services. Secondly, ComReg details the 

methodology employed in mapping the locations of premises that either are 

currently connected and supplied with MI WHQA services (current demand) and/or 

the locations of premises that could potentially demand MI WHQA services within 

the timeframe of this market assessment (Potential Demand). Such premises are 

collectively referred to as ‘Relevant Premises’.  

 In summary, ComReg:  

 Mapped the presence of ANs within SAs (discussed in 4.169 to 4.184 below); 

 ascertained the level of Current Demand for MI WHQA LLs by mapping the 

end-user premises that an SP is connected to and is currently providing MI 

WHQA services. Furthermore, in order to consider the extent to which SPs 

can meet this demand in particular SAs, ComReg calculates the distance from 

these currently served premises to all AN infrastructure that is used to provide 

MI WHQA services; (discussed in paragraphs 4.185 to 4.186 below); and  

 used Eircode356 premises address information to identify the locations of the 

largest multi-site retail LL customers and then calculates the distance from 

these premises to SPs’ MI WHQA network infrastructure (discussed in 

paragraphs 4.187 to 4.189 below). 

                                            
 
 
356 Eircode provides the geographic location of every building in the State. Further details are provided in 
the TERA Report, page 3. 
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Mapping of Networks 

 As stated in paragraph 4.130 above, ComReg employed TERA which provided the 

analytical support to undertake the mapping exercise in support of ComReg’s 

assessment of the geographic scope of the MI WHQA Market. A non-confidential 

version of the TERA Report is set out in Appendix: 1  

 ComReg has overlaid the fixed wired networks of ANs providing MI WHQA services 

onto SA map referred to in Figure 7 above. In this respect, ComReg has mapped357  

the networks of the following SPs: 

 Aurora; 

 BT;  

 Colt;  

 Enet; 

 ESBT; 

 EU Networks; 

 GTT; 

 Magnet; 

 Siro; 

 Verizon; 

 Viatel; 

 Virgin Media; and  

 Vodafone.  

 As noted above, for the purposes of this exercise, Eircom was considered by 

ComReg to have a network presence in all Small Areas due to its effectively 

ubiquitous access network and its ability to reach most premises in a relatively short 

timeframe. Therefore, the Eircom network was not actually mapped but their 

presence is taken into consideration it the analysis. 

 In order to account for differences, at a finite level, (in the accuracy of the maps 

supplied by SPs), in conducting the mapping exercise ComReg has extended the 

‘thickness’ of SPs network routes, in width terms, to 20 meters. As stated in the 

TERA Report,  

                                            
 
 
357 See Section 2.1 of the TERA Report for more details on the precise mapping methodology.  
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“Some maps were offset slightly from the carriageway on which they were 
run but still clearly indicated the streets and roads through which the 
relevant networks were routed. It was not feasible to distinguish which 
side of the carriageway the duct was on or if it was routed along the centre 
of the road or on the footway. For this reason, each network was allocated 
a “thickness” or effective width of 20 Metres”358 

 These network maps were then refined to remove SPs’ core network elements, as 

ComReg considers that it is unlikely that local network access break-out from those 

locations is possible. For example, core networks that are routed along mainline 

railways, high-tension electricity pylons or co-located with high pressure cross-

country gas pipes typically cannot facilitate break-out locations from which MI 

WHQA LLs or retail MI LL services could be provided.359 

 However, it should also be noted that such core network elements were taken into 

account when considering whether local access networks had access to backhaul 

services, absent regulation, and so offered a fully independent alternative to 

Eircom’s local access services or whether local access networks were effectively 

stranded islands of fibre which were dependent on Eircom for backhaul services 

and could not likely support MI WHQA services, absent regulation.360 

 Furthermore, in conducting the mapping exercise, Virgin Media’s network 

information was provided in the form of polygons where its network is dense, and 

these were used by ComReg in mapping the location of its network. In particular, 

these Virgin Media network polygons were overlaid against the SA polygons to map 

Virgin Media’s network coverage.361  

                                            
 
 
358 Section 3.2; TERA Report. 

359 Section 2.1; TERA Report. 

360 This is referred to below in paragraph 4.170 specifically in relation to some portions of local access 
network of both Virgin Media and Enet. 

361 Section 2.1 TERA Report. 
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 Moreover, in conducting the mapping exercise, distinctions were made by ComReg 

with respect to Enet’s network elements based on differences in supply conditions. 

This is because, as noted in 4.82 above, Enet is the MSE that manages the publicly 

owned MANs. Specific access conditions are attached to these networks whereby 

Enet must provide access under certain terms and conditions such, as non-

discriminatory access and maximum prices.362 However, some of these MAN’s are 

wholly reliant on Eircom for backhaul which is provided pursuant to existing 

regulation under the 2008 Decision.  In accordance with the MGA, absent 

regulation ComReg treats such Eircom supplied backhaul as being unavailable, 

and, therefore, MI WHQA services would not be available from such MANS. 

 Also, given access to publicly owned MANs is, arising from State aid conditions, 

subject to non-discrimination and maximum pricing obligations, the presence of an 

SP purchasing MI WHQA from Enet on these MANs ComReg has treated that 

particular MAN as having two ANs as effectively being present. 

 Finally, as noted in paragraph 4.155 above Enet also controls network elements 

that are privately owned and so are not subject to the State aid obligations that 

apply to the State owned MANs. In view of this, Enet network maps were divided 

into the following three distinct network types. 

 ‘ENET CMAN’ – State owned open access network with alternative backhaul 

available;  

 ‘ENET UMAN’ – State  owned open network access network which are 

partially or wholly dependent on Eircom for backhaul; and  

 ‘ENET Other’ – the privately owned portions of the Enet network. 

Mapping of Demand - ‘Relevant’ Premises  

 Below ComReg details its approach to mapping the location of the Current Demand 

and Potential Demand for MI WHQA LLs in the State. In summary, ComReg asked 

SPs to provide the location of premises that are currently connected by MI WHQA 

LLs with this being Current Demand.  

                                            
 
 
362 See paragraph 4.82 for more details 
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 However, as this market assessment must be forward looking, ComReg also 

considers it appropriate to look at future demand as well as current demand. 

Furthermore, as many SAs have no current demand but have ANs present363, 

ComReg considers it appropriate to ascertain the ability of these ANs to provide MI 

WHQA to potential demand in those SAs. It should be noted from the outset that it 

was only where there was insufficient Current Demand in an SA, that potential 

demand was considered as a proxy for conditions of competition. 

 In assessing Potential Demand, ComReg has identified the location of all of 

premises of the multi-site customers of SPs retail MI LLs, including those premises 

not currently connected by MI WHQA. ComReg is of the view that as retail 

connectivity needs increase in terms of bandwidth and services over time, such 

premises are likely to demand services using MI WHQA inputs. As such, all the 

locations of the premises of such retail customers is used as a proxy for potential 

demand for MI WHQA (for the duration of this market review period).  

 Together these locations of Current Demand and Potential Demand are considered 

to be the ‘relevant premises’ for the assessment of the demand for MI WHQA.  

 
Current Demand 

 In response to an April 2016 SIR364, SPs provided a list of premises connected with 

MI LLs (both wired and wireless).365 TERA, used this information to ascertain the 

location of premises connected by wired MI WHQA as detailed in Section 2.3 of the 

TERA Report.  Following data cleansing, this resulted in the identification of 9,625 

premises locations connected by wired MI WHQA. These are identified in Table 10 

below. In cleaning the data, duplicates were removed366 and premises that could 

not located were disregarded.367 

                                            
 
 
363 465 SAs have current demand  

364 Issued 12 April 2017 for data pertaining to end of year 2016 (‘April 2016 SIR’).  

365 For reasons set out in 4.65 to 4.85 above, wireless MI WHQA is considered to be outside the scope of 
the product market definition 

366 Duplicated inputs refers to premises that appear more than once in a particular SPs information.  

367 See Section 2.3 of the TERA Report for more details. 
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 To this end, ComReg considered the information provided by SPs in response to 

the April 2016 SIR, with this setting out, amongst other things, details of their retail 

customers that are provided with MI WHQA LLs on their own network. ComReg 

then took this list of customers and searched the ‘Organisations’ objects in the 

Eircode database. This returned 15,488 results. These 15,448 premises were 

considered to be a proxy for Potential Demand for MI WHQA. This subset of the 

Organisation category of the Eircode database is referred to as ‘Potential Demand 

Organisations’.375  

Relevant Premises 

 In summary, having regard to the analysis in paragraphs 4.179 to 4.188 above, 

ComReg considers that the locations of premises of Current Demand and Potential 

Demand are together considered the ‘relevant premises’ for assessing the 

Geographic scope of the MI WQHA market.  

Assessment of the Geographic Scope of the MI WHQA Product 
Market  

 Having regard to the above, ComReg assesses the geographic scope of the MI 

WHQA Market according to the following criteria: 

 Geographic differences in entry conditions over time; 

 Variation in the number and size of potential competitors; 

 Distribution of market shares;   

 Evidence of differentiated pricing or marketing strategies; and  

 Geographical differences in demand characteristics.  

 However, as the mapping process described above explicitly links the geographic 

differences in entry conditions and the geographical differences in demand 

characteristics and variation in the number and size of competitors, these criteria 

are dealt with jointly in the following subsection. 

                                            
 
 
375 See paragraphs 4.179 to 4.181 above for more details. 
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Geographic differences in entry conditions and demand characteristics, and 
variation in the number and size of potential competitors 

Overview 

 In examining the extent of any differences in entry conditions and demand 

characteristics, as well as variations in the number and size of potential 

competitors, ComReg (with the assistance of TERA) has carried out the mapping 

exercise at the SA level cumulatively applying the criteria described in paragraph 

4.138 to 4.229 above, namely . 

 Criterion 1: ComReg identifies whether an SA has two or more ANs present 

within in it  (discussed in paragraphs 4.197 to 4.200 below),  

and either 

 Criterion 2a: ComReg identifies whether the majority376 of Current Demand 

within a SA (as measured by premises connected with active MI WHQA LLs) 

is within 100 metres of two or more ANs (discussed in paragraphs 4.201 to 

4.202 below); or  

 Criterion 2b: ComReg identifies whether the majority of Potential Demand 

(as measured by Potential Demand Organisations) is within 100 metres of 

two or more ANs (discussed in paragraphs 4.203 to 4.208 below). 

 For example, if the above criteria are met in one SA or group of SAs, it suggests 

that within such areas there are multiple competing networks that are already or 

are reasonably capable of supplying MI WHQA LLs to the Current Demand and 

Potential Demand for those services.  

 Alternatively, if these criteria are not met, the opposite is true.  

 For those SAs that meet the above criteria relative to those SAs that do not, it is 

suggestive that there may be sufficient differences in competitive conditions to 

warrant the delineation of different geographic markets.  

                                            
 
 
376 By majority we mean equal to or greater than 75%. 
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 Eircom offers MI WHQA products across its largely ubiquitous network and Access 

Seekers can purchase MI WHQA inputs in most locations.377 In relation to MI 

WHQA services supplied over ANs, as noted in A 6.11 and Figure 20 in Appendix 

6, since the 2008 Decision there is evidence of increased availability of MI WHQA 

and retail MI LL products being offered via alternative wired networks. This includes 

MI WHQA services being offered via the development of the 88 State owned MANs 

which have provided fibre networks to 94 urban areas within the State, although a 

number of these MANs are dependent on Eircom for backhaul.378  

 The presence of alternative networks has increased particularly in areas of high 

business activity, such as Business Parks379 and Data Centres380, 3rd level 

education campuses381 and also in urban areas such as city and town centres. In 

these areas, network infrastructure has been increased given that demand for retail 

MI LL services is likely to be more concentrated. As such, ComReg has assessed 

if there may be certain geographic areas within which entry conditions for the supply 

of MI WHQA products are lower and/or where entry barriers appear have been 

overcome (as indicated by the presence of Alternative Networks). 

Assessment of the Criteria 

Assessment of Criteria 1: SA has two or more ANs touching it 

 The assessment of this first criterion, through the mapping exercise, has led to the 

identification of the SA shaded green in Figure 9 below, being candidate SA 

potentially showing sufficiently different conditions of competition relative to other 

SAs.382 Of the 18,641 SAs in the State, 4,752 SA meet this first criterion.  

                                            
 
 
377 We note that [        ]. 

378 See paragraph 4.54 above. 

379 Business Parks are sites that contain clusters of typically commercial businesses. They tend to be located 
in suburban areas and near to main roads. As these tend to group similar types of end-user demand (i.e. 
corporate or IT specific firms) in one location, the costs for operators connecting to these sites are lower 
compared to areas where end-user premises are more dispersed. 

380 Data Centres, in the broadest sense, are premises whose main purpose is to house computing and 
communications equipment in secure locations and which therefore require very high capacity LL as well 
as dark fibre to carry data to and from their facilities. 

381 See Appendix: 8 of the 2016 Consultation for a full list of Business Parks.  

382 See Section 3.2 of the TERA Report for more details. 



 

Page | 156  

 

Figure 9: Small Areas meeting Criterion 1 

 

 





 

Page | 158  

 

Criterion 2b: 75% of Potential Demand must be within 100 metres of two or more 

alternative networks 

 Criterion 2a only applies to those 4,287 SAs that prior to considering Criterion 2a 

above, were identified as failing to have 4 or more connected premises within them.  

 However, ComReg considered that some analysis of the demand characteristics 

of such SAs is warranted. To that end, ComReg used the Relevant Premises 

Organisations subset of the Eircode Organisations as a proxy for potential demand 

for these SAs. 385 

 However, in this case, ComReg did not apply the critical number of relevant 

premises as it had for Criterion 2a. Instead, the presence of one relevant premise 

was considered sufficient to ascertain if the premise met Criterion 2a. This is in 

contrast to the situation where no relevant premises are present in an SA that 

meets Criterion 1 as detailed in paragraphs 4.207 to 4.208 below.  

 Similarly to Criterion 2a, 75% of the relevant premises Organisations needed to be 

within 100 metres of two or more ANs to fulfil this Criterion. Of the 3,470 SAs that 

contain a relevant premise Organisation under Criterion 2a, 1,837 of them meet the 

Criterion of having 75% of the Relevant Premise Organisation within 100 metres of 

two ANs and 1,633 do not.   

SAs containing no relevant premises 

 There are 817 SAs that contain no relevant premises but meet Criterion 1. In these 

instances, ComReg has difficulty in ascertaining the demand characteristics within 

them, and so whether the competitive conditions are similar to those that meet 

Criterion 2b or don’t 

 Without accurate demand characteristics information, ComReg cannot ascertain if 

the competitive characteristics are similar to SAs that meet the criteria or those that 

don’t. In such cases we default to the position that they fulfil the criteria.   

                                            
 
 
385 It is important to note that many such organisations  have some premises that are not currently connected 
by MI WHQA but could potentially do so in future – although they is no way of predicting this to any 
reasonable degree of certainty. 
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 As can be seen in the above table and graph, the number of SAs that have a 

significant number of relevant premises within particular distances increases as the 

distance criterion is increased and the percentage of relevant premises decreases. 

The opposite is the case when the distance criterion is shortened and the 

percentage of relevant premises is increased.  

 However as outlined in paragraph 4.162 above, ComReg is of the preliminary view 

that 75% and 100 metres are the appropriate criteria.  

Overall Preliminary Conclusion on Geographic differences in entry 

conditions and demand characteristics, and variation in the number and size 

of potential competitors 

 Where a SA meets the above criteria, it is suggestive that such SA’s – when 

considered in light of other factors – such as market share distribution -  may be 

part of a separate geographic market to those that do not. In light of this, ComReg 

has classified the two types of SA as follows:  

 Zone A: Areas where there are multiple competing networks capable of 

readily supplying MI WHQA to the current and potential demand for those 

services, and  

 Zone B: Areas where there are limited or no competing networks capable of 

readily supplying MI WHQA. 

 Figure 11  below shows the distribution of Zone A SA’s (in green) after the criteria 

have been applied in Ireland. As can be seen they are centred around the main 

urban centres.  
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Figure 11: Zone A SA’s in Ireland388 

 
 

 In Figure 12 below, the distribution of Zone A SA’s are shown for the Dublin region.  

                                            
 
 
388 Taken from https://siteviewer.comreg.ie/ComReg1808b 

https://siteviewer.comreg.ie/ComReg1808b
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Figure 12: Zone A SAs in the Dublin Region389  

 
 

 

 The full map of Zone A is linked in Appendix 2 and is available at 

https://siteviewer.comreg.ie/ComReg1808b 

Distribution of market shares 

 In this section, ComReg details the market shares of the various SPs in terms of 

Connected Premises in each of Zones A and B.  

 Please note that the Eircom figure includes the Premises Connected by SPs on 

publically owned MANs that do not have any or limited backhaul connectivity from 

ANs. This is because under the MGF approach ComReg considers it unlikely that 

other SPs could provide MI WHQA to these premises in the absence of regulated 

MI WHQA for backhaul purposes from Eircom.  

                                            
 
 
389 https://siteviewer.comreg.ie/ComReg1808b 

https://siteviewer.comreg.ie/ComReg1808b
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 Figure 13 below outlines a geographic distribution of market shares in terms of 

premises connected by SPs in both Zone A (6,303) and Zone B (3,322) SAs.  

Figure 13: MGA Market Shares by Connected Premises [REDACTED] 

 

 Table 15 below gives some more granular detail on the distribution of market 

shares through separating the various elements that make up Eircom’s market 

share under the MGF approach including, Eircom Retail, Eircom wholesale and the 

MI WHQA connected premises that are on the State owned MANs that are 

dependent on Eircom for backhaul.390 

                                            
 
 
390 See Paragraph 4.220 above for details  
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 In ComReg’s further preliminary view, these market shares are indicative of 

significant geographic variations in market shares. Furthermore, ComReg suggest 

the delineation of stable and consistent separate geographic boundaries within the 

MI WHQA market based on the competitive conditions between the SAs in Zone A 

and Zone B. 

Evidence of differentiated pricing or marketing strategies 

 For the 2016 Consultation ComReg has assessed whether there is evidence of 

differentiated pricing or marketing that might indicate the presence of different 

regional or local competitive conditions, and in particular, geographically de-

averaged or differentiated pricing.  

 In particular ComReg stated the following:  

“In relation to pricing behaviour of other SPs, ComReg notes that as part 
of the geographic market assessment, SPs currently supplying MI WHQA 
services were asked whether they differentiate their MI WHQA LL product 
functionality and or pricing/marketing on a geographic basis392. All 
respondents indicated that they did not differentiate the prices or 
functionality of their MI WHQA products on a geographic basis where 
these products are delivered using own network inputs.”393  

“In instances where MI WHQA LL products are delivered using other SPs’ 
network inputs, respondents noted that functionality and pricing of such 
products is more restricted compared to MI WHQA products delivered 
using own network inputs.  

As such, pricing differences appear to be based on availability of on-net 
infrastructure to deliver the services, rather than a pricing strategy.”394   

 No Respondent raised any issues in relation to this matter in their Submissions. As 

such, ComReg is of the further preliminary view that as pricing differences are 

based on the availability of on-net infrastructure, any differences in the pricing 

strategies have been captured in the detailed supply and demand characteristics 

detailed above.  

                                            
 
 
392 ComReg Qualitative Questionnaire; June 2015. 

393 Based on the responses to the ComReg Qualitative Questionnaire. 

394 See Paragraphs 5.223-5.235 of the 2016 Consultation. 
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Overall Further Preliminary Conclusion on the Geographic Scope of the MI 
WHQA Market 

 In light of the above, and having the considered the range of factors including 

differences in entry conditions, the size in undertakings, the differences in demand 

characteristics and the distribution of market shares, ComReg’s further preliminary 

view is that there are likely to be separate and distinct subnational Geographic 

markets.  

 ComReg’s analysis of competitive conditions in SAs indicated that the intensity of 

alternative network investment that can supply MI WHQA services varies 

depending on area. Furthermore, in SAs where there has been intensive network 

investment the distribution of market shares among SPs is markedly different.  

  As such, ComReg has formed the further preliminary view that there are likely to 

be two separate geographic markets for MI WHQA in the State, namely:  

 Zone A: Areas where there are multiple competing networks capable of 

readily supplying MI WHQA to the current and potential demand for those 

services, and  

 Zone B: Areas where there are limited or no competing networks capable of 

readily supplying MI WHQA. 

 Furthermore, as discussed in greater detail in Section 6 below, the delineation of 

separate geographic MI WHQA markets has a significant material impact upon 

ComReg’s overall preliminary views on its assessment of competition in the two 

candidate MI WHQA geographic markets. 

4.4.5 Overall Preliminary Conclusions on Definition of the 

WHQA Markets 

 ComReg’s overall preliminary view is that there are three separate product markets 

and two separate geographic markets for MI WHQA.  

 These markets (together referred to as the ‘Relevant WHQA Markets’) are 

summarised below.  

 a national Low Bandwidth TI WHQA Market consisting of analogue, digital 

and TDM wholesale LLs with bandwidths ≤2Mb/s;   

 a national High Bandwidth TI WHQA Market consisting of TDM wholesale 

LLs with bandwidths >2Mb/s, and  
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 a Zone A MI WHQA Market consisting of all Ethernet, xWDM (and other high 

bandwidth interfaces) LLs of any bandwidth, with Zone A corresponding to an 

identified specific set of 3,048 Small Areas (‘SA(s)’)395 which cover 6,303 

wired MI WHQA  connected business premises in the State; and  

 a Zone B MI WHQA Market consisting of all Ethernet, xWDM (and other high 

bandwidth interfaces) LLs of any bandwidth, with Zone B corresponding to an 

identified set of 15,593 Small Areas, which cover approximately 3,322 wired 

MI WHQA connected  business premises in the State. 

 Trunk-Terminating  Boundaries of the WHQA product 

markets 

4.5.1 Overview 

 The trunk-terminating boundary between networks delineates parts of a network 

that may face different competitive conditions of supply. In trunk networks, SPs 

may be able to aggregate traffic at relevant network points and so can exploit 

greater economies of scale, scope and density to overcome barriers to entry.396  

 In relation to WHQA, these trunk markets are effectively adjacent to terminating 

WHQA segments as SPs require both terminating and trunk segments to complete 

end-to-end connectivity.  

 Under the 2008 Decision, the trunk-terminating boundary of the then defined 

wholesale LL market is delineated by a bandwidth of greater than or equal to 155 

Mb/s between certain 20 urban centres, irrespective of the network topology and 

type. In this respect, the 2008 Decision noted that: 

“Circuits which are provided using established infrastructure, between 
certain urban centres … and which are of a capacity equal to or greater 
than STM-1 (155Mb/s) fall into the market for trunk segments of wholesale 
leased lines. …… OAO investment on these routes reflects the difference 
in the underlying economic conditions of supply and demand.”397 

                                            
 
 
395 As noted in paragraph 4.132 Small Areas have been developed by Ordinance Survey Ireland (‘OSI’) for 
the Central Statistics Office (‘CSO’). See 
http://www.cso.ie/en/census/census2016reports/census2016smallareapopulationstatistics/ for more 
details. 

396 For example, SPs can use the trunk network to aggregate traffic for other services including (but not 
limited to) broadband and telephony. 

397 Paragraph 5.7, 2008 Decision. 

http://www.cso.ie/en/census/census2016reports/census2016smallareapopulationstatistics/
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 Under the 2008 Decision, all such circuits are currently considered to be 

competitive due to the presence of 3 or more SPs providing connectivity between 

these urban centres and consequently and no SP is subject to ex ante SMP 

regulation. 

 In its 2014 Recommendation, the European Commission states, in relation to trunk 

LL markets, that: 

“…the presumption that trunk segments are replicable on a national scale 
remains valid. NRA’s should not revisit their analysis of trunk segments 
of leased lines where these have been previously found to be 
competitive.” 398 

 However, ComReg considers that the increase in competing trunk infrastructure by 

SPs since the 2008 Decision, means that the Trunk market is likely to have 

expanded since then.  

 To that end, ComReg sets out below its analysis of the MI WHQA trunk market. 

Having regard to the below analysis, ComReg’s preliminary view is that the MI 

WHQA trunk market should be extended to the 107 Eircom Aggregation Nodes399 

where there are three or more competing MI WHQA SPs present.400  

4.5.2 Assessment of Trunk Market 

 In Section 4 of the Oxera Report that accompanied the 2016 Consultation401 Oxera 

set out in detail the issues to consider when delineating the trunk-terminating 

boundary. However, as ComReg considered in the 2016 Consultation that no SP 

was likely to have SMP regardless of the delineation of any Trunk/Terminating 

boundary, this issue was not examined in depth in that particular Consultation.  

                                            
 
 
398 Section 4.2.2.3, 2014 Recommendation. 

399 As of 21 February 2018. 

400 This includes Eircom. 

401 Chapter 4, Oxera Report set out in Appendix 2 of the 2016 Consultation (‘Oxera Report’). 



 

Page | 170  

 

MI WHQA Market Trunk-Terminating Boundary Assessment 

 In relation to the MI WHQA market, Oxera considered that SPs are likely to be able 

to aggregate traffic between Eircom Aggregation Areas and as such, the MI trunk-

terminating boundary should be delineated as traffic between Aggregation Areas. 

Consequently, intra-regional traffic within an aggregation area was considered to 

be part of the terminating market.402  

 In arriving at the above, Oxera set out a number of options for delineating the trunk-

terminating boundary for the MI WHQA Market. 

 Oxera stated that:  

“OAOs have extensive fibre routes at the regional level. This facilitates 
alternative interconnections between regions…Together, these points 
suggest that to the extent that OAOs are reliant on eircom, this is to supply 
terminating segment for Ethernet services in some instances.”403 

 Moreover, Oxera concluded that: 

“The available evidence suggests that OAOs are able to aggregate 
Ethernet traffic between regions in Ireland…The NGN area approach also 
allows for flexibility with regard to the location of OAO infrastructure, and 
hence captures not only eircom but also OAO aggregation opportunities. 
Therefore, Oxera recommends the aggregation area approach to define 
the Ethernet trunk-terminating boundary.  

This means that all MI circuit segments between different NGN 
aggregation areas are defined as trunk circuits. Circuit segments entirely 
within an aggregation area are defined as terminating segments.”404 

 However, Oxera also considered a more granular approach whereby aggregation 

opportunities for SPs could be assessed at an Aggregation Node level. However, 

due to the then unavailability of reliable granular data at the Aggregation Node 

level, it was not considered appropriate to define the Trunk/Terminating boundary 

with reference to these.  

                                            
 
 
402 Section 4.4, Oxera Report. 

403 Section 4.4, Oxera Report. 

404 This would include segments served by APT Reach nodes or any other Ethernet extension product, 
where these devices would be associated with the nearest (logical) NGN aggregation node. Note that the 
Oxera terminology in the quotation above that refers to ‘‘areas’ corresponds to Eircom Aggregation NGN 
regions. 

405 Chapter 4 of the Oxera Report. 
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 In particular, Oxera stated that: 

“……there is a lack of evidence to support a…trunk boundary at the 
aggregation node level. This definition is based on assessing OAO 
locations in proximity to eircom’s NGN nodes. There are significant 
practical issues in Undertaking this analysis, given the lack of an objective 
distance measure to determine the constraint imposed by OAO locations 
near to (but not co-located with) eircom NGN nodes.”405 

 However, since the 2016 Consultation, ComReg has been in a position, having 

regard to the better availability and quality of data from SPs, to carry out a more 

detailed assessment of the geographic conditions of competition for MI WHQA 

throughout the State. As detailed in Section 9 below, ComReg has ascertained the 

reach of the networks of SPs providing MI WHQA to within circa 100 metres of 

every non-residential building in the state, including the proximity of such networks 

to Eircom Aggregation Nodes. This allows ComReg to undertake a much more 

granular assessment of the locations of SPs for the purposes of trunk connectivity.  

 In Undertaking this assessment, ComReg took into account SPs who are active in 

providing MI WHQA to other SPs for the purposes of network backhaul or other 

core connectivity services.406 i.e., SPs operating in the merchant market. 

Furthermore, ComReg notes that some SPs connectivity is regional while others 

have a wider, more national footprint. However, in all the identified Aggregation 

Nodes location, competitive trunk services are be available to MI WHQA 

purchasers.   

 In doing so, ComReg has ascertained those Eircom Aggregation Node locations 

where three or more providers of on-net MI WHQA are either already 

interconnected or are within circa 100 metres of a particular Aggregation Node. 

This results in the identification of 107 Aggregation Node locations (‘Trunk Nodes’) 

being identified, with these being set out in Appendix: 8.  

 This means that 3 SPs can offer backhaul services from each of these Trunk Nodes 

and at least 2 alternate SPs can reasonably be capable of establishing 

interconnection with Eircom at these Trunk Node locations. It is ComReg’s 

preliminary view therefore that MI WHQA connectivity between these 107 Trunk 

Node locations is therefore, considered part of the MI WHQA Trunk Market.  

                                            
 
 
405 Chapter 4 of the Oxera Report. 

406 These SPs are [        ]. 
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Should the Trunk market be delineated by bandwidth? 

 Furthermore, as noted in paragraph 4.236, the current Trunk market is defined 

under the 2008 Decision by reference to STM-1 (155Mb/s) i.e. WHQA LLs at or 

above 155Mb/s are considered trunk segments and services below this bandwidth 

are considered part of the terminating market.  

 However, ComReg does not consider that a bandwidth break for the provision of 

MI WQHA is appropriate as a chain of substitution exists between MI WHQA 

services at all bandwidths.407 This observation applies equally to all MI WHQA 

markets, including those between the identified Trunk Nodes in the MI WHQA 

Trunk Market. 

Aggregation Regions and the Terminating Market  

 It should also be noted that although ComReg considers that traffic between the 

identified Trunk Nodes is trunk and therefore competitive, it does not necessarily 

mean that all other traffic is competitive. Although other traffic outside of the Trunk 

Market is considered terminating, the MI WHQA market is further delineated by its 

geographic scope and only MI WHQA terminating in Zone B - where ComReg  is 

of the further preliminary view that Eircom is likely to have SMP - will be subject to 

regulated access.408 

 However, is should be noted the delivery of the regulated MI WHQA from locations 

in Zone B409 must always be to an appropriate410 Aggregation Node or equivalent 

for handover so  that the Access Seeker has the opportunity to avail of competitive 

network for the purposes of carrying the traffic to another location.411  

 Although the specificities of the proposed access and ancillary services that Eircom 

should provide is set out in Section 9, please note the following from the outset. 

 ComReg has proposed that an appropriate node for handover/interconnection  will 

be at the following three points on Eircom’s network: 

                                            
 
 
407 See paragraph 4.68 above. 

408 See Section 5.6.3 for details. 

409 See Section 9 for details  

410 See Appendix: 8 and Appendix: 9paragraph for details . 

411 In this context, the Trunk Nodes serve as a bridgehead between not only the trunk and terminating 
markets but also Zone A and Zone B.  
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 The connected premises parent Trunk Node412; or 

 At the connected premises parent Non-Trunk node (where the AS can 

achieve interconnection at this point) or 

 Where the connected premises is connected to a Non-Trunk Node as in (b) 

above, Eircom should handover the service at an Aggregation Node located 

at either of the corresponding Edge Node exchanges within the Aggregation 

Region (all Edge Node exchanges are included in the proposed list of Trunk-

Node). 

 The following restrictions would also apply: 

 Eircom will not be obliged to convey traffic higher into its network than to a 

competitive Trunk-Node (where this is the parent node of the connected 

premises), or if the parent trunk node is not competitive, then the obligation 

extends to conveying the traffic to the trunk node co-located with the parent 

edge node of the demanding traffic; and 

 Eircom will not be obliged to convey any traffic between Aggregation Regions. 

 Moreover, it should also be noted from the outset that Eircom is obliged to provide 

interconnection services at the Trunk Node locations, even though they are - by 

definition - part of the competitive geographic market – Zone A. This is because if 

Access Seekers cannot interconnect at the Trunk Node, it is not possible for them 

to effectively compete in Zone B or in the related retail Leased Lines markets. 

Preliminary Conclusion on the MI WHQA Trunk Terminating 
Boundary  

 ComReg is of the preliminary view that the trunk market for MI WHQA should be 

reapportioned to include all MI WHQA irrespective of bandwidth between each of 

the Trunk Nodes set out in Appendix: 8. 

4.5.3 Terminating-Trunk Boundaries of the TI WHQA product 

markets 

 In the 2016 Consultation ComReg stated the following; 

                                            
 
 
412 This is where there are 2 alternative SPs in close proximity and can therefore easily achieve 
interconnection –see Section 9 and Appendices 8 and 9 
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“the conditions of competition in all segments of TI WHQA LLs - including 
core conveyance – appear to be sufficiently homogenous such that 
ComReg is of the preliminary view that all TI  WHQA LLs within each of 
the relevant TI WHQA Product Markets) can be considered to be 
terminating segments. As such, ComReg is of the preliminary view that 
all segments within each of the LB TI WHQA Product Market and HB TI 
WHQA product market are considered to be terminating segments.” 413 

 No responses to the 2016 Consultation were received in relation to this 

consideration. Therefore, ComReg’s view remains the same as that set out above 

in the 2016 Consultation in relation to the LB TI WHQA trunk-terminating 

boundary.414 

 Overall Preliminary Position 

 In the 2016 Consultation415 ComReg analysed the WHQA Market from a product 

perspective and set out its preliminary view that there were three separate WHQA 

Markets416. In paragraphs 4.24 to 4.39 of this Further Consultation ComReg set out 

Respondents’ views before subsequently considering these in paragraphs 4.65 to 

4.124 above. 

 In paragraphs 5.189 to 5.237 of the 2016 Consultation ComReg analysed the 

WHQA Markets from a geographic perspective and set out its preliminary view that 

each of the separate WHQA Markets are national in scope. In paragraphs 4.40 to 

4.63 of this Further Consultation ComReg set out Respondents’ views before 

subsequently considering these in paragraphs 4.125 to 4.224 above. 

 In summary, ComReg has decided to maintain its preliminary views on the 

definition of the TI WHQA Markets, save for the exclusion of WHQA Wireless LLs 

(which are minimal in number). However, ComReg has decided to amend its 

preliminary views with respect to the definition of the MI WHQA Markets, from both 

a product and geographic perspective, as more particularly described below. 

4.6.1 Definition of the WHQA Markets 

 ComReg’s preliminary position is that there are four separate product markets: 

                                            
 
 
413 See Paragraphs 5.179 and 5.180 of the 2016 Consultation. 

414 See Paragraphs 5.135 and 5.144 of the 2016 Consultation. 

415 See paragraphs 5.15 to 5.188 of the 2016 Consultation. 

416 See paragraph 4.15 above. 
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 a national Low Bandwidth TI WHQA Market consisting of analogue, digital 

and TDM wholesale LLs with bandwidths ≤2Mb/s;   

 a national High Bandwidth TI WHQA Market consisting of TDM wholesale 

LLs with bandwidths >2Mb/s, and  

 two separate geographically differentiated ‘MI WHQA Markets’ consisting of 

all Ethernet, xWDM (and other high bandwidth interfaces) LLs of any 

bandwidth, in particular: 

 a Zone A MI WHQA Market consisting of all Ethernet, xWDM (and other high 

bandwidth interfaces) LLs of any bandwidth, with Zone A corresponding to an 

identified specific set of 3,048 Small Areas (‘SA(s)’)417 which cover 6,303 

wired MI WHQA  connected business premises in the State; and  

 a Zone B MI WHQA Market consisting of all Ethernet, xWDM (and other high 

bandwidth interfaces) LLs of any bandwidth, with Zone B corresponding to an 

identified set of 15,593  Small Areas, which cover 3,322 wired MI WHQA 

connected  business premises in the State. 

 The above product markets (together referred to as the ‘Relevant WHQA 

Markets’) do not include wholesale wireless LLs due to the lack of effective 

demand supply and demand side substitutability between wired and wireless 

wholesale LLs. Nevertheless, ComReg considers any competitive constraint posed 

by suppliers of wireless LLs when carrying out competition analysis and 

assessment of SMP in Section 5.2.3 of this Further Consultation. 

 Asymmetric wholesale business broadband services are not considered a 

substitute for a WHQA LLs due to the lack of effective supply and demand side 

substitutability between the products. 

 Passive infrastructure, such as Dark Fibre, is considered as an upstream input that 

can be used to supply retail and/or wholesale LLs, but not as an effective direct 

substitute for a wholesale LL.  

 Eircom’s and alternative network owners’ self-supply is included in the Relevant 

WHQA Markets if these owners are supplying WHQA products to Access Seekers.  

                                            
 
 
417 As noted in paragraph 4.132, Small Areas have been developed by Ordinance Survey Ireland (‘OSI’) 
for the Central Statistics Office (‘CSO’). See 
http://www.cso.ie/en/census/census2016reports/census2016smallareapopulationstatistics/ for more 
details. 

http://www.cso.ie/en/census/census2016reports/census2016smallareapopulationstatistics/
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 As noted above, ComReg’s preliminary position is that the TI WHQA Markets are 

national in scope given that the conditions of competition appear to be sufficiently 

homogenous. 

 In relation to MI WHQA Market, ComReg’s preliminary position is that there are two 

distinct geographic MI WHQA Markets, namely Zone A and Zone B. 

 ComReg notes that conditions of competition for MI WHQA appear to be sufficiently 

heterogeneous within each respective individual Zone A and Zone B as to be 

distinct markets. At the same time, the conditions of competition within each 

individual SA within Zone A on the one hand and within each individual SA within 

Zone B, on the other, appear to be sufficiently similar such that aggregation of SAs 

into these two distinct geographic Zone A and Zone B markets is appropriate. 

4.6.2 Trunk/Terminating Boundary for WHQA markets 

 ComReg is of the further preliminary view that the trunk/terminating boundary for 

MI WHQA should be revised from the current 20 urban centres to the 107 Trunk 

Nodes listed in Appendix: 8 where alternative providers of MI WHQA are available 

to provide trunk conveyance.  

 In relation to the LB TI WHQA, ComReg is of the further preliminary view that all 

such circuits are considered terminating segments.  

Question 2:  Do you agree with ComReg’s further preliminary conclusions 
on the definition of the Relevant WHQA Markets? Please 
explain the reasons for your answer, clearly indicating the 
relevant paragraph numbers to which your comments refer, 
along with all relevant factual evidence supporting your 
views. 
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5 Competition Analysis and Assessment 

of SMP in the WHQA Markets 

 Introduction 

5.1 In this Section, ComReg sets outs its further preliminary views in relation to the 

Competition Assessment of the Relevant WHQA markets.  

5.2 In summary, ComReg has decided to maintain its preliminary view that there are 

two TI markets: an LB TI WHQA market and a HB TI WHQA market. Furthermore, 

ComReg is maintaining its preliminary view that Eircom is likely to have SMP in the 

LB TI WHQA market and that no SP is likely to have SMP in the HB TI WHQA 

market.  

5.3 However, ComReg is of the further preliminary view that there are two distinct MI 

WHQA markets delineated by their geographic scope: a Zone A MI WHQA Market 

and a Zone B MI WHQA market. Furthermore, ComReg is of the further preliminary 

view that no SP is likely to have SMP in the Zone A MI WHQA market and that 

Eircom is likely to have SMP in the Zone B MI WHQA market.  

5.4 This Section is set out as follows;  

 First, Section 5.2 sets out the preliminary views of the 2016 Consultation; 

 Then, in Section 5.3, ComReg details Respondents views of the position set 

out in the 2016 Consultation; 

 Next, in Section 5.4 and 5.5, ComReg responds to the Respondents views in 

relation to the competition assessment in the 2016 Consultation;  

 Then, in Section 5.6, ComReg details its further competition assessment of 

the relevant MI WHQA markets – namely, the Zone A MI WHQA market and 

the Zone B MI WHQA; and  

 Finally, Section 5.7 sets out ComReg’s overall preliminary conclusions.  
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 Preliminary views set out in the 2016 Consultation 

5.5 In the 2016 Consultation ComReg first set out its approach to assessing 

competition in each of the Relevant WHQA Markets and, in doing so, set out the 

relevant criteria according to which it would consider whether any SP had 

significant market power (SMP) in these markets418. 

5.6 ComReg noted that in markets subject to ex ante SMP regulation, an SMP SP’s 

behaviour may also be restricted by way of existing SMP regulatory controls. It was 

identified that it is necessary, however, to consider the potential ability and 

incentive of the undertaking to exert market power in the absence of ex ante SMP 

regulation in the markets concerned. To do otherwise could lead to a circular finding 

of non-dominance on the basis of SMP regulatory remedies that would cease to 

exist following the completion of a market analysis and, in the absence of which, 

the authorised undertaking may be able to exert market power. 

5.7 In the 2016 Consultation419, ComReg then assessed competition in each of the 

Relevant WHQA Markets having regard to the effectiveness of: 420  

 existing competition in the Relevant WHQA Markets: an assessment of 

factors such as vertical integration, market shares, relative strength of existing 

competitors, barriers to expansion, indirect constraints and pricing 

behaviour421; 

 potential competition in the Relevant WHQA Markets: an assessment of 

factors such as control of infrastructure not easily duplicated, technological 

advantages or superiority, barriers to entry in the Relevant WHQA Markets as 

well as considering the overall strength of potential competitors422; and 

                                            
 
 
418 See paragraphs 6.13 to 6.21 of the 2016 Consultation. 

419 See Section 6 of the 2016 Consultation. 

420 The framework and approach used by ComReg to assess SMP was set out in paragraphs 6.4 to 6.22 of 
the Consultation, including the factors which ComReg considered to be most relevant to the assessment of 
SMP. 

421 See paragraphs 6.26 to 6.45, 6.100 to 6.103 and 6.110 to 6.130 of the 2016 Consultation. 

422 See paragraphs 6.46 to 6.68, 6.104 and 6.131 to 6.134 of the 2016 Consultation. 
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 strength of any countervailing buyer power (‘CBP’): an assessment of the 

impact posed by any strong buyers of WHQA products on the competitive 

behaviour of WHQA SPs423. 

5.2.1 SMP Assessment in the LB TI WHQA Market 

5.8 ComReg assessed competition within the LB TI WHQA Market having regard to 

existing competition, potential competition and any CBP. In relation to existing 

competition, ComReg noted that424: 

 Eircom had a high and persistent hypothetical425 market share426 in a slowly 

declining market over the period 2013 to 2015 with its share having increased 

from [ ] in 2013 to [ ]427 in 2015. It was also noted that Eircom’s 

existing competitors in the retail LB TI Market continue to be heavily 

dependent on Eircom’s wholesale inputs when providing associated retail 

services. In this regard, at the end of 2015 [ ]428 of retail LB TI LLs 

provided by Eircom competitors depended on the use of wholesale inputs 

supplied by Eircom. 

 Eircom’s hypothetical market share is unlikely to fall close to or below 50% 

within the lifetime of this market review due to the lack of competitors429 that 

would be capable of exercising a sufficiently effective competitive constraint 

and there being no notable evidence of existing competition materially 

impacting Eircom’s pricing behaviour. 

                                            
 
 
423 See paragraphs 6.69 to 6.94, 6.105 and 6.135 to 6.141 of the 2016 Consultation. 

424 See paragraphs 6.25 to 6.45 of the 2016 Consultation. 

425 In this context ‘hypothetical’ refers to the market share absent regulation under the MGA.  

426 In paragraphs 5.20 to 5.24 of the 2016 Consultation and paragraph 4.13 above, ComReg noted that self-
supply of SPs’ wholesale LLs to its retail businesses is considered to be a part of the Relevant WHQA 
Markets due to the fact that such supply is typically readily divertible to the wholesale merchant market. 
However, Eircom’s supply of WHQA products to its mobile arm Eircom Group Mobile and its joint subsidiary 
Tetra as well as MNOs’ internal supply of LL connectivity to their own downstream mobile operations were 
considered to be outside of scope of the Relevant WHQA Markets given such supply was captive. Therefore, 
market shares presented in Section 6 of the 2016 Consultation include SPs’ self–supplied retail LLs with 
the exception of the MI WHQA used by the aforementioned subsidiaries. 

427 Greater than 75%. 

428 Greater than 60%. 

429 In this regard, ComReg noted that Eircom’s market share is more than six times larger than market share 
of its nearest competitor. 
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 Other factors such as vertical integration, relative strength of existing 

competitors, barriers to expansion and indirect constraints also indicate that 

Eircom is unlikely to be sufficiently constrained by existing competition such 

that it would prevent Eircom from behaving, to an appreciable extent, 

independently of competitors, customers and consumers. 

5.9 ComReg then assessed the potential competition within the LB TI WHQA Market 

and in this regard noted that430: 

 LB TI WHQA Market is in slow decline which, in ComReg’s preliminary view, 

implied that there is likely to be insufficient potential new demand to 

incentivise an SP to invest in infrastructure to provide LB TI WHQA services 

in the future; 

 Entry into LB TI WHQA Market by an existing MI WHQA SP through adapting 

its existing network is unlikely having regard to the slow decline in this market 

and the uncertainty this creates about the ability for an SP to recover any 

investment associated with such adaption (which would be largely sunk and 

stranded); and  

 Entry into LB TI WHQA Market by using LLU inputs is unlikely as entrants 

would be unlikely to benefit from the same economies of scale to those 

enjoyed by the incumbent WHQA supplier and it would be likely to face sunk 

costs in attempting to replicate (even to a lesser scale) the WHQA service 

using LLU inputs. 

5.10 In assessing CBP431, ComReg set out the framework for CBP assessment and, 

having regard to this framework, noted that: 

 Eircom’s retail arm, with a [ ]432 market share of all LB TI LL purchases 

is, by a significant margin, the largest purchaser in the LB TI WHQA Market. 

BT has a [ ]433 market share of overall Low Bandwidth TI WHQA sales 

and is the largest third-party purchaser of LB TI WHQA products from Eircom; 

 Any dependency by Eircom on wholesale revenues earned from Access 

Seekers could be largely converted to retail revenues through foreclosing 

access to the LB TI WHQA products and appropriating the retail demand 

currently being met by Access Seekers; 

                                            
 
 
430 See paragraphs 6.46 to 6.68 of the 2016 Consultation. 

431 See paragraphs 6.69 to 6.94 of the 2016 Consultation. 

432 Greater than 65%. This only includes Eircom’s retail self-supply. 

433 Less than 20%. 
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 The existence of credible alternative sources of LB TI WHQA supply is 

unlikely due to an absence of effective potential competition emerging in the 

LB TI WHQA Market; and 

 There is no firm behavioural evidence to suggest that Eircom is facing 

effective pricing constraints due to Access Seekers’ bargaining power during 

negotiations. 

5.11 Taking into account the assessment of existing competition, potential competition 

and any CBP, ComReg was of the preliminary view that Eircom should be 

designated as having SMP in the LB TI WHQA Market.  

5.2.2 SMP Assessment in the HB TI WHQA Market 

5.12 ComReg started its SMP assessment in the HB TI WHQA Market by examining the 

strength of existing competition434. In this regard, ComReg noted that: 

 the HB TI WHQA Market is in terminal decline with only [ ] active circuits 

in existence at the end of 2015 (having fallen from [ ] in 2013). It was 

therefore questionable whether this market is likely to be worthy of 

monopolisation given its scale. 

 BT is the largest provider of services in this market with a hypothetical market 

share of [ ]435. Eircom’s hypothetical market share at the end of 2015 

was [ ]436 having declined by [ ] since 2013. 

5.13 Given the decline of the HB TI WHQA Market, ComReg considered that it is unlikely 

that there will be any potential competition in the HB TI WHQA Market437. 

5.14 In relation to the CBP assessment, ComReg considered that such assessment 

could not be meaningfully employed in ComReg’s analysis of the HB TI WHQA 

Market given the state of decline of this market438. 

                                            
 
 
434 See paragraphs 6.110 to 6.130 of the 2016 Consultation. 

435 Less than 50%. 

436 Less than 30%. 

437 See paragraph 6.104 of the 2016 Consultation. 

438 See paragraph 6.105 of the 2016 Consultation. 
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5.15 Having regard to the assessment of existing competition, potential competition and 

any CBP, ComReg was of the preliminary view that no SP is likely to have SMP in 

the HB TI WHQA Market. 

5.2.3 SMP Assessment in the MI WHQA Market 

5.16 ComReg started its SMP assessment in the MI WHQA Market by examining the 

strength of existing competition439, noting the following: 

 Eircom is the largest provider of MI WHQA products with a hypothetical 

national market share of [ ]440 at the end of 2015. A number of SPs 

held hypothetical market shares above 10% including BT [ ], Enet 

[ ] and Airspeed [ ].441 

 Eircom’s main competitors in the MI WHQA market have their own wired or 

wireless network infrastructure with a wide geographic coverage442 as they 

have established Points of Presence (‘POPs’) in all provinces and many of 

the regional centres443. 

 The dependency on Eircom’s MI WHQA LL inputs for the provision of retail 

and/or wholesale MI LL services is relatively low with only [ ]444 of retail 

MI LL services provided by Eircom’s competitors depending on wholesale 

inputs from Eircom at the end of 2015. In the wholesale market, the 

corresponding figure was [ ]445. 

                                            
 
 
439 See paragraphs 6.100 to 6.103 of the 2016 Consultation. 

440 Less than 40%. 

441 Hypothetical in this context refers to the market share that would pertain in the absence of regulation on 
Eircom  

442 ComReg noted, however, that the ubiquity of Eircom’s network has not been replicated by any 
competitor. 

443 Appendix: 11 of the 2016 Consultation illustrated the geographical reach of Eircom’s competitors’ 
networks. 

444 Less than 15%. 

445 Less than 15%. 
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 The geographic analysis of market shares indicated that differences in market 

shares and the strength/presence of SPs inside and outside Business Parks 

is not sufficient to warrant the delineation of separate geographic MI WHQA 

Markets446. 

 Other factors relevant to existing competition in the MI WHQA Market such 

as vertical integration, strength of existing competitors, barriers to expansion 

and pricing behaviour indicated that there is no SP with SMP in the MI WHQA 

Market. 

5.17 ComReg then assessed potential competition within the MI WHQA Market and in 

this regard noted that barriers to entry appeared to have been largely been 

overcome, particularly in areas of high demand for LLs as was evident from 

infrastructure based competition and the strength of existing competitors447. 

ComReg also noted that the prospects for competition in the MI WHQA Market, 

based on trends to date, appear to be favourable as the roll-out of the SIRO network 

and the NBP should over time further strengthen the presence of independent 

infrastructure based competition, to the extent that they can be utilised to provide 

MI WHQA LLs. To the extent that successful bids involve the rollout of new 

infrastructure. 

5.18 In relation to the CBP assessment, ComReg considered that448: 

 There is a low reliance by retail customers on any particular SP for the supply 

of MI WHQA products, with the majority of retail MI LLs being supplied either 

on-net or purchased from a number of MI WHQA SPs. 

 The threat of switching supply is credible as there are a number of possible 

alternative suppliers of MI WHQA products. 

5.19 Having regard to the assessment of existing competition, potential competition and 

any CBP, ComReg was of the preliminary view that no SP is likely to have SMP in 

the MI WHQA Market. 

                                            
 
 
446It was also noted that such delineation would not result in any SP having a market share suggestive of 
SMP in any of the subnational MI WHQA markets. 

447 See paragraphs 6.131 to 6.134 of the 2016 Consultation. 

448 See paragraphs 6.135 to 6.141 of the 2016 Consultation. 
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 Respondents’ Views 

5.20 All 12 Respondents expressed views on ComReg’s competition analysis and 

assessment of SMP in the Relevant WHQA Markets. 

5.21 Eircom generally agreed with ComReg’s SMP assessment, but provided comments 

on the proposed pricing obligations in the LB TI WHQA Market and the proposed 

sunset period for the withdrawal of existing remedies in the HB TI WHQA and MI 

WHQA Markets (which are summarised in Section 7449 and Section 10450 

respectively).  

5.22 Airspeed, ALTO, BT, Cogent, Enet, GTT, HEAnet, Three451, Verizon, Virgin 

Media452 and Vodafone disagreed with ComReg’s competition assessment and 

also made comments453 in relation to the proposed sunset period for the withdrawal 

of existing remedies in the HB TI WHQA and MI WHQA Markets. 

5.23 ComReg has summarised the Respondents’ views on the competition analysis and 

assessment of SMP in the Relevant TI WHQA Markets and the MI WHQA Market 

below, in particular: 

 Respondents views on the SMP assessment in the TI WHQA Markets are 

discussed in paragraphs 5.25 to 5.28 below; and 

 Respondents views on the SMP assessment in the MI WHQA Market are 

discussed in paragraphs 5.29 to 5.41 below. 

5.3.1 Respondents’ views on the SMP assessment in the TI 

WHQA Markets 

5.24 ComReg has summarised the Respondents’ main views on the assessment of 

competition in the Relevant TI WHQA Markets, grouping the key issues raised into 

the identified themes below, namely: 

                                            
 
 
449 See paragraphs 7.97 to 7.106 below. 

450 See paragraph 10.10 below. 

451 Three did not express any explicit view on ComReg’s SMP assessment, but supported ALTO’s 
Submission in this respect. 

452 Virgin Media did not express any explicit view on ComReg’s SMP assessment, but it can be presumed 
that Virgin Media disagreed with ComReg’s preliminary views given its comments in relation to the 
assessment of the WHQA Market t.  

453 These comments are summarised in paragraphs 10.7 to 10.9 below. 
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 Issues surrounding the deregulation of the HB TI WHQA Market (discussed 

in paragraphs 5.25 to 5.28 below); and 

 The declining demand for the LB TI WHQA products was not properly 

considered (discussed in paragraphs 5.29 to 5.41 below). 

Issues surrounding the deregulation of the HB TI WHQA Market 

5.25 5 Respondents expressed views in relation to the competition assessment in the 

HB TI WHQA Market. ALTO, BT, HEAnet and Eircom agreed that no SP has SMP 

in the HB TI WHQA Market. 

5.26 Further, Eircom considered that the proposed sunset period for removal of existing 

obligations in the HB TI WHQA Market is neither proportionate nor appropriate. 

5.27 Verizon was of the view that Eircom should be designated with SMP in the HB TI 

WHQA Market. Verizon noted that size and nature of this market in itself does not 

merit de-regulation and it considered that, in the absence of regulation, end-users 

purchasing these services are likely to be harmed. Verizon considered that, at a 

minimum, Eircom should be required to offer HB TI WHQA products and to maintain 

cost transparency and product stability for the period of this market review. 

The declining demand for the LB TI WHQA products was not 
properly considered  

5.28 Eircom considered that the declining demand for LB TI WHQA products was not 

properly considered by ComReg when proposing regulatory obligations in this 

market. Eircom was of the view that ComReg should maintain the incentives for 

end-user migration from LB TI LL services, referring to ComReg’s 2016 Wholesale 

Fixed Access Services Pricing Decision454. 

5.3.2 Respondents’ Views on SMP assessment in the MI 

WHQA Market 

5.29 8 of 12 Respondents expressed views on this issue. ComReg has summarised the 

Respondents’ main views on the assessment of the competition in the Relevant MI 

WHQA Market, grouping the key issues raised into the identified themes below, 

namely: 

                                            
 
 
454 See “Pricing of Eir’s Wholesale Fixed Access Services, Response to Consultation Document 15/67 and 
Final Decision, ComReg Document 16/39, Decision D03/16, 18 May 2016” (the ‘Wholesale Fixed Access 
Services Pricing Decision’). 

https://www.comreg.ie/publication/pricing-of-eiras-wholesale-fixed-access-services-response-to-consultation-document-1567-and-final-decision/
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 Issues surrounding the deregulation of the MI WHQA Market (discussed in 

paragraphs 5.30 to 5.36 below); 

 Enet’s role in the provision of WHQA services (discussed in paragraphs 5.37 

to 5.38 below);  

 Over-reliance on market shares, as other indicators point towards the market 

power of Eircom (discussed in paragraphs 5.39 to 5.40 below); and 

 Potential impact of deregulation in the MI WHQA Market on the provision of 

backhaul services (discussed in paragraph 5.41 below). 

Issues surrounding the deregulation of the MI WHQA Market 

5.30 Airspeed, Cogent and GTT did not agree with ComReg’s preliminary view that no 

SP has SMP in the MI WHQA Market, each referring to the lack of substitutability 

between wired LLs and wireless LLs and the lack of availability of fibre access SPs 

other than Eircom. 

5.31 ALTO considered that ComReg’s assessment did not properly follow the SMP 

Guidelines in that there was no appropriate assessment of competition at a 

subnational level. In this regard, ALTO argued that ComReg failed to properly 

assess competition outside of Business Parks and noted that the presence of a 

SPs’ network in a particular area did not mean that all premises within that area are 

accessible. ALTO also critiqued the level of transparency in relation to the 

methodology used in estimating SPs’ market shares and queried whether the 

presented results were correct. 

5.32 BT also disagreed with ComReg’s competition assessment in the MI WHQA Market 

and queried whether presented results were correct. BT reiterated its arguments 

raised in relation to ComReg’s definition of the MI WHQA Markets455. BT was of 

the view that if Eircom has SMP in the LB TI WHQA Market, it would have the same 

market power in the MI WHQA Market and argued that a different MI WHQA market 

definition would lead to Eircom having SMP in the provision of MI WHQA LLs.  

                                            
 
 
455 See section 4.3 above. 
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5.33 Enet disagreed that no SP has SMP in the MI WHQA Market and argued that 

ComReg should have carried out an SMP assessment in a combined TI/MI WHQA 

Market as well as arguments in relation to the market definition.456 Likewise, Enet 

also reiterated arguments that it raised in relation to ComReg’s definition of the 

WHQA Markets457 and outlined, in its view, the likely outcomes in the absence of 

regulation.   

5.34 HEAnet disagreed with ComReg’s assessment of competition in the MI WHQA 

Market and noted that, outside of Business Parks and major cities, all SPs seeking 

fibre based WHQA products depend on Eircom to a certain extent. 

5.35 Verizon reiterated its view that only Eircom, BT and Enet can provide WHQA 

services nationwide. Verizon also referred to difficulties it experienced when 

purchasing WHQA products from Eircom, Enet’s dependency on Eircom’s network 

and the high price level of Ethernet LLs relative to similar products in other EU 

Member states.  

5.36 Vodafone disagreed that no SP has SMP in the MI WHQA Market and considered 

that ComReg’s assessment did not follow the SMP Guidelines and did not properly 

assess all of the available data. Vodafone also reiterated its view that wireless LLs 

should be excluded from the Relevant WHQA Markets and highlighted its 

dependency on Eircom’s network.458 

Enet’s role in the provision of WHQA services 

5.37 ALTO considered that ComReg had misinterpreted Enet’s role in the provision of 

WHQA services. In ALTO’s view, Enet is a competitive wholesale SP providing LL 

services at both retail and wholesale level rather than an entity providing wholesale 

services on the publicly owned MANs. ALTO reiterated its view in relation to the 

treatment of dark fibre services459 and called for a reconsideration of the entire 

market analysis. 

5.38 BT reiterated its views in relation to dark fibre treatment in ComReg’s 

assessment460 and argued that Enet should also be designated with SMP (in 

addition to Eircom). BT supplemented its response with maps of available access 

infrastructure in several geographic areas. 

                                            
 
 
456 See paragraph 4.38 above 

457. See section 4.3 above. 

458 See paragraphs 4.27 to 4.28 above 

459 See paragraphs 4.30 to 4.32 above. 

460 See paragraphs 4.31 to 4.32 above. 
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Over-reliance on market shares as other indicators point towards 
market power of Eircom 

5.39 Vodafone argued that ComReg had attached too much weight to market share 

evidence in its competition assessment, as other indicators of market power such 

as the ubiquity of Eircom’s network, vertical integration and Eircom’s suggested 

dominance in related broadband and voice markets pointed towards Eircom having 

market power in the MI WHQA Market. 

5.40 BT referred to ubiquity of Eircom’s network as being a critical advantage in the 

provision of WHQA services. 

Potential impact of deregulation in the MI WHQA Market on the 
provision of backhaul services 

5.41 Enet, Virgin Media and Vodafone argued that the deregulation of the MI WHQA 

Market would lead to non-availability of backhaul services in areas where only 

Eircom’s network is present. 

 ComReg’s Assessment of Respondents’ Views  

5.42 Below ComReg assesses Respondents views as follows: 

 Respondents’ views on the SMP assessment in the TI WHQA Markets are 

considered in paragraphs 5.43 to 5.54 below; and 

 Respondents’ views on the SMP assessment in the MI WHQA Market are 

considered in paragraphs 5.55 to 5.76 below. 

5.4.1 ComReg’s assessment of Respondents’ views on the 

competition assessment in the TI WHQA Markets 

5.43 In paragraphs 5.24 to 5.28 above, ComReg summarised the key issues raised by 

Respondents concerning ComReg’s preliminary competition analysis and 

assessment of SMP in the Relevant TI WHQA Markets. Below, ComReg assesses 

Respondents’ views under each of the key themes identified in paragraph 5.24 

above, in particular: 

 Issues surrounding deregulation of the HB TI WHQA Market (discussed in 

paragraphs 5.44 to 5.47 below); and 

 The declining demand for the LB TI WHQA products was not properly 

considered (discussed in paragraphs 5.48 to 5.50 below). 
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Issues surrounding the deregulation of the HB TI WHQA Market  

5.44 ComReg disagrees with Verizon’s view as summarised in paragraph 5.27 above 

that Eircom should be designated with SMP in the HB TI WHQA Market. In the 

2016 Consultation461 ComReg noted that, absent regulation,462 BT was the largest 

provider of HB TI WHQA services, with a hypothetical market share of [ ]463 

at the end of 2015. More recent information based on SP responses to SIRs and 

set out in Figure 14 below indicates that BT continues to be the largest supplier of 

HB TI WHQA products, with a hypothetical market share of [ ]464 at the end 

of 2016, showing a decline on the 2015 figures. Eircom’s hypothetical market share 

was [ ] in 2014 and is substantially lower than that of BT’s465. Hence, at 

the end of 2016, no SP had a market share of over 50% that would in itself lead to 

a (rebuttable) presumption that a SP had SMP466 in the HB TI WHQA Market.  

                                            
 
 
461 See paragraphs 6.99 to 6.107 of the 2016 Consultation. 

462 Hypothetical shares absent regulation refers to the On-net supply at both the retail and wholesale level. 

463 Less than 50%. 

464 Less than 40%. 

465 Less than 30%. 

466 See paragraph 75 of the SMP Guidelines. 
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Figure 14: MGA Market Shares – HB TI WHQA Market [REDACTED] 
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5.45 Apart from this, ComReg remains of the view set out in the 2016 Consultation467 

that overall market size is a relevant factor when assessing completion in a market. 

In this regard, ComReg notes that at the end of 2016 there were [ ]468 active 

HB TI LLs, down from [ ]469 at the end of 2015 (a decline of 47 albeit over a 

small base) and there were only [  ] circuits ordered from Eircom in 2016. Thus, 

ComReg remains of the view as expressed in the 2016 Consultation470 that it is 

highly questionable whether the HB TI WHQA Market is worthy of monopolisation, 

as any supra normal profits potentially earned through attempted monopolisation 

are likely to be relatively low471. 

5.46 Having regard to the analysis in the 2016 Consultation and the consideration of 

Respondents’ views, it is ComReg’s preliminary position that no SP is likely to have 

SMP and that continued regulation of this market is no longer justified or 

proportionate. 

5.47 ComReg acknowledges the potential for some degree of disruption to end-users 

that the removal of regulation in the HB TI WHQA Market might cause. To mitigate 

any effects of this, a sunset period for the withdrawal of regulation from the HB TI 

WHQA Market was discussed in the 2016 Consultation472 and is further considered 

in Section 10 below. A sunset period is being specified in order to allow Eircom’s 

wholesale customers sufficient time to seek out alternative arrangements for the 

supply of HB TI WHQA products (should they decide to change supplier), whilst 

maintaining service continuity, thus ultimately minimising any impact of the de-

regulation of the HB TI WHQA Market on SPs and ultimately end-users.473   

                                            
 
 
467 See paragraph 6.100 of the 2016 Consultation. 

468 The number is less than 180. 

469 The number was between 200 - 225 in 2015, having fallen from over 275 in 2013. 

470 See paragraph 6.102 of the 2016 Consultation. 

471 In this regard, ComReg notes European Commission’s comments on this matter. In its comments on 
Belgian NRA’s notification European Commission stated that the definition of small, declining submarkets 
which contain only the most captive users will inevitably lead to market characteristics which suggest the 
existence of high entry barriers and SMP. See Commission Decision concerning Case AT/2017/1970: call 
origination on the public telephone network provided at fixed location in Austria and Case AT/2017/1971: 
access to the public telephone network provided at fixed location for residential and non-residential users 
in Austria, Brussels, 6.4.2017 C(2017) 2431 final. 

472 See Section 9 of the 2016 Consultation.  

473 See Section 10 below for more details. 
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The declining demand for the LB TI WHQA products was not 
properly considered 

5.48 ComReg does not agree with Eircom’s comments referred to in paragraph 5.28 

above that the declining demand for LB TI WHQA products was not sufficiently 

considered in the 2016 Consultation. While the demand for new installations of LB 

TI WHQA products is relatively low, as noted in paragraphs 3.85 to 3.88 above and 

in the 2016 Consultation474, there remains a small but significant base of installed 

active LB TI LLs. Moreover, having regard to these trends, in the 2016 

Consultation475 ComReg expressed its preliminary view that existing regulatory 

obligations (imposed under the 2008 Decision) with respect to requirements upon 

Eircom to provide access to certain LB TI WHQA products (such as wholesale 

analogue LLs, wholesale end-to-end digital leased lines and wholesale 

Channelised E1 (2Mb/s) Access476 LL services) should be removed, in particular, 

given proportionality considerations. ComReg considered that low demand and 

total volumes for these products, along with the continued imposition of regulatory 

obligations with respect to PPCs merits the withdrawal of regulatory obligations for 

these products.  

5.49 In relation to market share trends, Figure 15 below indicates that Eircom continues 

to have a high and persistent hypothetical market share in the LB TI WHQA Market. 

At the end of 2016 Eircom’s market share was [ ]477 up slightly from 

[ ]478 at the end of 2015. ComReg also notes that Eircom’s existing 

competitors continue to be heavily dependent on Eircom’s wholesale products 

when providing retail LB TI LL services. Overall, at the end of 2016, [ ]479 of 

retail LB TI LLs provided by Eircom’s competitors depended on the use of 

wholesale inputs supplied by Eircom.  

 

                                            
 
 
474 See paragraphs 3.30 to 3.31 of the 2016 Consultation. 

475 See paragraphs 8.28 to 8.29 of the 2016 Consultation. 

476 This is the wholesale product listed in Issue 1.0 of Eircom’s “Wholesale Leased Line Product Description” 
as currently published on its wholesale website as distinct to E1 Channelised Links required for the delivery 
of sub 2Mb/s PPC EULs. 

477 Greater than 75%. 

478 Greater than 75%. 

479 Over 55%. In 2015 the figure was [ ]. 
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Figure 15: MGA Market Shares – LB TI WHQA Market [REDACTED] 

 
 
5.50 ComReg notes Eircom’s views on maintaining the incentives for end-user migration 

from LB TI WHQA services. As discussed in more detail in Section 7 below 

concerning remedies, ComReg’s preliminary position is that maintaining existing 

prices for regulated LB TI WHQA is the most prudent approach to ensure regulatory 

certainty for both wholesale and retail customers for the review period.480  

                                            
 
 
480 See paragraphs 7.95 to 7.122 below. 
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Preliminary Positions on the SMP Assessment in the TI WHQA 
Markets 

Preliminary Positions on the SMP Assessment in the HB TI WHQA Markets 

5.51 In summary, having regard to the analysis in the 2016 Consultation and, in 

particular, the assessment of existing competition, potential competition and the 

strength of CBP481, as well as the consideration of Respondents’ views above482, 

ComReg maintains its preliminary view with respect to the competition assessment 

in the HB TI WHQA Market, as set out in the 2016 Consultation. 

5.52 ComReg’s preliminary position, therefore, is that no SP is likely to have SMP in the 

HB TI WHQA Market and that, consequently, this market should no longer be 

susceptible to ex ante regulatory intervention due to the negligible volume and the 

fact that no SP has a high market share. As such, ComReg proposes to withdraw 

regulation of HB TI WHQA products. The period for such withdrawal is considered 

further in Section 10 below. 

Preliminary Position on the SMP Assessment in the LB TI WHQA Markets 

5.53 In summary, having regard to the analysis in the 2016 Consultation and, in 

particular, the assessment of existing competition, potential competition and the 

strength of CBP483, as well as the consideration of Respondents’ views484, ComReg 

maintains its preliminary position with respect to competition assessment in the LB 

TI WHQA Market, as set out in the 2016 Consultation. 

5.54 ComReg, therefore, is of the preliminary view that ex ante regulation is justified 

within the LB TI WHQA Market and that Eircom should be designated as having 

SMP in this market.  

                                            
 
 
481 See paragraphs 6.99 to 6.107 of the 2016 Consultation. 

482 See paragraphs 5.43 to 5.47 of this Further Consultation. 

483 See paragraphs 6.25 to 6.98 of the 2016 Consultation. 

484 See paragraphs 5.48 to 5.50 of this Further Consultation. 
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 ComReg’s Assessment of Respondents’ Views on the 

Competition Assessment in the MI WHQA Market 

5.55 In paragraphs 5.29 to 5.41 above, ComReg summarised the key issues raised by 

Respondents concerning ComReg’s preliminary views on the competition analysis 

and assessment of SMP in the MI WHQA Market. Below, ComReg assesses 

Respondents’ views under each of the key themes identified in paragraph 5.29 

above, in particular: 

 Issues surrounding the deregulation of the MI WHQA Market (discussed in 

paragraphs 5.57 to 5.59 below); 

 Enet’s role in the provision of WHQA services (discussed in paragraphs 5.62 

to 5.66 below); and 

 Over-reliance on market shares as other indicators point towards market 

power of Eircom (discussed in paragraphs 5.67 to 5.76 below); and 

5.56 After considering Respondents’ views ComReg then goes on to revisit its 

competition assessment for the Zone A MI WHQA Market and Zone B MI WHQA 

Market in Section 5.6 below. 

5.5.1 Issues surrounding the deregulation of the MI WHQA 

Market  

5.57 As noted in paragraph 5.29 above, 8 of 12 Respondents expressed views on 

ComReg’s preliminary view in the 2016 Consultation that no SP was likely to have 

SMP in the MI WHQA market as it was defined at the time. Most of such 

respondents disagreed with this assessment. 

5.58 The issues raised by Respondents included the view that there were many 

premises to which it would not be possible for SPs, other than Eircom, to provide 

wholesale and/or retail MI HQA services. As such, those SPs could be foreclosed 

from competing in the MI WHQA and/or retail MI LL’s market. Respondents also 

raised issues concerning the substitutability of wireless LLs for fibre LLs and the 

adequacy of the definition of the MI WHQA Market from a geographic perspective. 
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5.59 ComReg is of the view that these issues relate to the definition of the MI WHQA 

Market as then set out in the 2016 Consultation, and have been considered and 

addressed in the context of the updated product and geographic assessment of the 

MI WHQA Market in Section 4.4.4 above. ComReg has considered these views 

and, alongside the further evidence gathered through the engagement with 

Respondents and with Multi-site retail LL customers, has proposed to revise the 

definition of the MI WHQA Market in terms of both its product and geographic 

scope.485 In this respect ComReg has proposed to exclude wireless WHQA LLs 

from the product market and has also proposed two separate markets from a 

geographic perspective. 

5.60 ComReg disagrees with ALTO’s and Vodafone’s view that ComReg has failed to 

follow the SMP Guidelines. While we respect that Respondents’ may disagree with 

the outcome of analysis, as evidenced in the 2016 Consultation and this Further 

Consultation, ComReg considers that it has appropriately considered and given 

due weight to the various criteria set out in the SMP Guidelines and has analysed 

them appropriately.  

5.61 With respect to ALTO’s comments on the transparency of data in the 2016 

Consultation, ComReg sought to balance the need of protecting the potential 

confidentiality of individual SP information, while at the same time providing 

evidence to support this analysis. In this respect, where information has been 

redacted we sought, within footnotes, to provide an indicative ranges for the 

relevant data. As noted in the 2016 Consultation486, and in paragraph 1.67 above 

we also provide an opportunity for individual SPs who wish to review their own 

redacted information to make a request for such in writing to ComReg. 

5.5.2 Enet’s role in the provision of WHQA services 

5.62 ComReg notes ALTO’s and BT’s comments regarding Enet’s role in the provision 

of MI WHQA services (and retail LL services) as summarised in paragraphs 5.37 

to 5.38 above. In Section 4 above (and in the 2016 Consultation) ComReg 

considered publicly owned MAN infrastructure as being a State aid regulated open 

wholesale access network487 and set out its reasons for the inclusion of Enet’s 

related MI WHQA LLs within ComReg’s assessment. 

                                            
 
 
485 See paragraph  4.266 of this Further Consultation. 

486 See paragraph 1.57 of the 2016 Consultation. 

487 See paragraphs 4.96 to 4.97 of this Further Consultation. 
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5.63  In contrast, Enet’s private MAN network in Castlebar and additional network 

[            

         ] are treated as 

private infrastructure and so treated such network inputs in the same manner as all 

other privately owned networks. ComReg has adopted the same approach in its 

assessment of the geographic scope of the MI WHQA Markets as set out in detail 

in Section 4 of this Further Consultation. In particular, ComReg considered the 

treatment of publicly owned MANs and privately owned MANs in its geographic 

market assessment in Section 4.  

5.64 Furthermore, ComReg notes that Enet’s parent company Granahan McCourt 

Capital acquired Airspeed in November 2014488 and for the purposes of this Further 

Consultation, ComReg treats Enet’s and Airspeed’s WHQA sales as sales of a 

single, vertically integrated entity. As a result, Enet’s and Airspeed’s on-net market 

shares are combined when assessing the strength of existing competition in the MI 

WHQA market(s). Thus, contrary to ALTO’s view, ComReg considers that Enet’s 

role both as the MSE responsible for managing, maintaining and operating MANs 

on behalf of the State and as vertically integrated entity selling WHQA products 

over privately owned infrastructure is appropriately taken into consideration in 

ComReg’s assessment of SMP in the Relevant WHQA Markets. 

                                            
 
 
488 See http://www.techcentral.ie/granahan-mccourt-capital-acquires-airspeed-telecom/.  

http://www.techcentral.ie/granahan-mccourt-capital-acquires-airspeed-telecom/
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5.65 In relation to BT’s comment that both Enet and Eircom can potentially be 

designated with SMP, ComReg notes that, having regard to the consideration of 

the issues in this Section 5 there is no material evidence to suggest that Eircom 

and Enet are jointly dominant in either the Zone A MI WHQA Market or Zone B MI 

WHQA Market (and no such evidence was adduced by BT in its Submission). 

ComReg reiterates that its understanding is that Enet, as the MSE, is required 

(pursuant to the EC’s State Aid approval) to sell all products on a fair, transparent, 

non-discriminatory and equal basis to all Access Seekers. Furthermore, 

Department of Communications, Climate Action and Environment (‘DCCAE’) sets 

the maximum price that Enet can charge for WHQA products sold using publicly 

owned MAN infrastructure. Hence, Enet’s ability to set prices above these levels 

for these products is limited489. Market share evidence indicates that in the Zone A 

MI WHQA Market Eircom has a [ ]490 market share while Enet has a 

[ ]491 market share with BT and Virgin Media also having market share in 

excess of 10%. Given the number of competing SPs, it does not suggest that co-

ordinated behaviour between Eircom and Enet in the Zone A MI WHQA Market is 

likely, although each case would need to be considered having regard to available 

evidence. 

5.66 Having regard to the analysis in the 2016 Consultation and the above consideration 

of Respondents’ views, ComReg’s preliminary position is that Enet’s role as both a 

MSE and vertically integrated Undertaking selling MI WHQA products over State 

owned and privately owned infrastructure is appropriately taken into account in 

ComReg’s assessment of SMP in the Relevant WHQA Markets. 

5.5.3 Over-reliance on market shares as other indicators 

point towards market power of Eircom 

5.67 ComReg notes Vodafone’s and BT’s comments in paragraphs 5.39 to 5.40 above 

suggesting that ComReg’s assessment gave too much weight to market share 

evidence in its competition assessment. 

                                            
 
 
489 ComReg understands that Enet is allowed to set lower prices as the regulation specifies maximum prices 

490 Less than 45%. 

491 Less than 20%. 
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5.68 ComReg disagrees with Respondents’ views. Other factors relevant to existing 

competition in the MI WHQA Market, as well as potential competition and the 

strength of CBP were assessed in the 2016 Consultation492. These included inter 

alia vertical integration, strength of existing competitors, barriers to expansion, 

indirect constraints, pricing behaviour and barriers to entry/expansion. 

5.69 In relation to Eircom’s network ubiquity and any advantage in terms of economies 

of scale, ComReg notes that in the 2016 Consultation it was acknowledged that the 

presence of alternative networks has increased, particularly in areas of high 

business activity where there is likely to be more demand for retail MI LLs493. While 

owners of alternative wired infrastructure have not replicated the ubiquity of 

Eircom’s network, ComReg considered at that time that SPs of wireless LLs are 

exerting an effective competitive constraint on Eircom. It was also noted that 

Airspeed and Digiweb have nationwide coverage494 and, thus, enjoy the same 

economies of scale as Eircom. 

5.70 However, in light of ComReg’s further preliminary view to amend the WHQA 

product marked definition and, in particular, to exclude wireless LLs from the 

Relevant WHQA Markets, ComReg has performed a ‘‘network reach’’ analysis495 

to identify how much rival physical infrastructure is present in an SA. 

5.71 Table 16: below presents network reach evidence based on the proximity of Multi-

site retail LL customers’ premises to within 100 metres496 of SPs’ network 

infrastructure in both the Zone A and Zone B SAs.497.  

5.72 While ComReg acknowledges that some of these premises might not be currently 

connected with LLs, it considers that this subset of non-residential commercial 

premises is a reasonable approximation to identify potential demand for LLs, given 

that these premises are occupied by businesses already purchasing LL services 

for some of their locations. 

                                            
 
 
492 See paragraphs 6.122 to 6.141 of the 2016 Consultation. 

493 See paragraph 5.208 of the 2016 Consultation. 

494 See paragraph 5.214 of the 2016 Consultation. 

495 SeeTable 16: Network coverage in terms of multi-site retail LL customers’ premises December 2016. 

496 See paragraphs 4.159 to 4.160 for the explanation of why 100 metres distance criteria was chosen to 
identify Zone A and Zone B SAs. 

497See https://www.eircode.ie/business/products-and-services for more details. 

https://www.eircode.ie/business/products-and-services
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5.73 Table 16: illustrates that the combined reach of Alternative Networks at these 

locations is 96% of all Multi-site retail LL customers’ premises located in the Zone 

A MI WHQA Market, with Virgin Media, Enet and BT each covering in excess of 

40% of such premises. In contrast, the combined reach of alternative networks in 

the Zone B MI WHQA Market is 29.4% (mostly accounted by Virgin Media). This 

compares to Eircom’s assumed coverage of 90% - 100% in this geographic 

market.498 Thus, network reach evidence clearly demonstrates that Eircom is more 

likely to be capable of greater network reach advantages in the Zone B MI WHQA 

Market relative to alternative networks. 

                                            
 
 
498 Based on the fact that Eircom has a near ubiquitous access network. 
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5.75 ComReg notes Vodafone’s comments on Eircom’s ‘dominance’ in related voice and 

broadband markets. In line with the MGA approach, in the 2016 Consultation 

ComReg has considered the presence of regulation in other related markets500. In 

particular, ComReg considered that, absent regulation in the MI WHQA Market, 

Eircom’s competitors would be able to get access to regulated products in voice 

and broadband markets, thus limiting Eircom’s ability to leverage its SMP position 

in these markets into the MI WHQA Market.  ComReg must consider whether any 

SP has market power in the market being examined, namely the MI WHQA 

Markets. Additionally, ComReg, in the definition of the Relevant WHQA Markets in 

Section 4, has formed the view that broadband services are not part of these 

markets. 

5.76 Finally, ComReg does not agree with Vodafone’s view that Eircom has ‘dominance’ 

in terms of the provision of services to Government agencies. While, Eircom 

supplies a variety of services to public sector organisations (including, but not 

limited to retail MI LLs), ComReg notes that Eircom’s competitors are actively 

competing for public sector contracts and are providing a significant number of 

retail MI LLs to public sector customers as evident form information obtained via 

SIRs. ComReg also considers that defining the Relevant MI WHQA Markets by 

customer type would not likely be appropriate in the circumstances of this analysis 

given the analysis has included an assessment of the number of competing 

infrastructures at premises locations (amongst other factors). 

 Assessment of Competition in the Relevant MI WHQA 

markets 

5.77 In this section ComReg sets out its further preliminary view on the assessment of 

competition in the Relevant MI WHQA markets – namely the Zone A MI WQHA 

market and the Zone B MI WHQA market. ComReg is of the further preliminary 

view that no SP is likely to have SMP in the Zone A MI WHQA market and Eircom 

is likely to have SMP in the Zone B MI WHQA market.  

5.78 This section is set out as follows;  

 First, in Section 5.6.1 ComReg gives an overview of its approach to assessing 

competition in the Relevant MI WHQA market,  

 Then, in Section 5.6.2, ComReg details its assessment of competition in the 

Zone A MI WHQA market,  

                                            
 
 
500 For example, regulation for the market Wholesale central access for mass-market products provided at 
a fixed location (‘WLA’). 
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 Next, in Section 5.6.3, ComReg details its competition assessment in the 

Zone B MI WHQA market, and  

 Finally, Section 5.7 sets out ComReg’s overall preliminary conclusions.  

5.6.1 Overview 

5.79 The European regulatory framework for electronic communications networks and 

services has aligned the concept of SMP with the competition law definition of 

dominance advanced by the Court of Justice of the European Union in United 

Brands v. Commission501: 

“The dominant position referred to [by Article 102 of the Treaty on the 
Functioning of the European Union] relates to a position of economic 
strength enjoyed by an Undertaking which enables it to prevent effective 
competition being maintained on the relevant market by affording it the 
power to behave to an appreciable extent independently of its 
competitors, customers and ultimately of its consumers.” 

5.80 Article 14(2) of the Framework Directive502 effectively mirrors this definition of 

dominance and states that: 

“An Undertaking shall be deemed to have significant market power if, 
either individually or jointly with others, it enjoys a position equivalent to 
dominance, that is to say a position of economic strength affording it the 
power to behave to an appreciable extent independently of competitors, 
customers and ultimately consumers.” 

5.81 Arising from this definition, ComReg assesses whether SMP exists in accordance 

with the framework established by the European Commission. 

5.82 The European Commission’s SMP Guidelines, of which ComReg is required to take 

utmost account503, refer to a range of criteria that may be considered by National 

Regulatory Authorities (‘NRAs’) when seeking to establish whether any 

Undertaking(s) has SMP in a relevant market.  

                                            
 
 
501 Case 27/76 United Brands v European Commission [1978] ECR 207, Paragraph 65. See also paragraph 
70 of the SMP Guidelines.  

502 Which is transposed into Irish law by Regulation 25(1) of the Framework Regulations. 

503 In accordance with Regulation 25(2) of the Framework Regulations. 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52002XC0711(02)&from=EN
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5.83 The SMP Guidelines state that according to established case-law, very large 

market shares (that is, market shares in excess of 50%) are in themselves, save in 

exceptional circumstances, evidence of the existence of a dominant position:  

“According to established case-law, very large market shares — in excess 
of 50% — are in themselves, save in exceptional circumstances, 
evidence of the existence of a dominant position. An Undertaking with a 
large market share may be presumed to have SMP, that is, to be in a 
dominant position, if its market share has remained stable over time”504  

5.84 Furthermore, the SMP Guidelines state that: 

 single dominance concerns normally arise where market shares exceed 40%;  

 concerns can also arise at lower shares depending on the difference between 

the market shares of the Undertaking in question and that of its competitors; 

and;  

 Undertakings with market shares of no more than 25% are not likely to enjoy 

a (single) dominant position on the market concerned.505 

5.85 Market shares in excess of 50% therefore, give rise to a strong presumption of 

SMP.506  However, the SMP Guidelines also state that the existence of a high 

market share alone is not sufficient to establish the existence of SMP; rather it 

means that the Undertaking concerned might be in a dominant position and this 

needs to be considered alongside other potentially relevant criteria for assessing 

the existence of SMP, including the following:507 

 Overall size of the Undertaking; 

 Control of infrastructure not easily duplicated; 

 Technological advantages or superiority; 

 Absence of or low countervailing buyer power; 

 Easy or privileged access to capital markets/financial resources; 

 Product/services diversification (e.g. bundled products or services); 

 Economies of scale; 

 Economies of scope; 

                                            
 
 
504 Paragraph 75 of the SMP Guidelines. 

505 Ibid. 

506 Ibid. 

507 Paragraph 78 of the SMP Guidelines. 
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 Vertical integration; 

 A highly developed distribution and sales network; 

 Absence of potential competition; and 

 Barriers to expansion. 

5.86 The relative importance of each factor may vary from one analysis to the next as 

the characteristics or dynamics of the relevant market under examination change. 

Consequently, flexibility is needed in applying the above criteria. In addition, many 

of the above factors, while presented separately, may in fact be interrelated and all 

available evidence is considered by ComReg as a whole before a determination on 

SMP is made. In this respect, the SMP Guidelines note that:508 

“A dominant position can derive from a combination of the above criteria, 
which taken separately may not necessarily be determinative.” 

Approach to Assessing SMP in the Relevant WHQA Markets  

5.87 ComReg’s approach to assessing whether an Undertaking has SMP in the 

Relevant WHQA Markets is to carry out a forward looking analysis on the basis of 

existing and likely future market conditions509 and to consider the range of factors 

identified above that are of most relevance to these markets. 

Relevant SMP Criteria 

5.88 For the purposes of the analysis of the Relevant WHQA Markets, ComReg 

considers that the following criteria are of most relevance to the SMP assessment 

in these markets: 

 Overall size of the Undertaking; 

 Control of infrastructure not easily duplicated; 

 Absence of or low countervailing buyer power; 

                                            
 
 
508 Paragraph 79 of the SMP Guidelines. 

509 Paragraph 20 of the SMP Guidelines states that “In carrying out the market analysis ….. NRAs will 
conduct a forward looking, structural evaluation of the relevant market, based on existing market conditions. 
NRAs should determine whether the market is prospectively competitive, and thus whether any lack of 
effective competition is durable, by taking into account expected or foreseeable market developments over 
the course of a reasonable period. The actual period used should reflect the specific characteristics of the 
market and the expected timing for the next review of the relevant market by the NRA. NRAs should take 
past data into account in their analysis when such data are relevant to the developments in that market in 
the foreseeable future.”  
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 Product/services diversification (e.g. bundled products or services); 

 Economies of scale and scope; 

 Vertical integration; 

 Absence of potential competition; and 

 Barriers to expansion.  

5.89 It should also be noted that as with the case of the 2016 Consultation, there are a 

number of factor that ComReg does not consider relevant to the SMP assessment 

for the MI WQHA market for the same reasons as set out in the 2016 

Consultation.510 These are;  

 Technological advantages or superiority;   

 Easy or privileged access to capital markets/financial resources; and  

 A highly developed distribution and sales network 

Approach to Existing Regulation 

5.90 In markets subject to ex-ante SMP regulation a SP’s behaviour may also be 

restricted by way of existing SMP regulatory controls. It is necessary, however, to 

consider the potential ability of the Undertaking to exert market power in the 

absence of ex-ante SMP regulation511 in the markets concerned. To do otherwise 

could lead to a circular finding of non-dominance on the basis of SMP regulatory 

remedies that would cease to exist following the completion of a market analysis 

and, in the absence of which, the authorised Undertaking may be able to exert 

market power. In the context of an SMP assessment, in the Relevant WHQA 

Markets, the key questions to be assessed are: 

 How the SP in question would be likely to behave in the markets being  

assessed if it were free from current or potential SMP regulatory constraints; 

and 

                                            
 
 
510 See paragraphs 6.15 to 6.20 of the 2016 Consultation  

511 However, while discounting SMP regulation in the market concerned, other obligations (such as, for 
example, relevant SMP remedies existing in other markets, or obligations relating to general consumer 
protection) are assumed to be in place. 
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 How the SP in question would be likely to behave in the market being 

assessed having regard to the existence of any SMP and other obligations in 

related markets which could impact in the Relevant WHQA Markets.512 

Assessment of Competition and SMP 

5.91 Each of the relevant factors identified in paragraph 5.88 above is considered in 

detail below. Given an inherent degree of overlap, ComReg proposes to combine 

its assessment of these factors under the following three broad headings: 

 Existing competition in the Relevant WHQA Markets: an assessment of  

factors such as vertical integration, market shares, relative strength of existing 

competitors, barriers to expansion, indirect constraints, and pricing behaviour;  

 Potential competition in the Relevant WHQA Markets: an assessment of 

factors such as control of infrastructure not easily duplicated, barriers to entry 

in the Relevant WHQA Markets, as well as considering the overall strength of 

potential competitors; and 

 Strength of any countervailing buyer power (CBP): an assessment of the 

impact posed by any strong buyers of WHQA products on the competitive 

behaviour of WHQA SPs.513  

5.6.2 Assessment of Competition the in the Zone A  MI 

WHQA Market 

5.92 In this section ComReg presents its further preliminary views on the assessment 

of competition and SMP in the Zone A MI WHQA Market having considered 

Respondent’s views above. In doing so ComReg further examines, in particular, 

 existing competition in the Zone A MI WHQA Market (discussed in paragraphs 

5.94 to 5.113 below); 

 potential competition in the Zone A MI WHQA Market (discussed in 

paragraphs 5.114 to 5.117 below); and 

                                            
 
 
512 In the context of the WHQA Markets, the most pertinent related market is the Wholesale Local Access 
(‘WLA’) Market (formerly the WPNIA market). This market – referred to as Market 3a; Wholesale Local 
Access – is currently under review by ComReg and a consultation and draft decision is due in Q3 2016.  

513 It should be noted that where it found that existing competition is sufficient to ascertain that an 
Undertaking is not likely to have SMP in a relevant market, then the competitive constraint imposed by likely 
potential competition and countervailing buyer power are of relatively less importance with the exception 
markets where there is a concern that the existing competition may not be stable. 
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 CBP in the Zone A MI WHQA Market (discussed in paragraphs 5.118 to 5.125 

below). 

5.93 ComReg is of the preliminary view that the evidence on existing and potential 

competition is suggestive that it is unlikely that any SP has SMP in the Zone A MI 

WHQA Market and that this is likely to remain the case over the lifetime of this 

market review. 

Existing Competition in the Zone A MI WHQA Market 

5.94 Below ComReg examines factors such as market shares, vertical integration, the 

relative strength of existing competitors, barriers to expansion, indirect constraints, 

and pricing behaviour. 

5.95 From the outset, it should be noted that the delineation of the geographic scope of 

the relevant MI WHQA markets was predicated – in part – on the availability of 

alternative sources of supply in a given Small Area (SA) that could readily serve 

the majority demand or potential demand in that area.514 As such ComReg is of the 

further preliminary view that barriers to entry have been overcome in the Zone A 

MI WHQA and that as such existing competition is likely to be strong relative to the 

Zone B MI WHQA market.   

Market shares in the Zone A MI WHQA Market 

5.96 As noted in paragraph 4.165 above, ComReg’s market share estimation in the MI 

WHQA Market(s) is based on the count of premises connected to SPs’ networks 

and being supplied with services based on MI WHQA products. ComReg maintains 

the approach adopted in the 2016 Consultation and includes self-supply to retail 

arms of vertically integrated WHQA SPs in market share estimations. Eircom’s self-

supply to its mobile arm and Tetra, as well as MNOs supply of LL connectivity to 

their own downstream mobile operations is excluded from market share 

estimations as such supply is considered to be captive.515  

                                            
 
 
514 i.e. 75% of relevant premises are within 100 metres of three or more sources of MI WHQA supply. See 
paragraphs 4.158 to 4.165 above for more details.  

515 See paragraph 4.39  for more details. 
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5.100 As indicated in Section 4.4.4 and highlighted in Table 16 above, all of Eircom’s 

main competitors for the supply of MI WHQA LLs have their own wired network 

infrastructure, many with a relatively wide geographic coverage in Zone A, although 

not as wide as Eircom’s. While the ubiquity of Eircom’s network has not been 

replicated by any alternative network, Table 16 indicates that Virgin Media, Enet 

and BT each cover in excess of 40% of Multi-site retail LL customers’ premises, 

with an alternative network combined reach of over 90% Furthermore, as all these 

SPs are active in the MI WHQA market, this suggests that, absent Eircom, other 

SPs can purchase MI WHQA services over a wide coverage area, albeit potentially 

from multiple alterative networks.  

5.101 ComReg also highlights the particular importance of the State owned MANs 

network infrastructure operated by Enet, where wholesale open access at 94 urban 

centres is available to Access Seekers.519  

5.102 The strength of Eircom’s competitors is also evidenced by the relatively low Access 

Seeker dependency on Eircom for MI WHQA LL inputs for the provision of retail 

and/or wholesale MI LL services in the Zone A MI WHQA Market. In this regard 

ComReg notes that overall, [ ]520 of premises connected by alternative 

SPs, were on the basis of using Eircom’s MI WHQA inputs in the Zone A MI WHQA 

Market.   

Consideration of other factors relevant to existing competition in the Zone A 
MI WHQA Market 

5.103 Other factors considered by ComReg include vertical integration, relative strength 

of existing competitors, barriers to expansion, indirect constraints, and pricing 

behaviour.  

                                            
 
 
519 ComReg notes the exception of publically owned MANs that are reliant on Eircom to supply MI WHQA 
for the purposes of backhaul. However, these MANs are exclusively in the Zone B MI WHQA market.  

520 Less than 30%. 
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Vertical Integration 

5.104 The consideration of vertical integration was set out in the 2016 Consultation521. In 

relation to the Zone A MI WHQA Market, there are many vertically integrated SPs 

operating at both the wholesale and retail level. Thus, existing competitors have 

already entered retail and wholesale markets to pose a degree of competitive 

constraint on Eircom. As such, it is ComReg’s preliminary view that no SP is in a 

position where it is likely to be able to leverage its vertically integrated position to 

the detriment of competition in the Zone A MI WHQA  

Strength of Existing Competitors 

5.105 As can be seen from Table 17 above, there are four SPs with market shares of 

over 10% and no SP has a market share in excess of 45%. As such, it is ComReg’s 

preliminary view that there is no SP that enjoys a market position that is sufficiently 

strong as to not be competitively constrained by its rivals. Furthermore, the HHI 

index for the Zone A MI WHQA market is 2,290 which is indicative of moderate 

concentration.522 

Barriers to Expansion  

5.106 ComReg considers Barriers to Expansion alongside Barriers to Entry in the context 

of potential competition in paragraphs 5.114 to 5.117 below.  

Indirect Constraints 

5.107 As noted in paragraph 5.100 above, all SPs self-supplying retail MI LLs also supply 

MI WHQA services to Access Seekers. ComReg considered indirect constraints in 

the 2016 Consultation523 and noted that there are currently no retail LL SPs that 

utilise their own network inputs to provide those retail services who are not also 

active in the supply of MI WHQA LLs. ComReg was of the preliminary view that 

that indirect constraints are not a relevant consideration in defining the relevant 

WHQA market as they have been already accounted for in the context of the 

assessment of direct constraints.  

5.108 As such, indirect constraints were identified as not being a consideration for the 

SMP assessment in the Zone A MI WHQA Market. ComReg maintains this view. 

                                            
 
 
521 See paragraph 6.35 of the 2016 Consultation. 

522 See paragraph 4.223 for details  

523 See paragraphs 5.131 to 5.135 of the Consultation. 
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Pricing Behaviour 

5.109 The development and extent of competition in a market over time may be evident 

in the pricing of WHQA products, services and facilities. In an SMP assessment, 

the ability of an SP to behave, to an appreciable extent, independently of the pricing 

behaviour of its competitors may be suggestive (but not determinative in itself) of 

SMP when considered alongside other factors.  

5.110 In this regard, ComReg’s interviews with end-users of LLs highlighted interviewees’ 

perception of decreasing retail MI LL prices with 10 out of 17 interviewees noting 

that they were able to obtain better/cheaper deals from SPs (e.g. higher bandwidth 

for the same price). Furthermore, in the 2016 Consultation ComReg noted that 

several SPs were of the view that WHQA products’ pricing was competitive524. 

Overall Preliminary views on Existing Competition in the Zone A 
MI WHQA Market 

5.111 The analysis above is suggestive that there is relatively strong existing competition 

within the MI WHQA Market. As evidenced by the presence of independent 

networks, barriers to entry have, since the 2008 Decision, appear to have been 

largely overcome in the Zone A MI WHQA Market.  

5.112 Furthermore, the relatively low reliance on Eircom for the provision of both MI 

WHQA and MI retail LL services and the extensive coverage of alternative wired 

networks suggests that there is increased independent infrastructure  based 

competition at the wholesale level  (and consequently at the retail level). The 

widespread use of Enet’s MANs indicates that such infrastructure based 

competition is not solely confined to areas of high demand, but is widespread 

throughout the towns where MANs are situated.  

5.113 As such, it is ComReg’s preliminary view that relative strength of existing 

competition is suggestive that no SP has SMP in the Zone A MI WHQA Market. 

However, this this also need to be considered alongside the other factors identified 

below. 

Potential Competition in the Zone A MI WHQA Market 

5.114 Potential competition in the Zone A MI WHQA Market is assessed having regard 

to factors such as control of infrastructure not easily duplicated, barriers to entry 

and expansion, as well as considering the overall strength of potential competitors. 

                                            
 
 
524 Se paragraphs 6.127 of the 2016 Consultation. 
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5.115 Noting the presence of competitive constraints posed by existing competition, 

ComReg now assesses the likely effectiveness of any constraints likely to be posed 

by potential competition in the Zone A MI WHQA Market.  

5.116 ComReg is of the preliminary view that barriers to entry have been largely 

overcome as evidenced from the existing infrastructure based competition. The 

delineation of the Zone A MI WHQA market based on the presence of rival network 

infrastructure along with the market shares presented in Table 17 above indicate 

that the Zone A MI WHQA Market has a number of strong competitors operating 

within it. 

5.117 Moreover, as ComReg must take a forward looking view of competition in this 

assessment, it considers that the prospects for competition in the Zone A MI WHQA 

Market are favourable. ComReg notes that as the roll-out of the SIRO network 

advances, the Zone A MI WHQA Market should, to the extent it can be can be 

utilised to provide MI WHQA LLs, further strengthen the presence of increased 

independent infrastructure based competition within this market.  

CBP Assessment in the Zone A MI WHQA Market 

5.118 Strong buyers of MI WHQA products may also impact the competitive behaviour of 

SPs supplying MI WHQA. In assessing CBP in the Zone A MI WHQA Market, 

ComReg adopts the same framework set out in the 2016 Consultation with respect 

to the LB TI WHQA Market525.  

5.119 However, it should be noted from the outset that CBP is used to ascertain if strong 

buyers may provide a sufficient competitive constraint on an SP who, otherwise, 

may be considered to have SMP. In such instances, a SP with a high market share 

may not be able to act independently of its competitors, customers and ultimately 

consumers, if its buyers have sufficient CBP.  

5.120 In general, purchasers in WHQA markets may have a degree of buyer power where 

they purchase large volumes and have a credible threat to switch to an alternative 

supplier, or to meet requirements through self-supply. In order for the threat to be 

effective, the volumes that are or can credibly be met from another source of supply 

need to have a material impact on the supplier’s profitability.  

                                            
 
 
525 See paragraphs 6.69 to 6.94 of the 2016 Consultation. 
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5.121 In the case of the Zone A MI WHQA Market, the delineation of its geographic scope 

was predicated – in part – on the presence of alternative networks that could readily 

act as an alternative source of supply to the majority of current and potential 

demand in an SA. As such, there are a number of possible suppliers of MI WHQA, 

such that the threat of switching supply is credible.  

Size of the Buyer and its Relative Importance to the Seller 

5.122 The strength of CBP can be influenced by the relative size of the buyer, with this 

being measured according to the buyer’s share of relevant retail MI WHQA LLs 

purchased from the SP relative to total purchases of all WHQA LLs from the same 

SP. The degree to which high shares of WHQA purchases are concentrated 

amongst one or more buyers could also be relevant. 

5.123 However, based on the information supplied in response to the SIRs and the 

Qualitative Questionnaire ComReg is not aware of any retail MI LL SP having a 

high reliance on a particular MI WHQA provider in the Zone A MI WHQA market.  

Credible Alternative Sources of Supply 

5.124 As set out in paragraphs 5.96 to 5.112 above, ComReg is of the view that there are 

a number of SPs with own independent infrastructure competing in the Zone A MI 

WHQA Market. This suggests that, in many cases, Access Seekers can credibly 

threaten to respond to changes in commercial terms and conditions associated with 

the purchase of MI WHQA products by seeking an alternative sources of supply.  

Further Preliminary Conclusion on CBP Assessment in the Zone A 
MI WHQA Market 

5.125 Having regard to the analysis in paragraphs 5.118 to 5.124 above, ComReg’s 

preliminary view is that it there is likely to be sufficient credible alternative sources 

of supply that no SP is in a position to effectively act independently of its customers  

in the Zone A MI WHQA Market. 

Overall Preliminary Conclusions on Competition in the Zone A MI 
WHQA Market 

5.126 In paragraphs 5.94 to 5.125 above, ComReg has assessed, existing competition, 

potential competition and CBP in the Zone A MI WHQA Market. Having regard to 

this analysis, it is ComReg’s overall preliminary view that the available evidence is 

suggestive of no SP being likely to have SMP in the Zone A MI WHQA Market. 
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5.127 This is due, amongst other things, to market shares being distributed across a 

number of SPs with no SP having a market share in excess of 45%, the evidence 

of multiple SPs competing (and likely to continue to compete) on the basis of 

independent infrastructure and the extensive coverage of alternative wired 

networks.   

5.6.3 Assessment of Competition in the Zone B MI WHQA 

Market 

5.128 In this section ComReg presents its preliminary views on the assessment of 

competition and SMP in the Zone B MI WHQA Market, in particular, 

 existing competition in the Zone B MI WHQA Market is discussed in 

paragraphs 5.132 to 5.148; 

 potential competition in the Zone B MI WHQA Market is discussed in 

paragraphs 5.149 to 5.170; and 

 CBP in the Zone B MI WHQA Market is discussed in paragraphs 5.172 to 

5.183. 

5.129 ComReg is of the preliminary view that based on the assessment of existing and 

potential competition, as well as the assessment of CBP, it is suggestive that 

Eircom is likely to have SMP in the Zone B MI WHQA Market and that this is likely 

to remain the case over the lifetime of this market review. 

Existing Competition in the Zone B MI WHQA Market 

5.130 Below ComReg examines factors such as market shares, vertical integration, the 

relative strength of existing competitors, barriers to expansion, indirect constraints, 

and pricing behaviour. 

5.131 However, from the outset, it should be noted that the delineation of the relevant MI 

WHQA markets is predicated – in part – on the existence of alternative networks 

capable of readily supplying MI WHQA services to the majority of demand – both 

current and potential. In terms of the Zone B MI WHQA market, ComReg is of the 

further preliminary view that barriers to entry have not been overcome as this 

market consists of SA where there are less than two sources of MI WHQA capable 

of readily supplying MI WHQA services.  



 

Page | 216  

 

Market shares in the Zone B MI WHQA Market 

5.132 Market shares presented in Table 18 below show the hypothetical (absent 

regulation) market shares for premises connected with wired MI WHQA products 

at the end of Q4 2016. It illustrates that Eircom is the SP with the largest market 

share in the Zone B MI WHQA Market, at [ ]526. 

  

                                            
 
 
526 More than 70%. ComReg notes that Eircom’s market share includes Enet’s connected premises in towns 
where MANs have Eircom as the only viable supplier of backhaul services to them. ComReg applies the 
assumption that, absent regulation in the Zone B MI WHQA Market, all of Enet’s customers in these areas 
would revert to Eircom for the purchase of MI WHQA products given the likely lack of viable alternatives. It 
should also be noted that Eircom’s market share is in excess of 60% [ ] even without the attribution 
to it of Enet’s connected premises on the relevant MANS. 
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Other factors relevant to existing competition in the Zone B MI 
WHQA Market 

5.136 Other factors considered by ComReg include vertical integration, relative strength 

of existing competitors, barriers to expansion, indirect constraints, and pricing 

behaviour. 

Vertical Integration 

5.137 The concept of vertical integration was set out in the 2016 Consultation530. In 

relation to the Zone B MI WHQA Market, there are fewer vertically integrated SPs 

operating at both the wholesale and retail level relative to the Zone A MI WHQA 

Market. However, due to the limited reach of their networks, existing vertically 

integrated competitors to Eircom are not likely to impose a sufficiently effective 

competitive constraint on Eircom in the Zone B MI WHQA Market. In contrast, as 

well as being the largest MI WHQA supplier, Eircom is also a significant provider 

of retail MI LLs and has the ability and incentive to leverage the market power it 

has in the Zone B MI WHQA market into the related MI LL market.531  

5.138 As such, it is ComReg’s preliminary view that Eircom’s vertically integrated 

structure could enhance Eircom’s suggested SMP position to the detriment of 

competition in the Zone B MI WHQA Market or the associated retail MI LL markets. 

Strength of Existing Competitors 

5.139 As can be seen from Table 16: above, Eircom has market share in excess of 70% 

in the Zone B MI WHQA Market and there are no other SP with a market share of 

over 10%. The limited reach of alternative networks and relatively high dependency 

on Eircom when providing retail/and or wholesale MI LL services in the Zone B MI 

WHQA Market is suggestive that Eircom is unlikely to be effectively constrained in 

behaving, to an appreciable extent, independently of its competitors. 

                                            
 
 
530 See paragraph 6.35 of the 2016 Consultation. 

531 See Section 8 for more details on competition problems below.  
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Barriers to Expansion 

5.140 ComReg considers that the existence of sunk costs associated with the network 

roll-out and the fact that WHQA Market(s) are characterised by economies of scale, 

scope and density532 are likely to act as significant barriers to expansion for SPs 

with own wired networks in this market. In this regard, ComReg notes that the 

demand for retail MI LLs is relatively more limited and sparsely spread throughout 

the Zone B MI WHQA Market. This is illustrated by the fact that the Zone B MI 

WHQA accounts for approximately 80% of all SAs yet only 34% of connected 

premises. As such, there are relatively higher costs to expansion alongside 

relatively lower demand in the Zone B MI WHQA market.  

5.141 In ComReg’s preliminary view, this means that a significant expansion of existing 

networks into the Zone B MI WHQA Market may be uneconomic due to unlikely 

recovery of high fixed and sunk costs associated with such a network expansion.  

5.142 In contrast, Eircom operates a ubiquitous duct/copper/fibre network with significant 

aspects of these costs likely to be already sunk. A significant portion of the sunk 

costs that were involved in the initial construction of Eircom’s access network are 

likely to be largely amortised at this point in time, although ongoing investment is 

necessary. ComReg recognises that Eircom, through its ongoing network upgrade 

is incurring additional costs. Any competitor expanding its network in the Zone B 

MI WHQA Market would, nonetheless, face higher sunk costs than that which is 

faced by Eircom given its existing network, including the upgrade of it.  

Indirect Constraints 

5.143 As noted in paragraph 5.100 above, all SPs self-supplying retail MI LLs also supply 

MI WHQA services to Access Seekers. As such, indirect constraints are not a 

consideration for either market definition or SMP assessment in the Zone B MI 

WHQA market.  

                                            
 
 
532 Economies of scale, scope and density refer to potential advantages that larger incumbents may enjoy 
over smaller new entrants. Economies of scale generally refer to the cost advantage which a large-scale 
operator may have over a smaller operator where the marginal cost of production decreases as the quantity 
of output produced increases. Economies of scope refer to the potential efficiencies which may be gained 
by a firm jointly producing a range of goods and services, e.g. where a CATV network or a FTTC network 
could be used to provide LLs, retail fixed telephony services and broadband services simultaneously. 
Economies of density refer to potential efficiencies associated with supplying customers who are 
geographically concentrated. 
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External Constraints 

5.144 ComReg set out in Section 4 its reasoning for excluding dark fibre, business 

broadband and MI WHQA delivered over P2P radio links from the relevant MI 

WHQA market definition. Overall, the rationale for doing so was because of the 

weak substitutability between these services and MI WHQA delivered over wired 

media.  

5.145 Even though they are external to the relevant MI WHQA markets, ComReg 

considers that they may act as a weak competitive constraint on a monopolist for 

some demand in the Zone B MI WHQA market. However, for the majority of 

demand, these services are unlikely to act as a strong enough constraint to 

significantly affect the market power of a monopolist in the Zone B MI WHQA 

market.  

Pricing Behaviour 

5.146 Given the lack of effective existing competition in the Zone B WHQA Market it is 

ComReg’s preliminary view that, absent regulation, Eircom has both the ability and 

incentive533 to increase prices (above the competitive level) offered/charged to 

Access Seekers for MI WHQA products in the Zone B MI WHQA Market. 

Preliminary conclusion on Existing Competition in the Zone B MI 
WHQA Market 

5.147 Having regard to ComReg’s assessment in paragraphs 5.132 to 5.146 above, 

ComReg’s preliminary view is that, absent regulation in the Zone B MI WHQA 

Market, it is unlikely that Eircom would be sufficiently constrained by existing 

competition such that it would prevent Eircom from behaving, to an appreciable 

extent, independently of competitors, customers and consumers. 

5.148 This is due to Eircom’s high market share in a market characterised by limited and 

lowly concentrated demand for MI LLs and an absence of evidence of barriers to 

entry having been overcome, which is suggestive of Eircom having SMP in the 

Zone B MI WHQA Market. Below, ComReg considers other relevant factors 

(potential competition and CBP) which may have the effect of diminishing or 

undermining Eircom’s suggested SMP position in the Zone B MI WHQA Market. 

                                            
 
 
533 These abilities and incentives are discussed in Section 8 dealing with competition problems in the Zone 
B MI WHQA Market. 
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Potential Competition in the Zone B MI WHQA Market 

5.149 Noting the absence of an effective competitive constraints posed by existing 

competition, ComReg now assesses the effectiveness of any constraints likely to 

be posed by potential competition in the Zone B MI WHQA Market. 

5.150 This assessment considers whether potential entry (and expansion) in the Zone B 

MI WHQA Market is sufficiently likely, timely, and credible to such an extent that it 

would effectively constrain Eircom’s ability to act independently of its competitors, 

customers and consumers over the medium term534. 

5.151 In considering constraints posed by potential competition, ComReg first examines 

the barriers to entry and expansion insofar as they may impact upon the 

effectiveness of the constraints posed by potential competitors. Then, ComReg 

assesses the strength of any such potential competition having regard to the 

barriers to entry and expansion that have been identified. 

Barriers to Entry and Expansion 

5.152 In assessing the likelihood of potential competition to act as an effective constraint 

on Eircom over the period of this market review, ComReg has examined the nature 

and extent of any barriers to firms both entering and/or subsequently expanding in 

the Zone B MI WHQA Market. 

5.153 Barriers to entry generally comprise any disadvantage that a new entrant faces 

when entering a market that incumbents do not currently face. According to the 

Explanatory Note to the 2014 Recommendation:535 

“…high structural barriers may be found to exist when the market is 
characterised by absolute cost advantages, substantial economies of 
scale and/or economies of scope, capacity constraints, and high sunk 
cost. Such barriers can be found in sectors that rely on the deployment of 
networks, such as fixed networks for electronic communications.” 

5.154 Barriers to growth and expansion are obstacles that a new entrant (or smaller 

existing competitor) faces in its ability to grow or expand in a particular market, and 

which limit its ability to assert an effective competitive constraint over the medium 

to longer term. 

                                            
 
 
534 See paragraph 74 of the European Commission’s SMP Guidelines. 

535 Explanatory Note to 2014 Recommendation, page 9. 
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5.155 Assessing the barriers to entry and expansion involves initially identifying what 

represents credible entry into the Zone B MI WHQA Market. In order to provide an 

effective competitive constraint, a potential entrant must provide a product that at 

least meets the characteristics of the MI WHQA products, services and facilities set 

out in Section 4 (thereby meeting the expectations of Access Seekers). 

The demand for MI WHQA products is limited and spread throughout the 

Zone B MI WHQA Market 

5.156 Barriers to entry and expansion were already considered when assessing the 

strength of Eircom’s existing competitors in paragraphs 5.140 to 5.142 above. In 

particular, it was noted that the demand for retail MI LLs is relatively limited and 

spread throughout the Zone B MI WHQA Market and, thus, SPs of MI WHQA 

services would unlikely to be incentivised to expand their existing networks in the 

Zone B MI WHQA Market on a large scale basis in order to supply this relatively 

sparse demand.  

Building an Independent Network to provide MI WHQA products in the Zone 

B  MI WHQA Market 

5.157 ComReg has considered the extent to which potential competition from Greenfield 

network builds (i.e. completely new build) would be likely to materialise and 

constrain Eircom’s suggested SMP position over the period of this market review. 

5.158 As discussed above, there are a number of factors that may act as a barrier to this 

type of entry occurring in the Zone B MI WHQA Market: 

 There are significant sunk costs that would be incurred when entering the 

Zone B MI WHQA Market;536 

 Eircom operates a largely ubiquitous network and has a large customer base 

and diversified product range. Therefore, Eircom is likely to benefit from 

significant economies of scale, scope and density537; and 

 Eircom benefits from being vertically integrated as it is also a significant 

provider of retail MI LLs and has the incentive and ability to leverage any SMP 

in the Zone B MI WHQA Market to the retail MI LL market.538 

                                            
 
 
536 See paragraph 5.140 above. 

537 See paragraph 5.142 above. 

538 See section 8 for more details on competition problems. 
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5.159 ComReg notes that the NBP539 contract is expected to be awarded and the roll-out 

of a fibre access network that is likely to be located areas that part of the Zone B 

MI WHQA Market is expected to commence within the lifetime if this market review. 

To the extent that the NBP network can be utilised to provide MI WHQA products, 

it should strengthen independent infrastructure based competition in the Zone B MI 

WHQA Market and to the extent that such roll out involves newly deployed 

networks.540 However, ComReg’s preliminary view is that given the timing and 

uncertainty regarding which SP(s) will be awarded the NBP contracts, such entry 

is not likely to act as a sufficient competitive constraint on Eircom in the Zone B MI 

WHQA Market within the lifetime of this review. 

5.160 Given the presence of barriers to entry discussed in paragraph 5.158 above, 

ComReg considers that there is unlikely to be a significant new entry in the Zone B 

MI WHQA Market in the medium term. Thus, ComReg is of preliminary view that 

the potential for entry into the Zone B MI WHQA Market based on a new network 

build is unlikely to effectively constraint Eircom within the period of this market 

review. 

Expanding an Existing Network coverage to provide MI WHQA products in 

the Zone B MI WHQA Market 

5.161 ComReg has considered the extent to which potential entry in the Zone B MI WHQA 

Market by an existing SPs expanding the reach of their networks would be likely to 

occur over the period of this market review and effectively constrain Eircom’s 

suggested SMP position. 

5.162 The barriers to entry present in the Zone B MI WHQA Markets may be lessened, 

in part, if a potential entrant has an existing network that is used to provide WHQA 

and/or other services and could be leveraged to also provide MI WHQA services in 

Zone B. An example would be an SP who uses some of its own network 

infrastructure in Zone A to provide MI LLs to multi-site customers and may expand 

that network to a Zone B location to serve that retail customer. 

                                            
 
 
539 As noted in paragraph 3.66 of the 2016 Consultation, the Irish Government has proposed the National 
Broadband Plan (‘NBP’), which will support the provision of broadband access to households and 
businesses that currently fall outside the reach of existing broadband networks. The purpose of the NBP is 
to ensure that broadband service with a minimum download speed of 30Mb/s is available nationally. A 
detailed procurement process is underway with a view to commencing construction of a wholesale network 
that would support the provision of broadband services as well as other services such as voice, multicast 
(to support TV), machine-to-machine (‘M2M’) and LL services. It is envisaged that the wholesale network 
supporting this service could also be leveraged to provide retail LL services. 

540 The ability of the NBP network to support MI WHQA services is unclear at this time.  
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5.163 Relative to a ‘Greenfield’ entrant, an existing vertically integrated SP seeking to 

enter the Zone B MI WHQA Market could face reduced sunk costs, particularly 

those relating to the upfront civil costs involved in building a network. An existing 

SP also has an existing customer base over which it may, through cross-selling, 

more easily recover entry costs, and may be better placed to achieve economies 

of scale, scope, and density relative to a ‘new build’ Greenfield entrant. 

5.164 In this regard, ComReg notes the continuing roll-out of the SIRO network541 and 

the recently announced joint venture between Enet and SSE Airtricity542. To the 

extent that these networks can be utilised to provide MI WHQA products, they can 

potentially strengthen independent infrastructure based competition in the Zone B 

MI WHQA Market. However, the existing roll-out plans announced by SIRO and 

Enet/SSE Airtricity indicate that their networks would have a limited coverage 

(compared to that of Eircom’s) in the Zone B MI WHQA Market.  

5.165 This factor and the sparse demand for MI LLs by end-users in the Zone B MI WHQA 

Market means that Access Seekers’ demand for hypothetical MI WHQA products 

offered by SIRO and Enet/SSE Airtricity may be limited.543 

                                            
 
 
541 See http://siro.ie/ for details. 

542 See http://www.enet.ie/enet-sse.html for more details. 

543 ComReg will update its coverage maps prior to a final decision. 

http://siro.ie/
http://www.enet.ie/enet-sse.html
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Using upstream inputs such as ducts and poles to offer MI WHQA products 

in the Zone B MI WHQA Market 

5.166 ComReg notes that Access Seekers are already using upstream inputs for 

extending their networks albeit on a limited scale and primarily in the Zone A MI 

WHQA Market. For example, [    ] as well as other 

Access Seekers are purchasing dark fibre inputs from Enet in order to provide LL 

services to end-users. Eircom, until recently, had a usage restriction on the access 

to its ducts and poles whereby, access to these inputs for the purpose of selling 

LLs was prohibited. In January 2017, Eircom removed this restriction, but ComReg 

is not aware of any Access Seeker currently using Eircom’s ducts and poles for 

their access network extension on a significant scale. ComReg also notes that in 

its WLA/WCA Consultation544 (which followed the 2016 Consultation), ComReg set 

out a set of proposals in relation to the access remedies in the WLA and WCA 

markets and in particular, enhanced Civil Engineering Infrastructure (‘CEI’)545 

access remedies in the WLA market546. 

5.167 In relation to access to Eircom’s dark fibre, ComReg notes an agreement between 

[             

             

  547]. [         

                

            

      ]. Other Access Seekers currently do not use 

Eircom’s dark fibre, although in the WLA/WCA Consultation ComReg proposed to 

enhance obligations governing access to Eircom’s dark fibre in locations where 

access to ducts and poles is not available and where fibre was reasonably 

available. 

                                            
 
 
544 See ‘’Market Reviews Wholesale Local Access (WLA) provided at a fixed location, Wholesale Central 
Access (WCA) provided at a fixed location, Consultation and Draft Decision, ComReg Document 16/96 ’’, 
dated 11 November 2016 (‘WLA/WCA Consultation’). 

545 “CEI” or “Civil Engineering Infrastructure” also known as passive access infrastructure means the 
physical access path facilities deployed by Eircom to host cables such as copper wires, optical fibre and co-
axial cables. It includes but is not limited to, subterranean and/or above ground assets such as Sub-Ducts, 
Ducts, Chambers and Poles.   

546 See paragraphs 8.186 to 8.279 of the WLA/WCA Consultation. 

547 [                     
     ] 

https://www.comreg.ie/publication/market-reviews-wholesale-local-access-wholesale-central-access/
https://www.comreg.ie/publication/market-reviews-wholesale-local-access-wholesale-central-access/
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5.168 Thus, while there is evidence of some upstream inputs usage by Access Seekers 

to provide MI WHQA services, ComReg is of preliminary view that, over the period 

of this market review, the extent to which alternative networks expansion using 

upstream inputs would effectively constrain Eircom’s suggested SMP position in 

the Zone B MI WHQA Market is likely to be limited. Nevertheless, ComReg 

recognises the potential for increased take-up of Eircom’s regulated WLA products 

such as ducts and poles over the period of this market review. In this context, 

ComReg will continue to monitor industry activity with respect to the uptake of 

upstream inputs for the purpose of providing MI WHQA services and revisit this 

analysis and/or adjust any remedies as appropriate to reflect any substantial 

network roll-out in the Zone B MI WHQA Market. 

Preliminary conclusion on Potential Competition in the Zone B MI WHQA 
Market 

5.169 In paragraphs 5.149 to 5.168 above, ComReg has considered the extent to which 

potential competition would, over the period of this market review, be likely to 

effectively constrain Eircom’s behaviour in the Zone B MI WHQA Market such that 

it would mitigate Eircom’s suggested SMP position in this market. Overall, 

ComReg’s preliminary view is that absent regulation in this market, it is unlikely that 

Eircom would be sufficiently constrained by potential competition such that it would 

prevent Eircom from behaving, to an appreciable extent, independently of 

competitors, customers and consumers. 

5.170 ComReg considers that alternative network operators would be unlikely to 

enter/significantly expand their networks in the Zone B MI WHQA Market over the 

period of this review given that the demand for retail MI LLs is limited and spread 

throughout this market. As such, ComReg considers that existing alternative 

independent network operators would be unlikely to exert a sufficient competitive 

constraint on Eircom in the Zone B MI WHQA Market. 

CBP Assessment in the Zone B MI WHQA Market 

5.171 Below, ComReg considers whether bargaining power on the buyer side of the Zone 

B MI WHQA Market is likely to impose a sufficiently effective competitive constraint 

on Eircom, such that it would credibly offset Eircom’s suggested power to behave, 

to an appreciable extent, independently of competitors, customers and ultimately 

consumers. 

5.172 In so doing, ComReg examines whether sufficient CBP exists such that it results in 

Eircom not being able to sustain prices in the Zone B MI WHQA Market that are 

above the competitive level, i.e. the effective exercise of CBP is one which results 

in such Zone B MI WHQA product prices being constrained to the levels that would 

be achieved in a competitive market outcome. 
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5.173 The framework for CBP assessment was set out in the 2016 Consultation548. In line 

with this framework, it is ComReg’s view that effective CBP results from 

buyers/customers that: 

 Account for a significant proportion of the supplier’s total output; 

 Are well-informed about credible alternative sources of supply; and 

 Are able to switch to other suppliers at little cost to themselves, or to self-

supply the relevant product relatively quickly and without incurring substantial 

sunk costs. 

5.174 The above factors are considered below (note that b) and c) are considered 

together), along with any evidence of effective CBP being exercised in negotiations 

between Eircom and Access Seekers. 

Size of the Buyer and its Relative Importance to the Seller 

5.175 The strength of CBP can be influenced by the relative size of the buyer, with this 

being measured according to the buyer’s share of MI WHQA  purchased from the 

SP (in this case, Eircom) relative to total purchases of MI WHQA from the same 

SP. The degree to which high shares of MI WHQA purchases are concentrated 

amongst one or more buyers could also be relevant. 

5.176 In the Zone B MI WHQA Market, Eircom’s retail business with a [ ]549 

market share of MI LL purchases is the largest purchaser. Other large purchasers 

of Eircom’s MI WHQA products are BT and Vodafone. The remaining shares of 

WHQA purchases in the Zone B MI WHQA Market are split amongst a number of 

smaller Access Seekers (in terms of purchases). 

5.177 Therefore, while two Access Seekers represent a relatively sizeable proportion of 

Eircom’s MI WHQA sales,550 Eircom is a vertically integrated SP that also earns 

revenue from supplying retail services. Eircom is not, therefore, solely reliant on MI 

WHQA revenues. Indeed, absent regulation, it is ComReg’s preliminary view that 

MI WHQA Access Seekers’ retail customers would likely purchase retail LL 

services from Eircom. Assuming that Eircom’s retail division is profitable, then 

Eircom would be likely to increase its profitability and revenue by gaining a retail 

customer at the expense of MI WHQA revenue. 

                                            
 
 
548 See paragraphs 6.71 to 6.81 of the 2016 Consultation. 

549 Greater than 35%. 

550 [     ] 
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5.178 Having regard to the above, ComReg’s preliminary view is that while, Vodafone 

and BT are the largest external purchasers of MI WHQA products from Eircom, this 

is not likely to strengthen their bargaining position as any dependency by Eircom 

on wholesale revenues earned from BT and Vodafone could be largely converted 

to retail revenues through foreclosing access to BT and Vodafone to the products 

in the Zone B MI WHQA Market and so gaining the retail demand currently being 

met by these SPs. It should also be noted that such foreclosure could lead to further 

increased retail revenues for Eircom in the retail MI LL market as Multi-site retail 

LL customers tend to purchase LL services from the same SP551. 

Credible Alternative Sources of Supply 

5.179 In paragraph 5.132 above, ComReg noted that Eircom is the largest supplier of 

Zone B MI WHQA. Access Seekers purchasing such products have limited options 

for switching to another supplier552 as highlighted by the limited network reach of 

alternative wired networks553. In this respect, ComReg notes that despite BT (and, 

to a limited extend, Vodafone) being able to self-supply MI WHQA products they, 

nonetheless, buy a significant portion of such lines from Eircom, thereby suggesting 

their own network reach is insufficient to fulfil their downstream demand. As noted 

previously, Eircom’s competitors in the Zone A  MI WHQA Market are unlikely to 

enter or significantly expand their networks into the Zone B MI WHQA Market given 

that the demand for MI LLs is limited and spread throughout this market. Thus, 

ComReg is of further preliminary view that effective potential competition in the 

Zone B MI WHQA Market is not likely to emerge within the period of this market 

review. 

                                            
 
 
551 See Table 3 above. 

552 Given that BT and Vodafone are the largest consumers of Eircom’s MI WHQA products and that these 
are relatively large organisations having significant experience of operating within electronic 
communications markets, they are likely to be reasonably well informed about alternative sources of supply, 
were they to exist.  

553 See Table 16 above which highlights that combined reach of alternative networks in terms of Multi-site 
purchasers of LLs premises is less than 30%. 
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5.180 Access Seekers therefore, are highly reliant on Eircom’s MI WHQA services in the 

Zone B MI WHQA Market to provide retail LL services to their customers, and, in 

the absence of regulation, are unlikely to be in a position to credibly threaten to 

respond to changes in Eircom’s commercial terms and conditions by seeking an 

alternative source of supply. As discussed throughout this section, in response to 

a MI WHQA products’ price increase by Eircom, barriers to entry would likely to 

inhibit Access Seekers from switching to self-supplied MI WHQA LLs in response 

given the limited network reach of their own networks in the Zone B MI WHQA 

Market. 

Evidence of bargaining power from operator negotiations 

5.181 ComReg has considered whether effective CBP being exercised is evident from 

bargaining in WHQA negotiations between Eircom on the one hand and Access 

Seekers on the other. In this respect, in 5.146 ComReg examined Eircom’s MI 

WHQA pricing behaviour and set out its view that there is no firm behavioural 

evidence to suggest that Eircom is facing effective pricing constraints in the 

provision of MI WHQA services in the Zone B MI WHQA Market. This also suggests 

that effective CBP has not been or is likely to be a relevant factor in constraining 

Eircom’s behaviour in this market. 

5.182 In the 2016 Consultation554 ComReg noted SPs’ views that Access Seekers tend 

to negotiate with suppliers of MI WHQA services on prices and SLAs. However, 

ComReg considers that Access Seekers’ bargaining position is unlikely to be 

sufficiently strong such that it would result in MI WHQA pricing being prevented 

from rising above a level that would pertain in a competitive market outcome in the 

absence of regulation in the Zone B MI WHQA Market.  

Preliminary Conclusion on CBP Assessment in the Zone B MI WHQA Market 

5.183 Having regard to the analysis in paragraphs 5.171 to 5.182 above, ComReg’s 

preliminary view is that it is unlikely that Eircom would be sufficiently constrained 

by CBP such that it would prevent it from behaving, to an appreciable extent, 

independently of competitors, customers and consumers. 

                                            
 
 
554 See paragraph 6.93 of the 2016 Consultation. 
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Overall Preliminary Conclusion on SMP Assessment on the Zone 
B MI WHQA Market 

5.184 Having considered the lack of existing or potential competition, as well as the 

absence of sufficiently effective CBP in the Zone B MI WHQA Market, ComReg is 

of the preliminary view that Eircom is likely to have SMP in this market.  

 Proposed Designation of Eircom with SMP in the LB TI 

WHQA and Zone B MI WHQA markets 

5.7.1 Designation of Eircom with Significant Market Power in 

the LB TI WHQA Market 

5.185 In paragraphs 5.48 to 5.50 above (and in section 5 of the 2016 Consultation), 

ComReg considered a wide range of factors to examine whether any Undertaking 

enjoys a position of SMP in the LB TI WHQA Markets. These factors have included: 

 existing competition in the LB TI WHQA Market555; 

 potential competition in the LB TI WHQA Market 556; and 

 the strength of any CBP557. 

5.186 ComReg’s preliminary position is that the LB TI WHQA Market is not effectively 

competitive, and that Eircom would not be sufficiently constrained by the above 

factors such that it would be prevented from behaving, to an appreciable extent, 

independently or competitors, customers and consumers in this market. 

5.187 Where ComReg determines, as a result of a market analysis carried out by it in 

accordance with Regulation 27 of the Framework Regulations, that a given market 

identified in accordance with Regulation 26 of the Framework Regulations is not 

effectively competitive, ComReg is obliged to designate an Undertaking under 

Regulation 27(4) of the Framework Regulations as having SMP. 

5.188 Having regard to the preliminary positions reached in the analysis above, 

ComReg’s preliminary position is that Eircom should be designated as having SMP 

in the LB TI WHQA Market. 

                                            
 
 
555 See Section 5.2.1 above and paragraphs 6.26 to 6.45 of the 2016 Consultation. 

556 See Section 5.2.1 above and paragraphs 6.46 to 6.68 of the 2016 Consultation. 

557 See Section 5.2.1 above and paragraphs 6.69 to 6.94 of the 2016 Consultation. 
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5.7.2 Proposed Designation of Eircom with Significant 

Market Power in the Zone B MI WHQA Market 

5.189 In paragraphs 5.132 to 5.183 above, ComReg has considered a wide range of 

factors to identify whether any Undertaking enjoys a position of SMP in the Zone B 

MI WHQA Market. These factors have included: 

 Existing competition in the Zone B MI WHQA Market; 

 Potential competition in Zone B MI WHQA Market; and 

 The strength of any CPB. 

5.190 ComReg’s preliminary view is that the Zone B MI WHQA Market is not likely to be 

effectively competitive and that Eircom would not be sufficiently constrained by the 

above factors such that it would prevent it from behaving, to an appreciable extent, 

independently of competitors, customers and consumers. 

5.191 Where ComReg determines, as a result of a market analysis carried out by it in 

accordance with Regulation 27 of the Framework Regulations, that a given market 

identified in accordance with Regulation 26 of the Framework Regulations is not 

effectively competitive, ComReg is obliged to designate one or more Undertaking 

under Regulation 27(4) of the Framework Regulations as having significant market 

power. 

5.192 Having regard to the preliminary conclusions above, ComReg is of the preliminary 

view that Eircom should be designated as having SMP in the Zone B MI WHQA 

Market. 

Question 3. Do you agree with ComReg’s further preliminary conclusions 
on the assessment of competition within the Relevant WHQA 
Markets, including the proposed designation of Eircom as 
having SMP, as appropriate? Please explain the reasons for 
your answer, clearly indicating the relevant paragraph 
numbers to which your comments refer, along with all 
relevant factual evidence supporting your view. 



 

Page | 232  

 

6 Competition Problems in the Low 

Bandwidth TI WHQA Market and 

Impacts on Competition and 

Consumers 

 Preliminary view set out in the 2016 Consultation  

6.1 In Section 7 of the 2016 Consultation, ComReg discussed competition problems 

that would be likely to arise, absent regulation, in the LB TI WHQA Market and 

related markets having regard to Eircom’s proposed SMP position and its ability 

and incentives to engage in anti-competitive behaviours.  

6.2 Absent regulation in the LB TI WHQA Market, ComReg considered that Eircom 

would have the potential ability and incentive to influence a range of competition 

parameters, including prices, output and the variety or quality of goods and services 

provided. In general, ComReg discussed various types of competition problems 

that may arise in a market where an operator has SMP, including: 

 Exploitation of customers or consumers by virtue of its SMP position through, 

for example, setting excessive wholesale charges558; 

 Leveraging its market power into adjacent vertically or horizontally related 

markets through price559 and non-price means with a view to foreclosing or 

excluding competitors in downstream retail and/or upstream wholesale 

markets560; and 

 Engagement in exclusionary behaviour that would result in delay or deter 

investment and market entry into the LB TI WHQA Market (and ultimately 

downstream retail markets)561. 

                                            
 
 
558 See paragraphs 7.10 to 7.16 of the 2016 Consultation. 

559 In relation to price based vertical leveraging behaviour, ComReg noted that Eircom [   
        ] and given this behaviour and the presence of an 

effective cost orientation obligation, the risks of margin squeeze may be negated. 

560 See paragraphs 7.17 to 7.38 of the 2016 Consultation. 

561 See paragraphs 7.39 to 7.41 of the 2016 Consultation. 
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 Respondents’ Views 

6.3 5 out of 12 Respondents expressed views in relation to ComReg’s assessment of 

competition problems, with 4 Respondents (ALTO, BT, Enet and Vodafone) broadly 

agreeing with ComReg’s preliminary views and one Respondent (Eircom)  

disagreeing with some of the identified competition problems. 

6.4 ALTO and Vodafone agreed with competition problems identified by ComReg and 

expressed their concerns about Eircom’s compliance with regulatory obligations 

noting their views that Eircom continuously seeks to exploit its dominant position, 

citing price increases of wholesale broadband products. ALTO and Vodafone also 

reiterated their concerns in relation to the proposed de-regulation of the MI WHQA 

Market which are considered in Section 5 of this document. 

6.5 BT agreed with the competition problems identified by ComReg. 

6.6 Enet agreed with the competition problems identified by ComReg, but pointed out 

that the same problems are also relevant in other WHQA markets. 

6.7 Eircom was of the view that horizontal and vertical leveraging, as well as strategic 

delaying of investments and market entry, are irrelevant competition problems in 

the context of a declining LB TI WHQA Market and argued that a price cap at 

current price levels would address any excessive pricing concerns. 

 ComReg’s Assessment of Respondents’ Views 

6.8 ComReg notes that Respondents other than Eircom generally agreed with 

ComReg’s preliminary assessment of competition problems in the LB TI WHQA 

Market. 

6.9 Contrary to Eircom’s assertion, in the Consultation ComReg acknowledged the fact 

that potential delay or deterrence of investment incentives is of lesser relevance in 

the LB TI WHQA Market where LL products are largely based on legacy 

technologies and new entry is unlikely562. 

                                            
 
 
562 See paragraph 7.14 of the 2016 Consultation. 
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6.10 ComReg does not agree that competition problems associated with vertical and/or 

horizontal leveraging behaviour are of no relevance in the LB TI WHQA Market. In 

the 2016 Consultation, ComReg has outlined examples of potential competition 

issues associated with vertical and horizontal behaviour563. ComReg remains of 

the view that Eircom, as the Undertaking with SMP in the LB TI WHQA Market, 

would have an ability and incentive to engage in leveraging behaviour in vertically 

and/or horizontally related markets in order to strengthen its position in this market 

and/or potentially reinforce its SMP in the LB TI WHQA Market. This is due to being  

the main supplier564 of LB TI WHQA products to its competitors competing in other 

horizontally related markets (e.g. MI WHQA Market565) and vertically related 

markets (e.g. WLA and retail LL market(s)) . 

6.11 ComReg also does not agree with Eircom’s view that there are no risks arising with 

respect to pricing related competition problems in the LB TI WHQA Market. In 

particular, ComReg remains of the view as expressed in the Consultation566 that 

Eircom, as the Undertaking with SMP in the LB TI WHQA Market, would have an 

ability and incentive to engage in excessive/exploitative pricing of LB TI WHQA 

products or price based vertical leveraging behaviour such as, for example, margin 

squeeze567, because Eircom’s presence in the LB TI WHQA Market is 

characterised by  a high market share, an absence of existing effective competition, 

high and non-transitory barriers to entry associated with control over infrastructure 

not easily replicated, limited scope for potential competition and insufficient CBP. 

Thus, there is insufficient pressure to constrain Eircom from engaging in 

excessive/exploitative pricing of LB TI WHQA products or price based vertical 

leveraging behaviour.  

                                            
 
 
563 See paragraphs 7.17 to 7.38 of the Consultation. 

564 As noted in paragraph 5.49 above, Eircom’s market share in the LB TI WHQA market is over 75%.  

565 For example, Access Seeker may purchase both TI and MI WHQA services from the same supplier. 
Absent a wholesale supplier having the ability to serve these needs, its position in the TI WHQA Market 
may be undermined (and vice versa). 

566 See paragraphs 7.11 to 7.16 of the Consultation. 

567 However, as noted in the Consultation, Eircom [         
   ] and given this and, in the presence of an effective cost orientation obligation, 

the risks of margin squeeze may be minimised. 
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 ComReg’s Preliminary Position 

6.12 ComReg considers it likely that competition problems are likely to arise in the LB 

TI WHQA Market absent regulation. In particular, Eircom would have the ability and 

incentive to engage in behaviours of the type described in Section 8 of the 2016 

Consultation. For example, by exploiting customers, leveraging SMP into 

downstream and adjacent markets, and by foreclosing competition in the LB TI 

WHQA Market, and in other related markets. However, ComReg recognises that 

over time, as the volume of LB TI WHQA services declines, the risks of such 

behaviour occurring may lessen. ComReg takes account of this in the context of 

the nature of the remedies that it intends to impose in the LB TI WHQA Market as 

discussed in Section 7 below. 

Question 4: Do you have any further observations on this Section 6 
concerning competition problems in the LB TI WHQA Market? 
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7 Imposition of Remedies in the Low 

Bandwidth TI WHQA Market 

7.1 In Section 8 of the 2016 Consultation ComReg set out its proposed approach to 

implementing remedies in the LB TI WHQA Market having regard to the identified 

competition problems. In doing so, ComReg: 

 reviewed the legal framework for imposing remedies;568 

 reviewed existing wholesale LL remedies imposed under the 2008 Decision 

and subsequently in other relevant decisions;569 

 assessed the regulatory approaches to imposing regulatory remedies in the 

LB TI WHQA Market;570 and 

 proposed and justified regulatory remedies in the LB TI WHQA Market relating 

to access, non-discrimination, transparency, price-control, cost accounting 

and accounting separation as well as the withdrawal of certain remedies.571 

7.2 This section summarises ComReg’s proposed approach as set out in the 

Consultation, summarises and assesses Respondents’ views on this, and then sets 

out ComReg’s final position. 

 ComReg’s overall approach to Imposing Remedies in the 

LB TI WHQA Market 

7.3 In the 2016 Consultation, ComReg proposed that a range of remedies should be 

imposed upon Eircom in the LB TI WHQA Market, namely: 

 Access obligations;572 

 Non-discrimination obligations;573 

                                            
 
 
568 See paragraphs 8.6 to 8.12 of the 2016 Consultation. 

569 See paragraphs 8.13 to 8.25 of the 2016 Consultation.  

570 See paragraphs 8.26 to 8.34 of the 2016 Consultation. 

571 See paragraphs 8.35 to 8.265 of the 2016 Consultation. 

572 See paragraphs 8.36 to 8.93 of the 2016 Consultation. 

573 See paragraphs 8.94 to 8.111 of the 2016 Consultation. 
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 Transparency obligations;574 

 Price Control obligations;575 and 

 Accounting separation and cost accounting obligations576. 

7.4 In the 2016 Consultation, ComReg also proposed to withdraw existing regulatory 

obligations with respect to wholesale Analogue LLs due to the trivial number of 

these lines (4 wholesale lines in total  were in-situ at the end of 2015) and the fact 

that there had been no new orders for such products since 2002. Similarly, 

ComReg proposed to withdraw existing regulatory obligations on Eircom in respect 

to wholesale end-to-end LLs (‘WLLs’) and wholesale Channelised E1 (2Mb/s) 

Access577 services. ComReg’s preliminary view was that given the extent of 

interconnection currently in place, PPC wholesale inputs would likely be sufficient 

to allow an Access Seeker to replicate Eircom’s retail TI LL services, and thereby 

compete at the retail and/or wholesale level.  

 Respondents’ Views and ComReg’s Consideration of 

them 

7.5 5 out of 12 Respondents expressed views in relation to ComReg’s proposed set of 

remedies in the LB TI WHQA Market. 

7.6 In addition to receiving comments from Respondents on specific remedies 

proposed in the 2016 Consultation, ComReg also received a number of general 

comments. 

7.7 For each of the remedy categories, below ComReg Summarises the preliminary 

views set out in the 2016 Consultation, Respondents’ comments on the remedies 

and ComReg’s consideration of them, in particular: 

 General comments on the overall approach on remedies are summarised and 

considered in paragraphs 7.9 to 7.21 below: 

 Access remedies are summarised and considered in paragraphs 7.23 to 7.54 

below; 

                                            
 
 
574 See paragraphs 8.112 to 8.149 the 2016 Consultation. 

575 See paragraphs 8.150 to 8.257 of the 2016 Consultation.  

576 See paragraphs 8.258 to 8.263 of the 2016 Consultation. 

577 This is the wholesale product listed in Issue 1.0 of Eircom’s ‘‘Wholesale Leased Line Product Description’’ 
as currently published on its wholesale website as distinct to E1 Channelised Links required for the delivery 
of sub 2Mb/s PPC EULs. 
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 Non-discrimination remedies are summarised and considered in paragraphs 

7.53 to 7.73 below; 

 Transparency remedies are summarised and considered in paragraphs 7.74  

to 7.94  below; 

 Price control and Cost Accounting remedies are summarised and considered 

in paragraphs 7.95 to 7.130 below; and 

 Accounting separation remedies are summarised and considered in 

paragraphs 7.123 to 7.140 below. 

 Comments on the wording of the Decision Instrument giving legal affect to the 

proposed remedies in the LB TI WHQA Market are considered in paragraphs 

7.141 to 7.153 below. 

7.8 ComReg summarises its overall preliminary position on the imposition of remedies 

in the LB TI WHQA Market in paragraphs 7.154 to 7.161 below. 

7.2.1 General Comments on the proposed approach to 

remedies 

Respondents’ Views 

7.9 5 out of 12 Respondents expressed general views in relation to ComReg’s overall 

approach to imposing remedies. 

7.10 ALTO and BT agreed with the proposed remedies, but referred to the review by 

ComReg of the Eircom Regulatory Governance Model (‘RGM’)578 as well as issues 

relating to non-compliance by Eircom with its regulatory obligations. ALTO argued 

that the proposed remedies have not been modernised to reflect those remedies 

imposed in other regulated markets. ALTO also noted an unresolved SLA dispute 

between its members and Eircom579.  

                                            
 
 
578 See ComReg Document 17/64. See https://www.comreg.ie/publication/review-eirs-regulatory-
governance-model-2/ for more details. 

579 ComReg understands this dispute was not in relation to any of the markets under assessment here and 
is no longer active.  

https://www.comreg.ie/publication/review-eirs-regulatory-governance-model-2/
https://www.comreg.ie/publication/review-eirs-regulatory-governance-model-2/
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7.11 Eircom agreed with ComReg’s proposed removal of the Margin Squeeze Test 

(‘MST’) obligation, as well as removing requirements to provide access to analogue 

and digital LLs. However, it considered that the proposed pricing and accounting 

separation obligations should have been considered in the context of the declining 

market, and were onerous for Eircom (the details of these Eircom views are 

considered under the specific sections below). Eircom considered that end-users 

of TI LLs should also be incentivised to migrate to MI LLs and broadband services. 

7.12 Enet agreed with the proposed remedies, but considered that the same regulatory 

obligations should be imposed in the MI WHQA Market. 

7.13 Vodafone supported the proposed remedies in the LB TI WHQA Market and also 

commented580 on the proposed sunset period for the withdrawal of existing 

remedies581. 

7.14 ALTO, BT and Vodafone, while agreeing in principle with ComReg’s proposal to 

impose remedies on Eircom, considered that the remedies proposed by ComReg 

should be modernised to reflect remedies imposed in other regulated markets (the 

details of these arguments are considered under the specific sections below). 

ComReg’s Assessment of Respondents’ General Comments on 
the proposed approach to remedies  

7.15 ComReg notes that in general, all Respondents other than Eircom agreed that 

remedies should be imposed on Eircom in the LB TI WHQA Market. 

7.16 ComReg proposed remedies on the basis that: 

 Eircom has SMP in LB TI WHQA Market; and 

 Eircom has the ability and incentive to engage in the identified competition 

problems582 absent regulatory intervention. 

7.17 ComReg has considered Respondents’ views on competition assessment in the 

LB TI WHQA Market and the competition problems that are likely to arise in this 

market absent regulation in Section 6 of this Further Consultation, and maintains 

its preliminary views as set out in the 2016 Consultation. On the basis that ComReg 

has found that Eircom has SMP in this market, ComReg is required to impose at 

least one regulatory remedy upon an SMP Undertaking, namely Eircom, in the LB 

TI WHQA Market. 

                                            
 
 
580 These comments are summarised in  Section 10.2 below. 

581 The sunset period was discussed in Section 9 of the 2016 Consultation. 

582 Such competition problems were identified in Section 7 of the 2016 Consultation.  
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7.18 The remedies proposed by ComReg in Section 8 of the 2016 Consultation were 

specifically aimed at addressing the competition problems that were identified in 

Section 7 of the 2016 Consultation. These competition problems have been 

discussed further in Section 6 of this Further Consultation. 

7.19 With that in mind, ComReg is required to put in place appropriate remedies that 

address these competition problems in the most effective and proportionate 

manner. This involves an assessment of specific remedial options. This was 

undertaken in Section 8 of the 2016 Consultation (as well as in the Regulatory 

Impact Assessment (‘RIA’) in Section 10 of the 2016 Consultation and now in 

Section 11 of this Further Consultation). This assessment considered the extent to 

which specific remedy options were likely to be effective, necessary and 

proportionate. 

7.20 ComReg disagrees with Eircom’s assertion noted in paragraph 7.11 above that the 

declining demand for LB TI WHQA products was not adequately acknowledged 

and considered by ComReg. As noted in Section 5583 above, there is still a 

significant base of installed active TI LL circuits accounting for 27% of all LL circuits 

at the end of 2016. It is ComReg’s objective to ultimately protect end-users who 

choose to continue using legacy products. Nevertheless, ComReg acknowledged 

that certain LB TI WHQA products are no longer requested by Access Seekers and 

proposed to withdraw regulatory obligations with respect to wholesale analogue 

LLs, wholesale end-to-end digital leased lines and wholesale Channelised E1 

(2Mb/s) Access  LL services.  

7.21 With respect to Eircom’s views summarised in paragraph 7.11 above that ComReg 

should be providing incentives for end-users’ migration from Retail TI LLs, ComReg 

is of the view that there is still a significant installed base of services available using 

LB TI WHQA products and that maintaining an obligation to provide these services 

is justified and gives regulatory and commercial certainty for both wholesale and 

retail users in making their electronic communications purchasing decisions, 

including upgrading to modern interface based technologies.  

                                            
 
 
583 See paragraphs 5.48 to 5.50 above. 
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7.22 ComReg also notes that switching of end-users to more modern LL technologies 

appears to be intrinsically linked to the need for such end-users to upgrade relevant 

equipment/hardware associated with the use of such TI LLs, and therefore any 

switching decision is also linked to involve broader investment decisions.  ComReg 

acknowledges that over time TI LLs will likely become redundant for many end-

users. ComReg will, of course, over the lifetime of this market analysis, consider 

any proposals from Eircom for the potential retirement of legacy LL services, having 

regard to the need to minimise Access Seeker and end-user disruption. 

7.2.2 Access Remedies 

Preliminary view set out in the 2016 Consultation 

7.23 In the 2016 Consultation584, ComReg proposed to impose obligations upon Eircom 

requiring it to inter alia (a) provide access to specified wholesale products services 

and facilities; and (b) to meet reasonable requests for access from wholesale 

customers for various LB TI WHQA products, services and facilities. The proposed 

measures are intended to prevent Eircom from denying competing downstream LL 

providers access to the wholesale inputs necessary to provide retail and/or 

wholesale LB TI LLs and associated services. ComReg, therefore, proposed a 

range of access obligations585, including Eircom having to: 

 meet reasonable requests for access to LB TI WHQA products, services and 

facilities; 

 provide access to specific LB TI WHQA products, namely PPC EULs586 in the 

bandwidth range 64Kb/s up to and including 2Mb/s; 

 provide access to specific Interconnection Services, namely PPC Transport 

Links (including ISH and CSH variants); 

 negotiate in good faith with Undertakings requesting access; 

 not to withdraw access to facilities already granted without the prior approval 

of ComReg; 

                                            
 
 
584 See paragraphs 8.36 to 8.93 of the 2016 Consultation. 

585 See paragraphs 8.50 to 8.85 of the 2016 Consultation. 

586 An End User Link (‘EUL’) refers to the portion of a PPC which connects an end-user’s premises to a 
‘Transport Link’. It is described in Eircom’s PPC Product Description currently published at 
http://www.openeir.ie/Products/Data/Partial Private Circuits/ 

http://www.openeir.ie/Products/Data/Partial_Private_Circuits/
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 grant open access to technical interfaces, protocols or other key technologies 

that are indispensable for the interoperability of products, services or facilities; 

 provide access to specified information which supports existing and future 

wholesale leased lines; 

 provide access to OSS587 or similar software systems necessary to ensure 

fair competition in the provision of services; and 

 provide access in accordance with a range of conditions governing fairness, 

reasonableness and timeliness. 

7.24 As noted in paragraph 7.4 above, ComReg proposed that existing regulatory 

obligations governing the requirement to provide wholesale Analogue LLs, WLLs 

and wholesale Channelised E1 (2Mb/s) LL access services were no longer 

warranted or justified on the basis that demand for these products has significantly 

decreased, and the risks of foreclosure in the event of non-availability of these 

products, therefore, appeared to be minimised588. 

7.25 In the 2016 Consultation589 ComReg also considered a range of statutory criteria 

that it is required to consider590 when imposing access obligations, including inter 

alia: 

 examining the technical and economic viability of using or installing competing 

facilities; 

 the feasibility of providing access; 

 the initial outlay of investment by the Undertaking; and 

 the need to safeguard competition in the long term. 

Respondents’ Views 

7.26 4 out of 12 Respondents (ALTO, BT, Eircom and Vodafone) expressed views on 

ComReg’s approach to the imposition of access remedies. As noted above, all such 

Respondents, save for Eircom, agreed that access remedies should be imposed 

on Eircom in the LB TI WHQA Market.  

                                            
 
 
587 Operational Support System (‘OSS’) such as Eircom’s Wholesale Universal Gateway system is an order 
management and fault handling system designed to be the primary Access point between Eircom and 
Access Seekers. It accepts and validates Access Seeker orders and faults and is a software “brokerage” 
system into Eircom’s internal production and fault management systems. 

588 See paragraphs 8.86 to 8.91 of the 2016 Consultation. 

589 See paragraphs 8.10 and 8.45 of the 2016 Consultation. 

590 Such criteria are set out in Regulation 12(4) of the Access Regulations. 
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7.27 The key themes commented upon by Respondents can be summarises as follows: 

 SLA obligations are inadequate and require more definitive timelines 

(discussed in paragraphs 7.28 to 7.29 below); 

 The requirement to negotiate in good faith should be strengthened (discussed 

in paragraph 7.30 below); and 

 Other issues (discussed in paragraphs 7.31 to 7.33 below). 

SLA obligations are inadequate and require more definitive timelines 

7.28 ALTO and BT argued that the proposed SLA obligations are likely to fail in the 

absence of more definitive deadlines for SLA negotiations. Both Respondents, 

referring to SLA remedies imposed in the 2015 Fixed Access and Call Origination 

Market (‘FACO’) Decision591, were of the view that a 6 months deadline might be 

appropriate. 

7.29 Vodafone considered that ComReg’s proposed SLA obligations required 

improvement and noted that clear definitive timelines on SLA negotiation timelines 

are required.  

The requirement to negotiate in good faith should be strengthened 

7.30 ALTO and BT were of the view that ComReg’s should strengthen the proposed 

requirement for Eircom to negotiate in good faith and apply more enforceable 

terminology in the wording of obligation. ALTO suggested that ComReg’s 

terminology should, instead, refer to truthful negotiation. 

Other issues 

7.31 Eircom agreed that regulatory obligations governing the requirement to provide 

wholesale Analogue LLs, WLLs and wholesale Channelised E1 (2Mb/s) Access 

services should be removed. 

                                            
 
 
591 See ‘’Market Review Wholesale Fixed Voice Call Origination and Transit Markets, ComReg Document 
15/82, Decision D05/15 ’’, dated 24 July 2015 (‘2015 FACO Decision’).  

https://www.comreg.ie/publication/market-review-wholesale-fixed-voice-call-origination-and-transit-markets/
https://www.comreg.ie/publication/market-review-wholesale-fixed-voice-call-origination-and-transit-markets/
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7.32 BT noted that ComReg’s 2013 NGA Decision592 mandates access to WEILs that 

serve as a component to regulated products in other markets and in particular, are 

used for backhaul services carrying both LL and broadband traffic simultaneously. 

Thus, BT sought clarification in relation to access to WEILs if access obligations 

were to be removed in the MI WHQA Market. 

7.33 ALTO noted the lack of clarity in relation to infrastructure access remedies in the 

Wholesale Central Access (‘WCA’) and Wholesale Local Access (‘WLA’) 

markets593 which, in its view, results in regulatory uncertainty for ALTO members 

in the context of proposed removal of access remedies in the MI WHQA Market. 

ALTO expressed its concern that such uncertainty could potentially jeopardise SPs’ 

investments and create unnecessary barriers to entry. 

ComReg’s Assessment of Respondents’ Views 

7.34 In this section ComReg assesses Respondent’s views under the themes identified 

in paragraph 7.27 above, namely: 

 SLA obligations are inadequate and require more definitive timelines 

(discussed in paragraphs 7.35 to 7.36 below); 

 The requirement to negotiate in good faith should be strengthened (discussed 

in paragraph 7.44 below); and 

 Other issues (discussed in paragraphs 7.45 to 7.47 below). 

SLA obligations are inadequate and require more definitive timelines 

7.35 ComReg notes Respondents views on SLA obligations as summarised in 

paragraphs 7.28 to 7.29 above. ComReg notes that it was also proposed in the 

2016 Consultation that Eircom has an obligation to provide access (including 

meeting reasonable requests for such) in a fair, reasonable and timely manner594 

– this would also include any requests for improvements to SLAs. 

                                            
 
 
592 See ‘‘Next Generation Access (‘NGA’): Remedies for Next Generation Access Markets, ComReg Doc. 
No. 13/11, Decision D03/13’’, dated 31 January 2013 (the ‘2013 NGA Decision’). 

593 Markets 3a and 3b in the EC’s 2014 Recommendation. 

594 See paragraphs 8.80 to 8.85 of the 2016 Consultation. 

https://www.comreg.ie/publication/next-generation-access-remedies-for-next-generation-access-markets/
https://www.comreg.ie/publication/next-generation-access-remedies-for-next-generation-access-markets/
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7.36 ComReg acknowledges that there have been a number of instances in other 

regulated markets where delays have arisen in SLA negotiations. While ComReg 

notes that this market which is in decline and there are negligible volumes of new 

lines being ordered, it is nonetheless considered appropriate to bring some of the 

SLA obligations more into line with current regulatory practice.  

7.37 In this respect ComReg has updated the wording of the obligations relating to SLAs 

in the LB TI WHQA Market, in particular, that: 

 the requirement to conclude, maintain or update, as appropriate, legally 

binding SLAs with Access Seekers595, also includes the requirement that such 

SLAs include committed service levels and that SLAs should encourage an 

efficient level of performance; 

 service credits are to be provided by Eircom to Access Seekers in the event 

that committed service levels are not met. These refer to a financial credit 

which is provided by Eircom to an Access Seeker where Eircom has failed to 

meet the service levels which Eircom commits to from time-to-time in its SLA. 

7.38 The requirement to ensure that SLAs include performance metrics, has been 

removed, given the clarification above that SLAs should include ‘committed service 

levels’ and having regard to the clarifications provided in the context of 

Transparency remedies discussed below.  

7.39 ComReg is also of the view that SLAs should incentivise Eircom to provide WHQA 

products, services and facilities at to a standard that meets the need of Access 

Seekers and allows them to provide services of the required quality in downstream 

markets. ComReg is of the preliminary view that SLAs should include committed 

service levels and Service Credits such that they adequately incentivise Eircom to 

deliver an efficient level of service quality and allow Undertakings to recoup at a 

minimum the direct costs and any other loss of value that the Undertakings incur 

as a result of the circumstances that had triggered the payment of Service Credits. 

This will also ensure that Eircom is held accountable for its committed service levels 

by establishing a mechanism for Access Seekers to receive Service Credits where 

committed service levels are not achieved by Eircom. 

                                            
 
 
595 As set out in paragraph 8.82(a) and (f) of the 2016 Consultation. 
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7.40 A failure by Eircom to meet SLA committed service levels can result in costs being 

incurred by Access Seekers resulting from increased churn or payment of 

compensation to End Users by way of, for example, waiving service charges. 

ComReg is of the preliminary view that it is reasonable that the Service Credits to 

be paid by Eircom to Access Seekers in the event that Eircom does not meet the 

committed service levels in its SLAs should be such that the Access Seekers can 

recover the costs incurred, arising from such a failure by Eircom. 

7.41 SLAs should also specify the circumstances that trigger the payment of Service 

Credits, such as, but not limited to, a failure by Eircom to achieve committed service 

levels, or the occurrence of certain specified events (such as, but not limited to, 

incidents of service outage or deterioration), and/or other such criteria as 

appropriate. 

7.42 SLAs also establish committed service levels against which the standards of 

performance achieved by Eircom can be readily measured and compared, with 

ComReg also proposing, in the context of transparency obligations discussed 

below, to impose requirement on Eircom to publish its actual achieved aggregate 

levels of performance relative to the committed service levels in its SLAs.  

7.43 Given the slow decline of the LB TI WHQA Market ComReg does not consider it 

appropriate to impose more onerous obligations than those set out above. 

The requirement to negotiate in good faith should be strengthened 

7.44 ComReg notes ALTO’s and BT’s views summarised in paragraph 7.30 above in 

relation to strengthening the proposed requirement for Eircom to negotiate in good 

faith. ComReg does not agree with ALTO suggestion that ComReg’s terminology 

should refer to ‘truthful negotiation’ instead of ‘negotiate in good faith’. ComReg 

notes that the wording proposed in the 2016 Consultation is more consistent with 

wording set out in regulation 12(2)(b) of the Access Regulations. 

Other issues 

7.45 ComReg notes Eircom’s agreement, summarised in paragraph 7.31 above, 

regarding the proposed removal of certain access obligations.  

7.46 ComReg notes BT request for clarification in relation to the treatment of WEILs 

used to support the provision of services in other regulated markets (e.g. the WLA 

and WCA markets). 

7.47 In this regard, ComReg refers BT to paragraph 9.7 of the 2016 Consultation, where 

ComReg addressed this issue by stating that: 
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 ‘’It is important to note that Eircom will be required to maintain its WEIL 
(Wholesale Ethernet Interconnection Links) product at cost orientated 
prices by virtue that this service is an essential component of regulated 
products in other markets: The WEIL service was mandated by ComReg 
in its 2013 “NGA Decision, D03/13[1]”. 

7.48 Furthermore, ComReg has set outs its views in relation to the provision of WEILS 

in the WLA and WCA markets in its WLA/WCA Consultation.596 It specifically states 

therein that ComReg’s preliminary view is that interconnection services including 

WEILs should be available at cost orientated prices.597 

7.49 In relation to ALTO’s comments regarding the lack of clarity surrounding 

infrastructure access remedies summarised in paragraph 7.33 above, ComReg 

notes that in the WLA/WCA Consultation (which was published after the 2016 

Consultation) it set out proposals in relation to access remedies in WLA and WCA 

markets598. 

ComReg’s Preliminary Position on LB TI WHQA Access Remedies 

7.50 Having considered Respondents’ views in paragraphs 7.35 to 7.48 above ComReg 

intends to maintain its preliminary views on LB TI WHQA Access remedies as set 

out in the 2016 Consultation599. 

7.51 ComReg set out its preliminary view in the 2016 Consultation that access 

obligations alone would be insufficient to resolve the identified competition 

problems and maintains this view. For example, the imposition of access 

obligations alone would not resolve issues such as excessive pricing, 

discrimination on price or quality grounds, or ensure transparency of terms and 

conditions of access. 

7.52 The access obligations are set out in Section 7 of the Draft Decision Instrument.600 

                                            
 
 
596 See ‘’Market Reviews Wholesale Local Access (WLA) provided at a fixed location, Wholesale Central 
Access (WCA) provided at a fixed location, Consultation and Draft Decision, ComReg Document 16/96 ’’, 
dated 11 November 2016 (‘WLA/WCA Consultation’). 

597 See paragraph 8.831 of the WLA/WCA Consultation. 

598 See paragraphs 8.31 to 8.392 and paragraphs 13.38 to 13.181 of WLA/WCA Consultation. 

599 The access remedies proposed in the Consultation were summarised in paragraphs 7.23 to 7.25 above.  

600 See Appendix: 4 

https://www.comreg.ie/publication/market-reviews-wholesale-local-access-wholesale-central-access/
https://www.comreg.ie/publication/market-reviews-wholesale-local-access-wholesale-central-access/
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7.2.3 Non-Discrimination Remedies 

Preliminary View set out in the 2016 Consultation 

7.53 In the 2016 Consultation ComReg, proposed to impose a range of non-

discrimination obligations upon Eircom601 having regard to a range of identified 

competition problems, including: 

 non-discrimination obligations to ensure equivalent treatment of Access 

Seekers by Eircom in its provision of Access (including Access to LB TI 

WHQA products, services and facilities) and information in relation to such 

Access to them; 

 non-discrimination obligations to ensure that Eircom provides Access 

(including Access to LB TI WHQA products, services and facilities) and 

information to all other Access Seekers under the same conditions and of the 

same quality as Eircom supplies to itself or to its subsidiaries, affiliates or 

partners; 

 non-discrimination to be applied on, at least, an Equivalence of Outputs 

(‘EoO’)602 standards basis. 

7.54 The above remedies were intended to ensure that Eircom does not favour its 

downstream arm, or unduly favour any particular wholesale customer, to the 

detriment of competition and ultimately consumers. The intent was also to ensure 

that Eircom has implemented a governance structure that results in issues giving 

rise to the risk of discrimination being remedied. 

Respondents’ Views 

7.55 4 out of 12 Respondents (ALTO, BT, Eircom and Vodafone) commented on 

ComReg’s approach on the imposition of non-discrimination remedies. These 

Respondents agreed in principle with the imposition of non-discrimination 

remedies, but disagreed with ComReg about what form the obligations should take 

and made comments in this regard. 

                                            
 
 
601 See paragraphs 8.94 to 8.111 of the 2016 Consultation. 

602 Equivalence of Outputs (‘EoO’) essentially refers to provision of products, services, facilities, and 
information by an SMP Undertaking to Access Seekers such that such products, services, facilities, and 
information is provided to Access Seekers in a manner which achieves the same standards in terms of 
functionality, price, terms and conditions, service and quality levels as the SMP Undertaking provides to 
itself, albeit potentially using different systems and processes. 
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7.56 ALTO, BT and Vodafone believed that ComReg’s proposed measures do not go 

far enough to address the competition problems that ComReg has identified.  

7.57 ComReg has summarised the Respondents’ main views below, grouping the key 

issues raised into the identified themes, namely: 

 The proposed Non-Discrimination remedies are outdated (discussed in 

paragraph 7.58 below); and 

 An Equivalence of Inputs (‘EoI’)603 standard should be adopted (discussed in 

paragraphs 7.59 to 7.62 below). 

The proposed Non-Discrimination remedies are outdated 

7.58 ALTO and BT referred to the review of RGM and considered the proposed Non-

Discrimination remedies to be outdated. Both Respondents suggested that Non-

Discrimination remedies imposed in the 2013 NGA Decision should be considered 

as a baseline for remedies in the LB TI WHQA Market. 

An Equivalence of Inputs standard should be adopted 

7.59 ALTO and BT expressed their view that, absent functional separation, the next-best 

approach to stimulate/enhance competition would be to implement an EoI 

standard. 

7.60 BT argued that an EoO standard is outdated, referring to Eircom’s non-compliance 

with Non-Discrimination obligations. In BT’s view EoI standard should be applied 

for all aspects of the service and urged ComReg to actively monitor Eircom’s 

compliance with regulatory obligations. 

7.61 Vodafone was of the view that EoI standard should be an obligation for all regulated 

services. 

7.62 Eircom noted that imposition of EoI standard would be disproportionate in the 

declining LB TI WHQA Market. 

ComReg’s Assessment of Respondents’ Views 

7.63 ComReg assesses Respondent’s views on the themes identified in paragraph 7.57 

above as follows: 

                                            
 
 
603 Equivalence of Inputs (‘EoI’) essentially refers to provision of products, services, facilities, and 
information by an SMP Undertaking to Access Seekers such that such products, services, facilities, and 
information is provided to Access Seekers in a manner which achieves the same standards in terms of 
functionality, price, terms and conditions, service and quality levels as the SMP Undertaking provides to 
itself, and using the same systems and processes. 
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 The proposed Non-Discrimination remedies are outdated (discussed in 

paragraphs 7.64 to 7.65 below); and 

 An Equivalence of Inputs standard should be adopted (discussed in 

paragraphs 7.66 to 7.71 below). 

The proposed Non-Discrimination remedies are outdated 

7.64 ComReg does not agree that the non-discrimination remedies imposed in the 2013 

NGA Decision should be considered as a baseline for remedies in the LB TI WHQA 

Market for the following reasons: 

 The LB TI WHQA Market is in steady decline604 as, end-users migrate to MI 

WHQA products, albeit slowly; 

 There is little new demand for LB TI WHQA products605; 

 The LB TI WHQA products, services and facilities are provided largely via 

legacy Eircom order management systems and processes. The LB TI WHQA 

Market is well established and has operated reasonably without any 

significant regulatory issues having been brought to ComReg’s attention; and 

 The WLA Market is classified as ‘mass market’ whereas the LB TI WHQA 

Market is a ‘niche’ market in a steady decline – therefore, it is, in ComReg’s 

view, inappropriate to draw inferences between these markets with respect to 

remedies due to differences in impact arising from potential competition 

problems that may occur absent regulation in these markets.  

7.65 Having considered Respondents’ views above, ComReg maintains its preliminary 

view set out in the 2016 Consultation that the proposed non-discrimination 

remedies in the LB TI WHQA Market are appropriate and proportionate, and should 

ensure that Eircom does not favour its downstream arm, or unduly favour any 

particular wholesale customer, to the detriment of competition and ultimately 

consumers. 

An Equivalence of Inputs standard should be adopted 

7.66 ComReg notes Eircom’s agreement with ComReg’s proposal to maintain the EoO 

standard in the context of LB TI WHQA products, services and facilities. 

                                            
 
 
604 See paragraph 3.51 above where it is noted that the overall number of TI retail LLs decreased by 1,083 
lines in the 12 months to December 2016. 

605 See paragraph A 6.4 of Appendix 6 below where ComReg notes that Eircom’s supply of LB TI LL in 2016 
accounted for [ ] (less than 10%) of all LL deliveries 
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7.67 ComReg does not agree with ALTO’s, BT’s and Vodafone’s views summarised in 

paragraphs 7.59 above that EoI must be mandated for all regulated services. 

7.68 ComReg considered that the EoO non-discrimination standard is appropriate and 

proportionate in the context of the LB TI WHQA market, particularly given that the 

existing provision of LB TI WHQA products, services and facilities is in decline and 

are provided using legacy Eircom systems and processes. The cost and effort in 

modifying these systems is not justified and could introduce significant additional 

costs which would need to be recovered in price increases spread over a reducing 

number of circuits.  

7.69 In addition, as noted above, there is little new demand for LB TI WHQA products 

as End-Users either cease their services or migrate, in due course, to MI WHQA 

products, resulting in the steady decline of the LB TI WHQA installed base. 

7.70 ComReg considers that the competition problems identified in the WHQA TI 

Markets can therefore be addressed on the basis of the proposed EoO. 

7.71 Having considered Respondents’ views above, ComReg’s preliminary position is 

that the EoI obligation for LB TI WHQA products is neither proportionate nor 

justified. ComReg’s therefore intends to maintain its preliminary view set out in the 

2016 Consultation that non-discrimination obligations in the LB TI WHQA Market 

will be applied on an EoO basis. 

ComReg’s Preliminary Position on Non-Discrimination Remedies 

7.72 Having considered Respondents’ views as set out in paragraph 7.55 to 7.62 above, 

and having regard to the analysis set out in the 2016 Consultation606, ComReg 

maintains its position set out in the 2016 Consultation with respect to non-

discrimination remedies. 

7.73 The non-discrimination obligations are set out in Section 9 of the Draft Decision 

Instrument attached at Appendix: 4 of this Further Consultation. 

                                            
 
 
606 See paragraphs 8.94 to 8.111 of the 2016 Consultation. 
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7.2.4 Transparency Remedies 

Preliminary View set out in the 2016 Consultation 

7.74 To address potential competition problems associated with asymmetry of 

information and to support access, non-discrimination, price control and other 

obligations, in the 2016 Consultation ComReg proposed607 to impose a range of 

transparency obligations upon Eircom in the LB TI WHQA Market including 

requirements to: 

 maintain and publish a Leased Line Reference Offer (‘LLRO’) 

 maintain and publish a Network Price list for the products in scope; 

 publish changes to the LLRO and wholesale prices, in advance of their 

coming into effect, and to notify ComReg in advance of publication; 

 publish Key Performance Indicators (‘KPIs’)608;  

 publish a Service Level Agreement (‘SLA’);  

 put in place a non-disclosure agreement governing the legitimate sharing of 

confidential and/or commercial information; and 

 ensure transparency in its bills by making its wholesale invoices sufficiently 

disaggregated, detailed and clearly presented such that an Access Seeker 

can reconcile the invoice to Eircom’s LLRO and Network Price Lists. 

Respondents’ Views 

7.75 3 out of 12 Respondents expressed views on ComReg’s approach to the imposition 

of transparency remedies. ALTO, BT, and Eircom, while generally supportive of 

ComReg’s approach, expressed a number of reservations.  

7.76 ComReg has summarised the Respondents’ main views below, grouping the key 

issues raised into the identified themes, namely: 

 Absence of either Internal Reference Offers (‘IRO(s)’) or Statements of 

Compliance (‘SoC(s)’) (discussed in paragraph 7.77 below); 

                                            
 
 
607 See paragraphs 8.112 to 8.149 of the 2016 Consultation. 

608 In paragraphs 8.139 to 8.144 of the 2016 Consultation ComReg has proposed to amend the current 
requirement on Eircom to publish KPIs on its public website with respect to service assurance for LB TI 
WHQA products, service and facilities in accordance with the existing requirements as set out in the 
‘‘Introduction of Key Performance Indicators for Regulated Markets, ComReg Document 11/45, Decision 
D05/11’’, dated 29 June 2011 (the ‘2011 KPI Decision’).  

https://www.comreg.ie/publication/response-to-consultation-and-decision-on-the-introduction-of-key-performance-indicators-for-regulated-markets/
https://www.comreg.ie/publication/response-to-consultation-and-decision-on-the-introduction-of-key-performance-indicators-for-regulated-markets/
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 The proposed advance notification timeframes for LLRO and price changes 

are insufficient (discussed in paragraphs 7.78 to 7.79 below); and 

 Statistical significance of KPIs (discussed in paragraph 7.80 below). 

Absence of either Internal Reference Offers or Statements of Compliance 

7.77 ALTO and BT considered that transparency remedies should be enhanced by 

obliging Eircom to publish IROs or SoC. Both Respondents referred to the 2013 

NGA Decision as a basis for a SoC obligation. 

The proposed advance notification timeframes for LLRO and price changes 
are insufficient 

7.78 ALTO considered that proposed transparency remedies enable ComReg to revise 

advance notification timeframes for LLRO and price changes at its own discretion 

and was of the view that such remedies should not be subject to bi-lateral 

agreement between ComReg and Eircom. 

7.79 BT was of the view that advance notification timeframes for LLRO and price 

changes should be similar to timeframes imposed in the 2013 NGA Decision. 

Statistical significance of KPIs 

7.80 Eircom noted that the statistical significance of KPIs will deteriorate as the volume 

of LB TI LLs continue to decline and urged ComReg to consider this issue. 

ComReg’s Assessment of Respondents’ Views 

7.81 ComReg assesses Respondents’ views according to the themes identified in 

paragraph 7.76 above, namely: 

 Absence of either Internal Reference Offers or Statements of Compliance 

(discussed in paragraph 7.82 below) 

 The proposed advance notification timeframes for LLRO and price changes 

are insufficient (discussed in paragraphs 7.83 to 7.89 below); and 

 Statistical significance of KPIs (discussed in paragraphs 7.90 to 7.91 below). 
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Absence of either Internal Reference Offers or Statements of Compliance 

7.82 ComReg notes that there are trivial numbers of new orders for LB TI WHQA 

products609, and the purpose of maintaining access obligations is to ultimately allow 

for retail users of these services to manage their connectivity requirements and 

give certainty to them in relation to their ICT investment and upgrade decisions. As 

such, imposing a new obligation to require an IRO or SoC would, in ComReg’s 

view, be a disproportionate regulatory burden.610 

The proposed advance notification timeframes for LLRO and price changes 
are insufficient 

7.83 ComReg notes ALTO’s comments that ComReg can revise advance notification 

timeframes for LLRO and price changes at its own discretion. 

7.84 In the 2016 Consultation611 ComReg proposed to impose obligations upon Eircom 

to provide advance notification of proposed amendments or changes to the LLRO 

and related prices according to specified timeframes. This is to provide sufficient 

notification to Access Seekers to allow them to factor in such proposed changes 

into their commercial decision making activities and to make any necessary 

adjustments or developments to billing or other systems, as appropriate. The 

specific advance notification requirements also provide a transparent and available 

mechanism according to which ComReg can monitor compliance by Eircom with 

its access, non-discrimination, pricing and other obligations proposed in this 

Consultation. 

7.85 ComReg proposed that Eircom should be subject to the following obligations with 

respect to changes to the LLRO and the Network Price List: 

 Eircom shall (unless otherwise agreed by ComReg) publish, on its publicly 

available website - at least three months in advance - any proposed changes 

to the LLRO and any proposed changes to Wholesale prices and the 

application of such prices for the purposes of notifying all interested parties of 

such changes. 

 Eircom shall notify ComReg at least five working days in advance of any such 

publication taking place. This period of five working days may be varied from 

time to time with the agreement of ComReg.  

                                            
 
 
609 Less than 25 per annum. 

610 This is in contrast to ComReg’s preliminary views in relation to regulatory obligations pertaining to the 
relevant Zone B MI WHQA market   611 See paragraphs 8.133 to 8.135 of the 2016 Consultation. 

 611 See paragraphs 8.133 to 8.135 of the 2016 Consultation. 
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7.86 ComReg assumes that ALTO is referring to the emphasised text above. 

7.87 ComReg has exercised its powers in the past to grant a derogation to Eircom and 

reduce the publication timeframe of 3 months, when it is clearly in the interests of 

Access Seekers, competition and end-users. For example, where price reductions 

are involved these could be fed through earlier than would otherwise be the case, 

while at the same time providing a shorter and reasonable period of notification. 

The proposed obligation noted in paragraph 7.85 above is considered appropriate 

and proportionate given that it provides a reasonable degree of flexibility. ComReg 

will, of course, exercise its discretion having regard to the particulars of each 

circumstance and in a manner that is fair, reasonable and proportionate. 

7.88 ComReg notes BT’s view that advance notification timeframes for LLRO and price 

changes should be similar to timeframes imposed in the 2013 NGA Decision. 

7.89 ComReg preliminary position is that advance notification timeframes for LLRO and 

price changes should remain as they are. This gives certainty to Access Seekers 

and retail users. However, given that product innovation and new demand are likely 

to be quite low, it is not considered proportionate for timelines to mirror those 

applying with respect to NGA in other markets.  

Statistical significance of KPIs 

7.90 ComReg notes Eircom’s comment summarised in paragraph 7.80 above that the 

statistical significance of KPIs will deteriorate as the volume of LB TI LLs continue 

to decline and urged ComReg to consider this issue. 

7.91 ComReg’s preliminary position is that, while the number of new LB TI LLs orders is 

likely to remain extremely low, the installed base of LB TI LLs is still sufficiently 

large.  Hence, in the context of service assurance, KPIs are still statistically 

significant. ComReg will continue to monitor the situation and KPIs will be 

interpreted having regard to their statistical significance as the market evolves. 
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7.92 As noted above in the context of Access obligations612, given the amended 

requirement to include committed service levels within SLAs, ComReg has 

proposed to remove the requirement concerning Performance Metrics. ComReg is 

proposing to require Eircom to publish, on a quarterly basis, on its publicly available 

wholesale website, a report that evidences actual performance achieved in respect 

of all Access Seekers on an aggregate basis compared to the committed service 

levels contained in the relevant SLA for the products, services and facilities 

required to be provided pursuant to its access obligations. Eircom is also to be 

required to include in the report the methodology and a description of the source 

data used to determine the actual performance achieved. The report shall also 

describe how the source data was processed by Eircom and include worked 

examples as to how the processed source data relates to the actual performance 

achieved. The justification for such requirements is that it is considered by ComReg 

to be an effective way of providing transparency regarding the service levels 

provided by Eircom, having regard to its access, non-discrimination and other 

obligations.  

ComReg’s Preliminary Position on Transparency Remedies 

7.93 Having considered Respondents’ views in paragraphs 7.81 to 7.91 above and 

having regard to the analysis set out in the 2016 Consultation613, ComReg’s 

preliminary position is to maintain its preliminary views as set out in the 2016 

Consultation. 

7.94 The transparency obligations are set out in Section 10 of the Draft Decision 

Instrument attached at Appendix: 4 of this Further Consultation. 

                                            
 
 
612 See paragraph 7.38 above. 

613 See paragraphs to 8.112 to 8.149 of the 2016 Consultation. 
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7.2.5 Price Control and Cost Accounting Remedies 

Preliminary view set out in the 2016 Consultation 

7.95 In the 2016 Consultation, in order to address potential competition problems 

associated with pricing, including excessive pricing and margin squeeze, 

ComReg’s preliminary view was that a price control614 obligation of cost orientation 

should apply to the PPC products, services and facilities in the LB TI WHQA 

Market, based on the derivation of cost oriented tariffs for PPCs. In doing so 

ComReg: 

 Reviewed current pricing methodology which applied to PPCs and related 

interconnection facilities known as Transport Links615. 

 Set out a range of available price control options and noted that a cost 

orientation obligation is justified to set maximum price levels for LB TI WHQA 

products, services and facilities616. 

 Determined the appropriate costing methodology617. In particular, ComReg 

held the preliminary view that: 

(i) Cost standard used to determine the efficient price level of PPCs (and 
any interconnection costs) should continue to be Long Run Average 
Incremental Cost (‘LRAIC’)618 plus cost standard619. 

(ii) The modified current cost approach is the most relevant cost base to 
determine charges for LB TI WHQA products, services and facilities620.   
This model is referred to hereafter within this publication  as the TI PPC 
EUL Modified Technology Cost Model; and  

                                            
 
 
614 See paragraphs 8.150 to 8.257 of the 2016 Consultation. 

615 See paragraphs 8.162 to 8.164 of the 2016 Consultation. 

616 See paragraphs 8.165 to 8.194 of the 2016 Consultation. 

617 See paragraphs 8.195 to 8.227 of the 2016 Consultation. 

618 In general, LRAIC is the average of all the (variable and fixed) costs that a company incurs to produce a 
particular product. 

619 See paragraphs 8.200 to 8.209 of the 2016 Consultation. 

620 See paragraphs 8.210 to 8.218 of the 2016 Consultation. 
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(iii) A scorched node Bottom Up (‘BU’)621 approach should be used in 
developing the cost model622. 

 Outlined the approach that would be used to revise the existing BU-LRAIC 

plus Cost Models also referenced in the 2016 Consultation623. The principle 

model for deriving the costs associated with the TI EUL PPC products is 

referred to hereafter as the “The TI PPC EUL Modified Technology Cost 

Model”. 

 Note that price control period should be set for at least three years in line with 

the market analysis process624. 

7.96 In relation to cost accounting obligations, ComReg proposed to maintain existing 

obligations as set out under the 2010 Accounting Separation Decision625. 

Respondents’ Views 

7.97 2 out of 12 Respondents (ALTO and Eircom) expressed views on ComReg’s 

approach to the imposition of price control and cost accounting remedies. ALTO 

agreed with ComReg’s views, but commented on a specific aspect of the proposed 

obligations. Eircom disagreed with ComReg’s approach, and made a number of 

comments which are considered below.  

7.98 ComReg has summarised the Respondents’ main views in detail below, grouping 

the key issues raised into the identified themes, namely: 

 ComReg’s approach failed to consider the declining demand for LB TI WHQA 

products (discussed in paragraphs 7.99 to 7.100 below); 

 Cost Orientation is not an appropriate form of price control (discussed in 

paragraphs 7.101 to 7.103 below); 

 Current Cost Accounting is not an appropriate cost approach (discussed in 

paragraph 7.104 below); 

                                            
 
 
621 BU approach in general refers to a scenario whereby the costs are those incurred by an efficient operator 
when building an up to date and modern network. 

622 See paragraphs 8.219 to 8.227 of the 2016 Consultation 

623 See paragraphs 8.228 to 8.255 of the 2016 Consultation. 

624 See paragraphs 8.256 to 8.257 of the Consultation. 

625 ‘‘Accounting Separation and the Cost Accounting Review of Eircom Limited, ComReg Document 10/67, 
Decision D08/10’’, dated 31 August 2010 (the 2010 Accounting Separation Decision’). 

https://www.comreg.ie/publication/response-to-consultation-document-no-0975-and-final-direction-and-decision-accounting-separation-and-cost-accounting-review-of-eircom-limited/
https://www.comreg.ie/publication/response-to-consultation-document-no-0975-and-final-direction-and-decision-accounting-separation-and-cost-accounting-review-of-eircom-limited/


 

Page | 259  

 

 A Top Down626 (‘TD’) model is not an appropriate cost model (discussed in 

paragraph 7.105 below); and 

 The Weighted Average Cost of Capital (‘WACC’) should reflect the actual rate 

of return, instead of a reasonable rate of return (discussed in paragraph 7.106 

below). 

ComReg’s approach failed to consider the declining demand for LB TI WHQA 
products 

7.99 Eircom considered that ComReg’s proposed price control and cost accounting 

obligations inappropriately seek to encourage market entry in a legacy market and 

may dampen migration to modern fibre based services. In Eircom’s view, in a 

market facing declining demand (such as the LB TI WHQA Market), traditional 

objectives of price control and cost accounting remedies should be supplemented 

with additional goals and objectives such as: 

 Considering distributional effects; 

 Encouraging investment in NGA networks; and 

 Creating appropriate incentives for efficient migration. 

7.100 Eircom argued that ComReg’s approach will lead to artificial demand in a market 

where supported products are at the end of their lifecycle and referred to its 

intentions to retire a range of copper delivered services including LB TI WHQA 

services.  

Cost Orientation is not an appropriate form of price control 

7.101 Eircom reiterated its view that competition problems related to access are irrelevant 

in the context of a declining LB TI WHQA Market, noting the declining demand and 

End-Users’ migration from LB TI LLs. In Eircom’s view, in such a market cost 

orientated prices would reduce End-Users’ incentives for migration to new 

technologies and increase the risk of non-recovery of efficiently incurred sunk 

costs.  

7.102 Eircom proposed that a price cap set at current wholesale prices should apply and 

noted that the application of a price cap from a practical perspective is easier than 

a price control remedy based on cost orientation. 

                                            
 
 
626 Top Down approach refers to the situation whereby the source of financial information being used is 
taken from the audited Eircom accounting records. 
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7.103 Eircom also disagreed that BU-LRAIC+ cost model is representative of efficient 

costs incurred by Eircom and noted that ComReg failed to consider the issue of 

sunk costs recovery in the context of declining demand for LB TI WHQA products. 

Thus, Eircom considered that a new cost model would have to be developed and 

queried whether such approach is merited in a legacy market. 

Current Cost Accounting is not an appropriate cost approach 

7.104 Eircom argued that ComReg’s primary concern should be to ensure the recovery 

of efficiently incurred sunk costs and to preserve the incentives for capital 

maintenance rather than incentivise market entry. Eircom was of the view that 

ComReg’s approach would result in capital levels that are arbitrary and have no 

economic justification given that prospective entry in the LB TI WHQA Market was 

unlikely. 

A Top Down model is not an appropriate cost model 

7.105 Eircom considered that the development of a top-down model is inappropriate 

given that such model’s inputs are unreliable. 

The WACC should reflect the actual rate of return, instead of a reasonable 
rate of return 

7.106 ALTO expressed its view that the proposed WACC should reflect the actual (rather 

than reasonable) rate of return and noted that Eircom’s actual returns have recently 

been far higher than reasonable returns. 

ComReg’s Assessment of Respondents’ Views 

7.107 ComReg assesses Respondent’s views on the themes identified in paragraph 7.98 

above as follows: 

 ComReg’s approach failed to consider the declining demand for LB TI WHQA 

products (discussed in paragraphs 7.108 to 7.111 below); 

 Cost Orientation is not an appropriate form of price control (discussed in 

paragraphs 7.112 to 7.113 below); 

 Current Cost Accounting is not an appropriate cost accounting approach 

(discussed in paragraphs 7.114 to 7.116 below); 

 Top Down model is not an appropriate cost model (discussed in paragraphs 

7.117 below); and 

 The WACC should reflect the actual rate of return, instead of a reasonable 

rate of return (discussed in paragraphs 7.118 to 7.120 below). 
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ComReg’s approach failed to consider the declining demand for LB TI WHQA 
products 

7.108 In using a BU-LRAIC+ cost model to establish cost orientation for TI LB PPCs, 

ComReg developed a cost model, known as the TI PPC EUL Modified Technology 

Cost Model, based on a hybrid structure which, while reflecting the cost base for 

an SDH network, included the demands from a range of services including those 

from voice and broadband in conjunction with those from LL products  

7.109 It should be noted that demand capacities for MI WHQA were converted into TI 

equivalents and as such, demand for both TI LL products and for MI LL products 

are included. In this respect, the cost model employed for the cost orientation 

exercise reflected the summary mix of service demands. This includes the declining 

demands from TI WHQA products, in conjunction with the increasing demands from 

MI WHQA products, as migration occurs between the product markets.  

7.110 In this context, Eircom had concerns that artificial demands for TI LL products would 

be sustained for a longer period, possibly through price reductions, and so disrupt 

the investment cycle. The combined demands of both generations of products 

permits the realisation of the economies of scale in providing both services. 

Moreover, it also allows the application of a cost base associated with SDH 

technology which avoids the risk of disrupting the investment cycle.  

7.111 In any event, a preliminary review of the bottom up cost modelling outputs exercise 

for TI WHQA PPC products indicates that cost oriented tariffs closely align with 

existing market rates. This should ameliorate any further concerns. 

Cost Orientation is not an appropriate form of price control 

7.112  ComReg notes Eircom’s’ comments relating to declining demands for LB TI 

products and the concerns that cost oriented prices - which if they were to decline 

below existing market rates - may hinder customer migration to next generation or 

MI leased line products. Also, Eircom expressed concerns in relation to the risk to 

sunk investment costs, and Eircom proposed the establishment of a price cap, at 

existing price levels, to avoid such risks. 
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7.113  However, ComReg is of the view that the use of a BU-LRAIC+ cost model based 

on the costs of an SDH network that includes the demand from all services carried 

in Eircom’s transmission network converted into TI equivalents, results in a balance 

which addresses the risk of sunk cost investments in MI WHQA services being 

included in the model. ComReg is of the view that this avoids disrupting the 

investment cycle. In addition, as noted earlier, the  cost outputs from the TI PPC 

EUL Modified Technology Cost Model for TI PPC products indicate that existing 

market tariffs for PPC components such as the Main Link Access (‘MLA’), Main 

Link Distance (‘MLD’) and local access components should largely remain 

unchanged for the proposed control period. 

Current Cost Accounting is not an appropriate cost approach 

7.114 Eircom raised concerns in relation using a Current Cost Accounting (‘CCA’) 

approach. These related to the recovery of sunk costs and the need for capital 

maintenance. Furthermore, Eircom, also noted the risk that capital levels contained 

in the model would be arbitrary.  

7.115 However, ComReg is of the view that in applying the hybrid approach to the 

construction of BU-LRAIC+ cost model (outlined above), it has ensured that capital 

investments are protected. 

7.116 It should also be noted that if an alternative approach, such as a full Modern 

Equivalent Asset approach based on Ethernet technologies to the cost modelling 

exercise had been adopted, then cost oriented PPC tariff could have resulted in the 

risks outlined by Eircom. 

A Top Down model is not an appropriate cost model 

7.117 ComReg re-iterates its position, as outlined in the 2016 Consultation627, that a BU-

LRAIC+ cost oriented approach to the derivation of cost oriented tariffs for TI 

products is the correct methodology and agrees with the comments that a TD model 

approach, is not an appropriate option in the context of TI LL cost orientation. 

                                            
 
 
627 See paragraph 8.248 of the 2016 Consultation. 
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The WACC should reflect the actual rate of return, instead of a reasonable 
rate of return 

7.118 ComReg note the concerns expressed by ALTO that WACC should be based on 

the actual rate of return, as the actual returns being realised by Eircom in its 

accounting results have been recently higher than reasonable rates.  

7.119 The WACC rate applied in the BU-LRAIC+ cost modelling is based on the regulated 

rate of 8.18%, the assessed reasonable rate for regulated fixed telephony service 

providers as determined in ComReg’s 2014 WACC Decision628 . This Decision 

established a reasonable rate of return which is applied in BU-LRAIC+ cost and 

ensures that investment is reasonably rewarded.  

7.120 The fact that Eircom are realising higher rates of return in its accounting results 

reflects a cost base which is top down in nature. The use of the WACC rate in the 

cost modelling exercise ensures that the risk to investments is protected but also 

avoids disrupting the investment cycle by compelling materially lower tariffs for TI 

LL products which may negatively impact on investment in newer, more efficient 

products.  

ComReg’s Preliminary Position on Price Control and Cost 
Accounting Remedies 

7.121 Having considered Respondents’ views in paragraphs 7.107 to 7.120 above, 

ComReg’s further preliminary position is that it intends to maintain its preliminary 

views as set out in the 2016 Consultation and to impose the associated price control 

and cost accounting obligations upon Eircom. 

7.122 The price control and cost accounting obligations are set out in Section 12  of the 

Draft Decision Instrument attached at Appendix: 4 of this Further Consultation. 

7.2.6 Accounting Separation Remedies 

Position set out in the 2016 Consultation 

7.123 In the 2016 Consultation629, ComReg proposed to maintain existing accounting 

separation obligations as set out under the 2010 Accounting Separation Decision. 

                                            
 
 
628 ‘‘Cost of Capital: Mobile Telecommunications, Fixed Line Telecommunications and Broadcasting (Market 
A and Market B), ComReg Document 14/136, Decision D15/14’’ dated 18 December 2014 (‘2014 WACC 
Decision’). 

629 See paragraphs 8.258 to 8.263 of the 2016 Consultation. 

https://www.comreg.ie/publication/cost-of-capital/
https://www.comreg.ie/publication/cost-of-capital/
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Respondents’ Views 

7.124 3 out of 12 Respondents expressed views on ComReg’s approach to the imposition 

of accounting separation remedies. 

7.125 ALTO and BT, while generally supportive of ComReg’s approach, proposed 

amendments to existing Accounting Separation obligations. 

7.126 Eircom was of the view that ComReg has failed to consider the implications of 

maintaining Accounting Separation obligations and argued that such obligations 

are not proportionate. Instead, they suggested that historic or current cost 

accounting models should be deployed in Eircom’s regulatory accounts. ComReg 

has summarised Respondents views according to the themes identified below, 

namely: 

 Historic or current cost accounting models should be deployed in Eircom’s 

regulatory accounts (discussed in paragraphs 7.127 to 7.132 below); and  

 Greater clarity is required regarding the proposed Accounting Separation 

obligations (discussed in paragraphs 7.135 to 7.138 below) 

Historic or current cost accounting models should be deployed in Eircom’s 
regulatory accounts 

7.127 Some respondents to the 2016 consultation suggested that Eircom’s regulatory 

accounts which currently are based on historic cost accounting as outlined in the 

2010 Accounting Separation Decision, should also include historic or cost 

accounting models.  

7.128 ALTO and BT considered the existing Accounting Separation obligations to be 

ineffective and argued that historic or current costs accounting models should be 

deployed in Eircom’s regulatory accounts. 

Greater clarity is required regarding the proposed Accounting Separation 
obligations 

7.129 Eircom noted that the proposed Accounting Separation obligations did not specify 

as to where Eircom is required to publish information for the LB TI WHQA Market 

and WEILs. Eircom proposed to include this information as part of the unaudited 

Additional Financial Information file submitted privately to ComReg and include it 

under ‘Wholesale Other Residual Regulated Market’ category within published 

Separated Accounts. 
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7.130 In Eircom’s view the declining number of LB TI WHQA products and the fact that 

the active elements of the relevant network platforms are largely depreciated 

provide justification for not breaking out information for the LB TI WHQA Market. In 

relation to WEILs, Eircom expressed its belief that it would be difficult to maintain 

the proposed obligations given the immaterial nature of this product to date. 

ComReg’s Assessment of Respondents’ Views 

7.131 ComReg assesses Respondent’s views on the themes identified above in 

paragraph 7.128 as follows: 

 Historic or current cost accounting models should be deployed in Eircom’s 

regulatory accounts (discussed in paragraph 7.132 to 7.134 below); and 

 Greater clarity is required regarding the proposed Accounting Separation 

obligations (discussed in paragraphs 7.135 to 7.138 below).  

Historic or current cost accounting models should be deployed in Eircom’s 
regulatory accounts 

7.132 In respect of the suggestion to include models as suggested in paragraphs 7.127 

and 7.128 above, ComReg considers that such an evolution would be impractical 

as many distinct cost models are used to derive cost oriented tariffs for a broad 

portfolio of wholesale products, subject to such a remedy. Furthermore, many of 

the models contain confidential information and are justifiable in respect of the LB 

TI WHQA Market. 

7.133 In summary, ComReg is of the view that the general obligations to provide TD 

historic separated accounts as outlined in the 2010 Accounting Separation 

Decision is appropriate for the LB TI WHQA market. Furthermore, it should be 

noted that as an audit opinion applies to the published separated accounts, the 

inclusion of cost models would be beyond the remit of audit standards. ComReg 

considers that it is sufficient to retain the existing obligations to produce separated 

historic costs accounts for leased line products and to maintain and develop cost 

models through a separate process, which considers the historic cost details, 

reflected in the separated accounts. 

7.134 Such an approach provides ComReg with two perspectives. Firstly, a perspective 

based on a TD Historical Accounting and secondly, one based on a BU-LRAIC plus 

methodology.  
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Greater clarity is required regarding the proposed Accounting Separation 
obligations 

7.135 ComReg notes Eircom’s views summarised in paragraph 7.129 above. In this 

regard, ComReg clarifies that Eircom currently do not publish information for each 

of the Relevant WHQA Market(s) separately. Such disaggregated information is 

provided to ComReg on a confidential basis in the form of Additional Financial 

statements (‘AFS’) and Additional Financial information (‘AFI’) data. This can 

contain commercially sensitive data from Eircom, which cannot be published or 

shared readily with industry stakeholders. 

7.136 Eircom, in its  response to the 2016 Consultation noted that ComReg has not 

specified how it is required to publish financial information associated with the LB 

TI WHQA products. ComReg is of the view that the obligation to publish results for 

the consolidated WHQA markets will remain, and not be disaggregated by product 

and/or geographic market.  

7.137 ComReg is also of the view that the LB TI WHQA Market, that this information will 

still be provided as part of the suite of confidential reports encompassed in the AFS 

and AFI results. In this context ComReg is conscious of the declining scale of cost 

and revenues associated with TI LB WHQA products and will reflect this in the 

reporting options available in the AFS and AFI structures within the accounting 

separation results.  

7.138 In conclusion, ComReg’s view is that as the scale of revenues and costs associated 

with the TI LB market declines, a more reasonable treatment would be to report the 

separation of values in the Additional Financial Information (‘AFI’) report, which is 

outside the audited opinion obligation.  

ComReg’s Position on Accounting Separation Remedies 

7.139 Having considered Respondents’ view in paragraphs 7.135 to 7.138 above, 

ComReg has decided to maintain its position as set out in the 2016 Consultation 

and to impose the associated Accounting Separation obligations (as set out in the 

2010 Accounting Separation Decision) upon Eircom without change. 

7.140 The accounting separation obligations are set out in Section 11 of the Decision 

Instrument attached at Appendix: 4 of this Further Consultation. 
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7.2.7 Decision Instrument for the LB TI WHQA Market 

Preliminary view set out in the 2016 Consultation 

7.141 In the 2016 Consultation ComReg had set out a draft Decision Instrument630 which 

was designed to give legal effect to the proposed LB TI WHQA remedies. ComReg 

sought views as to whether the wording of the draft Decision Instrument (including 

the definitions and interpretations used) accurately captured the intentions 

expressed by ComReg in relation to the proposed remedies. ComReg notes that 

comments on the wording of the draft Decision Instrument would be addressed 

separately to comments on the proposed remedies themselves. 

Respondents’ Views 

7.142 4 of the 12 Respondents provided views on the wording of the draft Decision 

Instrument, namely ALTO, BT, Eircom and HEAnet. ALTO, BT and HEAnet 

reiterated their disagreement with ComReg’s proposal to de-regulate the MI WHQA 

Market. ALTO and BT also expressed views on the substance of the proposed 

remedies themselves which are set out above from paragraph 7.5 onwards. 

7.143 Eircom reiterated its view that price control obligations would need to be re-

specified and sunset provisions would need to be removed. Eircom had some 

additional comments on particular aspects of the wording in the draft Decision 

Instrument. 

7.144 Eircom considered that section 6.1 of the draft Decision Instrument was unclear 

and suggested additional wording to clarify which services are subject to regulatory 

obligations. 

7.145 Eircom was of the view that wording in Section 7.4 (iv) of the draft Decision 

Instrument suggested that the scope for the application of obligations extends 

beyond what is specified in Section 6.1 and proposed amendments to the wording. 

7.146 Eircom also proposed amendments to wording in Section 8.2 (vii) of the draft 

Decision Instrument for further clarity. 

7.147 Eircom noted that Section 9 of the draft Decision Instrument should refer only to 

Section 7 as Section 8 does not set out any products, services or facilities. 

7.148 Eircom indicated that Sections 9.1(i) and 9.1(ii) of the draft Decision Instrument are 

redundant given the specification of EoO standard application in Section 9.2 and, 

thus, should be deleted.  

                                            
 
 
630 See Appendix: 8 of the 2016 Consultation. 
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7.149 Eircom indicated that word Undertaking should be written as Undertaking in Section 

9.3 of the draft Decision Instrument as this is a defined term. 

7.150 Eircom also proposed amendments to wording in Section 11.1 of the draft Decision 

Instrument for further clarity. 

7.151 Finally, Eircom reiterated its view in relation to sunset provisions, but noted that if 

ComReg decides to maintain such provisions, wording in Section 14.1 of the draft 

Decision Instrument should be amended to reflect (in Eircom’s view) clearer 

definition of scope of services subject to sunset provisions.  

ComReg’s Consideration of Respondents’ Views 

7.152 In relation to Eircom’s comment on the detailed drafting of the Draft Decision 

Instrument contained in Appendix 8 to the 2016 Consultation631, ComReg has given 

these comments detailed consideration, and has made a number of consequent 

textual changes to the Draft DI where it considers it appropriate to do so. Where no 

textual change has been made to the Decision Instrument, ComReg either 

disagrees with Eircom’s underlying position (e.g. in relation to sunset clauses), or 

considers that Eircom’s proposed textual amendments would be either inaccurate, 

misleading, inappropriate or unhelpful. 

ComReg’s Preliminary Position 

7.153 Having considered Respondents’ views, ComReg has decided to make a number 

of amendments to the language contained in a number of sections of the Draft DI 

now contained in Appendix: 4 to this Further Consultation, as described in section 

7.2.7 above ComReg has made some additional changes to the wording of the 

draft Decision Instrument for the purpose of clarifying the nature of certain 

obligations contained therein. However, these changes do not impact the 

substance of the overall obligation and the outcomes remain effectively the same. 

Any substantive changes to obligations contained in the Decision Instrument are 

described in detail in this Section 7 above. 

                                            
 
 
631 See pages 26-27 of Eircom’s Submission. 
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 ComReg’s Overall Preliminary Position on Remedies in 

the LB TI WHQA Market 

7.154 ComReg remains of the preliminary position that it is justified in imposing remedies 

on Eircom in LB TI WHQA Market because: 

 Eircom is likely to have SMP in LB TI WHQA Market632; and 

 Eircom has the ability and incentive to engage in a range of identified 

competition problems that are likely to arise in the LB TI WHQA Market absent 

regulatory intervention.633 

7.155 In summary, ComReg proposes to impose the following obligations on Eircom. 

7.156 Insofar as access obligations are concerned Eircom is to be required: 

 to meet reasonable requests for access to LB TI WHQA products, services 

and facilities; 

 to provide access to specific LB TI WHQA products, namely  PPC EULs in 

the bandwidth range 64Kb/s up to and including 2Mb/s; 

 to provide access to specific Interconnection Services, namely  PPC 

Transport Links (including ISH and CSH variants); 

 to negotiate in good faith with Undertakings requesting Access; 

 not to withdraw Access to facilities already granted without the prior approval 

of ComReg; 

 to grant open access to technical interfaces, protocols or other key 

technologies that are indispensable for the interoperability of products, 

services or facilities; 

 to provide access to specified information which supports existing and future 

wholesale leased lines; 

 to provide access to OSS or similar software systems necessary to ensure 

fair competition in the provision of services, and 

 to provide access in accordance with a range of conditions governing 

fairness, reasonableness and timeliness. 

                                            
 
 
632 See Section 5.2.1 of this Further Consultation. 

633 See Section 6 of this Further Consultation. 
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7.157 Insofar as Non-Discrimination Obligations are concerned, these are to be applied 

on, at least, an EoO basis, with Eircom being required to: 

 apply equivalent conditions in equivalent circumstances to other Undertakings 

requesting, or being provided with Access (including Access to LB TI WHQA 

products, services and facilities) or requesting or being provided with 

information in relation to such Access; and 

 provide access (including access to LB TI WHQA products, services and 

facilities) and information to all other Undertakings under the same conditions 

and of the same quality as Eircom provides to itself or to its subsidiaries, 

affiliates or partners. 

7.158 Insofar as Transparency Obligations are concerned, Eircom is to be subject to the 

following obligations: 

 Obligation to publish and maintain a LLRO; 

 Obligation to publish and maintain a Network Price list for the products in 

scope; 

 Obligation to publish changes to the LLRO and wholesale prices, in advance 

of their coming into effect, and to notify ComReg in advance of publication; 

 Obligation to publish KPIs subject to amendments outlined in the 2016 

Consultation634; 

 Obligation to publish an SLA; and 

 Requirements governing sharing of confidential and/or commercial 

information through a non-disclosure agreement. 

7.159 Insofar as Price control and Cost Accounting obligations are concerned: 

 an obligation of cost orientation will continue to apply to LB TI WHQA LL PPC 

products (including interconnect facilities known as Transport Links); 

 Cost orientation is to be based on a BU-LRAIC+ cost modelling approach. 

using the TI PPC EUL Modified Technology Cost Model. This model is based 

on a hybrid current cost accounting, modified to reflect cost trends for SDH 

infrastructure used to provide LB TI WHQA PPCs and Transport Links.  

 As a consequence the maximum prices as currently published in the LLRO 

Price List for EUL PPC products ≤2Mb/s capacity will pertain for the relevant 

control period. 

                                            
 
 
634 See paragraphs 8.138 to 8.144 of the 2016 Consultation. 
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7.160 Insofar as Cost Accounting and Accounting Separation obligations are concerned, 

existing obligations will continue to apply. 

7.161 The above obligations are set out in the Decision Instruments set out in Appendix: 

4 of this Further Consultation. 

Question 5: Do you have any further observations on this Section 7 
concerning obligations in the LB TI WHQA Market? 
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8 Competition Problems in the Zone B MI 

WHQA Market and Impacts on 

Competition and Consumers 

 Overview 

8.1 In this Section ComReg now seeks to identify those competition problems which, 

absent regulation635, could potentially arise in the Zone B MI WHQA Market and, 

having done so, ComReg proceeds in Section 9 to consider the imposition of 

appropriate remedies to address these identified competition problems. 

8.2 In Section 5.7.2 above, ComReg set out its preliminary view that, in accordance 

with Regulation 27(4) of the Framework Regulations, the Zone B MI WHQA Market 

is not likely to be effectively competitive and proposed that Eircom should be 

designated as having SMP in this market. 

8.3 In accordance with Regulation 27(4) of the Framework Regulations, where an 

Undertaking is designated as having a position of SMP in a relevant market, 

ComReg is required to impose on that Undertaking each of the obligations (or 

remedies) set out in Regulations 9 to 13 of the Access Regulations, as ComReg 

deems appropriate. 

8.4 As noted in the European Commission’s Explanatory Note to the 2014 

Recommendation, the underlying purpose of the ex-ante regulatory framework is 

to deal with predictable competition problems that have their origin in structural 

factors in the industry. For example, the finding of an absence of effective 

competition in the Zone B MI WHQA Market indicates the potential for competition 

problems to arise within them over the review period in question, thereby justifying 

the imposition of ex ante regulation. 

                                            
 
 
635 WHQA products have to date been provided by Eircom pursuant to regulatory obligations imposed on it 
under the 2008 Decision (and subsequent decisions). The assessment carried out in this Section of the 
Consultation is carried out in the context of what competition problems would be likely assuming that such 
SMP obligations were not in place. 
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8.5 It is ComReg’s preliminary view that the underlying ability and incentives for Eircom 

to potentially engage in anti-competitive behaviour absent regulation is due to the 

lack of effective competition in the Zone B  MI WHQA Market, coupled with Eircom’s 

position as a vertically integrated supplier competing with its wholesale customers 

in the horizontally related Zone A MI WHQA market and related downstream 

markets such as the retail MI LL market. 

8.6 ComReg would note that it is neither necessary to catalogue examples of actual 

abuse nor to provide exhaustive examples of potential abuse. Rather, the purpose 

of ex ante regulation is to prevent the possibility of abuse of dominance given that 

Eircom has been identified on a preliminary basis as having SMP in the Zone B MI 

WHQA Market. 

 Types of Competition Problems 

8.7 In determining what form of ex ante regulatory remedies are justified in the Zone B 

MI WHQA Market, ComReg has carried out an assessment of potential competition 

problems that are likely to arise, assuming regulation is absent and taking account 

of the structure and characteristics of the Zone B MI WHQA Market. 

8.8 In the absence of regulation in the Zone B MI WHQA Market, ComReg considers 

that Eircom would have the ability and incentive to influence competition through 

effects on prices, innovation, output and the variety or quality of goods and services 

provided. In general, there are a number of competition problems that may arise 

when an SMP operator seeks to: 

 Exploit customers or consumers by virtue of its SMP position; 

 Exclude or delay investment and market entry in the Zone B MI WHQA Market 

(and ultimately downstream markets; and  

 Leverage its market power into adjacent vertically or horizontally related 

markets with a view to foreclosing or excluding competitors in downstream 

markets.  

8.9 In considering the above competition problems that could arise636, ComReg has 

also been guided by experience in the market.  Although it is not necessary per se 

to demonstrate actual abuse, examples of competition problems which have 

previously arisen even in the presence of existing regulation, can help ground the 

analysis in actual experience. 

                                            
 
 
636 Such issues are also considered in Section 9 in the context of appropriate remedies (regulatory 
obligations) to address completion problems. 
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8.2.1 Exploitative Practices 

8.10 Economic theory suggests that where a firm holds market power it is in a position 

to increase prices above competitive levels and/or reduce output below competitive 

levels, thereby earning higher than normal profits. These higher profits effectively 

create a wealth transfer from the consumer to the firm with market power. It is 

ComReg’s preliminary view that Eircom is the Undertaking with SMP in the Zone B 

MI WHQA Market and, given its presence in a number of adjacent markets, Eircom 

would have the ability and incentive to engage in exploitative practices. Such 

exploitative practices could include excessive pricing, inefficiency or inertia to the 

ultimate detriment of End-Users. These potential concerns are considered below. 

Excessive pricing 

8.11 According to EU competition case law, excessive pricing refers to a situation where 

the prices charged by a dominant Undertaking are not closely related to the value 

to the consumer and/or the cost of producing or providing the relevant service.637 

Concerns about excessive pricing arise where, absent regulation, price levels are 

likely to be persistently high with no effective pressure (e.g. from new entry or 

innovation) to bring them down to competitive levels over the period of the review. 

8.12 Eircom’s presence in the Zone B MI WHQA Market is characterised by a high 

market share (as set out in paragraph 5.132, at the end of 2016 Eircom’s market 

share was [ ]638), highlighting an absence of existing effective competition, 

high and non-transitory barriers to entry associated with control over infrastructure 

not easily replicated, limited scope for potential competition and insufficient CBP. 

Thus, there is likely to be insufficient pressure to constrain Eircom from behaving, 

to an appreciable extent, independent of its customers, competitors or consumers. 

8.13  Furthermore, there is also insufficient pressure to prevent Eircom from engaging 

in excessive pricing behaviour in the Zone B MI WHQA Market639. Hence, ComReg 

considers that Eircom is likely to have incentives to exploit its Zone B MI WHQA 

customers in this manner as it competes with these SPs in downstream retail and/or 

related wholesale markets. 

                                            
 
 
637 Case C 27/76 United Brands v. Commission, [1978] ECR 207, [1978] 1 CMLR 429, paragraph 250.  In 
United Brands the Court of Justice of the European Union held that: “…charging a price which is excessive 
because it has no reasonable relation to the economic value of the product supplied would be… an abuse”.   

638 Over 70%. 

639 As noted in paragraph 1.24 Eircom’s wholesale prices in the WHQA Market are currently regulated under 
the 2012 Price Control Decision. 
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8.14 For example, by raising the price of Zone B MI WHQA inputs above the competitive 

level, this would raise input costs for those SPs that purchase Eircom’s MI WHQA 

products/services (assuming Eircom would provide them with such inputs absent 

regulation) in order to offer services in the downstream retail and/or wholesale 

markets. Given that such above cost wholesale prices may be passed on by SPs 

to their retail and/or wholesale customers via higher prices, it would raise their input 

costs. These would likely have to be passed on to downstream customers (or 

potentially absorbed by the SP in the short-run), and  ultimately lead to distortions 

of competition in downstream retail and/or wholesale markets – for example, SPs’ 

customers could, in response to price increases, switch to Eircom potentially 

undermining the SPs revenues and cause them to potentially exit from the relevant 

market.  In this way, Eircom’s excessive pricing of MI WHQA inputs could lead to 

the exclusion of competitors (who purchase these MI WHQA inputs) from the 

downstream retail and/or wholesale markets, and ultimately hinder effective 

competition in these markets. 

8.15 Excessive prices can pose a deterrent to entry in downstream markets and also 

distort investment incentives as the higher charges raise costs of production for the 

SPs that purchase from Eircom and thereby constrain their ability and incentive to 

invest in additional infrastructure.  

8.16 To address the potential for excessive pricing in the Zone B MI WHQA Market, 

ComReg considers that ex ante regulation is required. Competition law applied on 

an ex-post basis is often unsuitable in preventing excessive pricing, and this is 

evidenced by the scarcity of successful ex-post excessive pricing cases within EU 

jurisprudence. An ex-post approach to excessive pricing in markets such as the 

Zone B MI WHQA Market which is characterised by a lack of effective competition 

and high and non-transitory entry barriers, is not likely to offer adequate protection 

for consumers or promote effective competition. This is because addressing the 

issue of excessive pricing through competition law approaches (if it is proven to the 

required competition law standard) would likely occur substantially after the 

occurrence of the competition problem itself, thereby contributing to significant 

uncertainty amongst downstream market participants in the interim and 

undermining the development of effective competition to the detriment of 

consumers. 
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8.17 Eircom’s MI WHQA products are currently regulated via various price control 

obligations as set out in section 9.3.4 below. Absent such regulation, ComReg 

considers that prices for such products would not likely be set at a competitive 

level640. Given the ability and incentives for Eircom, as the SMP Undertaking, to 

engage in excessive/exploitative pricing, transparency, price control and related 

cost accounting obligations are therefore considered justified by ComReg to ensure 

that prices are set at levels that are reflective of the underlying efficient cost of 

providing these products and that such charges are applied in a non-discriminatory 

fashion to other Access Seekers and between Access Seekers and Eircom to itself. 

8.2.2 Exclusionary practices 

Leveraging 

8.18 Where a vertically integrated Undertaking has SMP in one market that has close 

links with other adjacent markets either at a similar (e.g. horizontal) or different (e.g. 

vertical) level in the production or distribution chain, the SMP Undertaking may 

attempt to transfer (leverage) its market power to such vertically and/or horizontally 

related markets. This could enable the SMP Undertaking to strengthen its position 

in those related markets and/or potentially reinforce its existing market power in the 

SMP market in question. 

8.19 Given the close relationship between the Zone A MI WHQA Market and other 

horizontally related markets (e.g. Zone B MI WHQA641) and vertically related 

markets (e.g. WLA and retail LL market(s)), there is potential for leveraging to 

occur, absent regulation. Leveraging may raise rivals’ costs, introduce barriers to 

effective access to MI WHQA products, services and facilities in a timely manner, 

reduce competitive pressures on related wholesale/retail services and enable the 

SMP Undertaking to extract additional revenues from its competitors, customers 

and ultimately consumers. 

Vertical Leveraging 

8.20 Vertical leveraging arises where a vertically integrated Undertaking is able to 

leverage its SMP position at one level in the production or distribution chain into 

downstream markets in which it is also active. 

                                            
 
 
640 For example, pricing that allows Eircom to recover its efficiently incurred costs plus a reasonable rate of 
return. 

641 For example, an Access Seeker may purchase MI WHQA services in both the Zone A MI WHQA Market 
and the Zone B MI WHQA Market from the same supplier. Absent a wholesale supplier having the ability to 
serve these needs, its position in both these markets may be undermined. 
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8.21 In the context of the Zone B MI WHQA Market, vertical leveraging may occur given 

that Eircom, as the proposed SMP Undertaking, has the incentive to use its market 

power in this market to ultimately affect the competitive conditions in downstream 

retail markets, in particular, through its ability to control the key network inputs used 

by Access Seekers - which compete against Eircom in these downstream markets. 

This could result in a distortion of, or reduction in, competition in these downstream 

markets, thus potentially resulting in harm to consumers in the form of higher prices, 

lower output/sales, reduced quality or consumer choice. 

8.22 ComReg considers that, absent regulation, vertical leveraging could arise in the 

Zone B MI WHQA Market, because Eircom is a vertically-integrated Undertaking, 

has SMP in this market, and has the ability and incentive to leverage that market 

power into downstream markets, including (but not limited to) the provision of retail 

LL services. This would serve to enhance its market power in these downstream 

markets. 

8.23 In this regard, ComReg notes that most of retail LLs are purchased by Multi-site 

customers642. As noted in Section 3 above, the majority of these customers tend to 

select one SP for the provision of retail LL services to all of their premises that can 

frequently be located in both the Zone A MI WHQA and the Zone B MI WHQA 

Markets. Thus, ComReg considers that the nature of the demand for retail MI LL 

services, further enhances Eircom’s ability and incentive to leverage its market 

power in the Zone B MI WHQA Market into the retail MI LL market as Eircom has 

a strong competitive advantage in terms of its network reach to Multi-site retail LL 

customers’ premises when compared to the reach of other SPs’ networks643. 

ComReg considers that Eircom is likely to have the ability and incentive to foreclose 

access to Zone B MI WHQA services and leverage that market power into the retail 

MI LLs market.  

Non-Price Based Vertical Leveraging Behaviour 

8.24 Vertical leveraging could be undertaken by Eircom in a number of ways, absent 

regulation in the Zone B MI WHQA Market. For example, vertical leveraging can 

manifest as an outright refusal to supply or a constructive refusal to supply. Refusal 

to supply is particularly relevant when the SMP operator is vertically integrated 

which facilitates the SMP operator to gain strategic advantage over rivals in the 

downstream markets. 

                                            
 
 
642 See Table 2 above. 

643 See Table 16: above. 
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8.25 Other examples of non-price vertical leveraging, which can be closely related to 

each other, can amount to constructive rather than outright denial of access, 

including: 

 Delaying tactics: this relates to issues such as protracted negotiations with 

respect to the supply of existing or new MI WHQA products, services or 

associated facilities to downstream competitors. Another example would be 

the use of retail contract terms to effectively dissuade a customer from moving 

to a competing SP in a timely manner, thereby undermining the effectiveness 

of access to MI WHQA products, services and facilities. Eircom, as the SMP 

operator, has the ability and incentive to engage in a ‘first mover advantage’ 

by offering a retail offering before an equivalent wholesale product is made 

available to potential Access Seekers. This first mover advantage has the 

potential to raise the Access Seekers’ costs relative to the SMP operator and 

restrict the Access Seekers potential future retail sales. 

 Quality discrimination: providing competitors with MI WHQA products at a 

lower quality of service (or inferior information) to that which Eircom provides 

to its own downstream arm (or to certain other competitors). For example, 

Eircom could give priority to its own customers when repairing faults or 

upgrading network assets. 

 Creating or exploiting information asymmetries and the withholding of 

relevant information: where competitors are dependent on Eircom to 

provide MI WHQA and need certain (quality or technical) information in order 

to effectively compete in the downstream retail and/or wholesale market, a 

lack of transparency or asymmetry in the provision of relevant information can 

impede competition. For example, a lack of transparency in the terms and 

conditions of supply for MI WHQA products that are self-supplied by Eircom 

could make it difficult for Access Seekers to make effective commercial or 

operational decisions that involve the use of MI WHQA inputs in the provision 

of their own downstream services. Such a lack of transparency could also fail 

to assure Access Seekers that low bandwidth MI WHQA products are 

provided on a non-discriminatory basis (including whether Eircom is in a 

position to demonstrate that there is equivalence of access). 

 Disproportionate entry/use criteria: This may, for example, include Eircom 

setting unreasonable terms and conditions for supply/use of access to MI 

WHQA products (including associated facilities). An example of this behaviour 

would include an undue requirement to use a particular (more expensive) 

technology beyond the extent which might be economically or technically 

justified. 



 

Page | 279  

 

 Unwarranted withdrawal of access already granted: Eircom could seek to 

unreasonably withdraw access to facilities already granted. 

 Unreasonable product bundling/tying: this could include the bundling/tying 

of MI WHQA products in such a way that it damages the ability of Access 

Seekers to compete downstream. For example, if Eircom required Access 

Seekers using MI WHQA services to also purchase additional and 

unnecessary services that raises Access Seekers’ costs of providing 

downstream retail services, this could damage their ability to compete 

effectively. 

8.26 Further examples of the above non-price leveraging behaviours arise where a 

vertically-integrated SMP Undertaking may create or exploit information 

asymmetries to the detriment of downstream competition. This could include for 

example any differences in interface between the SMP Undertaking’s internal 

access to IT systems, and wholesale customers’ access. The infrastructure 

associated with OSS and Business Support Systems (‘BSS’) is supported by IT 

systems, which evolve over time. Where, for example, Access Seekers do not have 

visibility or input into relevant Eircom’s IT system changes and are not aware of the 

IT development process and its timetable, they will be unable to contribute or to 

make a request for service at the appropriate point. Moreover, it may be the case 

that operational changes of this kind are not implemented simultaneously or to the 

same standard for external and internal access. 
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Information Asymmetries 

8.27 Given that Eircom is vertically integrated, it may also be difficult to compare the MI 

WHQA products (and associated facilities) its uses internally with those offered to 

Access Seekers, as well as to compare how MI WHQA products are developed 

and implemented. A lack of transparency in how products are both developed and 

implemented internally could also make it difficult to demonstrate equivalence and 

could provide an incentive for non-price means of leveraging market power. For 

example, in terms of product offerings, absent regulation, Eircom, as the 

Undertaking proposed to be designated with SMP in the Zone B MI WHQA Market, 

could make downstream retail products using MI WHQA inputs which Access 

Seekers could not match, because no wholesale equivalent has been made 

available. In terms of product implementation, if Access Seekers are not aware of 

all the features of the wholesale products which are available to Eircom internally, 

they will not know that they can request these features themselves, and ultimately 

may find themselves offering an inferior product at the retail level. Furthermore, 

where certain MI WHQA services/information necessary for preparing a bid/tender 

proposal for a customer contract are not made available to competitors in sufficient 

time, this could also impede their ability to compete with the SMP operator for 

important downstream customers. 

8.28 Another example of information asymmetries could include situations where 

Access Seekers require metrics on order processing, service delivery and fault 

repair to view the overall performance of Eircom’s MI WHQA products from a 

provisioning and service assurance perspective. Failure by Eircom to provide such 

data to its wholesale customers would likely impair their ability to compare the 

performance of Eircom’s supply of wholesale products. Uncertainty for Access 

Seekers (and their retail and/or wholesale customers) as to the performance and 

quality of their purchased MI WHQA inputs relative to the services and information 

made available internally to Eircom’s retail arm could potentially discourage 

participation in markets dependent upon Eircom’s wholesale products (for example, 

through a lack of visibility of average line-fault repair time between Eircom retail 

and wholesale customer faults). 
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8.29 Information asymmetries may also apply to future planning by the SMP 

Undertaking. For example, changes by Eircom to its network topography such as 

its location of points of interconnection may have significant implications for Access 

Seekers using MI WHQA products. Insufficient notice of network and process 

changes relevant to the delivery of services in the retail market could significantly 

impede the ability of MI WHQA Access Seekers to launch corresponding retail 

products and to compete with Eircom on an equivalent basis in downstream 

markets. A lack of information and the associated uncertainty may discourage 

Access Seekers from investing in or expanding their network footprint (to avail of 

MI WHQA products)644 or downstream footprint (since there may be a perceived 

risk of stranded assets). Furthermore, such information asymmetries may lead to a 

delayed consideration of Access Seekers’ wholesale requirements as part of such 

network developments, also delaying/impeding their ability to respond to any new 

downstream offerings by the SMP Undertaking. 

8.30 A vertically-integrated SMP Undertaking could also have an incentive to frustrate 

the retail/wholesale switching process through which retail customers can switch 

to an alternative product or an alternative SP. Access seekers may wish to migrate 

their downstream customers between wholesale products (or from wholesale 

products onto products offered on their own network), and may wish to carry out 

single or bulk migration of their customer base. This should involve minimal 

disruption or delay from the downstream customer’s perspective. Examples of 

actions which could disrupt the migration process could include rejecting migration 

orders on the basis of technicalities which were not made known to the requesting 

Access Seekers, requesting additional customer authorisation agreements, or 

preventing the shift of a large number of retail customers to alternative service 

provision. This type of action would impose an additional and unnecessary 

switching cost on Access Seekers and ultimately retail customers. 

                                            
 
 
644 Access Seekers’ use of MI WHQA products depends on the extent of their backhaul network. Investing 
in backhaul depends on the location of Eircom’s Points of Interconnection. 



 

Page | 282  

 

8.31 Further examples of potential leveraging behaviour related to the above could 

include possible disruption of customer migration processes such as failing to 

switch bundles of services in a seamless and co-ordinated manner (such that any 

service loss by the switching retail customer is minimised, if not entirely eliminated) 

and practices aimed generally at raising rivals’ costs.645 

8.32 ComReg considers that, absent regulation, these types of issues could arise in the 

Zone B MI WHQA Market given that Eircom is competing in downstream markets 

within which Access Seekers also compete or may seek to compete. 

Price Based Vertical Leveraging Behaviour 

8.33 Vertical leveraging may also be evident in pricing behaviour and, absent regulation, 

Eircom could attempt to foreclose competition in a downstream market by offering 

MI WHQA products at a price that would not allow an efficient Access Seeker to 

earn a sufficient margin and recover their efficiently-incurred costs. 

8.34 This could result in the foreclosure of competition from an Access Seeker through 

margin squeeze. However, ComReg is of the view that access to MI WHQA 

services in Zone B at cost orientated prices is sufficient to ameliorate the 

competition problems that could arise in the retail MI LLs market due to Eircom’s 

likely SMP in that market. 

8.35 This is because, in the context of multi-site customers, competitors of Eircom in the 

retail MI LL market should be able to leverage the effective competition in the Zone 

A MI WHQA market along with MI WHQA in the Zone B MI WHQA market at cost 

orientated prices646 to compete effectively with Eircom in the retail MI LL Market. 

As such, the presence of an effective cost orientation obligation, the risks to 

effective competition in the retail MI LL market from a margin squeeze are likely to 

be negated. 

                                            
 
 
645 Unlike predatory pricing, certain practices can be employed which unfairly raise rival’s costs and reduce 
competition but which do not necessarily require the SMP Undertaking to incur short run losses. For 
example, an integrated firm with market power in an upstream market may have incentives to raise the price 
of the inputs it sells to its downstream rivals, thereby potentially raising their costs and reducing demand for 
their products. Furthermore, the integrated operator could potentially give priority to its own traffic at network 
bottlenecks or apply standards that are easier for its own retail affiliate to meet than for its downstream 
competitors.  (See Krattenmaker, T.G. and S.C. Salop (1986) “Anticompetitive Exclusion: Raising Rival’s 
Costs To Achieve Power over Price”, Yale Law Journal, 96:209-93; Salop, S.C. and D.T. Scheffman (1987), 
“Cost-Raising Strategies”, Journal of Industrial Economics, 36:19-34). 

646 i.e. on the same price, terms and conditions as Eircom’s retail arm 
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8.36 Price Discrimination could be used by a vertically integrated operator with SMP in 

the Zone B MI WHQA Market to raise an Access Seekers’ costs downstream and 

induce a margin squeeze. This is achieved by charging a higher price (above cost) 

to downstream competitors than implicitly charged to its own retail arm. Such a 

margin squeeze between MI WHQA price and downstream LL prices could 

undermine the effectiveness of a MI WHQA product offering and, in doing so, could 

harm competition in downstream retail markets by eliminating competing SPs, 

distorting competition or discouraging the entry of new SPs. However, ComReg 

notes that the presence of an effective cost orientation obligation, the risks to 

effective competition in the retail MI LL market from price discrimination are likely 

to be negated. 

8.37 Another example of pricing behaviour is predatory pricing. This could occur where 

a vertically integrated operator with SMP seeks to sell a MI WHQA product below 

the costs of production for a sustained period of time, with the intention of deterring 

market entry or putting a rival operator out of business, enabling the SMP operator 

to further increase its market power and later to raise prices. While consumers may 

benefit in the short run from low prices, consumer welfare is reduced in the long 

run due to the elimination of competition and consumer choice in the market. A 

vertically integrated operator with SMP upstream supplying an input to retail 

competitors might engage in predatory pricing at the retail level to expose retail 

competitors to a margin squeeze. However, ComReg is of the preliminary view that 

in the presence of an effective cost orientation obligation, the risks to effective 

competition in the retail MI LL market from predatory pricing are likely to be 

negated. 

Horizontal Leveraging 

8.38 Horizontal leveraging arises where an Undertaking with market power in one 

market is able to use it to exert undue influence into other markets that are at a 

similar level in the production or distribution chain. Examples of horizontal 

leveraging can include certain tying/bundling practices, cross 

subsidisation/predatory-type behaviour and/or where the SMP Undertaking may 

seek to foreclose infrastructure-based competitors by way of an insufficient 

economic space647 between the relative pricing of different upstream/intermediate 

inputs.  

                                            
 
 
647 “Economic space” refers to an appropriate space between the pricing of related wholesale or intermediate 
products/services sufficient to promote sustainable infrastructure competition to the benefit of end-users. 
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8.39 In the context of this market review, horizontal leveraging may occur where Eircom, 

which is likely to have SMP in the Zone B MI WHQA Market, is competing in the 

horizontally adjacent Zone A MI WHQA Market and has the ability and incentive to 

negatively impact the position of its competitors in this market. Absent regulation in 

the Zone B MI WHQA Market, Eircom could be incentivised to cross-subsidise retail 

and/or wholesale services offered in the Zone A MI WHQA Market (e.g. lower prices 

for MI LLs). This would allow it to gain market share in the Zone A and by leveraging 

high market share in Zone B where it faces less infrastructure based competition 

from other SPs. 

8.40 Furthermore, where SPs who compete in the Zone B MI WHQA market require MI 

WHQA services for network extension – such as for backhaul- Eircom is likely to 

have the ability and incentive to foreclose access to such services thus dampening 

competition in the Zone B MI WHQA market for related services, such as MI WHQA 

to premises.  

8.41 ComReg considers that, absent regulation, these types of issues could arise in the 

Zone B MI WHQA Market given that Eircom is competing in downstream markets 

within which Access Seekers also compete or may seek to compete. 

Other exclusionary practices  

8.42 As with the examples of vertical and horizontal leveraging, the SMP operator may 

attempt foreclose competition in the Zone B MI WHQA Market by engaging in 

conduct aimed at defending its position and/or foreclosing the market. 

8.43 ComReg’s preliminary view is that exclusionary behaviour that is likely to take place 

in the Zone B MI WHQA Market is behaviour closely associated with the ability and 

incentives of a vertically-integrated SMP Undertaking, as discussed in paragraphs 

8.18 to 8.41 above, in the context of leveraging and the exclusionary impacts in 

horizontally or vertically related markets. These include (but are not limited to) 

foreclosing competition by: 

 Refusing to supply access, applying unreasonable or discriminatory terms 

and conditions of access, and/or creating or exploiting information 

asymmetries; 

 Engaging in exclusive contracts with downstream customers and 

exclusionary actions aimed generally at raising customer or consumer 

switching costs thereby impacting on potential competition; and 

 Raising costs of those competitors that rely on Eircom’s MI WHQA inputs in 

providing downstream retail and/or wholesale services. 
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8.44 ComReg is of the preliminary view that, as the vertically integrated Undertaking 

with SMP in the Zone B MI WHQA Market, Eircom has both the ability and 

incentives to restrict or distort the development of competition in the Zone B MI 

WHQA Market. 

 Overall Preliminary conclusions on competition problems 

in the Zone B MI WHQA Market 

8.45 Having regard to the analysis set out in paragraphs 8.7 to 8.44, ComReg set out 

its preliminary view that, absent regulation, Eircom, as the SMP Undertaking in the 

Zone B MI WHQA Market has the ability and incentive to engage in actions which 

could negatively impact on competition and customers in related retail and/or 

wholesale markets, as well as having the potential to reinforce its market power in 

the Zone B MI WHQA Market  over time. 

8.46 ComReg has presented examples of such potential behaviour and, therefore, 

considers that it is justified and proportionate to impose obligations on Eircom in 

the Zone B MI WHQA Market relating to access, transparency, non-discrimination, 

price control and cost accounting and accounting separation. The details of these 

obligations are discussed in Section 9 below. 

Question 6: Do you agree that the competition problems and the 
associated impacts on competition consumers identified are 
those which could potentially arise in the Zone B MI WHQA 
Market? Please explain the reasons for your answer, clearly 
indicating the relevant paragraph numbers to which your 
comments refer, along with all relevant factual evidence 
supporting your views on competition problems in the Zone B 
MI WHQA  
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9 Proposed remedies in the Zone B MI 

WHQA Market 

 Introduction  

9.1 In Section 5 ComReg set out its preliminary view that Eircom has SMP in Zone B 

of the MI WHQA Market and in Section 8 ComReg identified a range of competition 

problems and competition and consumer impacts that, absent regulation, could 

arise in this Zone B WHQA Market (and related markets) as a result.  

9.2 ComReg’s preliminary view is that the imposition of a full suite of obligations 

including access, non-discrimination, transparency, price control and accounting 

separation is warranted to address the competition concerns identified in Section 

8 above. ComReg notes that some Respondents, having regard to their views that 

the MI WHQA Market should be subject to regulation, also expressed the view that 

remedies were required. Such comments were largely generic in nature and, as 

such, we do not reference them in the analysis below. 

9.5 This Section is set out as follows: 

 ComReg’s approach to specifying remedies, including the  legal framework 

for their imposition (discussed in paragraphs 9.6 to 9.11); 

 remedies that are currently in place under the 2008 Decision648 (and 

subsequent decisions) (discussed in paragraphs 9.12 to 9.33); 

                                            
 
 
648 Subsequent to the 2008 Decision, ComReg also made a number of other decisions related to the 
remedies/obligations imposed in the 2008 Leased Lines Wholesale Market including: 

 2009 Ethernet Determination which explicitly noted that a request for uncontended wholesale 
Ethernet access falls within the market for wholesale terminating segments of leased lines and is 
subject to the obligations imposed on Eircom by ComReg Decision Notice D07/05. These obligations 
include but are not limited to obligations of access and non-discrimination. Refer to ‘’Determination in 
the dispute between BT Ireland and Eircom Limited in relation to alleged failure by Eircom to provide 
Leased Line termination segments based on uncontended Ethernet access, ComReg Document 
09/58‘’, dated 14 July 2009 

 2011 Access and Transparency Decision which amended transparency and access obligations. 
Refer to ‘’Amendments to the transparency obligation and the access obligation in the market for 
wholesale terminating segments of leased lines, ComReg Document 11/22, Decision D02/11‘’, dated 
22 March 2011. (‘2011  Access and Transparency Decision ) ; and  

http://www.comreg.ie/_fileupload/publications/ComReg0958.pdf
http://www.comreg.ie/_fileupload/publications/ComReg0958.pdf
http://www.comreg.ie/_fileupload/publications/ComReg0958.pdf
http://www.comreg.ie/_fileupload/publications/ComReg0958.pdf
http://www.comreg.ie/_fileupload/publications/ComReg1122.pdf
http://www.comreg.ie/_fileupload/publications/ComReg1122.pdf
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 an assessment of the approaches available to impose remedies (discussed 

in paragraphs 9.34 to 9.40); 

 proposed regulatory remedies in the Zone B MI WHQA Market subject to SMP 

relating to access, non-discrimination, transparency, price-control and cost 

accounting, and accounting separation, as well as the withdrawal of certain 

remedies (discussed in paragraphs 9.41 to 9.449); and 

 ComReg’s overall preliminary conclusions on the imposition of remedies in 

the Zone B MI WHQA Market subject to SMP, along with the relevant 

consultation questions on which respondents’ feedback is sought (discussed 

in section 9.6 below).  

 Approach to Specifying and Implementing Remedies 

9.6 In Section 5, ComReg set out its preliminary view that Eircom has SMP in the Zone 

B MI WHQA Market and identified a range of competition problems and competition 

or consumer impacts that, in the absence of regulation, could arise in this and 

related markets. These competition problems relate to, amongst other things, 

Eircom having the ability and the incentive to foreclose competition and/or exploit 

wholesale (and retail) customers, ultimately to the detriment of competition and 

consumers. In this Section, ComReg considers the imposition of regulatory 

remedies (or obligations) to address these competition problems. To this end 

ComReg sets out the legal framework for imposing remedies below. 

                                            
 
 

 2012 Pricing Decision which further specified the price control obligations and in particular, 
methodologies used to derive regulated prices for Eircom’s WLL, PPC and wholesale Ethernet 
services. Refer to ‘’A final decision further specifying the price control obligation in the market for 
wholesale terminating segments of leased lines, ComReg Document 12/03, Decision D02/12‘’, dated 
2 February 2012. (‘2012 Pricing Decision’). 

 
 It should also be noted that the WHQA market was broadly identified in the 2007 Recommendation  

as the market for wholesale terminating segments of leased lines (‘2007 Wholesale Leased Lines 
Recommended Market’) . As noted in paragraph 1.16, the 2007 Wholesale Leased Lines 
Recommended Market has been identified by ComReg as being susceptible to ex ante regulation 
and was thus regulated by ComReg pursuant to the 2008 Decision. 

http://www.comreg.ie/_fileupload/publications/ComReg1203.pdf
http://www.comreg.ie/_fileupload/publications/ComReg1203.pdf
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9.2.1 Legal Framework for Imposing Remedies 

9.7 In accordance with Regulation 8(1) of the Access Regulations649, where an 

operator is designated as having SMP in a relevant market, ComReg is required650 

to impose on such an operator the obligations set out in Regulations 9 to 13 as 

ComReg considers appropriate. In this regard, the obligations that may be imposed 

by ComReg on SMP Undertakings are those relating to: 

 Access; 

 Transparency; 

 Non-Discrimination; 

 Price Control and Cost Accounting; and 

 Accounting Separation. 

9.8 In addition, Regulation 8(6) of the Access Regulations provides that any of the 

above obligations imposed must: 

 be based on the nature of the problem identified; 

 be proportionate and justified in the light of the objectives laid down in Section 

12 of the Communications Regulation Acts 2002 (as amended) and 

Regulation 16 of the Framework Regulations651; and 

 only be imposed following public consultation and notification of the draft 

measures to the European Commission, BEREC and other NRAs in 

accordance with Regulation 12 of the Framework Regulations. 

                                            
 
 
649 European Communities (Electronic Communications Networks and Services) (Access) Regulations 2011 
(S.I. No. 334 of 2011) (the ‘Access Regulations’). The SMP Guidelines also state at paragraph 17 that 
“NRAs must impose at least one regulatory obligation on an Undertaking that has been designated as 
having SMP”. 

650 The SMP Guidelines also state at paragraph 17 that “NRAs must impose at least one regulatory 
obligation on an Undertaking that has been designated as having SMP”. 

651 Pursuant to section 12 of the Communications Regulation Acts 2002 (as amended), ComReg’s relevant 
objectives in relation to the provision of electronic communications networks and services are: (i) to promote 
competition, (ii) to contribute to the development of the internal market, and (iii) to promote the interests of 
users within the Community. Regulation 16 of the Framework Regulations further specifies ComReg’s 
obligations. 
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9.9 Regulations 12(1) and 12(4) of the Access Regulations also provide statutory 

criteria that ComReg must take into account before imposing access obligations 

on an SMP Undertaking. These criteria include, inter alia, examining the technical 

and economic viability of using or installing competing facilities; the feasibility of 

providing access; the initial outlay of investment by the Undertaking; and the need 

to safeguard competition in the long term. 

9.10 Regulation 13(2) and Regulation 13(3) of the Access Regulations provide that  

ComReg is also required, when imposing price control obligations, to:  

 take into account the investment made by the SMP operator which ComReg 

considers relevant and allows such an operator a reasonable rate of return 

on capital employed, taking into account any risks involved specific to a 

particular new network investment project652; and 

 ensure that any cost recovery mechanism or pricing methodology that 

ComReg imposes serves to promote efficiency and sustainable competition 

and maximise consumer benefits653. 

9.11 These considerations are taken into account throughout this Section, as 

appropriate, when assessing whether and what form of remedy to impose, and are 

also discussed in further detail in the context of the Regulatory Impact Assessment 

(‘RIA’) found in Section 11 of this Further Consultation. ComReg has also taken 

the following into account in considering the imposition of remedies on the SMP 

operator: 

 the European Regulators Group’s (‘ERG’654) common position on the 

approach to appropriate remedies in the electronic communications networks 

and services regulatory framework and its common position on the best 

practice in remedies for the wholesale leased lines markets655; 

                                            
 
 
652 Pursuant to Regulation 13(2) of the Access Regulations. 

653 Pursuant to Regulation 13(3) of the Access Regulations. 

654 Pursuant to Regulation (EC) No 1211/2009 of the European Parliament and the Council of 25 November 
2009 establishing the Body of European Regulators for Electronic Communications (BEREC) and the Office 
ERG was replaced with the Body of European Regulators for Electronic Communications (BEREC) in 2010. 

655 BEREC Common Position on best practice in remedies imposed as a consequence of a position of 
significant market power in the relevant markets for wholesale leased lines, Document BOR(12) 126 
published 26 November 2012, available at:  

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:337:0001:0010:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:337:0001:0010:EN:PDF
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 the comments letters issued by the European Commission pursuant to 

Articles 7 and 7a of the Framework Directive in its review of regulatory 

measures notified by Member States under the EU consultation mechanism 

for electronic communications service; and 

 the European Commission’s 2005 Accounting Separation and Cost 

Accounting Recommendation656. 

 Existing Remedies 

9.12 Before considering which remedies would best meet ComReg’s 

statutory/regulatory objectives in the Zone B MI WHQA Market, it is worth 

highlighting the existing remedies that are in place with respect to Eircom’s 

provision of LLs arising from the obligations imposed in the 2008 Decision and 

subsequently in other relevant decisions. 

9.3.1 Existing Access Remedies 

9.13 Eircom is currently subject to a range of access obligations having been designated 

with SMP in the wholesale terminating segment leased line market as described in 

Section 8 of the 2008 Decision. These remedies were designed to address various 

competition problems that were identified at that time. The obligations imposed 

under the 2008 Decision and subsequent decisions require Eircom to, amongst 

other things, provide: 

 Legacy Ethernet Services657 such as Wholesale Ethernet Access (‘WEA’), 

Wholesale Dublin Ethernet Access (‘WDEA’), and Wholesale Regional 

Ethernet Access (‘WREA’); 

                                            
 
 
http://berec.europa.eu/eng/document register/subject matter/berec/regulatory best practices/common a
pproaches positions/1096-revised-berec-common-position-on-best-practices-in-remedies-as-a-
consequence-of-a-smp-position-in-the-relevant-markets-for-wholesale-leased-lines. 

656 European Commission Recommendation of 19 September 2005 on accounting separation and cost 
accounting systems under the regulatory framework for electronic communications (2005/698/EC) the ‘2009 
Termination Rates Recommendation’). 

657 Ibid. 

http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/common_approaches_positions/1096-revised-berec-common-position-on-best-practices-in-remedies-as-a-consequence-of-a-smp-position-in-the-relevant-markets-for-wholesal
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/common_approaches_positions/1096-revised-berec-common-position-on-best-practices-in-remedies-as-a-consequence-of-a-smp-position-in-the-relevant-markets-for-wholesal
http://berec.europa.eu/eng/document_register/subject_matter/berec/regulatory_best_practices/common_approaches_positions/1096-revised-berec-common-position-on-best-practices-in-remedies-as-a-consequence-of-a-smp-position-in-the-relevant-markets-for-wholesal
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 NGN Ethernet Services658 including Wholesale Symmetrical Ethernet Access 

(‘WSEA’), Wholesale Ethernet Service (‘WES’) and Wholesale Ethernet 

Interconnect Service (‘WEIL’); 

 WDM659 Services such as the Wholesale Uncontended Product (‘WUP’)660 

and Local Loop Unbundling Backhaul (‘LLU Backhaul’)661;  

 Wholesale CES (Circuit Emulation Service) (‘WCS’)662; and  

 to meet all reasonable requests for access to network elements or associated 

facilities in the market. 

9.14 The 2008 Decision and subsequent decisions also imposed obligations upon 

Eircom: 

 to give third parties access to products, services, network elements or 

facilities in the market including access to any additional wholesale inputs 

which are  necessary for the provision of end to end LLs to end users; 

 to negotiate in good faith with Undertakings requesting access; 

 not to withdraw access to facilities already granted without ComReg’s prior 

approval; 

 to grant open access to technical interfaces, protocols or other key 

technologies that are indispensable for the interoperability of services or 

virtual network services; 

 to provide access to Operational Support Systems (‘OSS’)663  and similar 

software systems necessary to ensure fair competition in the provision of 

services; 

 to interconnect with networks or network facilities; 

                                            
 
 
658 Ibid. 

659 Wavelength Division Multiplexing (‘WDM’) is a technology which multiplexes a number of optical carrier 
signals onto a single optical fibre by using different wavelengths. 

660 As described in the Openeir documentation which is available at www.openeir.ie 

661 Ibid. 

662 Ibid. 

663 For example, the Eircom ‘Unified Gateway’. 

http://www.openeir.ie/
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 to comply with a set of KPIs which were further refined in the 2011 KPI 

Decision664; and 

 to invoice other authorised operators on a monthly basis, one month in 

advance of provision of the service with the credit terms remaining at 30 

calendar days, as specified in the 2011 Access and Transparency 

Decision665. 

9.15 ComReg also imposed the following conditions with respect to the access 

obligations: 

 to conclude legally binding and fit for purpose Service Level Agreements 

(‘SLAs’666) with  Other Authorised Operators (‘OAOs’); 

 to negotiate in good faith with OAOs in relation to the conclusion of legally 

binding SLAs; 

 to ensure that SLAs include provisions for service credits667 arising from a 

breach of the SLA; 

 to update and publish the industry SLA as required; and 

 to provide to ComReg and publish on a monthly basis, performance statistics 

as specified by ComReg. 

9.16 The list of Urban Centres (originally 15 Urban Centres were listed in Annex A of 

the 2008 Decision), which related to the definition of the market for the trunk 

segment of wholesale LLs, was amended and increased to 16 and later to 20 Urban 

Centres, under the 2010 Urban Centres Decision and the 2013 Urban Centres 

Decision respectively. 

                                            
 
 
664 See “Introduction of Key Performance Indicators for Regulated Markets”, Response to Consultation and 
Decision, ComReg Document No 11/45, Decision D05/11, June 2011 (the ‘2011 KPI Decision’). 

665 ComReg Document 11/22, Decision D02/11, Amendments to the transparency obligation and the access 
obligation in the market for wholesale terminating segments of leased lines, ComReg Document No.11/22 
published 22 March 2011 (‘2011 Access and Transparency Decision’). 

666 An SLA is essentially a legally binding contract in relation to the service levels that Eircom would commit 
to when supplying Wholesale MI LLs to Access Seekers, as more particularly set out in Eircom’s LLRO, as 
may be amended from time to time. 

667 A service credit is a financial credit which is provided by Eircom to an Access Seeker where Eircom has 
failed to meet the service levels which Eircom commits to from time to time in its SLA. 
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9.3.2 Existing Non-Discrimination Remedies 

9.17 Eircom is also subject to non-discrimination obligations under the 2008 Decision. 

These include requirements on Eircom to: 

 apply equivalent conditions in equivalent circumstances to other Undertakings 

providing equivalent services; 

 provide services and information to OAOs under the same conditions, 

according to the same timescales, on the same basis and quality, as Eircom 

provides for its own services or those of its subsidiaries or partners;  and 

 provide to OAOs information which is required to support existing and future 

products, services and associated facilities in an accurate and timely manner. 

9.3.3 Existing Transparency Remedies 

9.18 The 2008 Decision also subjected Eircom to a range of transparency obligations 

whereby it is required to make certain information available in relation to 

interconnection and access. These include specific obligations on Eircom to: 

 publish on its wholesale website, and keep updated, a Reference Offer (‘RO’), 

which shall include a description of the relevant offerings broken down into 

component parts and a description of the associated terms and conditions, 

including prices; 

 ensure that its RO is sufficiently unbundled so that Undertakings are not 

required to pay for facilities which are not necessary for the service requested; 

 publish at least three months in advance any proposed changes to the RO 

and any proposed changes to wholesale prices and the application of such 

prices. Furthermore, Eircom is required to notify ComReg five working days 

in advance of any such publication as the prior approval of ComReg is 

necessary before the implementation of any such changes. 

 publish information, such as accounting information, technical specifications, 

network characteristics, terms and conditions for supply and use, and prices; 

 publish all SLAs concluded and/or amended and publish a standard industry 

SLA on its wholesale website; 

 publish KPIs to demonstrate that a product is continually fit for purpose; and 

 provide information which is required to support existing and future products 

in an accurate and timely manner to OAOs. 
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9.19 The 2011 KPI Decision required Eircom to publish on a publicly available website 

a set of KPIs across a range of products including the Wholesale and Retail Leased 

Lines Markets. 

9.20 The 2011 Access and Transparency Decision, further amended the transparency 

obligations that existed under the 2008 Decision, removing the obligation to publish 

pricing information for WLLs (Eircom Wholesale LL product) of bandwidths greater 

than 10Mb/s. 
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9.3.4 Existing Price Control and Cost Accounting Remedies 

Current Pricing Methodology 

9.21 ComReg imposed cost orientation on partial private circuit products, and related 

ancillary services in the 2008 Decision and more recently in the 2012 Pricing 

Decision668 , which extended the cost orientation obligation to MI NGN Ethernet 

terminating segments encompassing WSEA Physical and Logical Circuit product 

components, including ancillary services required to support the deployment of MI 

NGN Ethernet terminating segments. This was based on the fact that Eircom had 

SMP in the wholesale market for terminating segment of leased lines and given 

ComReg’s position that Eircom had the ability and incentive to price excessively.  

The cost orientation obligation was based on the determination of wholesale tariffs 

for terminating segments using a Bottom Up (‘BU’) Long Run Average Incremental 

Cost (‘LRAIC’) plus cost model669. The BU-LRAIC plus approach was used as the 

general basis for determining charges in the market for wholesale terminating 

segment of leased lines. This approach was reflective of the prices that would 

prevail in a competitive market and therefore, should send the right “build/buy” 

signals to new entrants. This methodology included the average efficiently incurred 

variable and fixed costs that were directly attributable to the activity concerned, 

plus an appropriate apportionment of joint and common costs, which are faced by 

any operator when deciding to enter a market or to expand. For the ancillary 

products/services, Eircom are obliged to comply with the cost orientation obligation, 

from the 2008 Decision and ensure that wholesale tariffs are cost oriented and that 

it only recovers efficiently incurred costs and a regulated rate of return. 

                                            
 
 
668 ComReg Document No 12/03, Decision D02/12 ‘ Response to Consultation Document No. 10/70 and 
11/32 A final decision further specifying the price control obligation in the market for wholesale terminating 
segments of leased lines (‘2012 Pricing Decision’). 

669 This is the methodology used to estimate the “LRAIC plus” of an efficient operator which is derived from 
an economic and / or engineering model of an efficient network. The LRAIC plus costs are the average 
efficiently incurred directly attributable variable and fixed costs, including an apportionment of joint and 
common costs.   

https://www.comreg.ie/?dlm_download=response-to-consultation-document-no-1132-and-final-decision-d0212-further-specification-of-the-price-control-obligation-in-the-wholesale-market-for-the-terminating-segment-of-leased-lines
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9.22 The pricing approach for NGN Ethernet services (broadly comparative to MI leased 

lines in this Further Consultation) was based on a national de-averaged pricing 

approach. This reflected variations in costs across regional types where high 

density demands resulted in lower costs due to economies of scale, and marginally 

higher costs in regions where demand levels were medium to low in scale and so 

reflected diseconomies, in the provision NGN Ethernet services. 

9.23 ComReg imposed cost oriented prices for three principle wholesale components 

which underpin the delivery of NGN Ethernet terminating segments: 

 WSEA Physical, predominantly the fibre cable connectivity from the end user 

location up to and including the service port at the Eircom telephone 

Exchange670, based on a BU-LRAIC+ cost model, detailed in the 2012 Pricing 

Decision. 

 WSEA Logical path or core network traversal costs linked to bandwidth, 

quality of service and locations connected. Again costs were based on BU-

LRAIC+ cost model known as the Core Network NGN cost model (also 

detailed in ComReg Document 11/32671 and the 2012 Pricing Decision). 

 WEILs, which generally take four forms, i.e. Customer Sited Handover 

(‘CSH’), In Span Handover (‘ISH’), In Building Handover (‘IBH’) and Edge 

Node Handover (‘ENH’) are also to have cost orientated tariffs pursuant to the 

2012 Pricing Decision. 

9.24 CSH provides a dedicated fibre access between the Service Providers designated 

Aggregation Node and the Access Seeker’s network. This service is terminated at 

an access point located on the Access Seeker’s premises.  

9.25 ISH involves providing a dedicated fibre access between the Access Seeker’s 

designated Aggregation Node and the Access Seeker’s network located at a cable 

chamber close to the Service Providers’ designated Aggregation Node. The ISH 

option utilises less of the fibre access network than CSH.  

                                            
 
 
670 “Exchange” means an Eircom network premises or equivalent facility used to house network and 
associated equipment and includes an Aggregation Node or WDM Node. The Exchange sometimes, but 
not always, houses the Metropolitan Point of Presence (MPoP); 

671 ComReg document 11/32 ‘Response to Consultation Document No. 10/70 and a further consultation and 
draft decision on the price control obligation in the market for wholesale terminating segments of leased 
lines’. 
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9.26 IBH involves providing a dedicated fibre across the floor from the Service Providers’ 

designated Aggregation Node or Eircom Exchange premises to the Access 

Seeker’s co-located footprint in the Eircom Aggregation Node location.  

9.27 Finally, ENH is delivered where the point of handover is between the Service 

Providers’ designated edge node and the Access Seeker’s network. The current 

ENH product is mainly delivered based on circuit speeds of 10Gb/s and delivered 

as a CSH. Due to the design of Eircom’s NGN core network, the ENH product 

effectively involves building a dedicated Aggregation Node on the Access Seeker’s 

premises. Building a dedicated Aggregation Node on an Access Seeker’s premises 

involves significant associated equipment costs.  

9.28 In addition to the above, in its 2012 Pricing Decision, ComReg imposed a Margin 

Squeeze Test (‘MST’). This was designed to protect and encourage efficient 

investment in leased line infrastructure and ensure sustainable competition. 

ComReg believed that a price floor was also required for wholesale leased lines 

(which are end to end leased lines connecting two End-User locations).  
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9.29 The MST was designed to safeguard and encourage appropriate investments by 

Access Seeker’s. ComReg recognised that Eircom’s relative pricing of its end-to-

end WLL products could have a significant impact on Access Seekers who 

combine elements of their own network infrastructure with terminating segments  

purchased from Eircom. As Eircom could change prices from time to time, it could 

effectively undermine the regulatory process through applying an insufficient 

economic space vis-à-vis the price of its wholesale end to end leased line product, 

relative to the prices for leased line terminating segments. The wholesale end-to-

end leased line tariff, in conjunction with retail costs could then form the basis for a 

discounted retail product offering. If this scenario was not addressed through such 

a remedy, an Access Seeker who invests in its own network to bridge the 

connectivity between two terminating segments, in order to replicate a retail end-

to-end offering, will be unable to match the end-to-end leased line product price 

and recover its combined wholesale and retail costs. This in turn, would discourage 

investment by an OAO in its own infrastructure. The MST was based on the 

Similarly Efficient Operator (‘SEO’) approach, which is largely based on Eircom’s 

cost information but adjusted to reflect the fact that Access Seekers did not 

currently enjoy the same economies of scale as Eircom. Eircom, mainly, as a result 

of its relative scale carries much greater volumes of traffic than its main competitors 

and therefore has a much lower unit cost nationally. This approach takes account 

of the insufficient competitive development of the market for wholesale terminating 

segments of leased lines and in particular the ability of infrastructure-based Access 

Seekers to compete with Eircom in the provision of end-to-end services. The 

rationale for and design of the MST was to encourage efficient infrastructure 

investment and encourage Access Seekers to climb the ladder of investment, in 

line with ComReg’s objectives. 
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9.30 ComReg also imposed an annual review of Eircom’s retail sales of MI LL products 

in its 2012 Pricing Decision, to assess if the revenues realised were sufficient to 

ensure that a margin squeeze was not occurring. The initial step was to take a 

sample of successful retail tenders realised by Eircom in the preceding year that 

reflected a fair weighting of the retail services sold. Based on the technical 

characteristics of the service required (bandwidth, quality of service, etc.) and 

locations from which connectivity had to be addressed. The test involved 

determining the tariffs for the wholesale terminating segments required at each end 

of a leased line product path between two end user points, required to emulate the 

retail service, in conjunction with a contribution to interconnect facilities to transition 

each terminating segment path onto a competing Access Seeker network, with the 

final addition of the costs for the use of an SEO Access Seeker network to bridge 

the two interconnection points to attain full end-to-end connectivity. This then 

provided the wholesale cost base faced by an Access Seeker, which then would 

require a retail margin to address its own retail costs including marketing and sales, 

etc. This review assured ComReg that the retail prices tendered by Eircom were 

sufficient to address such costs and that no margin squeeze is found to have 

occurred during the control period outlined in the 2012 Pricing Decision. 

9.3.5 Existing Accounting Separation Remedies 

9.31 In the 2008 Decision ComReg specified that Eircom was subject to the then 

relevant accounting separation decisions which were existing at the time of 

publication. These decisions have been revised and updated in the 2010 

Accounting Separation Decision672. 

9.32 The existing Accounting separation remedies were detailed in ComReg’s 2008 

Decision, wherein ComReg specified that Eircom was subject to relevant 

accounting separation obligations. These obligations have since been revised and 

updated by the 2010 Accounting Separation Decision.  In addition, the obligation 

to retain Accounting Separation remedies for terminating segments in the leased 

line market, was re-iterated in the 2012 Pricing Decision. 

                                            
 
 
672 See ‘‘Accounting Separation and the Cost Accounting Review of Eircom Limited, ComReg Document 
10/67, Decision D08/10’’, dated August 2010 (‘2010 Accounting Separation Decision’). 

https://www.comreg.ie/publication/response-to-consultation-document-no-0975-and-final-direction-and-decision-accounting-separation-and-cost-accounting-review-of-eircom-limited/
https://www.comreg.ie/publication/response-to-consultation-document-no-0975-and-final-direction-and-decision-accounting-separation-and-cost-accounting-review-of-eircom-limited/
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9.33 Eircom publishes its Accounting Separation results in order to comply with its 

current requirement to publish the financial results for the Wholesale Leased Line 

Market, via an Income Statement and Statement of Mean Capital Employed for 

each financial year. Additionally, ComReg has directed Eircom to provide on an 

annual basis Additional Financial Statements detailing the financial results in a form 

which segments the Income Statement and the Statement of Mean Capital 

Employed between Partial Private Circuits (‘PPCs’), Wholesale Leased Lines 

(‘WLL’) and Next Generation Network (‘NGN’) Ethernet products in the wholesale 

terminating segment of leased lines. ComReg, also in the context of the 2008 

Decision, required Eircom to further separate financial results for PPC and WLL 

products based on the bandwidth threshold of 155Mb/s, being a key differentiator 

in the segmentation of Traditional Interface (‘TI’) services provided into the Trunk 

and Terminating segments of the leased line market. The resulting financial reports 

allows ComReg to monitor the returns realised in the MI WHQA market, but also in 

the remaining regulated elements of the wholesale TI LL markets. 

 Assessment of Regulatory Approaches to Imposing 

Remedies in the Zone B MI WHQA Market 

9.34 In Section 5, ComReg has set out its preliminary view that Eircom has SMP in the 

Zone B MI WHQA Market. Furthermore, in Section 8. ComReg identified a range 

of potential competition problems that may arise in this market, absent regulation, 

arising from Eircom’s ability and incentives as a vertically integrated Undertaking 

with SMP in the Zone B MI WHQA Market that competes with Access Seekers in 

both the retail and wholesale LL markets (and related markets). In this Section, 

ComReg assesses the regulatory options for addressing the competition problems 

that have been identified, before then proposing specific regulatory obligations. 

9.4.1 Option of ‘No Regulation’ in Zone B of the MI WHQA 

Market 

9.35 ComReg has considered whether the option of de-regulation or regulatory 

forbearance is appropriate in the Zone B MI WHQA Market. 

9.36 As noted in paragraph 9.7 above, Regulation 8(1) of the Access Regulations and 

Regulation 27(4) of the Framework Regulations require ComReg to impose at least 

some level of regulation on Undertakings designated as having SMP. In Section 5 

ComReg set out its view that the Zone B MI WHQA Market is not effectively 

competitive (and is not likely to become effectively competitive within the timeframe 

covered by this review). Section 8 identified a range of competition problems that 

could occur in the Zone B MI WHQA Market and related markets, absent regulation. 
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9.37 In view of this assessment, it is ComReg’s preliminary view that the Zone B MI 

WHQA Market (and downstream markets) would be unlikely to function effectively 

absent regulation. This would not be in the interest of promoting sustainable 

competition. ComReg has set out its preliminary view that Eircom has the ability 

and incentive to exclude or foreclose Access Seekers competing in the provision 

of wholesale and/or retail MI LLs (and related services) by refusing to supply them 

with its MI WHQA products, services and facilities in Zone B (including constructive 

refusal), or by setting prices at an excessive level.673 

9.38 It is ComReg’s preliminary view that the option of regulatory forbearance in the 

Zone B MI WHQA Market is not, therefore, appropriate or justified. The relevant 

issue to be considered, therefore, relates to what form of regulation is appropriate. 

In particular, which of the remedies identified in paragraph 9.7 above are 

appropriate having regard to the particular circumstances of the Zone B MI WHQA 

Market, the associated competition problems and taking account of the relevant 

statutory requirements to which ComReg must have regard to when imposing 

remedies. ComReg sets out its preliminary views on these issues below. 

9.4.2 Option to impose remedies in the Zone B MI WHQA 

Market 

9.39 As noted in paragraphs 9.13 to 9.31 Eircom has to date been subject to a range of 

SMP based regulatory obligations as imposed primarily in 2008 Decision and 

subsequent decisions. These obligations require Eircom to provide Access 

Seekers with wholesale access to MI LLs (and related services and facilities) and 

to do so on non-discriminatory and transparent terms and conditions, including at 

regulated prices. 

9.40 ComReg sets out below its preliminary views on the detail of the imposition of 

regulatory obligations on Eircom in the Zone B MI WHQA Market. 

 Proposed Remedies in the Zone B MI WHQA Market 

9.41 In the paragraphs below ComReg sets out its preliminary views regarding the 

remedies that it proposes to impose upon Eircom in the Zone B MI WHQA Market. 

These include: 

 Access obligations (discussed in paragraphs 9.42 to  9.204); 

                                            
 
 
673 See Section 8 above. 
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 Non-discrimination obligations (discussed in paragraphs 9.205 to 9.222); 

 Transparency obligations (discussed in paragraphs 9.223 to 9.306); 

 Price Control Remedies in the Zone B MI WHQA Market (discussed in 

paragraphs 9.307 to 9.389);  

 Accounting Separation and Cost Accounting Remedies (discussed in 

paragraphs 9.392 to 9.398); and 

 Requirements regarding a Statement of Compliance with the above 

obligations (discussed in paragraphs 9.399 to 9.449 below). 

9.5.1 Access Remedies 

Overview 

9.42 As identified in Sections 4 and 5, in providing retail and/or wholesale LLs (and 

related services) in the Zone B MI WHQA Market, a number of service providers 

are largely dependent upon the use of Eircom’s wholesale services due to its 

largely non-replicable ubiquitous674 national network. ComReg has already set out 

its view that Eircom has the ability and incentive to refuse to supply wholesale MI 

WHQA products, services and facilities in Zone B to Access Seekers, either 

actually or constructively, or to provide these services on discriminatory or 

unreasonable terms and conditions (including in relation to price) and that this 

would likely hinder competition in the market and related markets. This would 

ultimately be detrimental to the interests of End Users, and would be contrary to 

the objectives set out in Section 12 of the Communications Regulation Acts 2002 

(as amended) and Regulation 16 of the Framework Regulations. 

9.43 ComReg’s preliminary view is that there are likely to continue to be differences in 

bargaining power675 between Eircom and Access Seekers, particularly given the 

absence of sufficiently credible alternative sources of supply within the timeframe 

of this review period. 

                                            
 
 
674 In terms of duct and pole infrastructure. 

675 ComReg considered the impact of CBP in Section 5 and considered it to be ineffective. 
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9.44 Absent the presence of effective access remedies, ComReg would be left to 

address any such refusal by Eircom to supply wholesale MI WHQA676 - either 

through its general dispute resolution or compliance functions - all of which would 

occur after the fact, take time677 to resolve, be specific to the bilateral 

circumstances between the relevant parties and not, thereby, contributing to 

regulatory certainty amongst market players. As a consequence, this could be 

damaging to downstream competition and ultimately consumers.  

9.45 Such case-by-case interventions by ComReg would also be inefficient and 

ineffective in resolving the broader competition problem of denial/delayed access 

by an SMP operator. In this regard, it is worth noting that the European Commission 

has made several comments678, under Article 7/7a of the Framework Directive, on 

the imposition by NRAs of SMP-type obligations pursuant to the exercise of dispute 

resolution functions. Such European Commission decisions clearly highlight the 

need for effective remedies to be imposed through a formal market analysis 

process. This includes the imposition of access (and other) obligations on any 

operators found to have SMP. 

9.46 Additionally, ComReg could seek to use its ex post competition law powers. 

However, such powers could ultimately result in a finding by an Irish court that an 

Undertaking has abused its dominant position, but not necessarily require access 

to be provided as an outcome to any such finding. Similar to the reasons above, a 

competition law approach would also take significant time to resolve, be specific to 

the relevant circumstances of the case and not contribute to regulatory certainty 

amongst market players. 

9.47 Overall, therefore, ComReg considers that dispute resolution (which can be of 

relevance in resolving access and other issues in certain circumstances) and ex 

post competition law approaches would not be effective in resolving issues 

concerning denial of access in the Zone B MI WHQA Market.  

                                            
 
 
676 This includes MI WHQA products, services and facilities. 

677 Including time for ComReg to consider the dispute, along with possible public consultation and notification 
to the European Commission. 

678 See European Commission serious doubts/comments and BEREC Opinions (where made) on Polish 
cases PL/2010/1127, PL/2011/1273, PL/2011/1255-1258 and Latvian case LV/2012/1296.  

http://erg.eu.int/documents/berec_docs/index_en.htm#board
https://circabc.europa.eu/d/d/workspace/SpacesStore/da19e83e-d727-4d08-97a2-4ebc900dd9de/PL-2010-1127%20Acte%281%29_EN%2bdate%20et%20nr.pdf
https://circabc.europa.eu/w/browse/a943382e-4c71-4297-817e-f49c443d3165
https://circabc.europa.eu/d/d/workspace/SpacesStore/2f495d27-c3d1-48aa-be7e-dea50a10b5bd/PL-2011-1255-1258%20Acte%289%29_EN%2bdate%20et%20nr.pdf
https://circabc.europa.eu/w/browse/a943382e-4c71-4297-817e-f49c443d3165


 

Page | 304  

 

9.48 Regulation 12(1) of the Access Regulations provides that ComReg may, in 

accordance with Regulation 8 of the Access Regulations, impose on an operator 

obligations to meet reasonable requests for access to, and use of, specific network 

elements and associated facilities where ComReg considers that the denial of such 

access, or the imposition by operators of unreasonable terms and conditions 

having a similar effect, would: 

 hinder the emergence of a sustainable competitive retail market;  

 not be in the interests of End Users; or  

 otherwise hinder the objectives set out in Section 12 of the Communications 

Regulation Acts 2002 (as amended) and Regulation 16 of the Framework 

Regulations.  

9.49 Obligations must also be proportionate and justified in the light of the objectives 

laid down in Section 12 of the Communication Regulation Act 2002 and Regulation 

16 of the Framework Regulations.  

9.50 Regulation 12(2)(a) to 12(2)(j) and Regulation 12(3) of the Access Regulations 

provide that ComReg can impose, where appropriate, additional access obligations 

and may attach conditions covering fairness, reasonableness and timeliness in 

relation to those access obligations. 

9.51 As noted above, pursuant to Regulation 12(4) of the Access Regulations, when 

considering whether to impose obligations referred to in paragraphs (1) and (2) of 

Regulation 12 and, in particular, when assessing whether such obligations would 

be proportionate to the objectives set out in Section 12 of the Communications 

Regulation Acts 2002 (as amended), ComReg has to take the following factors into 

account: 

 the technical and economic viability of using or installing competing facilities, 

in light of the rate of market development, taking into account the nature and 

type of interconnection and access involved; 

 the feasibility of providing the access proposed, in relation to the capacity 

available; 

 the initial investment by the facility owner, bearing in mind the risks involved 

in making the investment; 

 the need to safeguard competition in the long-term; 

 where appropriate, any relevant intellectual property rights; and 

 the provision of pan-European services. 
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9.52 The relevant provisions are taken into account below in ComReg’s consideration 

of the access remedies that ComReg proposes to impose upon Eircom in order to 

address the competition problems identified in Section 8. An overview of Eircom’s 

existing access obligations has also been provided in paragraphs 9.13 to 9.16 

above.  

Consideration of statutory criteria on proposed access obligations 

9.53 In paragraphs 9.8 and 9.11 above, ComReg set out a range of statutory criteria 

that ComReg must consider when imposing access obligations. These criteria are 

considered below having regard to the proposed access obligations set out in 

paragraphs 9.57 to 9.132 below. 

 Technical and economic viability of using or installing competing 

facilities: In Sections 4 and 5, ComReg defined the Zone B MI WHQA Market 

and has set out its preliminary view that existing competition, potential 

competition and CBP are unlikely to result in effective competition within such 

a market. In light of this, using or installing competing facilities to provide MI 

WHQA products, services and facilities in Zone B is not likely to be 

economically feasible within the period of this review. This is evidenced by 

the lack of meaningful independent entry into the Zone B MI WHQA Market 

since the 2008 Decision and Eircom’s high and persistent market share. On 

a forward looking basis, ComReg does not consider that barriers to entry may 

sufficiently be eroded over time. However ComReg does not consider it likely 

that any market entry will materially alter the competitive position within the 

Zone B MI WHQA Market within the period of this review. Eircom has to date 

been providing MI WHQA products, services and facilities in Zone B and it is, 

therefore, technically viable to do so for the period of the review. 

 Feasibility of providing access in relation to capacity available: Access 

to MI WHQA products, services and facilities in Zone B are currently provided 

by Eircom, albeit on foot of existing regulatory obligations. On a forward-

looking basis, ComReg is not aware that there would be any material capacity 

constraints that would give rise to Eircom facing difficulties in meeting the 

proposed access obligations.  
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 The need to safeguard competition: In Section 8 and throughout this 

Section, ComReg has highlighted the impact on downstream competition and 

the impacts on End Users that could arise given Eircom’s ability and 

incentives to potentially engage in exploitative or exclusionary behaviours in 

the Zone B MI WHQA Market and related markets (absent regulation). These 

include, inter alia, actual or constructive denial of access, excessive pricing 

and other behaviours which could damage the development of sustainable 

competition in the Zone B MI WHQA Market. ComReg considers that 

imposing access (and other obligations) in the Zone B MI WHQA Market will 

ultimately promote competition in the retail Zone B MI WHQA market, to the 

benefit of consumers. 

 ComReg considers that Interconnection679 at the Zone A WHQA Market is 

necessary in order that Access Seekers gain access to the Zone B market 

and will ultimately promote competition in the wholesale Zone B MI WHQA 

market, to the benefit of consumers. 

 Intellectual property rights: ComReg‘s preliminary view is that intellectual 

property rights are not likely to be a significant concern in the context of the 

provision of access to MI WHQA products, services and facilities in Zone B . 

 Pan European Services: ComReg’s preliminary view is that its proposed 

approach should facilitate the provision of pan-European services since the 

proposed approach is consistent with the policies of the European 

Commission and other NRAs. Consistent regulation of MI WHQA across the 

EU will help to support a seamless provision of pan-European services by 

allowing SPs in other Member States to provide electronic communications 

services in Ireland.  

9.54 In view of the above, ComReg’s preliminary view is that the proposed obligations 

requiring Eircom to provide access to products, services and associated facilities, 

in the Zone B MI WHQA Market are proportionate and justified.  

                                            
 
 
679 “Interconnection” shall have the same meaning as under Regulation 2 of the Access Regulations as may 
be amended from time to time, and for the purposes of this Decision Instrument includes, but is not limited 
to, the Eircom WEIL (Wholesale Ethernet Interconnect Link) service. 
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9.55 ComReg has also considered whether access obligations would be sufficient in 

themselves to resolve the identified competition problems. For the reasons set out 

in the discussion of the other proposed remedies below, ComReg does not 

consider this to be the case. For example, the imposition of access obligations 

alone would not resolve issues such as excessive pricing, discrimination on price 

or quality grounds, or ensure transparency of terms and conditions of access. 

Proposed Access Remedies 

9.56 Below, ComReg sets out its proposed access Remedies including: 

 a requirement to meet reasonable requests for Access to MI WHQA products, 

services and facilities in Zone B (discussed in paragraphs 9.57 to 9.64 below); 

 a requirement to provide access to Interconnection Services (discussed in 

paragraphs 9.65 to 9.80 below); 

 a requirement to provide access to Co-location, and Co-location resource 

sharing (discussed in paragraphs 9.81 to 9.110 below); 

 a requirement to negotiate in good faith (discussed in paragraphs 9.111 to 

9.118 below); 

 a requirement not to withdraw access to facilities already granted (discussed 

in paragraphs 9.119 to 9.125 below); 

 a requirement to grant open access to technical interfaces, protocols and 

other key technologies (discussed in paragraphs 9.126 to 9.128 below);  

 a requirement to provide access to Eircom’s OSS (discussed in paragraphs 

9.129 to 9.132 below); and 

 requirements governing fairness, reasonableness and timeliness of access 

(discussed in paragraphs 9.133 to 9.202 below);  

Requirement to meet Reasonable Requests for Access to MI WHQA 
products, services and facilities in Zone B 

9.57 ComReg’s preliminary view is that, pursuant to Regulation 12(1) of the Access 

Regulations that Eircom should be required to meet all reasonable requests from 

Undertakings for the provision of access to MI WHQA products, services and 

associated facilities in Zone B.  

9.58 ComReg considers it necessary to impose a range of access obligations upon 

Eircom that are ultimately intended to facilitate the development of sustainable 

competition in downstream market and maintain competition in the Zone B MI 

WHQA Market. 
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9.59 The significant majority of the access obligations that ComReg proposes to impose 

here, and elsewhere in this Section, effectively results in a continuation of Eircom’s 

offer of the existing Wholesale MI WHQA products. The proposed obligations are 

in accordance with the product descriptions and terms and conditions of supply or 

use, as specified in the current version of the Eircom’s LLRO, in accordance with 

the proposed obligations discussed elsewhere in this Consultation. However, 

ComReg has also proposed refinements to some such existing obligations, as well 

as new obligations. 

9.60 ComReg considers it necessary to impose a range of access obligations upon 

Eircom which are ultimately intended to facilitate sustainable competition in 

downstream markets.  

9.61 An overview of existing access obligations is set out in paragraphs 9.13 to 9.16 

above.  

9.62 As noted in Section 5, ComReg does not consider that existing or potential 

competition would effectively constrain Eircom’s market power within the lifetime of 

this market review. In particular, ComReg has noted that competition has and, for 

the period of this review, is likely to continue to be heavily dependent on availability 

of wholesale access to MI WHQA products, services and facilities in Zone B. In this 

respect, access to these elements is necessary to maintain competition and to 

minimise foreclosure concerns that could arise, absent such regulation. 

Additional Proposed Access Remedies  

9.63 In additional to the general obligation to meet reasonable requests for access 

above, ComReg proposes to impose specific access obligations upon pursuant to 

Regulation 12(1) of the Access Regulations that Eircom in the Zone B MI WHQA 

Market in order to address the potential competition problems identified in Section 

8.  

9.64 ComReg therefore proposes to impose the following access obligations upon 

Eircom in order to address identified competition problems and ultimately to 

promote the development of competition to the benefit of the End Users: 

 Obligations to  provide access to NGN Ethernet services which consist of: 

(i) Wholesale Symmetrical Ethernet Access (‘WSEA(s)’) Physical and 
Logical circuits at a location (Exchange or End User premises) situated 
in Zone B. 
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(ii) NGN Ethernet Interconnection  services680 (discussed in paragraphs 
9.65 to 9.74 below), in particular, Wholesale Ethernet Interconnection 
Links (‘WEILs’), including In-Building Handover (‘IBH’)681, In-Span 
Handover’ (‘ISH’)682, Customer-Sited Handover (‘CSH’)683 and Edge 
Node Handover (‘ENH’)684 variants (discussed in paragraphs 9.65 to 
9.74 below); which in turn may require access to: 

a) Co-location, Co-location  Resource Sharing, Co-location Rack 

Interconnection and Shared Services within or between Co-location 

Racks (discussed in paragraphs 9.81 to 9.110 below); 

b) Interconnection Sharing Service (discussed in paragraphs 9.75 to 

9.80 below); and  

 to provide access to Interconnection based WDM “Uncontended” bandwidth 

services685 (discussed in paragraphs 9.65 to 9.74 below), , which consist of:  

(i) a WDM access connection to either a customer premises (CSH) or to a 
Co-location facility in an Eircom exchange (IBH), situated in Zone B; and 

(ii) WDM Interconnection Services (CSH or ISH); and which, in turn, may 
require access to:  

a) Co-location, Co-location  Resource Sharing, Co-location Rack 
Interconnection and Shared Services within or between Co-location 
Racks (discussed in paragraphs 9.81 to 9.110 below); 

Requirement to provide access to Interconnection Services  

9.65 Pursuant to Regulation 12(2)(a) of the Access Regulations, ComReg proposes that 

Eircom should be required to provide access to: 

                                            
 
 
680 Interconnection Services are categorised by four handoff types namely: ISH, CSH, IBH and ENH. 

681 In-building handover or IBH means the connection from the Eircom network to the Access Seeker’s 
equipment within the Exchange, or equivalent facility. 

682 In-Span Handover or ISH means the connection between the Exchange and the Access Seeker’s 
nominated Point of Handover. 

683 Customer Sited Handover or CSH means the connection from the Eircom network to the Access Seeker’s 
equipment in the Access Seeker’s premises, which includes the installation of an Eircom NTU at the Access 
Seeker’s premises. 

684 Edge Node Handover or ENH means the connection from the Eircom network through a dedicated 
aggregation node interface to the Access Seeker’s equipment. 

685 These are intended to replace the current services refer to as “end-to-end” Wholesale Uncontended 
Product (‘WUP’) and LLU Backhaul. 
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 Interconnection Services  (including Co-location for Interconnection, 

Associated Facilities and services); and 

 Provide access to Interconnection Sharing. 

9.66 The justification for the above proposed requirements are discussed below in 

paragraphs 9.67 to 9.74 below. 

Interconnection Services 

9.67 Interconnection Services and facilities are the physical and/or logical connectivity 

between networks to enable the handover of traffic between Undertakings’ 

networks at the PoH686. Eircom currently provides Interconnection Services in the 

MI WHQA Market and related markets using the WEIL product set. 

9.68 Interconnection is needed to connect the Access Seekers’ networks with Eircom’s 

network. Without Interconnection, competition in the relevant market and 

downstream markets would be restricted to resale of services687 which limits scope 

for product differentiation and innovation by Access Seekers, thereby undermining 

consumer choice and competition in the market. Eircom currently supplies the 

following range of interconnection services (together referred to as 

‘Interconnection Services’): 

 ISH - the connection between the Exchange and the Undertaking’s nominated 

PoH; 

 CSH - the connection from the Eircom network to the Undertaking’s 

equipment in the Undertaking’s premises, which includes the installation of an 

Eircom NTU688 at the Undertaking’s premises; 

 IBH - the connection from the Eircom network to the Undertaking’s equipment 

within the Exchange, or equivalent facility; and 

 ENH - the connection from the Eircom network through a dedicated 

Aggregation Node interface to the Undertaking’s equipment 

                                            
 
 
686 PoH or Point of Handover means the physical point at which two networks are interconnected to allow 
traffic to pass between these networks. 

687 Access Seekers would be restricted to reselling end to end services. 

688 “Network Termination Unit” or “NTU” means the physical interface which provides the service 
demarcation or Point of Handover of the wholesale service within the customer premises; 
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9.69 Access to Interconnection Services supports the purchase of access products that 

are essential for Access Seekers to be able to provide Electronic Communications 

Services (‘ECS’) and Electronic Communications Networks (‘ECN’) services. A 

range of different types of Interconnection Services are required to ensure effective 

competition in the Zone B MI WHQA Market and related downstream markets by 

facilitating product innovation and differentiation. 

9.70 The imposition of this obligation relating to access to various types of 

Interconnection Services recognises the differing degrees of infrastructure 

deployment by Access Seekers in the Zone B MI WHQA Market (and more broadly 

within the wider MI WHQA Market). For example, not all Access Seekers have 

sufficient infrastructure of their own that is close enough to Eircom’s network, in 

order to be able to economically or commercially avail of Eircom’s IBH or ISH 

services.  

9.71 For example, if CSH was the only Interconnection handoff type available, then 

larger scale Access Seekers would not be in a position to efficiently use their own 

infrastructure and could reduce Access Seekers’ incentives for network investment 

thereby limiting sustainable competition in the longer term. Therefore, requiring 

access to the full suite of Interconnection Services is necessary to ensure that there 

is sufficient flexibility given that Access Seekers will have invested in building out 

network infrastructure to varying degrees (e.g. Co-location, In-span chambers, 

ENH Nodes).  

9.72 The availability of Interconnection is one of the fundamental concepts that 

underpins the ladder of investment and infrastructure based competition. As 

Access Seekers build-out their own network and climb the ladder of investment, 

points of handover are required deeper into Eircom’s network. This allows for 

increased efficiencies and lower costs for Access Seekers who can avail of more 

cost effective Interconnection Services deeper in the network. 

9.73 ComReg’s further preliminary view is that Eircom, as a vertically integrated 

Undertaking with SMP in the Zone B MI WHQA Market has the ability and incentive 

to refuse access to Interconnection Services. In this respect, access to 

Interconnection Services and the associated Co-location facilities are necessary to 

ensure the development of sustainable and effective MI WHQA and downstream 

competition and to minimise foreclosure concerns that could arise, absent such 

regulation. 
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9.74 In assessing the proportionality of this proposed obligation, ComReg considers that 

Interconnection Services are essential and that no technically feasible alternatives 

were identified that would effectively meet the aims of promoting long term 

sustainable competition to the benefit of End Users.  

Interconnection Sharing 

9.75 Interconnection Sharing provides an Access Seeker (AS-1) with the opportunity to 

share a WEIL which is owned by another Access Seeker (AS-2) – in circumstances 

where AS-2 agrees commercially to allow AS-1 share its WEIL. 

9.76 Interconnection Sharing is a derivative of the Interconnection Service – it cannot 

exist in its own right.  It is less burdensome on Eircom as it minimises the 

provision/build of new Interconnection Services given that Interconnection Sharing 

is implemented using Interconnection Services which are already in place. 

9.77 Some Access Seekers may wish to have exclusive use of their Interconnection 

Services.  Other Access Seekers may wish to share their Interconnections Services 

especially where their Interconnection capacity greatly exceeds their own 

requirements (e.g. 10Gbit/s and 100Gbit/s WEILs). 

9.78 Currently, Eircom offers Interconnection Sharing where two or more Access 

Seekers are proceeding under one licence agreement689 e.g. where AS-1 is 100% 

owned by AS-2. The implementation is straightforward given that AS-1 owns the 

access circuit (WSEA) and logical circuit (WES) connecting the access circuit to 

the WEIL which is owned by AS-2.  There is no billing implications given that the 

WSEA/WES charges are issued on a separate bill to AS-1, while the WEIL charges 

are issued on another bill to AS-2. 

9.79 This proposed obligation extends the existing functionality offered by Eircom to any 

Access Seeker who enters into a commercial agreement with another Access 

Seeker. ComReg envisage that the development required will be minor in nature - 

focused on allowing Access Seekers to record a ‘white’ list690 on the UG and 

amending existing licence agreements. 

                                            
 
 
689 All charges relating to Interconnection are invoiced to, and accepted by, AS-2.  

690 The ‘white’ list will allow an Access Seeker (AS-2) to permit other Access Seekers listed on this list to 
share AS-2 Interconnections. 
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9.80 It is beneficial to an Access Seeker (AS-1) to reach an agreement with another 

Access Seeker as it enables Access Seeker (AS-1) to compete more effectively by 

facilitating access to Zone B MI WHQA Market within a reasonable timeline, given 

that the Interconnection Service is already in place, The Interconnection Sharing 

service promotes innovation, competition, and ultimately benefit End Users. In 

ComReg’s preliminary view the proposed obligations above is justified and 

proportionate for the reasons set out above. 

Requirement to provide access to Co-location, and Co-location 
resource sharing 

9.81 Pursuant to Regulation 12(1) of the Access Regulations, ComReg proposes that 

Eircom should be required to provide access to:  

 Co-location (discussed in paragraphs 9.83 to 9.91 below); 

 Co-location Resource Sharing (discussed in paragraphs 9.92 to 9.99 below); 

 Co-location Rack Interconnection (discussed in paragraphs 9.100 to 9.105 

below); and 

 Shared Services within or between Co-location Racks (discussed in 

paragraphs 9.106 to 9.110 below). 

9.82 The justifications for these proposed requirements are discussed in paragraphs 

9.83 to 9.110 below. 

Co-location 

9.83 Pursuant to Regulation 12(1) of the Access Regulations, Co-location and other 

associated facilities are necessary to enable and support the provision of IBH MI 

WHQA products and services. 

9.84 Co-location is a wholesale product, which is essential in order for Access Seekers 

to gain access to IBH Interconnection services which support the broader access 

obligations requiring Eircom to provide access to MI WHQA services. Co-location 

services provide serviced space and ancillary services (including both Alternating 

Current (‘AC’)691 and Direct Current (‘DC’)692 power, air-conditioning and tie cables) 

in an Eircom Exchange building or similar facility.  

                                            
 
 
691 A.C means Alternating Current. 

692 D.C means Direct Current. 
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9.85 This serviced space within an Eircom premises is used to accommodate equipment 

racks which house an Access Seeker’s electronic equipment which is required to 

offer a retail or wholesale product or service offering. The serviced space (i.e. co-

located equipment rack) PoH is connected to the MDF/Optical Distribution Frame 

(‘ODF’) and to the (‘PoH’) with these connections providing the complete path from 

the NTU to the Access Seeker’s network. 

9.86 In Eircom’s network, the connection to the PoH for ISH related MI WHQA services 

is a fibre cable running from the Eircom ODF to a chamber outside the Exchange 

building (or similar facility) where the Interconnection to the Access Seeker’s 

network is facilitated.  

9.87 ComReg’s further preliminary view is that Eircom, has SMP in the Zone B MI 

WHQA Market.  A Co-location access obligation693 is necessary, because it 

promotes competition by providing access to essential facilities that enable access 

to IBH MI WHQA products and services.  

9.88 The absence of such access would undermine an Access Seeker’s ability to avail 

of WHQA products and services. Access to Co-location products and services is 

required to ensure the development of sustainable and effective downstream 

competition and to minimise foreclosure concerns that could arise, absent such 

regulation. 

9.89 ComReg considers that this obligation is necessary in this market in order that an 

Access Seeker can order MI WHQA services (see paragraph 9.204 above).  

9.90 In assessing the proportionality of the Co-location obligation, ComReg considers 

that Co-location is necessary and no cost effective viable alternatives were 

identified that would more effectively meet the aims of promoting long term 

sustainable competition to the benefit of End Users.  

9.91 For the reasons set out above, in ComReg’s further preliminary view that the 

proposed Co-location access obligation is justified and proportionate given the 

aims pursued, namely to promote the development of competition to the ultimate 

benefit of End Users. 

                                            
 
 
693 Co-location is a generic service identical to that used in the WPNIA (also known as the Wholesale Local 
Access) Market.  A Co-location space can be used for both Market 3A/3B and Market 4 services. 
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Co-location Resource Sharing 

9.92 Pursuant to Regulation 12(1) of the Access Regulations, ComReg proposes that 

Eircom should be required to provide access to Co-location Resource Sharing. 

9.93 Co-location Resource Sharing provides an Access Seeker (AS-1) with the 

opportunity to share Co-location which is owned by another Access Seeker (AS-2) 

– in circumstances where AS-2 agrees commercially to allow AS-1 share its Co-

location resources (e.g. space, power, termination equipment etc.).  

9.94 Co-location Resource Sharing is a derivative of the Co-location service – it cannot 

exist in its own right.  It is less burdensome on Eircom as it minimises the 

provision/build of new Co-location given that Co-location Resource Sharing is 

implemented using Co-location are already in place. 

9.95 Some Access Seekers may wish to have exclusive use of their Co-location 

services.  Other Access Seekers may wish to share their Co-location especially 

where they have spare Co-location capacity (e.g. space and power). 

9.96 Given the likelihood of increased demand694 for Co-location from Access Seekers 

will materialise at Trunk Nodes695 and Non-Trunk Nodes, the facility for Co-location 

Resource Sharing, if utilised, will reduce the burden on Eircom to install Co-location 

where Access Seekers reach commercial agreements.  It facilitates the efficient 

use of Co-Location space which may be scarce in Eircom Exchanges given the 

likely increase in demand. 

9.97 An Access Seeker (AS-1) ordering a Zone B MI WHQA IBH service at an Eircom 

Exchange (e.g. Trunk or Non-Trunk Node) can nominate an existing Co-location 

rack (owned by another Access Seeker – AS-2) within an Eircom Exchange as the 

termination point for the service, where AS-1 has entered into a commercial 

agreement with AS-2.   

9.98 The key benefit for AS-1 who enters into a commercial agreement to share existing 

Co-location Resources is the reduction in delivery time for MI WHQA IBH 

installation given that there is no Co-location construction phase required. 

                                            
 
 
694 From Access Seekers who avail of the opportunity to switch to alternative MI WHQA services by installing 
Interconnections deeper into the network e.g. in Eircom Exchanges (Trunk and Non-Trunk Nodes). 

695 Especially in Exchanges where PE Nodes are located.  
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9.99 Absent regulation, ComReg’s preliminary view is that Eircom, as a vertically 

integrated Undertaking with SMP in the Zone B MI WHQA Market, has the ability 

and incentive to restrict Co-location Resource Sharing. For the reasons set out 

above, it is ComReg’s further preliminary view that the proposed Co-location 

Resource Sharing access obligation is justified and proportionate given the aims 

pursued, namely to promote the development of competition to the ultimate benefit 

of End Users.  

Co-location Rack Interconnection 

9.100 Pursuant to Regulation 12(1) of the Access Regulations, ComReg is proposing that 

Eircom should be required to allow Access Seekers to interconnect their co-located 

equipment in Exchange buildings or similar facilities. This will enable Access 

Seekers to share services696
.  

9.101 This service is inherent to Co-location Resource Sharing given that Access 

Seekers sharing the same Co-Location rack are free to interconnect cables 

between their equipment. 

9.102 Access Seekers’ equipment racks are normally adjacent to or in close proximity to 

each other within the Exchange. Moreover, even if this is not the case, Access 

Seekers equipment can be connected to each other within the Exchange.  Access 

Seekers could route their fibre cables directly between their adjacent equipment 

racks, or route their fibre cables using cable trays between racks of equipment or 

by other means, as appropriate.  

9.103 Absent regulation, ComReg’s further preliminary view is that Eircom as a vertically 

integrated Undertaking with SMP in the Zone B MI WHQA Market, has the ability 

and incentive to refuse access to Co-location Rack Interconnection Services and 

facilities by insisting that it exclusively supply HQA products, services and facilities 

to Access Seekers. In this respect, access to Co-location Rack Interconnection is 

necessary to ensure the development of sustainable and effective downstream 

competition and to minimise foreclosure concerns that could arise, absent such 

regulation.  

                                            
 
 
696 Services such as backhaul which Access Seekers may share in order to access MI WHQA products, 
services and facilities. 
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9.104 In assessing the proportionality of this proposed obligation, ComReg considers that 

Co-location Rack Interconnection is necessary to promote long term sustainable 

competition and to the benefit of End Users by providing Access Seekers with the 

opportunity to lower its costs by sharing backhaul.  

9.105 ComReg’s preliminary view is that the proposed obligation is justified and 

proportionate for the reasons set out above.  

Shared Services within or between Co-location Racks 

9.106 Pursuant to Regulation 12(1) of the Access Regulations, ComReg proposes that 

Eircom should not restrict Shared Services within or between Co-location Racks.  

Shared Services are those services (e.g. power, backhaul) which Access Seekers 

may share in order to access MI WHQA products, services and facilities. 

9.107 For example, this will enable an Access Seeker to purchase backhaul services from 

another Access Seeker who is either co-located in the same Co-location rack or 

where the individual Co-location racks are connected to one another via the Co-

location Rack Interconnection service.  

9.108 In addition, an Access Seeker will have the ability to offer wholesale services to 

another Access Seekers. For example, an Access Seeker can offer another Access 

Seeker services that are developed using regulated inputs. The justification for this 

is that it can address identified competition problems in the Zone B MI WHQA 

market, the retail HQA market and other related markets as Shared Services within 

or between Co-location Racks promotes innovation, competition, efficient 

investment, and ultimately benefit End Users. 

9.109 Absent regulation, ComReg’s preliminary view is that Eircom as a vertically 

integrated Undertaking with SMP in the Zone B MI WHQA Market, has the ability 

and incentive to refuse access to Shared Services within or between Co-location 

racks because it may wish to exclusively supply these services to Access Seekers. 

In this respect, access to Shared Services within or between Co-location racks is 

necessary to ensure the development of sustainable and effective downstream 

competition and to minimise foreclosure concerns that could arise, absent such 

regulation.  

9.110 In ComReg’s preliminary view the proposed obligation is justified and proportionate 

for the reasons set out above.  
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Requirement to negotiate in good faith 

9.111 Pursuant to Regulation 12(2)(b) of the Access Regulations ComReg proposes to 

continue to impose an obligation on Eircom to negotiate in good faith697 with 

Undertakings requesting access to Wholesale MI WHQA products, services and 

associated facilities.  

9.112 Having regard to the competition problems identified in Section 8, ComReg 

considers this measure to be proportionate and justified in order to ensure that 

genuine bona fide negotiations take place between Eircom and Access Seekers in 

relation to access.  

9.113 Eircom has the ability and incentive to expressly or constructively refuse to provide 

access to MI WHQA. The obligation will also somewhat address imbalances 

between the bargaining powers of the respective parties in the negotiation process 

by reducing incentives to unnecessarily prolong negotiations and should also 

facilitate a more efficient and effective consideration of reasonable requests for 

access and provision of such access.  

9.114 ComReg also notes that the obligation to negotiate in good faith implies that the 

responsibility rests with Eircom to demonstrate that its approach to negotiation with 

Undertakings is in good faith and that any unmet access requests can be shown to 

be unreasonable by reference to objective criteria. In this regard, recital 19 of the 

Access Directive states with respect to requests to SMP Undertakings for access 

that: 

“…such requests should only be refused on the basis of objective criteria 
such as technical feasibility or the need to maintain network integrity.” 

9.115 ComReg, therefore, proposes that should an access request be refused, or only 

partially met, then the objective criteria for refusing same should also be provided 

by Eircom to the requesting Access Seeker at the time of refusal. This will also 

improve regulatory effectiveness and efficiency should any complaint or dispute be 

raised with ComReg, as it will provide a useful audit trail for compliance-monitoring 

purposes. 

                                            
 
 
697 Amongst the factors that ComReg may have regard to in any assessment of Eircom’s compliance with it 
obligation to negotiate in good faith, ComReg may consider the extent to which Eircom has adequately 
resourced such negotiations. 
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9.116 ComReg notes that the obligation to negotiate in good faith encompasses the way 

in which Eircom conducts the negotiations as well as the positions that it takes in 

them. In investigating an allegation of a failure to negotiate in good faith, ComReg 

might draw inferences from Eircom’s behaviour and from the adequacy of the 

processes and controls it has put in place to assure compliance with this obligation. 

For example, ComReg might draw adverse inferences from the following: 

 a failure on the part of Eircom to behave in the way that a willing seller would 

behave when negotiating with a willing buyer; 

 a failure by Eircom to respond to proposals made by Access Seekers in a 

timely and constructive manner; 

 a failure by Eircom to deploy participants in the negotiations who had 

appropriate knowledge and authority, so that negotiations could proceed in a 

timely manner; 

 the absence of effective controls to assure that decision-making processes 

within Eircom in relation to the negotiations could not be influenced by 

concerns about the commercial impact on Eircom's downstream retail 

business; and 

 the presence of incentives for individuals within Eircom who participated in or 

influenced the negotiations that might lead them to receive greater financial 

or other benefits if the negotiations were to be delayed, or to result in an 

outcome other than that which might have been freely negotiated between a 

willing buyer and a willing seller. 

9.117 The precise nature of any investigation and the degree to which inferences might 

be drawn from behaviour would need to be assessed in the context of the actual 

circumstances of any particular case. 

9.118 In ComReg’s view, the continuation of this existing remedy does not impose any 

significant burden on Eircom beyond that which would normally be expected to 

occur in circumstances involving fair commercial negotiations between parties. 

Requirement not to withdraw access to facilities already granted 

9.119 Pursuant to Regulation 12(2)(c) of the Access Regulations, ComReg proposes to 

impose an obligation on Eircom not, without the prior approval of ComReg, to 

withdraw access to facilities already granted. 
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9.120 For the avoidance of doubt, this does not mean there are no objectively justified 

circumstances for withdrawing access to Wholesale MI WHQA products, services 

and associated facilities (such as the unjustified non-payment of wholesale 

charges), however, this would have to be considered on basis of the facts of the 

particular circumstances governing the proposed withdrawal of access. 

9.121 Having regard to the competition problems identified in Section 8, ComReg has 

identified that Eircom would have the ability and incentive to delay, refuse or 

withdraw access to Wholesale MI WHQA products, services and associated 

facilities, either outright or constructively, resulting in restrictions and/or distortions 

in competition to the detriment of End Users.  

9.122 As Eircom’s network evolves and changes, there is a potential for withdrawal of 

access. For example, the points of interconnection may change or there may be 

consolidation of services etc. ComReg considers that the proposed remedy, 

requiring that Eircom seek ComReg’s approval prior to any withdrawal of access, 

will promote regulatory certainty for all parties without unduly restricting investment 

incentives. 

9.123 More specifically, ComReg proposes that Eircom should notify ComReg, in writing, 

of any proposal to withdraw access to facilities already granted, giving reasons 

borne out of a detailed analysis of the proposal for service withdrawal, including 

the impacts that the withdrawal of access is likely to have on existing MI WHQA 

purchasers and End Users.  

9.124 Where Eircom proposes to withdraw a service or services, ComReg would retain 

the right to consult with relevant parties, prior to making a decision on whether to 

grant or to withhold its approval to any such request. 

9.125 In ComReg’s preliminary view, a five years notification period prior to closure of an 

MDF, ODF or the relocation of Aggregation Nodes would be appropriate and 

proportionate. However, ComReg also notes that within the period of this review it 

is possible that Eircom may seek to put in place a programme to commence the 

retirement of its copper infrastructure. Any such programme would be considered 

by ComReg having regard to the principles to be established on foot of ComReg’s 

finalisation of the issues subject to the 2016 Copper Network Transition 

Consultation698. 

                                            
 
 
698 “Transition from Eir’s copper network, Proposed principles and notification procedures”, ComReg 
Document 16/01, 16 January 2016 (‘2016 Copper Network Transition Consultation’). 

http://www.comreg.ie/csv/downloads/ComReg1601.pdf
http://www.comreg.ie/csv/downloads/ComReg1601.pdf
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Requirement to grant open access to technical interfaces, 
protocols and other key technologies 

9.126 Pursuant to Regulation 12(2)(e), ComReg proposes to impose an obligation on 

Eircom to grant open access to technical interfaces, protocols and other key 

technologies that are indispensable for the interoperability of services.  

9.127 Having regard to the competition problems identified in Section 8, ComReg 

considers that this remedy is both justified and proportionate in order to ensure 

that, in the context of the provision of access to MI WHQA products, services and 

associated facilities (including Interconnection services), interoperability of 

networks and services is ensured. 

9.128 In so doing, ComReg considers that this obligation will contribute to the 

development of sustainable downstream competition to the ultimate benefit of End 

Users. 

Requirement to provide access to Eircom’s OSS 

9.129 Pursuant to Regulation 12(2)(h), ComReg proposes to maintain an existing 

obligation on Eircom to provide access to OSS or similar systems to ensure fair 

competition in the provision of services.  

9.130 Access to Eircom’s OSS plays an important role in Eircom’s provisioning of 

wholesale services to Access Seekers and its downstream arm. This also includes 

access to OSS for the purpose of fault and in-service management. Access to OSS 

is therefore essential, to the effectiveness and efficiency of the operational aspects 

of the supply of the wholesale MI WHQA products, services and associated 

facilities that are used as inputs to the supply of service(s) to End Users. 

9.131 In the absence of Access Seekers being able to gain effective and efficient access 

to Eircom’s OSS, they would likely be at a significant competitive disadvantage 

relative to Eircom’s retail arm in the providing of service(s). Having regard to the 

competition problems discussed in Section 8, ComReg considers that this 

obligation is needed to support Eircom’s general access obligation because Eircom 

has the ability and the incentives to impede access to its OSS in order to leverage 

its market power into downstream and adjacent markets. 

9.132 The standards of access equivalence (Equivalence of Outputs is the proposed 

standard) that is to be applied by Eircom in providing access to its OSS or similar 

software systems is discussed in the context of proposed non-discrimination 

obligation.  
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Requirements governing fairness, reasonableness and timeliness 
of access 

9.133 As noted in Section 8, ComReg considers that Eircom has the ability and incentive 

to constructively refuse to supply access (including delay or other behaviours which 

have the effect of raising rivals’ costs) to MI WHQA products, services and facilities 

in Zone B.  

9.134 Regulation 12 (3) of the Access Regulations empowers ComReg to attach to 

relevant access obligations conditions covering fairness, reasonableness and 

timeliness. In the case of MI WHQA services and facilities, ComReg requires 

Eircom to ensure that the terms and conditions for access are governed by an 

SLA699.  

9.135 The purpose of the above requirement is to ensure that access to wholesale 

services is provided in a fair, reasonable and timely manner, thereby promoting 

effective downstream competition, to the ultimate benefit of consumers. 

9.136 To address such issues ComReg proposes to impose the following requirements 

upon Eircom requiring it:  

 to conclude, maintain and update legally binding, fit for purpose SLAs with 

Access Seekers for MI WHQA products, services and facilities which shall 

encourage an efficient level of performance; 

 to negotiate in good faith with Access Seekers in relation to the conclusion of 

legally binding and fit-for-purpose SLAs (either in the case of a new SLA or 

an amendment to an existing SLA);  

                                            
 
 
699 Service Level Agreements or ‘SLAs’ are legally binding contracts between Eircom and Access Seekers 
in relation to the service levels which Eircom commits to from time to time, as more particularly set out in 
the LLRO.  
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 to provide Access Seekers, at the end of the SLA Negotiation Period700, with 

Eircom’s best and final offer (‘BAFO’) in respect of the relevant SLA which, 

for the avoidance of doubt, shall be fit for purpose; include all relevant 

information that is required under this paragraph 9.136 and accord with the 

principles set out in this this paragraph 9.136. The SLA Negotiation Period 

ends with the closing of negotiations and the making of a BAFO by Eircom to 

Access Seekers with respect to the SLA. When Eircom makes its BAFO, the 

SLA Negotiation Period is deemed by ComReg to be concluded; 

 to ensure that the SLA Negotiation Period includes a discussion on the 

process for suspension of an SLA and the associated terms and conditions, 

as described below; 

 to ensure that SLAs specify circumstances which trigger the payment of 

Service Credits701 such as a failure by Eircom to achieve committed service 

levels, or the occurrence of specified events (such as incidents of service 

outage or deterioration), or other appropriate criteria; 

 to ensure that SLAs specify the methodology for calculating the quantum of 

Service Credits and include an example calculation of Service Credits; 

 to ensure that circumstances which trigger the payment of Service Credits 

and the methodology for calculating the quantum of Service Credits, taken 

together, are fair and reasonable in that they adequately incentivise Eircom 

to deliver an efficient level of service quality and allow Access Seekers to 

recoup at a minimum the direct costs and any other loss of value that the 

Access Seekers incur as a result of the circumstances that had triggered the 

payment of Service Credits;  

 to ensure that application of Service Credits, where they occur, shall be 

applied automatically and in a timely and efficient manner; 

 to ensure that SLAs include, where appropriate, the comprehensive set of 

terms and conditions governing the circumstances when the SLA can be 

suspended, and the process to be applied for the suspension of the SLA. 

Such terms and conditions should be based on objectively defined and 

measurable parameters;  

                                            
 
 
700 SLA Negotiation Period means the duration of time required by Eircom to close negotiations between it 

and Access Seekers in respect of an amended or new SLA. 

701 Service Credit(s) means a financial credit which is provided by Eircom to an Access Seeker where 

Eircom has failed to meet the service levels which Eircom commits to from time-to-time in its SLA. 

 



 

Page | 324  

 

 in relation to an existing product, service or facility, following a request from 

an Access Seeker (including Eircom) for an amendment to an SLA, Eircom 

shall, within one (1) month of the receipt of such a request, inform the Access 

Seeker in writing whether the request for an amendment is accepted or 

rejected and, if accepted, include details of the SLA Negotiation Period and 

the associated start date. Negotiations in respect of the amended SLA shall 

close, unless otherwise agreed with ComReg, within six (6) months of the 

date the Access Seeker makes such a request. Within one (1) month of the 

date the Access Seeker makes such a request Eircom may seek an extension 

to the six (6) month period from ComReg; 

 in relation to an amendment to an existing product, service or facility, where 

Eircom itself initiates the amendment, Eircom shall, within one (1) month of 

the initiated amendment, inform and seek Access Seekers’ views as to 

whether the proposed product amendment should result in an amendment to 

the relevant SLA; 

 to ensure that its obligations with respect to SLAs have been complied with 

prior to notifying ComReg of non-pricing amendments or changes to the 

Leased Line Reference (‘LLRO’)702 resulting from the offer of a new or an 

amendment to an existing product, service or facility which falls with the scope 

of the Relevant Market; 

 to ensure that the new or amended SLA is implemented and is made available 

to Access Seekers by the date on which: 

(i) any amendment or change to an existing product, service or facility;  

or  

(ii) the offer of a new product, service or facility  

comes into effect; 

 where the amended SLA does not relate to (m)(i) or (m)(ii) above, Eircom 

shall ensure that the amended SLA is implemented and is made available to 

Access Seekers within three months from the end of the SLA Negotiation 

Period (unless otherwise agreed with ComReg); and 

                                            
 
 
702 The LLRO is the offer of contract by Eircom to OAOs in relation to Leased Line (including MI WHQA 
product, service and facilities) as may be amended from time to time. To the extent that there is any conflict 
between the LLRO and Eircom’s obligations now set out herein, it is the latter which shall prevail; 
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 within six months (unless otherwise agreed with ComReg) of the Effective 

Date of this Decision Instrument Eircom shall update its SLAs to include all 

relevant information and accord with the principles set out above. 

9.137 In terms of justification, SLAs are intended to minimise the risks of Eircom engaging 

in actual or constructive refusal to supply effective and efficient access to MI WHQA 

products, services and facilities. Ultimately, the proposed SLA obligations are 

designed to ensure fair competition in the provision of MI WHQA products, services 

and facilities by allowing Access Seekers to compete on a level playing field with 

Eircom (and its wholesale customers) in downstream markets. 

9.138 In addition to demanding higher quality and more innovative products and services, 

End Users expect efficient and timely provision of services, including a high degree 

of reliability and effective fault management and repair. Therefore, Access Seekers 

are increasingly reliant on efficient delivery, service quality and after sales support 

from Eircom in order to be able to compete effectively in downstream markets.  

9.139 The expected level of service both at the point of delivery and in-life are key selling 

points which can influence an End User when coming to a decision to take up a 

product or service or switch service providers. Therefore, for Access Seekers, the 

quality of SLAs which support regulated wholesale products are an extremely 

important component of the wholesale input and, in ComReg’s view, are integral to 

the wholesale offering.  

9.140 Suitable and well-crafted SLAs which support timely and efficient service provision 

and fault repair are necessary, both at the point of sale and to ensure that the End 

User experiences a high standard of after sales service and support. Therefore, 

the SLAs that support MI WHQA products, services and facilities are very important 

in ensuring effective downstream competition and are necessary to ensure high 

quality services are offered, ultimately, to End Users703.  

                                            
 
 
703 ComReg notes that WHQA inputs can be used by Access Seekers to deliver a wide range of downstream 
wholesale services which, ultimately, are directly or indirectly used in the provision of retail services. 



 

Page | 326  

 

9.141 The nature of a fit for purpose SLA will depend on many factors, including the 

nature of the wholesale services provided by Eircom and the nature of the 

downstream retail services to be provided by Access Seekers. A fit for purpose 

SLA could be based on a commitment to achieve committed service levels, or on 

the occurrence of particular events such as service outages, or both. In any 

particular SLA, it is possible that there may also be other sorts of circumstances in 

which it is appropriate that Service Credits are triggered. The precise nature of a 

particular SLA is best settled in negotiations between Eircom and Access Seekers, 

with the back-up possibility of ComReg using its dispute resolution powers if 

Access Seekers are unwilling to accept Eircom’s best and final offer. 

9.142 ComReg notes that there are certain types of SLA which could result in Service 

Credits being paid even by an efficient operator. An example would be an event-

based SLA that provided for service credits whenever an outage occurs because 

even an efficient operator would expect some degree of outages to occur. 

Depending on the nature of the fit for purpose SLA, it might therefore be reasonable 

to include a portion of the service credits (if any) that an efficient operator would 

incur in any calculation of a cost-oriented price for the service in question. 

9.143 Sub-standard SLAs or delays in finalising SLAs and making them available to 

Access Seekers have more significant impacts on Access Seekers who are trying 

to grow market share and win customers from established SPs with significant 

market shares, such as Eircom. ComReg is of the view that as the incumbent 

operator with SMP in the Zone B MI WHQA Market, Eircom does not have an 

incentive to provide fit-for-purpose SLAs which support the delivery of effective or 

high quality downstream services. 

9.144 It is ComReg’s preliminary view that, in order to conclude an SLA, Eircom must 

discuss and negotiate, as required, the details of a new or amended SLA with 

Access Seekers. After the discussions finish (including within the prescribed 

timelines discussed below), Eircom must offer to Access Seekers its BAFO, which 

should be a fit for purpose SLA and in accordance with its obligations. At this point 

the SLA is concluded. Should Access Seekers consider that the concluded SLA is 

not fit for purpose or does not meet their requirements then they can consider 

options such as raising a dispute with ComReg who would then consider whether 

Eircom is in compliance with its regulatory obligations.   
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9.145 ComReg notes that there have been ongoing problems with delays in concluding 

SLAs resulting in Eircom not introducing or amending SLAs in a timely manner, in 

the WLA and WCA markets704.  

9.146 In the MI WHQA market, ComReg notes that Eircom proposed a modification to 

NGN Ethernet delivery SLA on 17 August 2017705. Discussions on this SLA 

development were still ongoing at the PPC/LL Industry Forum on 17 January 2018. 

ComReg considers that in the MI WHQA market there remains the potential for 

delays in concluding SLAs706, and ComReg considers that if the proposed six (6) 

month timeline to conclude SLA negotiations was already an obligation in this 

market, it would incentivise Eircom to progress the negotiations in a timely manner 

and make a BAFO to Access Seekers after 6 months. 

9.147 Therefore ComReg considers that the proposed obligations outlined in paragraph 

9.136 above are necessary to ensure that SLA modifications are progressed in an 

efficient and timely manner, with Access Seekers being offered a BAFO by Eircom 

in a timely and predictable manner. 

9.148 Delays in the development and availability of suitable SLAs can have an adverse 

impact on competition and on End Users, as the absence of suitable SLAs 

ultimately lowers certainty regarding the timeliness and quality of access being 

provided.  

9.149 In addition, Access Seekers have expressed concern regarding the suspension of 

SLAs by Eircom. Such suspensions can have a significant impact on the 

effectiveness of the SLA. Eircom retain the ability to suspend SLAs, however, it is 

not always clear as to the process or criteria applied when SLAs are suspended.   

                                            
 
 
704 Market 3a: Wholesale Local Access (‘WLA’) provided at a fixed location as set out in the 2014 
Recommendation. 

Market 3b: Wholesale Central Access (‘WCA’) provided at a fixed location as set out in the 2014 
Recommendation. 

705 RAP ID 470 ‘New NGA SLA’. 

706 On 24 October 2017, [      ] raised 6 issues in its feedback to Eircom on their SLA proposal. On 13 
January 2018, [      ] requested that Eircom provide an update (at the January 2018 PPC/LL Industry 
Forum) on the SLA proposal taking account of [     ]  feedback. At the PPC/LL Industry Forum on 17 
January 2018, Eircom disagreed with 5 of 6 issues raised by [       ]. ComReg notes the period of time 
between [        ] raising the issues with the SLA in October 2017 and Eircom responding in January 
2018 and that the response from Eircom resulted from a request by [       ] for a response to be provided.     
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9.150 ComReg considers, therefore, that there is a need to reconsider the obligations 

imposed upon Eircom regarding the development of SLAs. In ComReg’s 

preliminary view, there is a need for more granular SLA related obligations, in 

particular, relating to the timeliness of SLA developments. These proposals are 

discussed in the following paragraphs.   

SLA amendments for existing products 

9.151 ComReg accepts and expects that discussions between Eircom and Access 

Seekers need to take place regarding the details of amended SLAs on foot of a 

request from an Access Seeker or where Eircom itself seeks to introduce an 

amendment to an SLA, including the introduction of a new SLA. In such 

circumstances, Eircom proposes SLAs or SLA parameters for discussion with 

Access Seekers. However, there is currently no specific time by which these 

discussions must end, and significant delays can, therefore, occur in concluding 

SLAs.  

9.152 Prolonged discussions on the details of the SLA or prolonged deliberation by 

Eircom only serves to delay the availability of SLAs, and this is not in the best 

interests of Access Seekers, competition or End Users. It can also amount to an 

effective refusal of access. ComReg notes, however, that while discussions 

between Access Seekers and Eircom are necessary and expected, the 

responsibility for the timely development of fit for purpose SLAs for MI WHQA 

products, services or facilities is a matter, in the first instance, for Eircom.  

9.153 A request from an Access Seeker for an amended SLA needs to be considered by 

Eircom in the context of Eircom’s obligation to meet reasonable request for access 

(as well as its other obligations). However, it is important that Eircom considers 

SLA access requests, and SLA amendments generally, in a fair, reasonable and 

timely manner. In ComReg’s preliminary view, more granular obligations relating to 

the management of changes to and the introduction of SLAs are required in order 

to ensure that SLAs are concluded in an effective and timely manner.  

9.154 ComReg therefore proposes that the period of time required to discuss an 

amendment to an existing SLA with Access Seekers be proposed by Eircom at the 

outset, with this referred to as the SLA Negotiation Period. During the SLA 

Negotiation Period Eircom must discuss and negotiate proposed SLAs in a 

proactive manner, and in good faith, with Access Seekers. 



 

Page | 329  

 

9.155 After this SLA Negotiation Period, it is ComReg’s preliminary view that Eircom 

should make its BAFO to Access Seekers in relation to SLAs. This BAFO should 

be fit for purpose and the offer should be made by Eircom to Access Seekers within 

six months of a request from an Access Seeker, or within six months of when 

Eircom itself seeks to amend an existing SLA (or introduce a new SLA). At the point 

Eircom makes its BAFO, the SLA has been concluded.  

9.156 ComReg also proposes that the SLA offer, i.e. Eircom’s BAFO, should be 

implemented and made available to Access Seekers within three months of the 

SLA offer being made by Eircom, unless otherwise agreed with ComReg. ComReg 

considers that this requirement is reasonable, as discussions with Access Seekers 

will have ended at that point and Eircom are required to make a BAFO which is fit 

for purpose (and in accordance with its obligations elsewhere) and, therefore, the 

SLA should be implemented and made available by Eircom.   

9.157 Eircom shall, therefore, implement a fit for purpose SLA within three (3) months of 

making its BAFO to Access Seekers, unless otherwise agreed with ComReg. 

ComReg may, at its sole discretion, grant or refuse any request for an extension to 

the three month period above.  

New product development and changes to existing products 

9.158 In addition to managing requests from Access Seekers for amended SLAs, it is 

ComReg’s preliminary view that Eircom also must develop new SLAs, or amend 

existing SLAs where required, when Eircom is planning to introduce new products 

or changes to existing products. In these circumstances, in order to conclude an 

SLA, Eircom must initiate the SLA Negotiation Period, at the end of which Eircom 

must make its BAFO regarding the SLA to Access Seekers, this must happen prior 

to notification of the amended product or product change to ComReg in accordance 

with it transparency obligations (discussed elsewhere).    

9.159 In ComReg’s preliminary view, the development of SLAs tends to occur after the 

product development process has completed. This can raise issues, as the new or 

amended wholesale product being introduced to the market may not have an SLA, 

or may include an SLA which is not fit for purpose.  

9.160 This then requires the subsequent development and conclusion of a new SLA 

which would take place when the product is already available in the market. 

ComReg is of the preliminary view that such a scenario is not in the best interests 

of competition, Access Seekers or End Users, given that the absence of a fit for 

purpose SLA can undermine the timely and effective use of the products in 

question.  
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9.161 In ComReg’s preliminary view, if Eircom is required to conclude an SLA before new 

products (including services and facilities) are notified to ComReg, then such 

problems can be minimised or avoided.  

9.162 In ComReg’s preliminary view, amendments to existing MI WHQA products, 

services and facilities, need to be considered somewhat separately to new product 

developments, in particular, with respect to the associated SLAs. Not all 

amendments to products, services or facilities require changes to the associated 

SLA. However, as Access Seekers consider that SLAs are, in general, an integral 

part of a MI WHQA product offering, they are likely to have a view as to whether 

proposed amendments to existing products, services or facilities require an 

associated SLA amendment. 

9.163 Examples of such amendments include, inter alia, process changes, the 

introduction of new order types and the retirement of existing order types. Access 

Seekers have, for example, raised concerns that when order types are introduced, 

changed or replaced by Eircom, the associated SLA is not changed at the same 

time. This results in a delay before the SLA is amended, and therefore in such 

situations the new or amended order type is in use without being supported by an 

SLA.  

9.164 ComReg is therefore of the view that Eircom should inform Access Seekers of the 

proposed amendment to the product, service or facility and discuss with Access 

Seekers whether an amendment to an SLA is required. This includes all proposed 

changes to existing MI WHQA products, services and facilities.  

9.165 ComReg is of the preliminary view that should an Access Seeker request an 

amendment to an SLA, on foot of a proposed amendment to an existing MI WHQA 

product, service or facility, then any associated new or amended SLA should be 

concluded before any product amendment is notified to ComReg. In addition, the 

new or amended SLA must be fully developed, implemented and available to 

Access Seekers before the new or amended product is made available in the 

market.  

9.166 Therefore, should an Access Seeker or Access Seekers form the view that a new 

or amended SLA is required as a result of the proposed new or amended product, 

then Eircom must treat this access request in accordance with all of its proposed 

obligations, including those set out above. 

9.167 ComReg's preliminary view is, therefore, that Eircom shall: 
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 conclude, maintain and update legally binding, fit for purpose SLAs with 

Access Seekers for MI WHQA products, services and facilities, which shall 

encourage an efficient level of performance; 

 negotiate in good faith with Access Seekers in relation to the conclusion of 

legally binding and fit-for-purpose SLAs (either in the case of a new SLA or 

an amendment to an existing SLA).  

 provide Access Seekers, at the end of the SLA Negotiation Period, with 

Eircom’s BAFO in respect of the relevant SLA which, for the avoidance of 

doubt, shall be fit for purpose and include all the relevant information that is 

required and accord with the principles set out through this section. The SLA 

Negotiation Period ends with the closing of negotiations and the making of a 

BAFO by Eircom to Access Seekers with respect to the SLA. When Eircom 

makes its BAFO, the SLA is deemed by ComReg to be concluded;  

 ensure that the SLA Negotiation Period includes a discussion on the process 

for suspension of an SLA and the associated terms and conditions;  

 In relation to an existing product, service or facility, following a request from 

an Access Seeker (including Eircom) for an amendment to an SLA, Eircom 

shall, within one (1) month of the receipt of such a request, inform the Access 

Seeker in writing whether the request for an amendment is accepted or 

rejected and, if accepted, include details of the SLA Negotiation Period and 

the associated start date. Negotiations in respect of the amended SLA shall 

close, unless otherwise agreed with ComReg, within six (6) months of the 

date the Access Seeker makes such a request. Within one (1) month of the 

date the Access Seeker makes such a request Eircom may seek an extension 

to the six (6) month period from ComReg.  

 In relation to an amendment to an existing product, service or facility, where 

Eircom itself initiates the amendment, Eircom shall, within one (1) month of 

the initiated amendment, inform and seek Access Seekers’ views as to 

whether the proposed product amendment should result in an amendment to 

the relevant SLA.  

 Eircom shall ensure that its obligations with respect to SLAs have been 

complied with prior to notifying ComReg of non-pricing amendments or 

changes to the LLRO resulting from the offer of a new or an amendment to 

an existing product, service or facility which falls with the scope of the MI 

WHQA Market.  

 Eircom shall ensure that the new or amended SLA is implemented and is 

made available to Access Seekers by the date on which: 

(i) any amendment or change to an existing product, service or facility;  
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or  

(ii) the offer of a new product, service or facility,  

comes into effect in accordance with its transparency obligations; and  

 Where the amended SLA does not relate to (h)(i) or (h)(ii) above, Eircom shall 

ensure that the amended SLA is implemented and is made available to 

Access Seekers within three months of the end of the SLA Negotiation Period 

(unless otherwise agreed with ComReg). 

Suspension of an SLA 

9.168 Eircom can suspend the application of SLAs under certain conditions. It is however 

not sufficiently clear as to what these conditions are, or the process that is followed 

when Eircom decide to suspend an SLA. SLA suspensions, particularly where they 

are prolonged, can have a significant impact on the effectiveness of the underlying 

levels of access being provided.  

9.169 ComReg considers that the rules and conditions giving rise to any suspension of 

an SLA should be a matter for discussion between Access Seekers and Eircom. It 

is reasonable that Access Seekers can both consider and input into any conditions, 

rules and the processes associated with any such suspensions. Such discussions 

should occur before the conclusion of negotiations on the SLA.  

9.170 The decision to suspend an SLA should also be based on objective criteria. These 

criteria should be specified in the SLA, be related to the SLA parameters and be 

measureable. Access Seekers should have an opportunity to input into the 

development of these objective criteria.  

9.171 The SLA suspension process and the objective criteria used in order to make a 

decision relating to any suspension of the SLA should be made available to Access 

Seekers and clearly set out in the SLA.  

9.172 Discussions on the conditions that give rise to SLA suspension should be part of 

the discussions that lead to the conclusion of negotiations regarding the SLA.  

9.173 ComReg therefore proposes that Eircom is required to: 

 ensure that SLAs include, where appropriate, the comprehensive set of terms 

and conditions governing the circumstances when the SLA can be 

suspended, and the process to be applied for the suspension of the SLA. 

Such terms and conditions should be based on objectively defined and 

measurable parameters. 



 

Page | 333  

 

Failure to meet SLA committed service levels 

9.174 The committed service levels in the SLA should be such to ensure that the 

wholesale services are of sufficient quality to allow Access Seekers to have access 

in a fair, reasonable and timely manner, thereby enabling them to compete 

effectively in downstream markets. A high standard of service provisioning and 

reliable, timely and effective fault repair are important characteristics of the 

provision of downstream service offerings.  

9.175 During the sales and after-sales process, Access Seekers may make commitments 

to End Users, regarding the level of service that can be expected. Access Seekers 

therefore need certainty regarding the quality of the wholesale service provided 

and this can be provided for with SLAs which include committed service levels 

which provide certainty regarding service quality and which allow Access Seekers 

to make competitive retail service offerings available in downstream markets.  

9.176 ComReg is of the view that SLAs should incentivise Eircom to provide MI WHQA 

products, services and facilities to a standard that meets the need of Access 

Seekers and allows them to provide services of the required quality in downstream 

markets. ComReg is of the preliminary view that SLAs should include Service 

Credits such that they adequately incentivise Eircom to deliver an efficient level of 

service quality and allow Access Seekers to recoup, at a minimum, the direct costs 

and any other loss of value that the Access Seekers incur as a result of the 

circumstances that had triggered the payment of Service Credits.  

9.177 SLA Service Credits should be fair and reasonable and it is reasonable that Access 

Seekers should not have to bear any administrative burden relating to the payment 

of Service Credits, as such payments arise from Eircom not meeting committed 

service levels. Therefore, it is ComReg’s preliminary view that, when committed 

service levels are not met by Eircom, Service Credits should be automatically paid 

by Eircom to Access Seekers in a timely and efficient manner.  

9.178 In addition, Access Seekers should understand how Service Credits are calculated 

in order for them to fully understand how Eircom is incentivised to provide MI 

WHQA products, services and facilities to the required standard. This would also 

allow Access Seekers to be able to reconcile Service Credit payments with the 

requirements of the SLA and with respect to the service provided by Eircom over 

the relevant period.  



 

Page | 334  

 

9.179 The level of Service Credits and the calculation of payments should be discussed 

during the SLA Negotiation Period and it is ComReg’s preliminary view that the 

concluded SLA should explain how Service Credits are calculated and the SLA text 

should include the provision of an example calculation.   

9.180 Failure by Eircom to meet SLA committed service levels can result in costs being 

incurred by Access Seekers resulting from increased churn or payment of 

compensation to End Users by way of, for example, waiving service charges. 

ComReg is of the preliminary view that it is reasonable that the Service Credits to 

be paid by Eircom to Access Seekers in the event that Eircom does not meet the 

committed service levels in its SLAs should be such that the Access Seekers can 

recover the costs incurred, arising from such a failure by Eircom.  

9.181 It is ComReg’s preliminary view therefore that Eircom should be required to:  

 ensure that SLAs specify circumstances which trigger the payment of Service 

Credits such as a failure by Eircom to achieve specified committed service 

levels, or the occurrence of specified events (such as incidents of service 

outage or deterioration), or other appropriate criteria;  

 ensure that SLAs specify the methodology for calculating the quantum of 

Service Credits and include an example calculation of Service Credits; 

 ensure that circumstances which trigger the payment of Service Credits and 

the methodology for calculating the quantum of Service Credits, taken 

together, are fair and reasonable in that they adequately incentivise Eircom 

to deliver an efficient level of service quality; 

 allow Access Seekers to recoup at a minimum the direct costs and any other 

loss of value that the Access Seekers incur as a result of the circumstances 

that had triggered the payment of the Service Credits; and 

 ensure that application of Service Credits, where they occur, shall be applied 

automatically and in a timely and efficient manner. 

9.182 A number of the above SLA related conditions are currently imposed upon Eircom 

through its existing regulatory obligations707. However, there are a number of 

additional obligations which ComReg considers are justified and proportionate as 

they primarily require Eircom to improve the planning and timing of the availability 

of SLAs. These proposed obligations should:  

                                            
 
 
707 2008 Decision, Appendix A: Decision Instrument Section 7.3. 
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 encourage Eircom to achieve acceptable levels of service performance in the 

provision of services to Access Seekers and to ensure that a level playing 

field is created in terms of the access provided by Eircom to Access Seekers 

and that which Eircom supplies to itself; 

 ensure that Eircom engages in genuine bona-fide negotiations with Access 

Seekers when seeking to agree fit-for-purpose and appropriate SLAs; 

 provide certainty regarding the timeliness of the engagement by Eircom with 

Access Seekers during SLA discussions and the conclusion of negotiations;  

 provide assurances to Access Seekers surrounding the levels of service to be 

provided by Eircom so that they are, in turn, able to offer consequential 

service assurances to their own downstream customers and prospective 

customers; 

 ensure that Eircom is adequately incentivised to achieve the committed 

service levels set out in its SLAs by ensuring that any Service Credits to be 

paid by Eircom to Access Seekers are fair and reasonable; 

 establish committed service levels against which the standards of 

performance achieved by Eircom can be readily measured and compared; 

 hold Eircom accountable for its committed service levels by establishing a 

mechanism for Access Seekers to receive Service Credits where committed 

service levels are not achieved by Eircom; and 

 Ensure that Eircom does not seek to fetter Access Seekers’ ability to 

effectively access MI WHQA inputs in the provision of downstream services 

in markets where Eircom is or may also be competing. 

Requirement regarding Timeliness of Product Development 

9.183 Pursuant to Regulation 12(3) of the Access Regulations, ComReg proposes to 

impose an obligation on Eircom to develop new MI WHQA products, services and 

facilities or make changes to existing MI WHQA products, services and facilities in 

a timely manner. 
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9.184 A properly functioning product development process708 is particularly important for 

ensuring the development of effective competition in downstream markets and to 

allow Access Seekers to plan for and provide innovative services to downstream 

customers, including End Users. Uncertainty with regard to the content and timing 

of product updates creates uncertainty in the market and can potentially lead to 

increased costs across the industry and to concerns regarding the availability of 

information to Eircom’s downstream arm in advance of competing retail operators. 

9.185 ComReg is aware that there can be difficulties with respect to agreeing product 

specifications in a timely manner. While it is important to have a clear product 

specification, undue delays in this regard can serve only to prolong the time taken 

to complete a product development. ComReg has concerns regarding undue 

delays being experienced by Access Seekers at this point in the product 

development process, in relation to product development in other markets709.   

9.186 ComReg’s preliminary view is that it is important that Access Seekers have 

adequate input into the prioritisation of product developments (including relative to 

those product developments which appear to be related to and which emanate from 

Eircom’s downstream arm) and have clarity with respect to the criteria used by 

Eircom for such prioritisation.  

9.187 ComReg is of the preliminary view that Eircom’s governance of Access, Non-

Discrimination and Transparency must be comprehensively applied to both 

proactive support for the development of product specifications and subsequent 

prioritisation of product developments.  

9.188 ComReg has formed the preliminary view that due to concerns regarding the 

development of wholesale regulated access products (‘RAP(s)’) generally710, and 

the importance of ensuring an effective product development process in the Zone 

B MI WHQA Market that specific obligations relating to the timeliness of product 

development should be imposed on Eircom in the MI WHQA Market.  

                                            
 
 
708 The Eircom Regulated Access Product (‘RAP’) Product Development Process is a series of steps 
undertaken by Eircom to bring a product idea from concept through to launch. 

709 Operational Assessment of eir’s Regulatory Governance Model, Cartesian, July 2017, ComReg 
Document No.17/64(b) (‘Cartesian Report’). 

710 Cartesian Report. 
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9.189 ComReg notes that Eircom has a single product development process which is 

used in the development of all RAPs, across all regulated Markets.  ComReg 

considers that there is the potential for issues to arise in the Zone B MI WHQA 

Market relating to the timeliness of product development. ComReg therefore 

proposes that obligations are imposed upon Eircom with respect to product 

development timelines. Such obligations are needed to ensure that access is 

provided in a fair, reasonable and timely manner and to ensure efficient and timely 

product development and the accuracy and availability of information to Access 

Seekers with respect to the progress of all product developments711. 

9.190 Transparency and certainty with respect to product developments and process 

changes should enable Access Seekers to more effectively plan for such changes 

and, where necessary, to implement consequential changes to their own systems 

and processes. 

9.191 ComReg notes that the Eircom product development process is complex, needs to 

accommodate a number of competing priorities and relies on finite resources. As 

would be expected of a process of such complexity, the Eircom RAP Product 

Development Process uses a structured approach which contains a number of key 

decision gates and development stages. 

9.192 As such, the structure of the process already lends itself to providing greater clarity 

to Access Seekers with respect to the product development process and the 

progress of developments through the process. 

9.193 A request for access is considered to be any written request received from an 

Access Seeker, or indeed from Eircom’s downstream arm, for a new access 

product or for a change to an existing access product. A product, in this instance, 

is taken to mean any regulated wholesale access product, service or facility or 

associated processes.  

9.194 There are many sources for such access requests. They can currently emerge as 

a Statement of Requirements (‘SOR’) which can be submitted either through 

industry forums or directly to Eircom by one or more Access Seekers. 

                                            
 
 
711 Additionally Access Seekers will have the ability to monitor these obligations through transparency 
obligations set out in paragraphs 9.284 to 9.297 below. 
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9.195 Access requests can also emanate owing to a requirement to change an Eircom 

downstream product which, as a consequence, requires a modification to an 

upstream MI WHQA product. In other cases an Access request may be as a result 

of operational or network related issues which can be remedied through product 

development. 

9.196 Eircom may also need to change existing process or product features for wholesale 

products or develop new processes or products in order to ensure compliance with 

its obligations or indeed arising from the evolution of products and services. 

9.197 Having regard to the above, pursuant to Regulation 12 of the Access Regulations, 

ComReg is proposing to impose the following obligations712 on Eircom713.  

9.198 Following a request from an Access Seeker(s) (including Eircom itself714) for a new 

product, service or facility or a non-pricing amendment to an existing product, 

service or facility, Eircom shall, meet the following timelines, taking due account of 

its other obligations including its non-discrimination obligations: 

 within three (3) working days of receipt of request, confirm in writing that the 

request has been received;  

 within fifteen (15) working days of receipt of request, confirm to the Access 

Seeker whether or not the request is for a new or amended product, service 

or facility and whether or not the request falls within the scope of Eircom’s 

obligations715. Where an Access request is refused (or refused in part) then 

Eircom shall comply with its other proposed obligations, including those 

relating to requirements to negotiate in good faith (and provide the objective 

reasons for any refusal or partial grant of an access request).  

                                            
 
 
712 It should be noted that the obligations proposed relate only to the non-pricing aspects of the product, 
service or facility requested.  

713 Additionally Access Seekers will have the ability to monitor these obligations through transparency 
obligations set out in paragraphs 9.284 to 9.297 below. 

714 References to a request from an Access Seeker also includes a request from Eircom. 

715 Eircom is also required to comply with its obligations regarding the refusal or partial meeting of an access 
request and the associated requirement to provide the reasons for such.  
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 within thirty (30) working days of receipt of request, confirm whether the 

requesting Access Seeker has provided it with sufficient information to 

process the request (unless otherwise agreed between Eircom and the 

Access Seeker), including the Access Seekers’ view on the priority of the 

request relative to other requests pertaining to the Zone B MI WHQA Market 

that have already been submitted by that Access Seeker. During the thirty 

(30) day period Eircom may seek any clarifications that it may reasonably 

require from the Access Seeker regarding the request. Eircom or the Access 

Seeker may, for any particular request, seek agreement from ComReg that 

the thirty (30) working day period may be extended; and   

 within eighty five (85) working days, unless otherwise agreed with ComReg, 

confirm in writing to the Access Seeker whether it agrees to provide the 

requested new or amended product, service or facility. Where the request is 

refused (or refused in part), Eircom shall comply with its obligations to give 

written reasons for its decision at the time of refusal716. In the case of any 

divergence in Eircom’s product proposal compared to what was originally 

requested, the relevant details such as each of the objective reasons for any 

such divergence shall be documented and provided by Eircom to Access 

Seekers within 85 working days in a fair and reasonable manner. Should 

further analysis, by Eircom, during the RAP Product Development Process 

give rise to new issues or concerns which bring into question the 

reasonableness of the Access request, then Eircom should fully explain (i.e. 

objectively justify) to Access Seekers why a particular development, which it 

previously considered was reasonable and that it had previously agreed to 

develop, requires amendment or cannot progress to completion.   

                                            
 
 
716 Eircom is also required to comply with its obligations regarding the refusal or partial meeting of an access 
request and the associated requirement to provide the reasons for such.  
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9.199 ComReg notes that the proposed obligations are modelled on the timelines for 

product development as proposed by ComReg in its Consultation on its market 

analysis for the WLA/WCA Markets717, having taken account of Respondents 

views. ComReg notes that Eircom has a single product development process which 

is used in the development of all RAPs, across all regulated Markets. ComReg is, 

therefore, of the view that these proposed product development obligations should 

not create an undue burden on Eircom, but should serve to reinforce the practical 

application and operation of access obligations.  

9.200 MI WHQA services play an important role in facilitating the provision of Information 

and Communications Technology (‘ICT’) services to medium and large sized 

businesses, including multi-national businesses, as well as public sector 

institutions (e.g. hospitals, Government departments, educational facilities). MI 

WHQA services typically support business critical ICT services.  Predictable supply 

and repair of MI WHQA services are key metrics for consumers opting to purchase 

such services.    

9.201 MI WHQA is a wholesale input into the provision of various retail data connectivity 

services for businesses, including for use in the provision of internet access, 

facilitating connectivity between a businesses’ site locations for the purpose of 

transferring information and/or communications, and data back-up/remote storage 

solutions such as cloud stage/computing. 

9.202 Given that the provision of MI WHQA products, services and facilities allow Access 

Seekers to offer high value services which are of particular importance to the 

business community, it is ComReg’s view that this obligation is necessary to ensure 

that Access Seekers that Eircom engage fully with Access Seekers and develop 

RAPs that meet Access Seekers requirements, in a timely and effective manner.  

Summary of Preliminary Conclusions on Access Obligations 

9.203 Having regard to the analysis set out in paragraphs above in paragraphs 9.42 to 

9.202 above, ComReg’s preliminary view is that proposed Access obligations are 

proportionate and justified. The proposed specific requirements include: 

 to meet reasonable requests for access to MI WHQA products, services and 

facilities in Zone B; 

                                            
 
 
717 Market Reviews: Wholesale Local Access (WLA) provided at a Fixed Location, Wholesale Central 
Access (WCA) provided at a Fixed Location for Mass Market Products, Consultation and Draft Decision, 
ComReg Document 16/96, November 2016. 
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 to provide access to specific MI WHQA products, amongst others, wholesale 

NGN Ethernet (WSEA, WES, WEIL) and WDM services; 

 to provide access to specific MI WHQA products in order to connect to the 

Zone B MI WHQA Market, amongst others, wholesale NGN Ethernet and 

WDM services; 

 to  provide access to 

(i) Interconnection Services, namely IBH, ISH, CSH, and ENH and WUP 
(discussed in paragraphs 9.67 to 9.74 above);  

(ii) Interconnection Sharing service (discussed in paragraphs 9.75 to 9.80 
above); and 

(iii) Co-location, Co-location  resource sharing, Co-location Rack 
Interconnection and Shared Services within or between Co-location 
Racks (discussed in paragraphs 9.81 to 9.110 above); 

 to negotiate in good faith with Undertakings requesting Access (discussed in 

paragraphs 9.111 to 9.118 above); 

 not to withdraw Access to facilities already granted without the prior approval 

of ComReg (discussed in paragraphs 9.119 to 9.125 above); 

 to grant open access to technical interfaces, protocols or other key 

technologies that are indispensable for the interoperability of products, 

services or facilities (discussed in paragraphs 9.126 to 9.128 above); 

 to provide access to OSS or similar software systems necessary to ensure 

fair competition in the provision of services (discussed in paragraphs 9.129 to 

9.132 above), and  

 to provide access in accordance with a range of conditions governing 

fairness, reasonableness and timeliness (discussed in paragraphs 9.133 to 

9.202 above).  
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Practical application of the Access Remedies in the market 

9.204 In order to assist understanding in the practical application of the proposed Access 

Remedies, ComReg has set out in Appendix 9 an explanation of how these would 

operate in practice in the MI WHQA Market in the context of the proposed trunk-

terminating boundary718 as described in Section 4.5. This is to allow Access 

Seekers fully understand the proposed regulated services that may be available to 

them and for Eircom to understand the proposed remit of its regulatory obligations 

in the Zone B MI WHQA Market and corresponding Interconnection obligations in 

the MI WHQA Market.  

9.5.2 Non-Discrimination Remedies 

Overview 

9.205 The application of an ex ante non-discrimination remedies seeks to prevent a 

dominant, vertically-integrated Undertaking from engaging in discriminatory (price 

or non-price) behaviour that could hinder the development of sustainable and 

effective competition in wholesale and retail markets. 

9.206 In Section 8 ComReg identified that, absent regulation, Eircom has the ability and 

incentive to engage in behaviours that could adversely impact upon downstream 

competition and consumers in the Zone B MI WHQA Market. For example, Eircom 

could offer Zone B MI WHQA market products, services and facilities at 

discriminatory prices, terms and conditions, and service/repair quality to different 

Access Seekers or between Access Seekers and its own downstream arm.  

9.207 As noted in the Access Directive719, the principle of non-discrimination is designed 

to ensure that Undertakings with market power do not distort competition, in 

particular, where they are vertically integrated Undertakings that supply services to 

Undertakings with whom they compete on downstream markets.  

9.208 Regulation 10 of the Access Regulations provides that ComReg can impose non-

discrimination remedies in relation to access or interconnection on an Undertaking 

designated with SMP, in particular to ensure it behaves in such a way that it: 

                                            
 
 
718 The demarcation of the competitive trunk market has been described as LL traffic transported between 
107 of Eircom’s 192 NGN WEIL compatible Aggregation Nodes. These are referred to as “Trunk Nodes” 
here. The remaining 85 Nodes are referred to as “Non-Trunk Nodes”. 

719 Recital 17 of the Access Directive. 
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 applies equivalent conditions in equivalent circumstances to other 

Undertakings providing equivalent services; and 

 provides services and information to others under the same conditions and of 

the same quality as it provides for its own services or those of its subsidiaries 

or partners. 

9.209 In this respect, non-discrimination obligations can be standalone, but can also 

support other obligations such as those relating to access, transparency and price 

control. 

9.210 An overview of existing non-discrimination obligations is set out in paragraph 9.17 

above.  

Proposed Non-Discrimination Remedies 

9.211 Pursuant to Regulation 10 of the Access Regulations, ComReg is proposing to 

continue to impose general non-discrimination obligations on Eircom in order to 

address identified competition problems that could arise in the Zone B MI WHQA 

Market. 

General non-discrimination remedies 

9.212 ComReg is proposing to require that Eircom: 

 applies equivalent conditions in equivalent circumstances to other 

Undertakings requesting, or being provided with Access (including Access to 

MI WHQA products, services and facilities in Zone B) or requesting or being 

provided with information in relation to such Access; and 

 provides access (including access to MI WHQA products, services and 

facilities in Zone B) and information to all other Undertakings under the same 

conditions and of the same quality as Eircom provides to itself or to its 

subsidiaries, affiliates or partners. 

9.213 For the avoidance of doubt, it is ComReg’s further preliminary view that the non-

discrimination obligations above should apply irrespective of whether or not a 

specific request for services or information has been made by an Undertaking to 

Eircom. For example, if information or a service is provided by Eircom following a 

request from one Undertaking, Eircom is obliged to offer this to other Undertakings, 

notwithstanding that such other Undertakings have not made a request for it (or 

known to make a request for it). This is to ensure fair treatment of all Undertakings. 
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9.214 These obligations are intended to ensure that Eircom does not favour its 

downstream arm, or unduly favour any particular Access Seeker in the provision of 

MI WHQA products, services and facilities in Zone B such that it might otherwise 

restrict or distort competition in this market or any downstream or adjacent market, 

ultimately impacting on the development of sustainable retail competition. 

Specification of the non-discrimination standards with respect to the 
provision of Zone B MI WHQA market 

9.215 Pursuant to Regulation 10 of the Access Regulations, ComReg also proposes that 

the non-discrimination obligations should be applied on, at least, an Equivalence 

of Outputs (‘EoO’)720 standards basis. When Eircom provides Access Seekers with 

access to MI WHQA products, services and facilities in Zone B, including access 

to information, Eircom would be required to do so in a manner which achieves the 

same standards in terms of functionality, price, terms and conditions, service and 

quality levels as Eircom provides to itself, albeit potentially using different systems 

and processes. 

9.216 ComReg considers that this EoO standard is appropriate in the context of MI 

WHQA products, services and facilities in Zone B, particularly given that the 

existing provision of MI WHQA products, services and facilities in Zone B is largely 

over a legacy network and legacy systems. ComReg considers that adopting an 

Equivalence of Inputs (‘EoI’)721 standard would not be proportionate at this time. In 

particular, the OSS and wholesale interfaces that are in place and used for the 

provision of Eircom’s suite of existing legacy MI WHQA products, services and 

facilities in Zone B have already been developed. These OSS and wholesale 

interfaces would likely require substantial investment in order to upgrade or replace 

them to meet an EoI standard. This would not be justifiable or proportionate in the 

circumstances of the Zone B MI WHQA market as it would likely involve costly 

systems re-development, the incremental benefits of which would not likely be 

substantial.  

                                            
 
 
720 Equivalence of Outputs (‘EoO’) essentially refers to provision of products, services, facilities, and 
information by an SMP Undertaking to Access Seekers such that such products, services, facilities, and 
information is provided to Access Seekers in a manner which achieves the same standards in terms of 
functionality, price, terms and conditions, service and quality levels as the SMP Undertaking provides to 
itself, albeit potentially using different systems and processes.   

721 Equivalence of Inputs (‘EoI’) essentially refers to provision of products, services, facilities, and 
information by an SMP Undertaking to Access Seekers such that such products, services, facilities, and 
information is provided to Access Seekers in a manner which achieves the same standards in terms of 
functionality, price, terms and conditions, service and quality levels as the SMP Undertaking provides to 
itself, and using the same systems and processes.  
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9.217 ComReg anticipates, that the EoO standard could be adopted in the Zone B MI 

WHQA market without a significant additional cost burden being placed on Eircom, 

while at the same time addressing potential discriminatory concerns in a 

proportionate manner.  

Transparency Remedies to Support Non-Discrimination 

9.218 As discussed later in paragraphs 9.252 to 9.275, ComReg is proposing to impose 

a requirement on Eircom to publish a specific set of KPIs relevant to the Zone B MI 

WHQA Market (versus a specific set of KPIs relevant to Zone A MI WHQA and 

retail HQA Market) on its public website (instead of the existing overall MI WHQA 

Market KPIs) in accordance with the existing requirements as set out in the 2011 

KPI Decision remedies. KPIs can support the monitoring of non-discrimination 

obligations and, in so doing, provide assurances to Access Seekers regarding the 

levels of service provided by Eircom to its downstream arm relative to that provided 

to Access Seekers. It also facilitates ComReg in fulfilling its role in monitoring the 

markets. 

9.219 ComReg is proposing to modify the transparency requirement taking into account 

the current dynamics in the Zone B MI WHQA market. This modification is 

discussed in paragraphs 9.252 to 9.275. 

Summary of Preliminary Conclusions on Non-Discrimination 
Obligations 

9.220 Having regard to the analysis set out above in paragraphs 9.205 to 9.219, 

ComReg’s preliminary view is that proposed non-discrimination obligations are 

proportionate and justified. 

9.221 ComReg’s preliminary view is that there is a need to continue the imposition of non-

discrimination obligations on Eircom for the supply of MI WHQA products, services 

and facilities in Zone B, in particular Eircom is to be required to: 

 apply equivalent conditions in equivalent circumstances to other Undertakings 

requesting, or being provided with Access (including Access to MI WHQA 

products, services and facilities in Zone B) or requesting or being provided 

with information in relation to such Access; and 

 provide access (including access to MI WHQA products, services and 

facilities in Zone B) and information to all other Undertakings under the same 

conditions and of the same quality as Eircom provides to itself or to its 

subsidiaries, affiliates or partners. 



 

Page | 346  

 

9.222 ComReg also proposes that the non-discrimination obligations above should be 

applied on, at least, an EoO standards basis. 

9.5.3 Transparency Remedies 

Overview 

9.223 Regulation 9 of the Access Regulations provides that ComReg may, inter alia, 

specify obligations to ensure transparency in relation to access or interconnection 

requiring an SMP Undertaking to make public specified information such as 

accounting information, technical specifications, network characteristics, prices, 

and terms and conditions for supply and use, including any conditions limiting 

access to or use of services and applications where such conditions are permitted 

by law. 

9.224 Transparency obligations can be standalone, but can also support other obligations 

being imposed and usually relate to requirements to make specified information 

publicly available. 

9.225 An overview of existing transparency obligations is set out in paragraph 9.18 to 

9.20 above.  

Proposed Transparency Remedies 

9.226 Pursuant to Regulation 9 of the Access Regulations, in Section 8 ComReg 

identified that Eircom has the ability and incentive to engage in a range of 

exploitative and exclusionary behaviours which can impact adversely on 

competition and consumers.  

9.227 A transparency obligation is considered necessary in order to monitor and ensure 

the effectiveness of any access, non-discrimination, (and other obligations such as 

price control) as it allows ComReg to monitor the compliance of an SMP 

Undertaking’s pricing and other behaviour (such as with respect to terms and 

conditions of use, quality or technical parameters) with non-discrimination and 

access obligations, and to address potential competition problems relating to price 

or quality discrimination. 
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9.228 Apart from the above, as noted in the Access Directive722, transparency of terms 

and conditions for access and interconnection, including prices, also serve to 

speed-up negotiations between Undertakings, avoid disputes and give confidence 

to market players that a service is not being provided on discriminatory terms. 

Openness and transparency of technical interfaces can also be particularly 

important in ensuring interoperability. Transparency on prices (and changes to 

them) is also likely to provide the necessary clarity to Access Seekers in order that 

they can consider impacts on the structure or level of retail prices. Transparency 

also provides the means for Eircom to demonstrate that access to MI WHQA 

products, services and facilities in Zone B is being provided in a non-discriminatory 

manner. 

9.229 ComReg therefore considers that Eircom should be required to comply with a range 

of transparency obligations in order to minimise information asymmetries and 

facilitate effective access to MI WHQA products, services and facilities in Zone B 

and to ultimately promote effective competition in downstream and related markets.  

9.230 ComReg also proposes that Eircom should be required, as specified by ComReg 

in writing from time to time, to make public on its publicly available wholesale 

website, information that may be reasonably requested by ComReg that is relevant 

to the provision of MI WHQA products, services and facilities in Zone B such as 

accounting information, technical specifications, network characteristics, terms and 

conditions for supply and use, and prices. This allows ComReg to proactively 

intervene in specific cases where it considers that transparency is lacking regarding 

the provision of information in relation to MI WHQA products, services and facilities 

in Zone B notwithstanding the standard transparency measures proposed above 

being in place.  

9.231 Additionally, at a specific level, ComReg proposes that Eircom should be required 

to: 

 publish a Leased Line Reference offer (‘LLRO’) including a price list which 

should contain a minimum specified set of details, including prices; these 

prices should be sufficiently unbundled so that Access Seekers are not 

required to pay for services that are not requested; and be subject to a 

transparent change management process, including advance public 

notification of proposed changes to products and prices; 

                                            
 
 
722 Recital 16 of the Access Directive. 



 

Page | 348  

 

 provide, in accordance with specified timeframes, advance notification to 

Access Seekers and to ComReg of proposed changes to the LLRO and to  

prices; 

 to publish on its publicly available website KPIs, and SLAs relating to MI 

WHQA products, services and facilities in Zone B; and 

 meet requirements concerning access to confidential and/or commercial 

information. 

9.232 These obligations largely mirror those imposed under the 2008 Decision, the 2011 

KPI Decision, 2011 Access and Transparency Decision and subsequent decisions. 

9.233 ComReg also notes that, pursuant to regulation 9(3) of the Access Regulations, it 

can issue directions requiring Eircom to make changes to the LLRO to give effect 

to obligations imposed by ComReg, and to publish the LLRO with such changes. 

Eircom must comply with any such directions made by ComReg. 

9.234 ComReg is also proposing to impose additional transparency obligations on Eircom 

concerning product development, as well as enhancing existing requirements 

concerning the provision of network roll-out information. 

9.235 These and other proposed remedies are discussed in more detail below. 

Transparency requirements concerning LLRO and Price Changes 

9.236 ComReg proposes that Eircom should make publicly available and keep updated 

on its website, an LLRO, which should contain a specified minimum list of items. 

The key purpose of the LLRO is to provide current or potential Access Seekers 

with all relevant information about the MI WHQA products, services and facilities 

that are or are intended to be provided by Eircom.  

9.237 More specifically, ComReg considers that the LLRO should include at least the 

following items: 

 A description of the offer of contract for access broken down into components 

according to market needs; 

 A description of any associated contractual or other terms and conditions for 

supply of access  and use, including prices, (the latter being a ‘Network Price 

List’); 

 A description of the technical specifications and network characteristics of the 

access being offered; and 
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 The terms, conditions, service level agreements, guarantees and other 

product related assurances associated for MI WHQA products, services and 

facilities.  

9.238 Overall, the proposed obligations are largely consistent with existing obligations 

which ComReg considers are not unduly burdensome and are required for the 

efficient and effective operation of the market. 

9.239 In order to address the concerns discussed above, ComReg considers it important 

that both it and Access Seekers have visibility over the non-pricing and pricing 

terms and conditions associated with Eircom’s MI WHQA products, services and 

facilities, thereby supporting the effective monitoring and enforcement of Eircom’s 

access, non-discrimination, pricing and other obligations and enabling Access 

Seekers to make purchasing decisions in a timely manner.  

9.240 Apart from the above, ComReg also considers that the LLRO and Network Price 

List should be sufficiently unbundled so as to ensure that Access Seekers are not 

required to pay for products, services or facilities which are not necessary for the 

Access requested.  

9.241 ComReg considers that the format of the LLRO and the price list should be based 

on the versions that are currently published723 on Eircom’s wholesale website (or 

at the date on which ComReg’s decision concerning its Zone B MI WHQA market 

analysis is published), thereby continuing the current practice. 

Transparency requirements governing LLRO change management 

9.242 ComReg also proposes to impose various transparency requirements governing 

change management of the LLRO and its associated elements/documentation in 

order to enable Access Seekers to have visibility of any changes to be made or 

made to the LLRO over time. This will also support monitoring and enforcement of 

compliance with SMP obligations.  

9.243 In this respect, ComReg proposes that Eircom should: 

                                            
 
 
723 The current version of Eircom’s LLRO at http://www.Eircomwholesale.ie/Reference-Offers/LLRO/ 
(Version L dated 1 July 2015).  

http://www.eircomwholesale.ie/Reference-Offers/RIO/
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 Publish and keep updated on its public website both clean (or unmarked) and 

tracked changed (or marked) versions of its LLRO. The tracked change 

version of the LLRO must also be sufficiently clear to allow Access Seekers 

to clearly identify all actual and proposed amendments to regulated products 

from the preceding version of its LLRO. 

 publish and keep updated on its public website an accompanying LLRO 

change matrix which lists all of the amendments incorporated to regulated 

products or to be incorporated in any amended LLRO (the ‘LLRO Change 

Matrix’). 

 publish and keep updated on its publicly available website both clean 

(unmarked) and tracked changed (marked) versions of the Network Price 

List(s) for MI WHQA products. The tracked change version of the Network 

Price must also be sufficiently clear to allow Access Seekers to clearly identify 

all actual and proposed amendments from the preceding version of its 

Network Price List of regulated products. 

 publish and keep updated on its publicly available website a Network price list 

change matrix, which lists all of the amendments incorporated to regulated 

products or to be incorporated in any amended Network Price List (the ‘Price 

List Change Matrix’). 

9.244 Eircom shall also maintain and keep publicly available historic versions of the 

above documents. 

9.245 Eircom shall, as specified by ComReg in writing from time to time, make publicly 

available on its wholesale website, information such as accounting information, 

technical specifications, network characteristics, terms and conditions for supply 

and use, and prices, in respect of the products, services and facilities referred to in 

Sections 14 and 15 above. 

9.246 For the avoidance of doubt, the obligations set out above apply irrespective of 

whether or not a specific request for products, services, facilities or information has 

been made by an Access Seeker to Eircom. 
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Advance notification timeframes for LLRO and price changes 

9.247 ComReg proposes to impose obligations upon Eircom to provide advance 

notification of proposed amendments or changes to the LLRO and related prices 

according to specified timeframes. This is to provide sufficient notification to Access 

Seekers to allow them to factor in such proposed changes into the commercial 

decision making activities and to make any necessary adjustments or 

developments to billing or other systems, as appropriate. These advance 

notification requirements also provide a transparent and available mechanism 

according to which ComReg can monitor compliance by Eircom with its access, 

non-discrimination, pricing and other obligations proposed in this Consultation. 

9.248 ComReg proposes that Eircom should be subject to the following obligations with 

respect to changes to the LLRO and the Network Price List: 

 Eircom shall (unless otherwise agreed by ComReg) publish, on its publically 

available website - at least three months in advance - any proposed changes 

to the LLRO and any proposed changes to Wholesale prices and the 

application of such prices for the purposes of notifying all interested parties of 

such changes. 

 Eircom shall notify ComReg at least five working days in advance of any such 

publication taking place. This period of five working days may be varied from 

time to time with the agreement of ComReg.  

9.249 The above transparency requirements require Eircom to notify ComReg in the 

event of text changes to the LLRO or changes to prices. However, it should be 

noted that this notification does not include an approvals process. For the 

avoidance of doubt, in relation to existing contracts, text changes proposed by 

Eircom, arising from the text change process as detailed above, apply to Eircom’s 

obligations only and are not automatically incorporated into existing contracts, as 

changes to Access Seeker contractual obligations. Eircom may negotiate with 

Access Seekers regarding any such changes. 

Transparency requirements on wholesale billing 

9.250 ComReg proposes to require Eircom to provide transparency in its billing charges 

for MI WHQA products, services and facilities to its wholesale customers, and to 

ensure that its wholesale invoices for such are sufficiently disaggregated, detailed 

and clearly presented so that an Access Seeker can reconcile the invoice to 

Eircom’s LLRO and Network Price Lists. 
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9.251 This should ensure that Access Seekers have the clear ability to monitor the 

wholesale charges being levied on them and facilitate an auditable means of 

detecting any billing anomalies and/or non-compliance with regulatory obligations. 

Eircom should therefore, continue in its LLRO, the requirement to invoice Access 

Seekers on a monthly basis, one month in advance of provision of the service with 

the credit terms remaining at 30 calendar days. 

Transparency requirements regarding KPIs and SLAs 

9.252 In the context of non-discrimination remedies discussed in paragraphs 9.218 and 

9.219 above, KPIs can support the monitoring of non-discrimination obligations 

and, in so doing, provide assurances to Access Seekers regarding the levels of 

service provided by Eircom to its downstream arm relative to that provided to 

Access Seekers. 

9.253 ComReg also considers that published SLAs are an important aspect of MI WHQA 

Products as SLAs provide Access Seekers with information regarding the expected 

performance of the product and allows a comparison to be made between actual 

performance and the commitments made by Eircom regarding the performance of 

the product.      

9.254 ComReg is therefore proposing to require Eircom to continue to publish KPIs and 

SLAs. However, ComReg is proposing to amend the current requirement on 

Eircom to publish KPIs on its public website with respect to service assurance for 

MI WHQA products, services and facilities in Zone B in accordance with the existing 

requirements as set out in the 2011 KPI Decision.  

9.255 The requirements regarding KPIs were specified in the 2011 KPI Decision which 

specified a range of Metrics for various categories of LLs against which Eircom 

would report. Given the preliminary findings with respect to SMP in the Zone B MI 

WHQA market, ComReg proposes that Eircom will to publish metrics for Zone B 

MI LLs and the 2011 KPI Decision would be amended accordingly. 

9.256 It is ComReg’s position that if Access Seekers have concerns that Eircom’s self-

supply of wholesale inputs is to a higher standard than the regulated wholesale 

inputs offered to Access Seekers this may potentially undermine competition. The 

proposals in this consultation, therefore, would require Eircom to publish Key 

Performance Indicators (‘KPIs’) in specific regulated markets. The KPIs are 

intended to provide objective measures of the most important aspects of the 

wholesale products and services provided by Eircom. 
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9.257 MI WHQA services play an important role in facilitating the provision of Information 

and Communications technology (‘ICT’) services to medium and large sized 

businesses, including multi-national businesses, as well as public sector 

institutions (e.g. hospitals, Government departments, educational facilities). MI 

WHQA services typically support business critical ICT services.  Predictable supply 

and repair of MI WHQA services are key metrics for consumers opting to purchase 

such services.    

9.258 MI WHQA is a wholesale input into the provision of various retail data connectivity 

services for businesses, including for use in the provision of internet access, 

facilitating connectivity between a businesses’ site locations for the purpose of 

transferring information and/or communications, and data back-up/remote storage 

solutions such as cloud stage/computing. 

9.259 ComReg considers that consumers should be reassured that the quality of 

upstream inputs provided to Access Seekers for the provision of retail (and other) 

services are comparable with upstream inputs used in the provision of Eircom’s 

own services. Therefore, the publication of wholesale performance statistics in 

isolation would not, on its own, demonstrate and make transparent compliance with 

non-discrimination obligations discrimination in a particular market.  

9.260 ComReg therefore proposes that the publication of KPIs, for both wholesale and 

equivalent retail services, is vital in order to facilitate transparency on information 

on the relative quality of wholesale and retail services and, in turn be supportive of 

non-discrimination and access obligations.  

9.261 The obligation to publish KPIs falls within the context of Eircom’s transparency 

obligations in the relevant markets, and this enhanced transparency would be 

intended to demonstrate the degree to which common or equivalent inputs are 

supplied in accordance with Eircom’s obligations of non-discrimination. 

9.262 As an example of the scope and purpose of KPIs, the “Revised 2012 BEREC 

Common Position”724  notes that an  

“NRAs should impose a generic requirement on SMP operators to provide 
Key Performance Indicators (KPIs) as a means to monitor compliance 
with a non-discrimination obligation and ensure that SMP operators fulfil 
their SLAs” 

                                            
 
 
724 Revised BEREC Common Position on best practices in remedies as a consequence of a SMP position 
in the relevant markets for wholesale leased lines, BoR (12) 126, page 12. 
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9.263 KPIs should be published725 so that Access Seekers using MI WQHA products, 

service and facilities can compare the comparative performance of Eircom’s self-

supply to its downstream arm with the wholesale inputs offered and supplied by 

Eircom to them. Access Seekers need to be able to compare the levels of service 

experienced by that Access Seeker relative to the levels of service provided by the 

SMP operator a) to its downstream businesses and b) all Access Seekers. 

9.264 Thus, Access Seekers would have the ability to compare their level of services 

experienced and provide assurances in the supply of Eircom’s wholesale products 

and ultimately their related supply of services to retail end users. . 

9.265 Eircom was designated with SMP in this market in accordance with the 2008 

Decision.  

9.266 At section 8 of the 2008 Decision Eircom already has the obligation of non-

discrimination. In addition, at section 9 Eircom has an obligation of transparency 

imposed on it.  At section 9.9 Eircom are obligated to publish KPIs, subject to 

further consultation. In this Further Consultation ComReg has proposed to impose 

transparency and non-discrimination obligations upon Eircom. 

9.267 ComReg, pursuant to this Further Consultation and in accordance with Regulations 

10, 11 and 17 of the Access Regulations, proposes to further specify requirements 

to be complied with in relation to Eircom’s transparency obligations, to direct Eircom 

to publish the relevant KPIs for the MI WHQA Market. ComReg does not propose 

to set any KPI targets as part of this Further Consultation.  

9.268 ComReg considers that in order to give meaning to the KPIs relating to Eircom’s 

wholesale offerings, and in accordance with Eircom’s obligations of transparency, 

it is essential that Eircom publish its KPIs for the equivalent self-supplied products. 

As such, for the purpose of comparison and in accordance with Regulation 10 of 

the Access Regulations and 18(1)(d) of the Authorisation Regulations and section 

6.1 of the General Authorisation,  ComReg proposes to also publish, pursuant to 

Regulation 17(11) of the Framework Regulations, the KPIs to ensure that the 

information contributes to an open and competitive market.726  

                                            
 
 
725 On a publically available website. 

726 Response to Consultation and Decision on the Introduction of Key Performance Indicators for Regulated 
Markets, Document Number 11/45, Decision D05/11, 29 June 2011, paragraph 5.41, page 60. 
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9.269 ComReg’s preliminary view is that as it is giving consideration in this Further 

Consultation to existing metrics required of Eircom, this proposed obligation is 

proportionate, as ComReg is collating information already provided and seeking 

further information that it considers is required for the purposes of aiding an open 

and competitive market. Therefore, the proposals in this consultation are justified 

and in line with ComReg’s obligations and functions in Sections 10 and 12 of the 

Act. 

9.270 Eircom currently publish its Leased Line (MI WHQA) quarterly KPI report727 with 

the following classification: 

 Table 6: Terminating Segments of Leased Lines (NGN Ethernet Supply) 

KPIs; 

 Table 8: Terminating Segments of Leased Lines (NGN Ethernet Order 

Designation) KPIs; and 

 Table 9: Terminating Segments of Leased Lines (Fault Repair) KPIs [9.1 

Leased Line; 9.2. NGN Ethernet]; 

9.271 ComReg proposes that Eircom now publish its Leased Line (MI WHQA) quarterly 

KPI report with the following classifications: 

 Table 5: Terminating Segments of Leased Lines (MI WHQA Supply) KPIs – 

Zone B MI WHQA Market versus the corresponding set of KPIs relevant to 

Zone A MI WHQA and retail HQA Market; 

 Table 6: Terminating Segments of Leased Lines (MI WHQA Supply) KPIs – 

Zone B MI WHQA Market versus the corresponding set of KPIs relevant to 

Zone A MI WHQA and retail HQA Market; 

 Table 7: Terminating Segments of Leased Lines (Fault Repair) KPIs – MI 

WHQA faults associated with the Zone B MI WHQA Market versus the 

corresponding set of KPIs relevant to Zone A MI WHQA and retail HQA 

Market; 

 Table 8: Terminating Segments of Leased Lines (MI WHQA Interconnection 

Supply) KPIs - 

(i) Zone A MI WHQA Market versus the corresponding set of KPIs relevant 
to Zone A of the retail HQA Market;  and 

                                            
 
 
727 http://www.openeir.ie/kpis/. 
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(ii) Zone B MI WHQA Market versus the corresponding set of KPIs relevant 
to Zone B of the retail LL Market728. 

 Table 9: Terminating Segments of Leased Lines (MI Interconnection WHQA 

Order Designation) KPIs –  

(i) Zone A MI WHQA Market versus the corresponding set of KPIs relevant 
to Zone A of the retail LL Market; and 

(ii) Zone B MI WHQA Market versus the corresponding set of KPIs relevant 
to Zone B of the retail LL Market. 

 Table 10: Terminating Segments of Leased Lines (MI WHQA Interconnection 

Fault Repair) KPIs – 

(i) Zone A MI WHQA Market versus the corresponding set of KPIs relevant 
to Zone A of the retail LL Market; and 

(ii) Zone B MI WHQA Market versus the corresponding set of KPIs relevant 
to Zone B of the retail LL Market. 

9.272 Pursuant to Regulation 9(3) of the Access Regulations, ComReg also notes that it 

may issue directions requiring Eircom to make changes or amendments to its 

SLAs, the LLRO (and its associated documents), LLRO Price List, LLRO Change 

Matrix or LLRO Price List Change Matrix to give effect to obligations imposed by 

this Decision Instrument and to publish such documents with such changes. In 

accordance with Regulation 18 of the Access Regulations, ComReg may also issue 

directions to Eircom from time to time requiring it to publish information, such as 

accounting information, technical specifications, network characteristics, terms and 

conditions for supply and use and prices. 

9.273 Eircom is also to be required to publish KPIs on its publicly available wholesale 

website. The specification of the content of the KPIs shall be in accordance with 

the obligations set out in the 2011 KPI Decision (as may be amended from time to 

time).  Pursuant to Regulations 8, 9 and 18 of the Access Regulations, the sections 

of Annex 4 of the Decision Instrument contained in the 2011 KPI Decision titled 

“Metrics associated with Supply of Services”, “Metrics associated with Designation 

of Service Orders” and “Metrics associated with Repair of Services” are to be 

withdrawn and replaced as outlined in section 17.12 of the Decision Instrument in 

Appendix: 4 of this Further Consultation. 

                                            
 
 
728 A MI LL for retail customers is classified as both Access and Interconnection. 
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9.274 Pursuant to Regulations 8, 9 and 18 of the Access Regulations, Tables 5, 6, 7, 8 

and 9 of Appendix 2 of the Decision Instrument contained in the 2011 KOPI 

Decision will also be withdrawn and replaced with tables 5, 6, 7, 8, 9 and 10 as 

outlined in section 17.13 of the Decision Instrument in Appendix: 4 of this Further 

Consultation. 

9.275 Eircom shall also make publicly available on its wholesale website all SLAs (and 

any updates thereto) relating to the provision of the products, services and facilities 

that are to be provided in accordance with Sections 14 and 15 of this Decision 

Instrument. 

9.276 As noted above in the context of Access obligations729, given the amended 

requirement to include committed service levels within SLAs, ComReg has 

proposed to remove the requirement to concerning Performance Metrics. Eircom 

is to be required, on a quarterly basis730, to publish on its publicly available 

wholesale website, a report that evidences actual performance achieved in respect 

of all Undertakings on an aggregate basis in comparison to the committed service 

levels contained in the relevant SLA for MI WHQA products, services and facilities. 

Eircom is also to be required to include in the report the methodology and a 

description of the source data used to determine the actual performance achieved. 

The report is also to describe how the source data was processed by Eircom and 

include worked examples as to how the processed source data relates to the actual 

performance achieved. 

9.277 Committed service levels form a key part of the SLAs offered by Eircom as they set 

out the target performance levels that Eircom commits to achieve across a range 

of process points for the products in question. ComReg has therefore proposed 

above that a specific transparency obligation should be applied to the publication 

of Eircom’s performance with respect to the committed service levels set out in its 

SLAs.  This will provide an Access Seeker with sufficient information to allow it to 

compare the level of service they are receiving from Eircom, with respect to the 

committed service levels in the relevant SLAs, in comparison to the aggregate 

performance experienced across the industry.  

9.278 The justification for such requirements is that it is considered by ComReg to be an 

effective way of providing transparency regarding the service levels provided by 

Eircom, having regard to its access, non-discrimination and other obligations.  

                                            
 
 
729 See Section 9.5.1above. 

730 Showing the monthly performance for the previous three months, 
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9.279 Where Eircom considers certain aspects of information to be provided under the 

obligations set out in this Section 17 to be of a confidential and/or commercially 

sensitive nature, Eircom shall, without delay, provide ComReg with complete 

details of such information along with objective reasons justifying why it considers 

that information is confidential and/or commercially sensitive. ComReg will 

consider the information in accordance with ComReg Document No. 05/24. If 

ComReg considers that the information is not confidential and/or commercially 

sensitive, it shall be published by Eircom in accordance with its obligations under 

this Section. 

9.280 This KPI remedy is justified as it provides confidence to Access Seekers that 

Eircom’s performance in the supply of MI WHQA products, services and facilities 

in Zone B will be measured against relevant performance indicators in a 

transparent way and therefore supports the non-discrimination and access 

obligations. 

Transparency requirement to facilitate the legitimate sharing of confidential 
and/or commercial information through a non-disclosure agreement  

9.281 ComReg also considers that Eircom, as the proposed SMP operator in the Zone B 

MI WHQA Market should be required to provide information regarding technical 

developments, network rollout and wholesale services, insofar as it affects the 

provision of MI WHQA products, services and facilities in Zone B (subject to the 

proposed obligations set out in this Consultation) and to do so with sufficient 

visibility to ensure that Access Seekers are in a position to prepare business or 

operational plans.  

9.282 In this respect, ComReg would note that in some cases circumstances may arise 

where Eircom considers that certain information to be provided by it pursuant to its 

non-discrimination obligations is of a confidential and/or commercially sensitive 

nature. To cater for such circumstances, ComReg proposes to require Eircom to 

meet the following requirements, which largely mirror those which have been 

recently imposed in other markets within which Eircom has SMP.  
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 Eircom shall, without delay, provide ComReg with complete details of such 

information along with objective reasons justifying why it considers it is 

confidential and/or commercially sensitive. ComReg will consider the 

information in accordance with its Confidentiality Guidelines731 as relevant or 

otherwise. If ComReg considers that the information is not confidential and/or 

commercially sensitive, it shall be published by Eircom in accordance with its 

obligations proposed in this paragraph (including the subsections).  

 If ComReg concludes that the information in (a) above is confidential and/or 

commercially sensitive, Eircom shall publish general details which of itself is 

not considered confidential as to the nature of such information and shall 

make it available to an Access Seeker that has signed a Non-Disclosure 

Agreement (‘NDA’) the terms and conditions of which shall be fair, reasonable 

and non-discriminatory. The NDA shall also be published on Eircom’s publicly 

available website. Any confidential and/or commercially sensitive information 

shall not be made available by Eircom to its downstream operations until such 

time as it is made available to an Access Seeker, or as otherwise agreed with 

ComReg.  

 If and when the commercially sensitive and/or confidential information 

becomes no longer commercial sensitivity and/or confidential, it shall be made 

available by Eircom on its publicly available wholesale website without undue 

delay and without the need for an NDA to be signed.  

9.283 This obligation is considered necessary to ensure that Eircom cannot circumvent 

compliance with its access, non-discrimination and transparency obligations on the 

grounds that it considers that certain information is commercially sensitive and/or 

confidential. 

Proposed Transparency requirement with respect to Product Development 

9.284 Pursuant to Regulation 9 of the Access Regulations ComReg is proposing to oblige 

Eircom to provide additional information to Access Seekers with respect to the 

development of regulated products, services or facilities.  

                                            
 
 
731 See “Guidelines on the treatment of confidential information” ComReg Document 05/24, March 2005. 
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9.285 ComReg is of the view that there are many reasons for and benefits to imposing 

transparency remedies on Access Seekers found to have SMP in particular 

markets. The current suite of transparency obligations provide a reasonable degree 

of visibility to Access Seekers with respect to network characteristics and technical 

standards, interconnect facilities and products, services and facilities.  

9.286 However, Eircom’s wholesale regulated products and services continue to develop 

and evolve, and ComReg considers that transparency in relation to these 

developments is particularly important for the promotion of competition.  

9.287 Currently, Eircom, on its own initiative or on receipt of requests from Access 

Seekers or its downstream arm for a new product or an enhancement to an existing 

product, may undertake product or process development. The content, timing, 

speed and communications regarding such developments is of critical importance 

to Access Seekers.  

9.288 Access Seekers need to be able to clearly understand, in a timely manner, the 

changes or new developments proposed and be able to input into the decisions 

regarding prioritisation of particular developments. Prioritisation of product 

development resources by Eircom is a key concern for Access Seekers, particularly 

in situations where demand for Eircom development resources is greater than that 

which is available. Access Seekers need to be able to input in the decision making 

process with respect to how developments are prioritised by Eircom. 

9.289 Access Seekers should be given an opportunity, at an early stage of a proposed 

development, to provide their views as to the priority of the development. Access 

Seekers must have their priorities fully taken into account by Eircom when 

decisions with respect to product development resourcing are being made. 

9.290 ComReg is also of the view that Eircom should publish the process and criteria 

used by Eircom in deciding on the prioritisation of product developments. 

9.291 Access Seekers also need to be able to plan for the introduction of new products, 

services or facilities and therefore need information, with a reasonable degree of 

certainty, regarding the characteristics, timing and the availability of developed 

products, services or facilities.  

9.292 ComReg has proposed, as described in paragraphs 9.183 to 9.202, timelines which 

Eircom must meet throughout its product development process. In addition, 

ComReg is of the preliminary view that a greater degree of transparency is required 

with respect to the product development process currently followed by Eircom. 
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9.293 ComReg is, therefore, proposing additional transparency obligations which are 

designed, as far as possible, to ensure that Access Seekers: 

 have sufficient knowledge relating to the contents of proposed product 

developments; 

 have the ability to input into the prioritisation of developments and to 

understand the criteria and process used by Eircom for prioritising 

developments; and 

 are made aware of the proposed launch dates of any new products or 

changes to existing products. 

9.294 In accordance with Regulation 9 of the Access Regulations ComReg is proposing 

the following obligations. 

9.295 Eircom shall publish and keep updated, on its publicly available website732, a 

description of its product development process, including a description of all 

process steps and activities, identifying all key milestones and decision points, 

starting from the receipt of a request from an Access Seeker, through to the launch 

of a new or changed wholesale product, service or facility. 

9.296 For each proposed development, Eircom shall, at the earliest possible time but in 

any event not later than fifteen (15) working days after the receipt of an access 

request for the development of a product, service or facility in a regulated market, 

provide and keep updated on its publicly available website a Product Development 

Roadmap733 listing all of the accepted access requests734 with the following details 

for each proposed development: 

 a unique identifier for each access request; 

 a description of each access request including a copy of or links to all 

documents relevant to each request; 

                                            
 
 
732 Appropriately secured such that only Access Seekers that have signed a Reference Offer (‘RO’) can get 
access to this information. 

733 A Product Development Roadmap is a list of all proposed future developments for a particular product 
family.  

734 An accepted access request is a request deemed by Eircom to be related to a product service or facility 
in the WLA market. An Access Request can be made by an Access Seeker or by Eircom. 
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 the milestones and associated target dates to develop and launch each 

proposed product, process or service. Eircom shall inform Access Seekers of 

any changes to such target dates at the earliest point in time after the need 

for such changes are identified by Eircom; 

 a method for tracking the progress of developments against those dates;  

 Eircom must identify the proposed date, and communicate it to Access 

Seekers, by which Access Seekers can notify Eircom of the degree of priority 

to be given to each particular development; 

9.297 In addition, Eircom shall publish the following information (the publication deadlines 

proposed here correspond to those set out in the proposed access obligation on 

product development described in paragraphs 9.183 to 9.202): 

 For each access request received by Eircom and accepted by Eircom as 

being in a regulated market Eircom shall, at the earliest possible time, but not 

later than fifteen (15) working days after the receipt of the access request, 

advise all Access Seekers that the request has been received and provide 

them with information regarding the request;  

 The information provided to Access Seekers should include a unique 

reference number which will allow tracking of the request and all known details 

relevant to the request including but not limited to a copy of the request, where 

a written request has been made, and in all cases a description of the key 

features and functionality requested; 

 Not later than thirty (30) working days, unless otherwise agreed with ComReg, 

after receipt of the access request, Eircom shall agree with the Access Seeker 

an accurate description of the requirement(s) and shall publish a description 

of the requested product or service on its publicly available website;  
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 Within eighty five (85) working days, unless otherwise agreed with ComReg, 

confirm in writing to Access Seekers whether it agrees to provide the 

requested new or amended product, service or facility. Where the request is 

refused, Eircom shall comply with its obligations to give written reasons for its 

decision at the time of refusal. In addition, Eircom shall advise all other Access 

Seekers when the request has been refused and give written reasons for its 

decision to refuse to meet the request, at the time of refusal, to all other 

Access Seekers. If Eircom do not intend to fully meet the requirement(s) (i.e., 

where, for example, Eircom agree to the development but some elements of 

the requirement are not being met) Eircom should make Access Seekers 

aware of this within eighty five (85) working days. The relevant details such 

as the objective reasons for any divergence from the original request shall 

also be documented and provided by Eircom to Access Seekers within eighty 

five (85) working days. Eircom shall in addition within eighty five (85) working 

days, identify the degree of priority relative to all other developments, 

including Access requests and amendments proposed by Eircom, of 

regulated products, services or facilities in the Relevant Market that it 

proposes to assign to each proposed development.  

 In addition, Eircom will for each such development provide Access Seekers 

with all other relevant documentation including but not necessarily limited to 

any revised industry process manual, price lists or technical manuals; 

 At all stages of the wholesale product development process Eircom shall 

make publicly available and keep updated on its website, all relevant 

documentation describing the product or service which will be delivered by 

each development in sufficient detail such that an operator could reasonably 

be aware of the key features and functionality proposed, the proposed 

geographic reach of the product and any relevant limitations of the product. 

 Eircom shall provide and keep updated on its publicly available website a 

Product Development Roadmap listing all of the accepted access requests 

including the priority given by Eircom to the development of each request 

relative to other developments of regulated products, services or facilities 

within the MI WHQA Market. Eircom shall update its Product Development 

Roadmap with the priority given by it to a request within 85 working days of 

receipt of such a request.  

 Eircom shall publish the prioritisation process and the criteria used by it with 

respect to the prioritisation of product developments with respect to each 

other. Eircom shall objectively justify to Access Seekers any reprioritisation of 

a request that may occur from the time of its initial request until its launch. 
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 Eircom shall provide and keep updated on its publicly available website a 

Product Development Roadmap that includes a method for tracking the 

progress of developments against the Milestones and associated target dates 

to develop and launch each proposed product, process or service. 

 Provide any other information as may reasonably be required by ComReg for 

the purposes of ensuring transparency. 

Proposed Transparency requirement with respect to network roll out  

9.298 Pursuant to Regulation 9 of the Access Regulations ComReg is proposing to 

impose an obligation on Eircom requiring it to make public information with respect 

to the planned roll out of MI WHQA networks. 

9.299 Eircom has an existing obligation735 to provide to OAOs with information which is 

required to support existing and future products, services and associated facilities 

in the market in an accurate and timely manner, further to a reasonable request for 

such information from an OAO. For the avoidance of doubt this also applies to new 

products, services or associated facilities in the Market, irrespective of technology. 

9.300 On a monthly basis, Eircom is providing information currently with respect to the 

roll out of MI WHQA NGN Ethernet736. ComReg is of the view that this 

information737 continues to be key to Access Seekers planning, execution and 

timing of access and/or interconnection (products and services). It is ComReg’s 

preliminary view that the availability of such information is important for the 

development of competition as it is a key input into Access Seekers business 

planning. 

9.301 For example, in the context of an Access Seeker planning to offer services in an 

area or areas where the Access Seeker has not previously had a presence, then 

consideration of Access and Interconnection is a key element in the planning 

process. Therefore, it is ComReg’s preliminary view that in order to ensure 

competition, information with respect to MI WHQA to a sufficient degree of 

granularity that allows Access Seekers to plan to offer new services needs to be 

made available to Access Seekers in a timely, efficient, transparent and non-

discriminatory manner.  

                                            
 
 
735 2008 Decision, Appendix A: Decision Instrument Section 8.3. 

736 WEIL-WSEA_NGN_Node_Rollout_plan_V10.6_Final for Jan-18.xls, Version 10.6, 8 January 2018. 

737 Information with sufficient detail as contained in Open eir January 2018 NGN Ethernet rollout plan: WEIL-
WSEA_NGN_Node_Rollout_plan_V10.6_Final for Jan-18.xls, Version 10.6, 8 January 2018. 
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9.302 ComReg is of the view that information regarding the rollout of WDM services is 

equally as important to Access Seekers as this information is similarly key to the 

planning, execution and timing of access and/or interconnection and to business 

planning. 

9.303 ComReg’s preliminary position is that Eircom shall, in particular, make this 

information available on its publically available wholesale website738.  In summary, 

Eircom shall 

 (unless otherwise agreed by ComReg) publish, on its publically available 

website - at least three months in advance - any proposed changes to the MI 

WHQA739 rollout plan; 

 publish on its publically available wholesale website, the MI WHQA rollout 

plan within the first ten (10) calendar days of each month; and  

 publish the MI WHQA rollout plan with sufficient detail740 to allow Access 

Seekers to determine 

(i) Active MI WHQA nodes; 

(ii) The services offered at each MI WHQA node; 

(iii) Planned MI WHQA nodes (including forecast dates); 

(iv) The services to be offered at each planned MI WHQA node. 

9.304 The proposed remedy is considered reasonable and proportionate given that 

Eircom is already providing information currently with respect to the roll out of MI 

WHQA NGN Ethernet. Therefore, providing the additional information on Eircom’s 

MI WHQA WDM rollout plans to Access Seekers does not create an unreasonable 

burden on Eircom, having regard to its objectives. 

Summary of Preliminary Conclusions on Transparency 
Obligations 

9.305 Having regard to the analysis set out in paragraphs 9.223 to 9.283 above, 

ComReg’s preliminary view is that proposed transparency obligations are 

proportionate and justified.  

                                            
 
 
738 Appropriately secured such that only Access Seekers that have signed the LLRO can get access to this 
information. 

739 Including NGN Ethernet and WDM. 

740 Information with sufficient detail as contained in Open eir January 2018 NGN Ethernet rollout plan: 

WEIL-WSEA_NGN_Node_Rollout_plan_V10.6_Final for Jan-18.xls, Version 10.6, 8 January 2018. 
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9.306 ComReg’s preliminary view is to continue the imposition of a Transparency 

obligation on Eircom in the Zone B MI WHQA Market by introducing an: 

 Obligation to publish and maintain a LLRO; 

 Obligation to publish and maintain a Network Price list for the products in 

scope; 

 Obligation to publish changes to the LLRO and wholesale prices, in advance 

of their coming into effect, and to notify ComReg in advance of publication; 

 Obligation to publish KPIs subjects to the amendments outlined above; 

 Obligation to publish an SLA;  

 Requirements governing sharing of confidential and/or commercial 

information through a non-disclosure agreement;  

 Requirements with respect to transparency of product development; and 

 Requirement with respect to the provision of information concerning network 

roll out plans. 

9.5.4 Price Control Remedies in the Zone B MI WHQA Market 

Overview 

9.307 ComReg’s preliminary view as set out in this Further Consultation, is that a price 

control obligation of cost orientation should apply with respect to terminating 

segment products, services and facilities in the Zone B MI WHQA Market, based 

on the derivation of cost oriented tariffs for MI PPC products. This view is based on 

the fact that the terminating segment product is the principle wholesale input 

required to replicate a MI retail leased line product. The provision of cost orientated 

wholesale inputs to Access Seekers, means that they can emulate a retail offering 

and compete in downstream and in other related markets which rely on such inputs.  
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9.308 In summary, ComReg is of the preliminary view, supported by the rationale laid out 

in the remainder of this section, that the appropriate approach to price control in 

the Zone B MI WHQA Market with respect to MI terminating segments products, 

services and facilities is through the application of cost oriented tariffs for MI 

terminating segments741 and associated WEILs (Wholesale Ethernet 

Interconnection links), detailed earlier in this Section 9 concerning Access 

Obligations. 

9.309 In addition, ComReg proposes that the connection charges for such products be 

cost oriented, based on the likely costs incurred by Eircom, adjusted for 

efficiencies, plus a regulated rate of return (based on the WACC rate). The 

adjustment for efficiencies will ensure that Eircom is unable to recover any 

inefficiently incurred costs. 

9.310 The following paragraphs consider the mechanisms required to establish such a 

price control obligation in the Zone B MI WHQA Market under the following 

headings: 

 Appropriate Form of Price Control (discussed in paragraphs 9.311 to 9.343 

below) 

 Appropriate Costing Methodology (discussed in paragraphs 9.344 to 9.358 

below) 

 Appropriate Cost Standard - Historic Costs or Current Costs (discussed in 

paragraphs 9.361 to 9.370 below) 

 What are the appropriate Cost Models? (discussed in paragraphs 9.371 to (b) 

below) 

 Pricing Approach (discussed in paragraphs 9.386 to 9.387 below) 

 Duration of the price control (discussed in paragraph 9.388 below) 

Appropriate Form of Price Control 

9.311 This section assesses the various potential forms of price controls available and 

whether the current form of price control for PPC products in the Zone B MI WHQA 

Market above remains appropriate over the period of this review. 

                                            
 
 
741 Terminating segments are the infrastructural component used to connect the actual end user or retail 
customer’s location, to the point of interconnection between the incumbent’s network and the point of 
interconnection to the service provider contracted to the retail user. 
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9.312 There are a number of price control options available to ComReg, for the PPC 

products in the Zone B MI WHQA Market. The relevance and appropriateness of 

each are discussed below under the following headings: 

 Option 1: Regulatory Forbearance; 

 Option 2: Benchmarking; 

 Option 3: Retail Minus; 

 Option 4: Margin Squeeze Test; and 

 Option 5: Cost Orientation 

Option 1: Regulatory Forbearance 

9.313 This option would mean that there would be no price control obligations imposed 

on the SMP operator and it would be free to set prices for terminating segment 

products in the Zone B MI WHQA Market, and related services and facilities. In this 

situation, ComReg would have no influence over, for example, the monthly rental 

prices charged for such products.  

9.314 Therefore, ComReg is of the preliminary view that Regulatory Forbearance is not 

an appropriate approach to set prices for terminating segment products in the Zone 

B WHQA Market. 

Option 2: Benchmarking 

9.315 Benchmarking is the process whereby the price of terminating segment products 

in the Zone B MI WHQA Market and related services and facilities would be set by 

reference to the price of a comparable service in other countries. Regulation 13 (3) 

of the Access Regulations states in relation to benchmarking that: 

“The Regulator shall ensure that any cost recovery mechanism or pricing 
methodology that it imposes under this Regulation serves to promote 
efficiency and sustainable competition and maximise consumer benefits. 
In this regard, the Regulator may also take account of prices available in 
comparable competitive markets” 
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9.316 This approach tends to be adopted by NRAs, when there is an absence of sufficient 

data (e.g. on costs, volumes, etc.), to allow the NRA to arrive at a suitably informed 

price. This is however not the case with the costs associated with infrastructure 

elements used with the delivery of terminating segment MI leased line products. 

ComReg, with the assistance of external consultants has already undertaken 

extensive modelling of cost and volume data in relation to access fibre cables used 

in the delivery of such services, but also the use of the next generation Core 

Ethernet network by a range of services including MI leased line products. These 

models are further detailed in paragraphs 9.348 to 9.380 of this document. Such 

cost models are considered by ComReg to be robust and effective BU-LRAIC+ 

cost models which are representative of the appropriate and efficient costs incurred 

by Eircom. 

9.317 Therefore, ComReg is of the preliminary view that benchmarking is not an 

appropriate approach to set prices for terminating segment products in the Zone B 

MI WHQA Market. 

Option 3: Retail Minus 

9.318 In general, a retail minus price control determines the appropriate margin between 

the wholesale charge and the related downstream retail prices by considering what 

proportion of retail and other downstream costs would need to be deducted from 

the retail price in order to be left with the appropriate wholesale price at which 

competitors, reliant on upstream (wholesale) input, can effectively replicate the 

retail offer of the downstream arm of the Service Provider considered to have SMP. 

9.319 A significant advantage of a retail minus price control is that it is comparatively easy 

to implement, as there is no need to develop a detailed cost model of the network 

required to supply the relevant wholesale LL product tariffs. Even setting the retail 

margin with reference to the SMP Undertaking’s retail costs requires significantly 

less cost data than constructing a network cost model.  



 

Page | 370  

 

9.320 However, ComReg has already developed cost models to set cost oriented prices 

for terminating segment products in the collective MI WHQA Markets, which 

consists of the Zone A WHQA Market and Zone B MI WHQA Market. These models 

can be readily revised and updated to reflect changes in costs and volumes since 

the last market review. Indeed the revision to the Copper Access Model (‘Revised 

CAM’) and its assessment of access fibre cable costs, was recently detailed in 

Chapter 5 of ComReg’s 2016 Wholesale Fixed Access Services Pricing 

Decision742, and will assist Eircom in the review of cost orientation for the WSEA 

Physical component of terminating segment MI products in the Zone B MI WHQA 

Market.  

9.321 In addition, the 2012 Pricing Decision detailed the Core Network NGN Cost model 

which determined the cost orientation for the leased line use of the core network. 

Furthermore, the recent review of the ‘NGN Core network cost model’ in the 

context of the recent consultation in ComReg Document 17/26743, relating to 

markets 3a and 3b (the WLA and WCA markets), also provides an updated 

perspective on the costs for the WSEA Logical cost component of PPC MI WHQA 

products.744 As such, both of these models will assist Eircom in the review of cost 

orientation for the WSEA Logical cost component of PPC MI WHQA products.745 

9.322 Moreover, a retail minus pricing policy based on the exclusion of specific retail costs 

from existing retail product prices could potentially give rise to an inflated estimation 

of the costs of wholesale inputs. 

9.323 This issue could also exert an even greater bias in relation to terminating segment 

products which are not customer to customer solutions, but depend on Access 

Seekers leveraging their network investments to replicate a retail offering. 

9.324 Further regulation remedies such as a retail minus price control that previously 

applied to WLLs were removed in the past, and only a margin squeeze applied 

between retail product prices and the costs of wholesale inputs, as outlined in the 

2012 Pricing Decision. The test of sufficient margin did not set an absolute price 

level from which to calculate a simple retail minus wholesale price. 

                                            
 
 
742 See footnote 454. 

743 ComReg consultation and draft Decision 17/26 ‘Pricing of wholesale services in the Wholesale Local 
Access (WLA) market and in the Wholesale Central Access (WCA) markets: Further specification of price 
control obligations in Market 3a (WLA) and Market 3b (WCA)’. 

744 Known as the NGN Core model in ComReg Document 17/26. 

745 See paragraph 9.383 below for more details. 



 

Page | 371  

 

9.325 Based on these considerations, ComReg is of the preliminary view that retail minus 

price controls are not an appropriate approach to set prices for terminating segment 

MI WHQA products or related services and facilities, in the Zone B MI WHQA 

Market. 

Option 4: Margin Squeeze Test 

9.326 A margin squeeze can occur where a vertically integrated Service Provider with 

SMP at the wholesale level sets wholesale prices such that given the prevailing 

retail prices it does not allow retail competition to cover its retail costs (e.g., sales, 

marketing, etc.). This will therefore be likely to foreclose entry to downstream 

markets. 

9.327 Similarly, Eircom could set its downstream retail prices at a level such that a 

Similarly Efficient Operator (‘SEO’) may not recover the downstream retail costs 

that it incurs after acquiring the essential wholesale inputs from the SMP provider’s 

wholesale business arm. This outcome would ultimately prevent the SEO from 

competing effectively in the retail market with the SMP provider. This again could 

foreclose existing competition and prevent potential future entry.  

9.328 In the medium to the long-term this would be to the detriment of competition and 

end-users. 

9.329 A margin squeeze test ascertaining the price of the wholesale input that would allow 

the SEO to compete at the retail level can be set between retail and wholesale 

products and/or between different wholesale products. 

9.330 A retail margin squeeze test compares the retail revenues with the retail and 

wholesale costs to see if the margin is positive or negative. If there is a negative 

margin the wholesale price and/or retail price may have to change.  

9.331 Similarly, a margin squeeze test between retail and wholesale products ensures 

economic replicability at each layer of the value chain; with adequate economic 

space between each layer. A well-constructed margin squeeze test can ensure that 

a, deeply interconnected SP can reap the benefits of its network investments, while 

providing an important competitive constraint on the SMP provider along the value 

chain, in both wholesale and retail markets. 

9.332 A margin squeeze test can be used as a price control obligation to set maximum 

wholesale prices or as a complementary test in conjunction with other regulatory 

tools (e.g., cost orientation). 
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9.333 Currently, a margin squeeze test is applied to set a floor on end-to-end wholesale 

leased line  prices based on the costs of  wholesale terminating segment inputs 

and associated interconnect facilities costs, combined with the costs of an SEO 

with 25% market share (who is recovering costs for the use of its own infrastructural 

networks investments). These inputs are required to emulate an end-to-end, 

customer to customer LL product offering, and the summary wholesale costs faced 

by an SEO SP in providing the end to end WLL (wholesale leased Line) MI product. 

9.334 The effective application of a Margin Squeeze Test is most efficient when its 

operation is based on the delineation of a market where an SP has SMP in a 

national market or where the geographic market boundaries are well defined. In 

relation to the existing Margin Squeeze Test which applies for all retail MI products, 

the advent of the proposed deregulation of the Zone A MI WHQA Market, results 

in a significant share of the MI customer base services now being outside the scope 

of regulation and therefore, Eircom, no longer facing the requirement to meet 

margin squeeze obligations. This is likely to undermine the effectiveness of such a 

test. Currently many retail tenders bid for by Eircom and other SPs will reflect a mix 

of demands for wholesale MI products in both the Zone A MI WHQA Market and 

Zone B MI WHQA Market. As no ex ante obligations will apply to the provision of 

services in the Zone A MI WHQA Market, the absence of margin obligations, will 

permit bidders to significantly alter prices in that market. As a result, within a tender 

bid with a mixed portfolio of wholesale MI products spread across the Zone A MI 

WHQA Market and Zone B MI WHQA Market, it can be possible for a provider to 

bid for the overall tender by meeting the cost orientation of those products provided 

in the Zone B MI WHQA Market, but to compensate by materially discounting the 

tariffs for those products which are in the Zone A MI WHQA Market and no longer 

regulated. As the retail tender is normally submitted with wholesale inputs from 

both markets, the pricing latitude given to a supplier submitting such a tender is 

quite wide. This calls into question the efficacy of retaining a Margin Squeeze Test. 

As such, given that supply and demand for MI WHQA will occur in a mix of two 

geographic markets, ComReg is of the preliminary view that a Margin Squeeze 

Test is not considered appropriate.  

Option 5: Cost Orientation 

9.335 A cost orientation obligation means that the SMP operator has to ensure that its 

wholesale prices recover no more than its actual incurred costs adjusted for 

efficiency plus a reasonable rate of return. 
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9.336 The setting of cost oriented maximum prices for terminating segment MI WHQA LL 

products, services and facilities, including related ancillary services is consistent 

with ComReg’s statutory objectives under Section 12 of the Communications 

Regulation Act, 2002 and Regulation 16 of the Framework Regulations (as 

amended). It is envisaged that this should facilitate greater regulatory certainty and 

avoid the risk of excessive pricing as identified in Section 8 of this Further 

Consultation. 

9.337 As set out in paragraphs  9.320 and 9.321 above, a number of BU-LRAIC+ cost 

models were developed by ComReg with the assistance of its external consultants, 

which are being used to determine the costs and maximum charges relating to 

terminating segments of NGN Ethernet or MI LL products.  

9.338 The primary cost model in use for the determination of WSEA Logical tariffs is the 

Core Network NGN Cost model detailed in the 2012 Pricing Decision. Furthermore, 

in relation to these costs, the NGN Core network cost model detailed in ComReg 

Document 17/26 provides a more recent perspective on the costs incurred by 

WSEA Logical paths required to transition the core network. Thus, this NGN Core 

network cost model which contains up to date costs and volumes associated with 

MI WHQA LL products, services and facilities, provides the means for Eircom to 

determine cost oriented tariffs for Zone B MI WHQA products.  

9.339 Furthermore, as noted above in paragraph 9.321, more recent access fibre cable 

cost modelling results are also available consequent to ComReg’s 2016 Wholesale 

Fixed Access Services Pricing Decision.  

9.340 Additionally, separate BU-LRAIC+ cost models were used to establish cost 

oriented prices for WEILs in the 2012 Pricing Decision and are also available as a 

resource to update costs and associated prices as appropriate.  

9.341 Furthermore, for the ancillary products/services, Eircom is obliged to comply with 

the cost orientation obligation contained in the 2012 Pricing Decision, to ensure 

that the charges are cost oriented and that it only recovers the efficiently incurred 

costs and a regulated rate of return. As such, the pre-existing methodology for 

costing ancillary services can be revised to re-examine any revision of their cost 

oriented tariffs 
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9.342 Hence, ComReg is of the preliminary view that a cost orientation obligation 

(inclusive of the WACC) is justified to set maximum price levels for wholesale 

terminating segments which are MI WHQA LL products in the Zone B MI WHQA 

Market, including services and facilities, and related WEILs. This obligation is 

intended to minimise the risk of excessive pricing and preclude the risk of a 

vertically-integrated operator with SMP in the wholesale market from being able to 

exploit its position, by charging an excessive price for wholesale inputs and so over 

recovering its costs. 

Preliminary Conclusion on form of price control 

9.343 For the reasons set out above, ComReg’s preliminary view is that Eircom should 

be subject to an obligation of Cost Orientation with respect to products, services 

and facilities to be provided pursuant to its obligations in the Zone B MI WHQA 

Market. 

Appropriate Costing Methodology 

Overview  

9.344 After proposing that a Cost Orientation price control obligation is appropriate, the 

next issue to be addressed is to ascertain the correct costing methodology to be 

applied. The costing methodology determines the costs that should be included in 

any cost model and how this is converted into a unit price. 

9.345 When considering the options available to ComReg in determining the most 

appropriate costing methodologies, such as developing cost models to establish 

cost oriented tariffs, there is a need to ensure compliance with the price control 

obligations for products, services and associated facilities in the Zone B MI WHQA 

Market. There is also a need to balance a number of objectives, including the 

promotion of competition; incentivising infrastructure investment; ensuring 

appropriate cost recovery for Eircom; and ensuring the interests of end-users are 

protected. 

9.346 ComReg is of the preliminary view that effective competition in the downstream 

markets that rely on inputs from the Zone B MI WHQA Market, would be best 

served by applying price ceilings on wholesale inputs required to provide retail 

equivalents. In effect, cost orientated tariffs for the wholesale terminating segments 

should be established, and they in turn should be set as maximum wholesale price 

levels. This, in turn, avoids the risk of excessive price levels for such wholesale 

inputs. 
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9.347 In order to protect the interests of end-users, retaining cost orientated tariffs for 

terminating segment MI wholesale inputs in the Zone B MI WHQA Market, creates 

the conditions to facilitate the development of effective downstream competition. 

Other Access Seekers can purchase cost based wholesale inputs to compete in 

downstream retail markets. This, in turn, provides end-users with the opportunity 

to purchase services from a range of SPs with differentiated prices in the retail 

market. 

9.348 In determining an appropriate costing methodology the following needs to be 

considered;  

 What is the appropriate cost standard? 

 Whether historic costs or current costs should be used? 

 What are the appropriate Cost Models? Whether a Top Down (‘TD’), bottom 

up (‘BU’) or hybrid model approach should be applied?  

Appropriate Cost Standard 

9.349 Cost standards refer to the method by which costs are allocated to services with 

the objective of allowing the operator to recover all the efficiently incurred costs 

associated with its network. 

9.350 Certain assets and resources can be traced directly to a specific product/service 

and can, therefore, be considered as direct costs which are attributable to a specific 

product/service. However, other assets and resources that can be used by many 

different products/services require allocation rules to share such costs amongst the 

range of products/services that these assets and resources support. Costs can be 

generally categorised as follows: 

 Common network costs: costs that in general are not attributable to any 

product/service (e.g. costs incurred across the whole organisation regardless 

of the product or service provided, so the costs cannot be directly attributed 

to a particular product or service. Examples include general finance function 

costs, CEO salary, regulatory licence fees, redundancy and voluntary 

severance costs); 

 Joint costs: costs that are variable and incurred by some, but not all 

products/services, but cannot be directly attributed to one particular 

product/service (e.g. cable and trench costs for core network connectivity 

providing a highway for traffic for a range of services, such as broadband and 

LLs, but not attributable to local access services such as Local Loop 

Unbundling); and 
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 Corporate overheads: costs that cannot be allocated to products/services 

using a specific allocation method (e.g. the costs of the chief executive’s office 

would be allocated to all services). 

9.351 The options available to ComReg in terms of the costing methodologies for the 

purposes of a price control typically involve the following: 

 Average Variable Cost (‘AVC’); 

 Average Avoidable Cost (‘AAC’); 

 Long Run Average Incremental Cost (‘LRAIC’); 

 LRAIC plus; or 

 Average Total Cost (‘ATC’). 

9.352 Each of the above cost methodologies is discussed below. 

Average Variable Cost 

9.353 AVC approximates to the variable cost of producing an additional unit of output. 

However, it does not consider fixed costs, which can be a significant cost 

component faced by operators. ComReg, as a result, is of the preliminary view that 

the application of this cost standard, when used to establish wholesale product 

prices could prevent new market entrants and existing operators from recovering 

their investment costs. This, in turn, would significantly constrain the potential for 

entry by efficient entrants and could also lead to an exit of existing infrastructure 

based operators, including the incumbent itself, who cannot sustain a strategy that 

may, for example, involve long term losses.  
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Average Avoidable Cost 

9.354 AAC are the short-run avoidable variable and incremental fixed costs of the 

additional sales of the product/service under review. The inclusion of short run fixed 

costs, distinguishes the AAC approach from the AVC approach. Furthermore, the 

exclusion of a mark-up for overall fixed and common retail costs, distinguishes AAC 

from ATC (below). As the AAC standard does not include provision for (non-

avoidable) fixed costs and common costs in an ex-ante margin squeeze test, it 

could be argued that this provides the SMP operator with an advantage given the 

broad range of products and services over which it could conceivably recover such 

common costs. However a difficulty for an operator such as Eircom which is heavily 

regulated at the wholesale level is that it is unclear where these costs might be 

recovered without causing distortions in other markets. Furthermore it is likely that 

excluding long run fixed cost would be to the detriment of investment since over 

the long run Eircom must recover all of its costs. From the perspective of entrant 

operators ComReg is of the preliminary view that the decision to enter the market 

depends on the expectation that all fixed and common costs can be recovered at 

least in the long term. Cost measures such as AAC do not ensure this, as the full 

total costs of an operator are not covered. Thus, ComReg is of the preliminary view, 

that to apply an AAC cost rule in an ex ante context would be to the detriment of 

investment and competition overall. This would ultimately be to the detriment of 

end users.  

9.355  SPs to recover fixed and common unavoidable costs. 

LRAIC, LRAIC plus or ATC 

9.356 The European Commission in its ‘Guidance on the Commission's enforcement 

priorities in applying Article 82 of the EC Treaty [now Article 102 of the Treaty on 

the Functioning of the European Union (‘TFEU’)] to abusive exclusionary conduct 

by dominant Undertakings’, noted that:  

“Long-run average incremental cost is the average of all the (variable and 
fixed) costs that a company incurs to produce a particular product. LRAIC 
and average total cost (ATC) are good proxies for each other, and are the 
same in the case of single product Undertakings. If multi-product 
Undertakings have economies of scope, LRAIC would be below ATC for 
each individual product, as true common costs are not taken into account 
in LRAIC. In the case of multiple products, any costs that could have been 
avoided by not producing a particular product or range are not considered 
to be common costs. In situations where common costs are significant, 
they may have to be taken into account when assessing the ability to 
foreclose equally efficient competitors.” 
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9.357 Given that one of the regulatory objectives of ComReg  is to reward investments 

already made (without allowing over recovery) and thereby continue to promote 

infrastructure competition the only three available options that ComReg believes 

are consistent with its objectives in this context are LRAIC, LRAIC plus and ATC. 

ComReg is of the view that the differences between LRAIC, LRAIC plus and ATC 

are as follows: 

 LRAIC is the average efficiently incurred variable and fixed costs that are 

directly attributable to the activity concerned over the long-run. This approach 

does not include an apportionment for common costs. LRAIC is a forward 

looking approach, but does not permit an operator to recover all of its 

efficiently incurred costs. Significant common costs which are not directly 

attributable to the product in scope would be excluded under this approach 

and could deter an operator from entering the market due to the inability to 

fully recover investment costs; 

 LRAIC plus is the average efficiently incurred variable and fixed costs that are 

directly attributable to the activity concerned over the long-run, plus a mark-

up for joint and common costs. This approach avoids the risk of being unable 

to recover investment costs associated with joint and common costs; 

 ATC is the average total cost and includes variable, fixed, joint and common 

costs based on historical cost data but with no adjustments for efficiencies. 

This approach considers all relevant historic costs and so may encourage 

inefficient investments by operators. 

ComReg’s preliminary view on the appropriate cost methodology 

9.358 The cost models detailed in the 2012 Pricing Decision, and currently used by 

ComReg to determine the efficient level of terminating segments (and any 

interconnect costs) are based on the LRAIC plus cost standard. These models 

establish cost orientated maximum tariffs, relating to terminating segments and 

WEILs, used for the Interconnection of the aforementioned terminating segments.  
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9.359 ComReg is of the preliminary view that a “LRAIC plus” is the preferred cost 

accounting methodology746 for the setting of wholesale leased line prices in Ireland 

combined with a BU cost model (see below). ComReg is of the opinion that this 

approach based on LRAIC plus methodology mirrors the price that would prevail in 

a competitive market and it should send the right “build/buy” signals to new 

entrants747. LRAIC plus also allows the incumbent the opportunity to recover all of 

its efficiently incurred costs in the long term (including a rate of return) and therefore 

encourages efficient investment by the incumbent. Therefore ComReg’s 

conclusion is that a LRAIC plus cost methodology is the appropriate option for 

setting wholesale leased line prices. Additionally for the ancillary products/services, 

associated with terminating segments and interconnection products, ComReg is of 

the preliminary view that Eircom is obliged to comply with the cost orientation 

obligation. ComReg directed the cost based approach in the 2008 Decision , which 

was designed to ensure that such charges are cost oriented and that Eircom 

recovers efficiently incurred costs and a regulated rate of  return.  

9.360 To align with this, ComReg is proposing that Eircom utilise the BU-LRAIC+ cost 

models detailed in paragraphs 9.320 and 9.321 above, to determine WSEA 

Physical and Logical MI WHQA tariffs. 

Appropriate Cost Standard - Historic Costs or Current Costs 

9.361 ComReg now considers whether Historic Costs or Current Costs should be used 

in setting cost-oriented prices.  

Historic Costs 

9.362 Under the historic cost approach, an operator will recover costs that were incurred 

at the time of the relevant transaction in the provision of products, services or 

associated facilities, along with a return on investment.  

                                            
 
 
746 ComReg outlined its rationale for the preference to use the BU LRAIC+ approach, rather than TD Historic 
Costs, in its Consultation Document 10/70, published on September 10th 2010 and in the 2011  Access and 
Transparency Decision. 

747 The European Commission Recommendation of 11 September 2013 on consistent non-discrimination 
obligations and costing methodologies to promote competition and enhance the broadband investment 
environment (2013/466/EU) (the ‘2013 Non-Discrimination Recommendation’)  also supports BU LRAIC+ 
cost approach in this instance. 
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9.363 The historical cost accounts (‘HCA‘) are based on the actual reported financial 

results of an operator for a particular expired period of time.  

9.364 One of the main concerns with the HCA accounts is their lack of granularity and 

therefore, their suitability for modelling. 

9.365 While HCA has the advantage in that there is no risk of an Undertaking being 

overpaid, the European Commission748 suggested that the use of historic costs are 

not appropriate for decision making of the NRA as these may include inappropriate 

costs, inter alia, inefficient investments. 

9.366 ComReg is therefore of the preliminary view that the use of historic costs to derive 

a wholesale tariff would not send the correct signals to the market to encourage 

cost reductions nor would it provide other operators with a suitable benchmark for 

investment decisions. 

Current Costs 

9.367 The current cost approach values assets at the current market value and reflects 

changes in asset prices. The current cost approach is normally implemented based 

on the current cost accounting (‘CCA’) system of the incumbent or on the basis of 

a modern equivalent asset (‘MEA’) alternative approach. ComReg notes that 

Eircom no longer produces CCA accounts. An MEA approach reflects the costs 

that a hypothetical entrant would incur through investing in an alternative network.  

While the primary cost models detailed in the 2012 Pricing Decision are to be 

revised to establish cost orientation for leased line use of the core network, the 

NGN Core model has become available to consider changes in network structure, 

costs and demands since then.  

9.368 Furthermore , the bottom up cost models developed for the 2016 Wholesale Fixed 

Access Services Pricing Decision and also in support of the consultation in 

ComReg Document 17/26 are both relatively new and based on a BU-LRAIC+ 

approach, which incorporate an MEA perspective. ComReg is of the preliminary 

view that such models - in addition to those detailed in the 2012 Pricing Decision  - 

provide a ready solution to determine market tariffs. 

                                            
 
 
748 As set out in the 2013 Non-Discrimination Recommendation. 
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ComReg’s preliminary view on the appropriate cost approach 

9.369 For the reasons set out in the preceding paragraphs, ComReg is of the preliminary 

opinion that the current cost approach is the most relevant cost base to adopt to 

determine charges for MI LL WHQA products, services and facilities in the Zone B 

MI WHQA Market, as it will continue to promote competition and appropriately 

reward investment by Eircom and Access Seekers. 

What are the appropriate Cost Models? 

9.370 Cost models are needed to assess the efficient cost levels for terminating segment 

products, services and facilities, including associated Interconnection facilities 

which reflects a reasonable level of contribution to costs. 

9.371 In order to establish an efficient level of costs so as to ascertain the cost oriented 

tariffs for terminating segments, ComReg is of the preliminary view that the cost 

models are the appropriate remedy to apply.  

9.372 Given ComReg’s preliminary opinion is that LRAIC Plus based on a CCA approach 

is more appropriate where infrastructure investment is concerned, ComReg must 

then consider the type of model that is appropriate to adopt to determine the costs 

associated with the provision of MI WHQA LL services in the Zone B MI WHQA 

Market.  

9.373 ComReg has considered two options: 

 A top down (‘TD’) model; and 

 A bottom up (‘BU’) model. 

Top-Down Model 

9.374 A top down model uses as a starting point the current financial information of the 

incumbent as an input. The information required can be obtained from the financial 

accounts (e.g. income statement, balance sheet etc.) or from budgeted accounts. 

This approach achieves exact cost recovery as it is linked to the actual investments 

made by an SMP operator.  

9.375 The disadvantages of this approach, however, are as follows: 

 the accounting information may include inefficient costs incurred by an SMP 

operator; 

 it relies on significant amounts of detail from the SMP operator; 

 it relies heavily on the robustness of the data provided by the SMP operator; 

and 
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 it cannot be converted into a forward-looking approach and may therefore 

provide the wrong “build/buy signal” to industry. 

9.376 TD models can be constructed on a HCA or CCA basis. In a TD model based on 

HCA accounts, the net book value of assets are derived from the incumbent’s fixed 

asset register (depreciated over their remaining useful life). In a TD model based 

on CCA accounts, the assets are revalued to their current costs, and discounted 

(via depreciation charged to date) to reflect the period of use since the initial 

investment. This results in a change in the deprecation and return on capital 

charges associated with a CCA approach rather than one based on HCA. 

Bottom-Up Model 

9.377 A BU model does not rely on historical financial data. Instead, it reflects the choices 

of a hypothetical, forward-looking efficient operator from both a technical and 

operational point of view. 

9.378 Several approaches can be adopted. The most commonly used approaches are as 

follows: 

 Scorched Earth: This approach considers the theoretical situation of 

developing a new network, with the existing network functionality but with 

100% efficiency. Service Provider’s networks develop incrementally over 

many years, dealing with immediate local demands in a region, often 

leveraging available assets to minimise immediate costs. So the networks 

evolve based on either a short or medium term perspective. This leads to 

inevitable inefficiencies in the network design and costs when considered in 

retrospect. A scorched node approach considers what and where demand 

exist today and allows for the design of an optimal network configuration, to 

meet existing demand for services at the actual locations where it exists. The 

costs of such a network would result in 100% efficiency. In effect it would 

benefit from hindsight. 

 Scorched Node: In the scorched node approach, the existing Nodes are said 

to be fixed whereas all other network elements can be optimised. An 

optimised network is then built within the constraints of the existing Nodes.  

9.379 A scorched node approach is often considered to be the preferred approach as it 

allows for the modelling of efficient costs and scale while maintaining the costs and 

technology assumptions faced by the SMP operator. 
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ComReg’s preliminary view on the appropriate cost model 

9.380 ComReg is of the preliminary view that a scorched node BU approach should be 

used in developing the appropriate cost models. BU models are easier to develop 

and maintain and they are better suited than TD models to provide appropriate 

“Build/Buy signal” to the market since they are more reflective of the conditions 

faced by an Access Seekers wishing to provide service to the retail market. In 

addition the BU model provides the opportunity to exclude inefficient costs which 

an SMP provider might include in their summary costs. 

9.381 Having determined that a BU approach should be used, the next step is to 

determine the appropriate cost standard (see above). ComReg is of the preliminary 

view that it is appropriate to use BU-LRAIC+ cost models to determine the cost 

orientation for terminating segment  MI WHQA products in the Zone B MI WHQA 

Market, and to derive cost oriented tariffs for related services and facilities including 

WEIL Interconnection products. 

9.382 The predominant BU-LRAIC+ cost models required to establish cost oriented tariffs 

already exist and have been described in paragraphs 9.320 and 9.321 above, 

namely the cost models detailed in the 2016 Wholesale Fixed Access Services 

Pricing Decision749 and the 2012 Pricing Decision750. Furthermore,  as noted 

above, the NGN Core Model is currently under review in the consultation relating 

to markets 3a and 3b (i.e. ComReg Document 17/26751) and this more recent 

iteration of the core network cost base can also assist Eircom in assessing cost 

orientation for the MI WHQA WSEA logical tariffs. 

9.383 The terminating segment MI WHQA products principally consist of two 

components: 

                                            
 
 
749 The Revised CAM as set out in Chapter 5 of the Wholesale Fixed Access Services Pricing Decision. 

750 As set out in Chapter 4 of the 2012 Pricing Decision. 

751 As set out in Chapter 8 of ComReg Document 17/26. 
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 The WSEA Physical, which is the connectivity of a terminating segment MI 

path from the end user location to the adjacent serving Eircom Exchange or 

Node. The chief input costs concerned are the trench and fibre optic cable 

(influenced by the distance over which connectivity is required), in addition to 

the deployment of customer premises device (e.g. a modem) on which the 

fibre cable is terminated. ComReg proposes to use the results of the Revised 

CAM model detailed in Chapter 5, section 5 (pages 78-97) of the 2016 

Wholesale Fixed Access Services Pricing Decision and, in particular, the sub-

set of the model dealing with Access fibre or dark fibre costs to determine the 

tariff for the WSEA Physical; and  

 The WSEA Logical, which relates to the costs of transiting the core NGN 

Ethernet network hierarchy from the network node serving the end user 

location to the final handoff point to a WEIL or Interconnection facility, serving 

the Access Seeker. Chapter 4 of the 2012 Pricing Decision, describes the 

Core Network NGN Cost model which was used at that juncture to establish 

the costs of core network transit by leased line products. Furthermore, the 

NGN Core Model which is currently under review in the consultation relating 

to markets 3a and 3b can also assist Eircom in assessing cost orientation for 

the MI WHQA WSEA logical tariffs. Therefore, the combination of both models  

can assist Eircom in establishing an update on the cost oriented tariffs that 

are relevant for WSEA Logical component of the terminating segment MI 

WHQA products in the Zone B MI WHQA Market.  

9.384 As stated above, it is ComReg’s preliminary view that models based on bottom-up 

long run average incremental cost plus (referred to as “BU-LRAIC plus”) costs 

establish the cost oriented maximum charges relating to terminating segment MI 

WHQA products in the Zone B MI WHQA Market, in addition to the costs associated 

with related services and facilities including WEIL Interconnection products. These 

models can be used to identify any differentials between existing market tariffs and 

the costs determined through the cost modelling exercise.  
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9.385 However, ComReg recognises that the facility of BU LRAIC+ cost models used to 

determine cost orientation for MI leased line terminating segments and for ancillary 

products such an interconnection facilities, requires further processing by Eircom 

to development a comprehensive list of tariffs for the large range of product variants 

which exist in the MI WHQA market. In addition, the finalisation of the NGN Core 

network cost model in the context of the consultation in Markets 3a and 3b, may 

result in delays in the completion of the suite of reference cost models. In the 

interim ComReg’s position is that existing wholesale regulated tariffs which are 

listed on Eircom’s LLRO price list for MI terminating segment products should 

continue to apply in the Zone B MI WHQA Market. Furthermore, wholesale tariffs 

for ancillary services such an interconnection products should also pertain for a 

period, until Eircom conclude on the update of a new schedule of cost oriented 

tariffs for both MI terminating segments and interconnection facilities such as 

WEILs.  

Pricing Approach 

9.386 ComReg is proposing to continue the imposition of a range of pricing obligations 

upon Eircom in order to provide market assurance and avoid the risk of market 

abuse via excessive pricing in the Zone B MI WHQA Market. In this respect, 

ComReg proposes to apply cost orientation based on the principles outlined in the 

2012 Pricing Decision. For WSEA Physical, ComReg proposes that Eircom use the 

Revised CAM model as outlined in the 2016 Wholesale Fixed Access Services 

Pricing Decision752. In relation to the WSEA logical tariffs ComReg proposes that 

Eircom utilise the Core Network NGN cost model detailed in the 2012 Pricing 

Decision753 and also with reference to the NGN Core model, detailed in ComReg 

Document 17/26754 (as may be amended). Furthermore, in relation to the cost 

orientation obligation for WEIL product tariffs, ComReg proposes that Eircom utilise 

the cost models pertaining to the 2012 Pricing Decision. In respect of each, 

ComReg proposes that Eircom use the BU-LRAIC+ cost models outlined above to 

determine the principle costs for the network components which constitute the 

major infrastructural inputs.  

                                            
 
 
752 The Revised CAM as set out in Chapter 5 of the Wholesale Fixed Access Services Pricing Decision. 

753 As set out in Chapter 4 of the 2012 Pricing Decision. 

754 As set out in Chapter 8 of ComReg Document 17/26. 
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9.387 In relation to the existing Margin Squeeze Test which applies for all retail MI 

products, the advent of the deregulation of the AIIC MI WHQA product market, 

results in a significant share of the MI customer base services being deregulated 

and no longer facing the requirement to meet margin squeeze obligations. As a 

result many retail tenders which are bid for by Eircom and other providers will reflect 

a mix of demands for wholesale MI products in both the Zone A MI WHQA Market 

and Zone B MI WHQA Market. As no ex ante obligations will apply to the provision 

of services in the Zone A MI WHQA Market, margin obligations absent, will permit 

bidders to significantly alter prices in that market. As a result, within a tender bid 

with a mixed portfolio of wholesale MI products spread across the Zone A MI 

WHQA Market and Zone B MI WHQA Market, it can be possible for a provider to 

bid for the overall tender by meeting the cost orientation of those products provided 

in the Zone B MI WHQA Market, but to compensate by materially discounting the 

tariffs for those products which are in the wholesale Zone A MI WHQA Market and 

which are no longer regulated. This calls into question the efficacy of retaining a 

margin squeeze test and so ComReg intends to remove this obligation and to rely 

on ex-post remedies. 

Duration of the Price Control 

9.388 While the cost models include costs and forecast demand estimates beyond the 

year 2020, ComReg is of the preliminary view that in line with the market analysis 

process, the price control period should be set for at least three years. However, 

ComReg proposes to carry out a review of the main aggregated  inputs of the NGN 

Core Model, as appropriate, insofar as this model assists in the determination of 

cost orientated tariffs for the WSEA Logical component of MI WHQA products. Any 

such reviews will include a  reassessment of the costs and volumes to ascertain if 

any material or exceptional changes associated with model inputs are required.  

Summary of Preliminary Conclusions on Price Control and Cost 
Accounting 

9.389 Having regard to the analysis set out in paragraphs 9.307 to 9.388 above, 

ComReg’s preliminary view is that proposed pricing and cost accounting 

obligations (the latter discussed further below) are proportionate and justified. 

9.390 ComReg’s preliminary view is that within the Zone B MI WHQA market  cost 

oriented tariffs for terminating segment for MI leased line products should apply 

based on a suite of BU LRAIC+ cost models. The cost models which should be 

used are those detailed above in paragraphs 9.320 and 9.321. Similarly, the cost 

orientation for interconnection and ancillary services should be revised in the 

context of the cost models detailed in 2012 Pricing Decision. 
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9.391 ComReg’s preliminary view is that during an interim period whilst Eircom  develops 

a revised schedule of cost oriented tariffs for the remaining regulated services 

within the MI WHQA market, Eircom will retain the existing tariffs listed on its LLRO 

price List. On completion of this review, Eircom should then submit to ComReg a 

revised list of tariffs for the regulated services in the Zone B MI WHQA market, 

based on cost orientated evidence available within the suite of cost models 

outlined. 

9.5.5 Accounting Separation and Cost Accounting 

Remedies 

Overview 

9.392 In Section 8 ComReg identified that Eircom has the ability and incentive to 

potentially engage in a range of anti-competitive pricing behaviours to the ultimate 

detriment to competition and consumers. These included the risk that Eircom could 

charge excessive prices for MI WHQA products, services and facilities, or that 

Eircom might impose a margin squeeze in order to leverage its SMP position from 

the Zone B MI WHQA Market into adjacent (e.g. Zone A MI WHQA Market) or 

downstream markets. In view of this, ComReg considers that the imposition of 

obligations of accounting separation and cost accounting on Eircom is justified. 

9.393 In general, if specific price control obligations, via cost orientation, are to be 

meaningful, it may be necessary to have a clear and comprehensive understanding 

of the costs associated with an SMP operator’s provision of those products. 

Obligations to maintain appropriate cost accounting systems generally support 

obligations of price control (and accounting separation), and can assist ComReg in 

monitoring the obligation of non-discrimination. 

Proposed Accounting Separation and Cost Accounting Remedies 

9.394 Having regard to the need to support the effectiveness of the proposed price control 

obligations set out above, ComReg considers that the continued imposition of 

accounting separation and cost accounting obligations upon Eircom in the Zone B 

MI WHQA Market is required. In this respect, Eircom shall ensure that it maintains 

appropriate costs accounting systems to justify its prices/costs or to permit a review 

of the appropriate level of costs which should be considered in future reviews of 

the cost model used to determine cost orientated prices. The detailed nature of 

these accounting separation and cost accounting obligations are those currently 

imposed upon Eircom and as specified in the 2010 Accounting Separation Decision 

(as may be amended from time to time). 
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9.395 The burden of proof rests with Eircom to show that its prices/charges for MI WHQA 

LL and related Interconnection facilities, are derived from costs, having regard to 

the nature of the proposed price control obligations. Furthermore, for the purpose 

of calculating the costs of efficient provision of such services, in accordance with 

Regulation 13(4) of the Access Regulations, ComReg notes that it may also use 

cost accounting methods independent of those used by any SP in the market. 

Additionally, ComReg can also issue direction requiring an operator to provide full 

justification for its prices, and may, where appropriate, require prices to be 

adjusted. 

9.396 In this context ComReg’s preliminary view is that the proposed cost accounting and 

accounting separation obligations, are proportionate and justified. 

Proposed Accounting Separation remedies 

9.397 ComReg intend to retain the obligation requiring Eircom to publish a consolidated 

Wholesale Leased Line set of results; inclusive of revenues and costs for both 

wholesale MI and TI LL products. This arises in light of the proposals for ongoing 

cost orientation regulation of TI Market based PPC products at bandwidths of 

2Mb/s and below, but also as the obligation of cost orientation is proposed to 

continue to apply to MI LL products in the Zone B MI WHQA Market. 

9.398 In the context of MI products, as it is intended that only those products delivered in 

the Zone B MI WHQA Market will continue to be regulated, ComReg proposes to 

retain the requirement to provide consolidated financial results for all MI LL 

products. ComReg also proposes to include an obligation for Eircom to provide a 

statement within the AFI portfolio of reports (if and when required by ComReg), 

outlining the total revenues realised from wholesale MI product being in the Zone 

B MI WHQA Market. This will be used by ComReg to inform a later assessment of 

appropriate accounting separation obligations for MI LL products in the Zone B MI 

WHQA Market and assist with any ex-post reviews. It is also proposed that other 

AFI reports relating to MI Interconnection facilities such as WEILs will still remain 

an obligation. 
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9.5.6 Requirement to provide a Statement of Compliance 

9.399 Pursuant to Regulation 9, 10, 11, 12 and 13 of the Access Regulations ComReg is 

proposing to require that Eircom should be required to submit to ComReg a written 

Statement of Compliance (‘SoC’) demonstrating its compliance with all of its 

regulatory obligations. i.e. not just its non-discrimination obligations, in the Zone B 

MI WHQA  Market. This is considered proportionate and justified having regard to 

the need to ensure effective monitoring and enforcement of all regulatory 

obligations, given the potential for any non-compliance to impact ultimately on 

competition in downstream or adjacent markets. 

9.400 ComReg’s preliminary view is that, subject to any confidentiality considerations, 

the SoC should be published by Eircom on its Eircom’s publicly available website, 

in accordance with its transparency obligations which are discussed in paragraphs 

9.223 to 9.306 above. 

Proposed Requirements 

9.401 In this respect, Eircom is to be required to submit to ComReg a written SoC that 

adequately demonstrates its compliance with its regulatory obligations in the Zone 

B MI WHQA Market, to include the following: 

 a full and true written statement, signed by a Director or Directors (the 

‘Directors’) on behalf of the Board of Directors, of Eircom Ltd755., to be 

provided annually within 6 months of Eircom’s financial period end756 in which, 

(i) the Directors acknowledge that they are responsible for Eircom  
securing compliance with its regulatory obligations;  

(ii) the Directors confirm that - in their opinion - arrangements, structures 
and internal controls are in place that provide reasonable assurance that 
Eircom is compliant with its regulatory obligations;  

(iii) the Directors explain the basis upon which the confirmation in (ii) above 
is made, including the information relied upon and the processes 
followed, in order to support the assertions made in this Statement of 
Compliance and to ensure that its contents are materially accurate in all 
respects; 

                                            
 
 
755 Which, for the avoidance of doubt, shall include any successors and/or assigns of Eircom Limited. 

756 For the avoidance of doubt, where the financial period is shorter or longer than one year, within 6 months 
of the end of that financial period. 
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(iv) in the event that the Directors cannot provide the confirmation required 
in (ii) above, the Directors shall provide the reasons for this in writing to 
ComReg. Such explanation should explain, amongst other things, 
whether; 

a. the arrangements structures and internal controls, referred to in 
(ii) are not in place, and if so, why, 

  and/or 

b. in the Directors’ opinion, the arrangements structures and 
internal controls, referred to in (ii) above do not provide 
reasonable assurance that Eircom is compliant with its 
regulatory obligations. 

(v) the Directors confirm that, in their opinion, they have conducted an 
appropriate review process in the period since the last Statement of 
Compliance provided, pursuant to this section, to ensure the ongoing 
effectiveness of the arrangements, structures and internal controls 
referred to in (ii) above. This confirmation shall be accompanied by a 
description of the review process; 

(vi) the Directors confirm that adequate documentation is in place that, in 
their opinion, would be sufficient to provide evidence as to the operation 
and adequacy of the arrangements, structures and internal controls on 
which reliance is placed to ensure Eircom’s regulatory compliance 
including, but not limited to: 

a. risk identification as it relates to non-compliance with regulatory 
obligations; 

b. the design of measures and arrangements and internal controls 
to mitigate such risk; 

c. the operation of such controls; 

d. a review of the adequacy of measures arrangements and 
internal controls. 

 a description of the process of risk identification, and the controls developed 

to mitigate  risks of non-compliance with Eircom’s regulatory obligations, as 

they relate to the categories of activities in paragraph 9.402 below and shall 

include the following in particular: 

(i) a detailed description of the risk analysis process, to include the 
following: 

a. a description of the expertise employed by Eircom; 

b. a list of all material including all relevant documentation; 

c. a description of how the material and expertise was used; and 

d. a description of the purpose of each process which was 
analysed for risks of non-compliance. 
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(ii) a detailed description of the risks identified utilising the risk analysis 
process described in paragraph 9.401 (b)(i) above; 

(iii) a detailed description of the controls identified developed utilising the 
control development process described in paragraph 9.401 (b)(iv) 
below; 

(iv) a detailed description of the control development process to include the 
following: 

a. a description of the relationship of each control to the underlying 
risk identified at  paragraph 9.401 (b)(ii) above. 

b. a description of the expertise relied upon by Eircom 
management; 

c. a list of all material including all relevant documentation used;  

d. a description of how the material and expertise was used; and 

e. a description of the process used to assess the effectiveness of 
the controls.  

(v) a description of the operation of controls including the method employed 
by Eircom to record and store the data produced when controls are 
operated.  

(vi) a description of and the identification of the repository in which the data 
from the operation of each control is recorded and stored.  

9.402 The obligations set out in paragraph 9.401 above shall apply, but , are not limited 

to, the following categories of activities: 

 Pre-provisioning, provisioning and service assurance for MI WHQA products 

services and facilities; 

 Product development including product enhancements, and pre product 

development screening of Access requests; 

 Product prioritisation and investment decisions; 

 Access to shared resources including IT and product development resources;  

 The management of information, both Structured Information757 and 

Unstructured Information758 in conformance with regulatory requirements; 

                                            
 
 
757 Structured Information means information that is documented and managed through an established 
business process in a formal manner and includes memos, email messages, letters, order forms, invoices, 
agendas, reports, etc. 

758 Unstructured Information means information that is managed in an informal manner.  
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 The preparation and submission of bids in response to a commercial or 

government request for proposal or tender; and 

 Other categories as reasonably required by ComReg.  

9.403 The documentation referred to in paragraph 9.401 above shall be of sufficient 

clarity and detail to enable ComReg, or a third party, as determined by ComReg, 

to review any relevant Statement of Compliance for completeness and accuracy. 

Such documentation and information shall also enable ComReg, or a third party, 

as determined by ComReg, to assess whether Eircom has taken all reasonable 

steps to ensure that the risk assessment and control and governance measures 

referred to in paragraph 9.401 above provide reasonable assurance to ComReg 

that Eircom is compliant with the obligations set out in this Decision Instrument. 

9.404 Eircom shall also ensure that the SoC is kept updated as required to reflect material 

changes to the documentation and information detailed in paragraph 9.401 above. 

These updates will be provided to ComReg within one (1) month of the update 

being made by Eircom.  

9.405 Updates or changes to any SoC provided to ComReg will be presented such that 

the changes are highlighted and the Statement of Compliance documents include 

a Version Control759 and Revision History760. 

9.406 Eircom is also to be required to publish the SoC, and updates to the SoC, on its 

publically available website within one (1) month of providing it to ComReg, unless 

otherwise agreed with ComReg.    

9.407 Other than a set out in paragraph 9.401(a) above (which shall be provided 

annually),  Eircom shall provide to ComReg a SoC as referred to above to ComReg 

within six (6) months of the effective date of the decision arising from this Further 

Consultation or: 

 in the case of any offer of a new MI WHQA product, service or facility, seven 

(7) months in advance of its being made available; 

 in the case of any change to an existing MI WHQA product, service or facility, 

three (3) months in advance of it being made available;  

                                            
 
 
759Version Control means a standardised regime for the management of changes to documents with 
different versions being identified by a number, letter or code, associated with a date and timestamp.  

760 Revision History means a documented list of changes to a document containing the changes from the 
previous draft of the document. 



 

Page | 393  

 

 as otherwise may be required by ComReg. 

9.408 The function of the SoC is to require Eircom to demonstrate to ComReg how 

Eircom has ensured compliance with its regulatory obligations imposed in the Zone 

B MI WHQA Market. The SoC obligation requires Eircom to identify and explain the 

regulatory governance measures in place in order to identify and manage the risk 

of non-compliance with its obligations, thereby providing reasonable assurances to 

ComReg that Eircom effectively manages any risks of non-compliance.  

9.409 The SoC is required to be signed by a person of appropriate expertise and authority 

within Eircom. ComReg considers that the signatory needs to be a person within 

Eircom who is sufficiently independent from day-to-day operational activity and 

decision making in relation to the development, and supply of wholesale regulated 

products and services, in order to be able to objectively assess Eircom’s 

compliance with its regulatory obligations. 

9.410 ComReg considers that it is reasonable that ComReg should understand the 

review and verification process followed by the signatory in order for them to 

reasonably satisfy themselves that they can confirm that Eircom is in compliance 

with its regulatory obligations.  

9.411 ComReg has considered the recommendations of its advisors761, KPMG, who, 

along with Cartesian, reviewed Eircom’s Regulatory Governance Model (‘RGM’). 

In the KPMG Report762, KPMG’s observation G1 states763 : 

“Create an Independent Oversight Body (‘IOB’), as a sub-committee of 
the Board, with responsibility for the robust oversight of the full RGM. The 
majority membership of the IOB should consist of independent members 
who are not eir Group Directors or employees.” 

                                            
 
 
761 See paragraphs 2.69 to 2.70 above. 

762 See footnote 81.  

763 KPMG Report, Section 1.4.1: Key observations and actions for (Eircom) Management consideration 
(page 17).  
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9.412 [           

           

           

           

]764. 

9.413 In Eircom’s Industry Update on its June 2017 RGM Update765 Eircom stated:  

“One of the three strands of Eircom’s Regulatory Governance Model is 
the preparation of Independent Regulatory Compliance & Audit Reports, 
prepared by the Head of Compliance and Equivalence (C&E) and the 
Head of Internal Audit (IA), based on their internal reviews to the Board 
Regulatory Committee (RegCo) on an approximately six monthly basis. 
The purpose of these Reports is to provide an update to Industry based 
on the third strand of the RGM and to give assurance of board and RegCo 
oversight.” 

9.414 ComReg notes therefore that Eircom considers that it is appropriate that members 

of the Eircom Board should have oversight of the operation and effectiveness of 

Eircom’s regulatory governance processes and that Eircom have implemented 

reporting requirements from Eircom’s Audit and Assurance functions to the Board 

Regulatory Committee.   

9.415 ComReg also notes that under the Companies Act 2014 Company Directors have 

specific obligations with which they must comply relating to securing compliance 

with relevant obligations, defined in the Companies Act 2014, as follows766:       

“The directors of a company to which this section applies shall also include in 
their report under section 325 a statement— 
   

(a) acknowledging that they are responsible for securing the company's 
compliance with its relevant obligations; and 

    
(b) with respect to each of the things specified in subsection (3), confirming 

that the thing has been done or, if it has not been done, specifying the 
reasons why it has quotation not been done. 

 

                                            
 
 
764 [               

  ] 
 

765 Industry Update on Eir’s RGM, Dated June 2017 (‘June 2017 RGM Update’).  

766 Companies Act 2014, Chapter 9, section 325: Obligation to prepare directors report for every Financial 
year.   
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 (3) The things mentioned in subsection (2)(b) are— 
    

(a) the drawing up of a statement (to be known, and in this Act referred to 
as, a “compliance policy statement”) setting out the company's policies 
(that, in the directors' opinion, are appropriate to the company) 
respecting compliance by the company with its relevant obligations; 

    
(b) the putting in place of appropriate arrangements or structures that are, 

in the directors' opinion, designed to secure material compliance with 
the company's relevant obligations; and 
 

(c) the conducting of a review, during the financial year to which the report 
referred to in subsection (2) relates, of any arrangements or structures 
referred to in paragraph (b) that have been put in place.” 

9.416 In ComReg’s opinion, while the obligations referred to in the Companies Act 2014 

do not include regulatory obligations, ComReg considers that it is relevant and 

instructive that the Companies Act 2014 requires Directors to prepare a statement 

that, inter alia, confirms that, in their opinion,  arrangements are designed and put 

in place that secure material compliance with the company’s relevant obligations.  

9.417 In ComReg’s opinion, in order to ensure that the signatory has the required 

independence and authority, the signatory should be a Director authorised to 

represent the Board of Directors767 of Eircom.  

9.418 ComReg is aware from SoCs previously received768  from Eircom that there are 

various certification processes in place as part of the governance model which they 

have implemented in order to govern compliance with their regulatory obligations 

generally. ComReg understands that these include self-certification processes by 

Eircom managers certifying, for example the operation of the governance 

processes in their areas of responsibility  

                                            
 
 
767 As defined in the Companies Act 2014. 

768 For example Eircom’s Non NGN Ethernet Leased Line Statement of Compliance dated July 2014.  
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9.419 ComReg proposes that information be included in the SoC describing the 

processes followed and the information relied upon by the signatory to the SoC and 

by the managers who are required to certify the correct operation of the governance 

process. As some form of verification process must currently be carried out by the 

SoC signatory and the staff who provide certification, ComReg considers that 

providing this information should not be an additional undue burden and is 

reasonable and proportionate.     

9.420 ComReg has identified categories of activities, particularly relevant to the delivery 

of regulated wholesale services where effective regulatory governance will assist 

Eircom to remain in compliance with its regulatory obligations resulting in benefits 

to competition and ultimately End Users.  

9.421 For the avoidance of doubt, ComReg is not proposing that these are the only 

categories or areas where regulatory governance by Eircom is required. However, 

in this Further Consultation ComReg proposing that these categories should be 

included in the SoC. ComReg may require Eircom to provide a SoC relating to other 

areas of Eircom’s governance of its regulatory obligations in the Zone B MI WHQA 

Market from time to time.     

9.422 Proper governance of the process for prioritising MI WHQA developments during 

the product development process, is for example important to ensure that all 

access requests are treated in an equivalent manner. Eircom’s decisions with 

respect to the prioritisation of product development would require consideration of 

Eircom’s regulatory obligations as they apply to the Zone B MI WHQA Market.  

9.423 Eircom’s investment decisions can affect its ability to develop and make available 

regulated wholesale services and to maintain the quality and availability of 

regulated wholesale services generally. It is ComReg’s preliminary view that the 

processes employed and the information relied upon by Eircom in order to make 

investment decisions should be subject to a risk analysis in the context of Eircom’s 

compliance with its regulatory obligations in the Zone B MI WHQA Market and the 

subsequent development of controls to manage any risks identified.  

9.424 In ComReg’s opinion,  MI WHQA products, services and facilities have particular 

relevance for the provision of high bandwidth WHQA services to medium to large 

End Users such as corporations or government entities. These End Users typically 

have  multiple sites which require inter-connectivity for high bandwidth services in 

order to transact business efficiently.  
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9.425 Typically, such End Users prepare specifications and initiate a competitive tender 

process for their required services, which includes a closing date by which 

responses must be received from potential bidders. The duration of the resultant 

contracts are usually for a period of years and can be of high value in revenue 

terms.  

9.426 In ComReg’s opinion high value tenders which rely on MI WHQA products, services   

and facilities provide an opportunity for Access Seekers to secure significant 

revenue over the duration of the resultant contract. Therefore, this potentially gives 

rise to incentives for Eircom to discriminate against Access Seekers regarding the 

timely provision of MI WHQA products, services and information when such 

opportunities arise.   

9.427 ComReg considers, that due to the effort required to prepare a bid to supply 

services, the high value of contracts, and the short duration within which a bid 

should be prepared and submitted, that the regulatory governance arrangements 

associated with this particular category of activity, as it applies to the provision MI 

WHQA services, should be included in the Statement of Compliance. 

9.428 In ComReg’s opinion in order to ensure competition in the provision of such 

downstream services, it is important that Access Seekers are aware that there is 

sufficient regulatory oversight of, inter alia, the processes used by Eircom regarding 

self-supply of MI WHQA products, services and information and the provision of MI 

WHQA products, services and information to  Access Seekers. Therefore ComReg 

proposes to require Eircom to demonstrate, in the SoC, that it has put in place 

appropriate regulatory governance arrangements in relation to the preparation and 

submission of bids in response to a commercial or government request for proposal 

or tender.    

9.429 As noted above, one category of activity is the governance applied to the 

management and distribution of information. This includes, for example, including 

the identification and the control of the risk of inappropriate flow of information 

between business units or appointment holders, including but not limited to the 

appropriate management of wholesale customer confidential information. This 

includes governance of both Structured Information and Unstructured Information.  
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9.430 Proper governance of the quality and availability of information to Access Seekers 

and Eircom’s downstream arm on technical changes, network upgrades, new 

developments etc. also falls into this category. Eircom has obligations, such as 

transparency and non-discrimination, with respect to the management of such 

information. It is reasonable to expect that appropriate and effective governance 

and oversight of the management of information, as required by Eircom’s 

regulatory obligations in the Zone B MI WHQA Market will apply throughout the 

Eircom organisation.  

9.431 ComReg proposes that the scope and nature of the SoC should require Eircom to 

demonstrate that it has put in place appropriate risk identification, control and 

governance processes such that it can reasonably demonstrate that, on an ongoing 

basis, it is ensuring compliance with its regulatory obligations. 

9.432 The required categories of activities are particularly relevant to the availability of 

regulated wholesale services and as they have the potential to impact on Eircom’s 

compliance with its regulatory obligations, likely to be subject to Eircom’s RGM, as 

discussed in the following section. Therefore it should not be unduly burdensome 

on Eircom to provide the required SoC. In addition, there is a requirement to detail 

the governance measures applied to ensure that risks of non-compliance are 

identified by Eircom and controls are developed where required. 

9.433 The proposed SoC obligation includes additional information which is required to 

be provided to ComReg. In order to determine how Eircom has assessed the risk 

of non-compliance, ComReg proposes to require Eircom to provide information and 

material regarding its risk analysis process. This information concerns the material 

used by Eircom to assess any risks of non-compliance. This includes how the risk 

analysis was carried out and how the material was assessed during that process. 

9.434 In all cases SoC and associated updates should include version control information 

including a revision history in order to allow the reader of the SoC to easily identify 

changes and when they were made.       
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Eircom’s Regulatory Governance Model 

9.435 ComReg notes that since December 2010 Eircom has planned and implemented 

a RGM for the governance and oversight of its compliance with its regulatory 

obligations. The RGM relies on Eircom’s expertise and knowledge of its processes, 

systems and procedures to identify, manage and control the risks of non-

compliance with its regulatory obligations. As noted in Section 2769, ComReg is 

currently undertaking a review to determine the effectiveness of Eircom’s RGM.  

9.436 Eircom has used the RGM to develop and provide SoC to ComReg where it has 

an obligation to do so. Eircom has also provided SoC voluntarily to ComReg in a 

number of other regulated markets770. ComReg understands that Eircom’s RGM is 

being developed further such that it allows governance and oversight of Eircom’s 

other obligations in addition to its non-discrimination obligations, in particular, in 

relation to its transparency and pricing obligations.  

9.437 A key element of the RGM is the analysis, development, management and 

documentation of the risk and control framework. This includes the production of 

data and information some of which could be readily used when preparing a SoC. 

A significant portion of the information required for the SoC generated as part of 

the risk assessment processes executed as part of the implementation of Eircom’s 

RGM. 

9.438 Therefore, ComReg also considers that it is justifiable and proportionate, and not 

unduly burdensome for Eircom to provide a SoC to ComReg with respect to its 

compliance with all of its regulatory obligations imposed on it in the Zone B MI 

WHQA Market. For example, Eircom analyse risk as part of its RGM process. 

ComReg does not consider that providing this additional information relating to the 

risk analysis process is likely unduly burdensome. 

9.439 ComReg proposes that Eircom provide SoC for the Zone B MI WHQA Market within 

6 months from the effective date of the Decision (to be published on foot of this 

Further Consultation). ComReg considers that some difference is required in the 

approach to the timeframe within which a SoC should be provided to ComReg with 

respect to changes to existing products on the one hand, and new products on the 

other. ComReg considers that the following timeframes are appropriate for the 

provision of the SoC by Eircom: 

                                            
 
 
769 See paragraphs 2.69 to 2.71. 

770 Including the current Leased Line Market.  
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 in the case of any offer of a new MI WHQA  product, service or facility, seven 

(7) months in advance of it being made available to industry; 

 in the case of any change to an existing MI WHQA  product, service or facility, 

three (3) months in advance of it being made available to industry;  

 as otherwise may be required by ComReg. 

9.440 ComReg would note that the timeframes specified above are aligned to the 

proposed transparency obligations discussed earlier in this Further Consultation, 

in particular, with respect to advance notification timeframes for proposed 

changes/amendments by Eircom to its ARO and prices. 

9.441 ComReg has considered whether the SoC should be provided to Access Seekers 

and is of the preliminary view that it should be. The SoC is primarily concerned with 

the degree of governance Eircom applies to meeting its regulatory obligations in 

the Zone B MI WHQA Market.  

9.442 ComReg is of the preliminary view that the provision of the SoC to Access Seekers 

gives greater visibility to Access Seekers of the processes Eircom has put in place 

to ensure it complies with its regulatory obligations in the Zone B MI WHQA Market. 

This has the potential to improve Access Seekers confidence that they are 

receiving the same wholesale product or service that Eircom is supplying to its 

downstream arm, for example, and this is beneficial to providing regulatory 

certainty, competition and ultimately to End Users.  

9.443 ComReg notes that information similar to the material now being required to be 

provided by Eircom under the proposed SoC obligations has already been provided 

to Access Seekers through Eircom’s publication of the Eircom RGM Updates771.  

                                            
 
 
771 Eircom publish a document on the Eircom website entitled Industry Update on eir's Regulatory 
Governance Model. Versions of this document have been published in August 2015 and May 2016. The 
first report was published in May 2016. Eircom state that the purpose of this Report is to inform OAOs on 
how the Regulatory Governance Model is being implemented and to highlight key trends and issues. See 
paragraph 2.69 above. 
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9.444 However, ComReg recognises that some information to be provided to Access 

Seekers as part of the proposed SoC may be considered confidential by Eircom. 

For example, information that relates to investment decisions. In these 

circumstances, where a request is made by Eircom to ComReg, not to publish 

aspects of the SoC to Access Seekers, then ComReg will apply its rules relating to 

the publication of confidential information772 when assessing any such request. In 

this respect the proposed obligations concerning confidentiality as discussed in 

paragraphs 9.281 to 9.283 would apply. 

9.445 ComReg’s preliminary view is that Eircom should provide the SoC to Access 

Seekers by making it available on its publicly available website one month after 

provision of the SoC to ComReg, unless otherwise agreed by ComReg.   

9.446 ComReg does not consider the SoC obligation to be over burdensome on Eircom, 

as it has, to date, implemented a RGM in order to comply with its regulatory 

obligations, including its obligations as they apply to the MI WHQA Market. It is 

reasonable to assume, and would be expected, that consideration would be given 

by Eircom to all processes when developing a RGM in order to comply with 

regulatory obligations. Therefore, ComReg considers that such an obligation, 

including the associated timelines with respect to providing the SoC to ComReg, is 

justified and proportionate.             

9.447 ComReg notes that additional information is also requested in the proposed SoC 

relating to the development of controls to manage the risks identified by Eircom. 

ComReg considers that this is not unduly burdensome and is justified and 

proportionate as Eircom develops controls using its RGM process and has 

previously included them in SoC be provided to ComReg. Therefore the information 

requested relating to the development of controls is available to Eircom. 

9.448 ComReg also does not consider that the additional step of providing the SoC to 

Access Seekers to be unduly burdensome as the SoC is required to be provided 

to ComReg and providing it to Access Seekers is not considered to be an additional 

burden.   

9.449 Having regard to the analysis set out above, ComReg’s preliminary view is that 

Eircom should be obliged to provide a SoC to ComReg with respect to all of its 

regulatory obligations as imposed in the Zone B MI WHQA Market. 

                                            
 
 
772 Guidelines on the treatment of confidential information Document No: 05/24s Date: 30th March 2005.  
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 Overall Preliminary Conclusions on Remedies in the Zone 

B MI WHQA Market  

9.450 Having regard to the competition problems identified in Section 8 and the 

discussion in this Section 9 above, ComReg proposes to impose a range of access, 

non-discrimination, transparency and price control, cost accounting and account 

ting separation remedies on Eircom, with such obligations being imposed in the 

Zone B MI WHQA Market. 

Question 7: Do you agree with ComReg’s approach to imposing access, 
non-discrimination, transparency, price control and cost 
accounting and accounting separation remedies in the Zone 
B MI WHQA Market? Please explain the reasons for your 
answer, clearly indicating the relevant paragraph numbers to 
which your comments refer, along with all relevant factual 
evidence supporting your views. 

9.451 ComReg has set out these remedies in the form of a Draft Decision Instrument 

which is attached at Appendix: 4 of this Further Consultation and Respondents are 

invited to comment on this Decision Instrument. 

Question 8: Do you agree with ComReg’s draft Decision Instrument set 
out in Appendix: 4, in particular, that its wording accurately 
captures the intentions expressed in this Section 9? Do you 
agree with ComReg’s Definitions and Interpretations as set 
out in Part I of the Draft Decision Instrument? Please explain 
the reasons for your answer, clearly indicating the relevant 
paragraph numbers in the Draft Decision Instrument to which 
your comments refer. 

9.452 Respondent’s should note that comments on the remedies themselves should be 

addressed in their responses to Question 7, while comments on the Draft Decision 

Instrument in response to Question 8 should principally to relate to whether it 

accurately captures, from the perspective of being sufficiently clear in its wording, 

the proposed remedies. 

9.453 If, having considered respondents’ views on the proposed remedies set out in this 

Section, ComReg proposes to amend or clarify its position, this may lead to parallel 

updates to the Draft Decision Instrument. 
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10 Withdrawal of obligations in the LB, 

HB TI WHQA Markets and the Zone A MI 

WHQA Market 

 Preliminary view set out in the 2016 Consultation 

10.1 In the 2016 Consultation773, having regard to ComReg’s preliminary view that no 

SP had SMP in either HB TI WHQA Market or the MI WHQA Markets and that, on 

a forward looking basis, no SP was likely to have SMP, ComReg proposed a six to 

nine month ‘‘sunset’’ period for the withdrawal of existing obligations in these 

markets774. 

10.2 The purpose of the sunset clause was to allow Eircom’s wholesale customers 

sufficient time to seek out alternative WHQA arrangements (should they decide to 

change supplier) whilst maintaining service continuity, thus ultimately minimising 

any impact of the de-regulation of the HB TI WHQA and the MI WHQA Markets on 

SPs and ultimately end-users. 

10.3 ComReg also proposed that Eircom would no longer be required (pursuant to 

regulation) to meet new requests for access in HB TI WHQA and/or MI WHQA  

Markets during the sunset period (although Eircom is free to do so on a commercial 

basis). 

10.4 ComReg also noted that Eircom will be required to maintain its Wholesale Ethernet 

Interconnection Links (‘WEIL’) products at cost orientated prices by virtue of this 

service being mandated in other markets.775. 

                                            
 
 
773 See section 9 of the 2016 Consultation. 

774 It should be noted from the outset that, as ComReg has altered its preliminary view in relation to MI 
WHQA product and geographic market definition, and, subsequently its preliminary view on the competition 
assessment in the MI WHQA Markets, the issues raised by Respondents are considered in the context of 
the withdrawal of obligations in both the Zone A MI WHQA Market and Zone B MI WHQA Market. 

775 For example, the WEIL service was mandated by ComReg in its ‘‘Next Generation Access, Remedies 
for Next Generation Access Markets, ComReg Document 13/11, Decision D03/13’’ dated 31 January 2013 
(‘the 2013 NGA Decision’).  

https://www.comreg.ie/publication/next-generation-access-remedies-for-next-generation-access-markets/
https://www.comreg.ie/publication/next-generation-access-remedies-for-next-generation-access-markets/
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10.5 In addition, ComReg in the 2016 consultation776 proposed the removal of certain 

obligations in the LB TI WHQA market given its view that the PPC product was 

sufficiently adequate to address the competition issues identified in this market. 

These were: 

 Wholesale Leased Lines (‘WLLs’)777 which include: 

(i) Analogue Leased Lines; 

(ii) Digital Leased Lines; and 

(iii) Channelised E1 (2MB) Access. 

10.6 Finally, ComReg proposed to remove existing requirements to publish KPIs in 

relation to HB TI WHQA and MI WHQA products, given the then proposed removal 

of regulation in these markets. 

 Respondents’ Views 

10.7 5 out of the 12 Respondents expressed views on this issue. ALTO, BT, Verizon 

and Vodafone disagreed that regulation should be withdrawn from the MI WHQA 

Market as they did not agree that no SP had SMP. 

10.8 In relation to the proposed sunset period, Vodafone noted that typical retail 

customers’ contracts have a twenty-four month minimum term and called for an 

additional public consultation on transitional sunset arrangements. 

10.9 ALTO and BT agreed that ex ante regulation was not appropriate for the HB TI 

WHQA Market, but suggested that any sunset period should be at least two years. 

Verizon reiterated its disagreement with the withdrawal of regulation in the HB TI 

WHQA Market, but noted that, at a minimum, Eircom should be required to continue 

providing HB TI WHQA products for the period covered by the market review. 

                                            
 
 
776 Paragraphs 8.28 and 8.86 to 8.91 of the 2016 Consultation 

777 As described in the Openeir documentation which is available at www.openeir.ie  

http://www.openeir.ie/


 

Page | 405  

 

10.10 Eircom agreed that ex ante regulation was not appropriate for the HB TI WHQA 

Market and the MI WHQA Market but did not accept that a six to nine month sunset 

period for the withdrawal of the existing remedies was either reasonable or 

proportionate. It considered that both markets have been effectively competitive for 

a number of years and referred to the Framework Regulations, arguing that 

ComReg has failed to conduct the review of WHQA Markets in a timely manner, 

thus, delaying the process of de-regulation. Eircom considered that the 2016 

Consultation had effectively served as a notice of de-regulation of the HB TI WHQA 

and the MI WHQA Markets and therefore, any additional sunset period after 

publication of the resulting decision was not justified. 

10.11 There were no comments offered from any respondents on the proposal to 

withdraw the obligation to supply the legacy WLL products listed in paragraph 10.5 

above. 

 ComReg’s Assessment of Respondents’ Views  

10.3.1 Withdrawal of obligations in the HB TI WHQA Market 

10.12 ComReg considers that a six month sunset period is a sufficient and reasonable 

period for the withdrawal of obligations in the HB TI WHQA Market, in particular, 

having regard to the extremely low number778 of such LLs supplied by Eircom to 

other SPs. This time period should afford SPs a reasonable period within which to 

manage associated product changes/withdrawal with end-users, including the 

possibility of changing to alternative sources of supply, where available (ComReg 

notes that Eircom may, of course, continue to provide HB TI WHQA services once 

the obligation has been withdrawn). 

10.13 ComReg notes that once it considers that no SP has SMP in the HB TI WHQA 

Market it is required to ultimately remove regulation. ComReg must strike a balance 

between this requirement and the need to ensure a smooth transition to 

deregulation that does not result in undue disruption for SPs, and ultimately 

consumers. ComReg considers that a six month sunset period achieves this aim 

and extending regulation to 1-2 years as suggested by some Respondents above 

would not be justified or proportionate and would be tantamount to continuing 

regulation. 

                                            
 
 
778 See Section 5.2.2 above. 



 

Page | 406  

 

10.14 ComReg also does not agree with Eircom’s view that the 2016 Consultation should 

serve as commencing the notice period for the withdrawal of obligations as 

ComReg has not, within it, made a decision on this matter. To suggest otherwise 

would effectively mean that ComReg pre-determines outcomes at consultation 

stage without the need to give due regard to Respondents’ Submissions.   

10.15 During the above six month sunset period, Eircom will not be required to provide 

access to new orders for HB TI WHQA LLs to Access Seekers (although it is free 

to do so on a commercial basis). It is to be required to maintain existing access at 

existing prices during this sunset period. Eircom is also not required to meet other 

obligations (for example, in relation to transparency, non-discrimination, margin 

squeeze etc.). 

10.3.2 Withdrawal of obligations in the LB TI WHQA Market 

10.16 As no comments were received from any respondents, ComReg proposes to 

proceed to withdraw obligations to provide WLLs i.e. Analogue Leased Lines; 

Digital Leased Lines and Channelised E1 (2MB) Access leased lines. 

10.3.3 Withdrawal of obligations in the Zone A MI WHQA 

Market 

10.17 In Section 4 of this Further Consultation, ComReg set out its preliminary view that 

there are separate geographic markets for the provision of MI WHQA services (in 

addition to a separate LB TI WHQA Market and a HB TI WHQA Markets. In Section 

5 of this Further Consultation, ComReg set out its preliminary view that no SP is 

likely to hold SMP in the Zone A MI WHQA Market. In view of this preliminary 

finding, ComReg is obliged to remove existing SMP based regulation in this market. 

10.18 As noted above, in the 2016 Consultation ComReg  proposed a six to nine months 

‘‘sunset’’ period for the withdrawal of existing obligations in the then national MI 

WHQA Market. ComReg remains of the view that a transitional sunset period is 

required in order to avoid unnecessary disruption to end-users both in the Zone A 

MI WHQA Market and the Zone B MI WHQA Market (given the nature of demand 

from multi-site retail end-users spans both such markets). Access Seekers will 

need a reasonable time period during which they can negotiate commercial 

arrangements with Eircom, to secure alternate suppliers, or in which to connect 

customer premises using their own infrastructure. ComReg considers that it would 

not be in the interest of industry or end-users for LLs to be disconnected within a 

short notice period. 
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10.19 Having considered Respondents’ Submissions, ComReg is now proposing that a 

twelve month sunset period is appropriate within which Eircom would be required 

to maintain existing access to MI WHQA LLs already provided in the Zone A MI 

WHQA Market. In addition, and cost-orientation obligations would also remain in 

place until the expiration of this twelve month period. Eircom would not be required 

to meet other obligations (for example, in relation to transparency, non-

discrimination, margin-squeeze etc.). ComReg considers that continued imposition 

of such obligations during sunset period would not be reasonable or proportionate 

in circumstances where ComReg’s preliminary finding is that no SP has SMP. 

10.20 ComReg has also considered whether Eircom should be required to provide access 

to new MI WHQA LLs during the sunset period. In this respect, ComReg notes that 

retail tenders/bids for MI LLs may be underway in the period surrounding the 

publication of the eventual decision flowing from the analysis set out in this Further 

Consultation. As noted in paragraph 10.18 above, Access Seekers will require 

some time to make alternative supply arrangements and, in view of this, where 

access to MI WHQA LLs is not available immediately after such a decision,  they 

will not be in a position to compete for tenders/bids already underway. On the other 

hand, requiring Eircom to meet new access requests during the sunset period 

would not be ultimately sustainable in circumstances where post the twelve month 

sunset period Eircom is free to withdraw access to all MI WHQA LL services 

(although it may wish to continue to do so on a commercial basis). On balance, 

ComReg considers, therefore, that it is reasonable to require Eircom to provide new 

MI WHQA access requests for a very short period of 3 months following ComReg’s 

decision. This 3 month period would run in parallel with the overall twelve month779 

sunset period. ComReg notes that this is a different approach to that proposed with 

respect to HB TI WHQA LLs, however, there is no material new demand for such 

services. 

 ComReg’s Preliminary Position in relation to the 

withdrawal of obligations 

10.21 ComReg is of the further preliminary view that the following sunset should apply. 

                                            
 
 
779 For example, in circumstances where a new MI WHQA access request is received at the end of month 
two, Eircom would only be obliged, under regulation to continue to provide this service for the remaining ten 
months of the twelve month sunset period. 
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 HB TI WHQA Market: A sunset period of six months is appropriate. During 

this sunset period, Eircom will not be required to provide access to new orders 

for HB TI WHQA LLs (although it is free to do so on a commercial basis). 

 LB TI WHQA Market: : A sunset period of six months is appropriate. During 

this sunset period, Eircom will not be required to provide access to new orders 

for WLLs (although it is free to do so on a commercial basis), namely: 

(i) Analogue Leased Lines; 

(ii) Digital Leased Lines and 

(iii) Channelised E1 (2MB) Access. 

 Zone A MI WHQA Market: A sunset period of twelve months is appropriate. 

During the first three months of this sunset period, Eircom will be required to 

provide access to new orders for MI WHQA LLs. 

10.22 In all cases above Eircom is be required to maintain access at existing prices during 

the relevant sunset periods. Eircom is also not required, from the effective date of 

the decision to follow this Further Consultation, to meet other obligations (for 

example, in relation to transparency, non-discrimination, margin squeeze etc.). 

Question 9: Do you agree with ComReg’s approach on the withdrawal of 
all existing obligations in the HB TI WHQA Market and the 
Zone A MI WHQA Market and withdrawal of the obligation to 
provide WLLs in the LB TI WHQA market? Please explain the 
reasons for your answer, clearly indicating the relevant 
paragraph numbers to which your comments refer, along with 
all relevant factual evidence supporting your views. 
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11 Regulatory Impact Assessment 

 Introduction 

11.1 The Regulatory Impact Assessment (‘RIA’) is an analysis of the likely effect of 

proposed new regulation or regulatory change. The purpose of a RIA is to establish 

whether regulation is actually necessary, to identify any possible negative effects 

which might result from imposing a regulatory obligation and to consider any 

alternatives. The RIA should help identify regulatory options, and should establish 

whether proposed regulation is likely to have the desired impact. It is a structured 

approach to the development of policy, and analyses the impact of regulatory 

options on different stakeholders. Appropriate use of the RIA should ensure that 

the most effective approach to regulation is adopted. 

11.2 ComReg’s approach to RIA follows ComReg’s published RIA Guidelines780 and 

takes into account the “Better Regulation” programme781 and international best 

practice (for example, considering developments involving RIA published by the 

European Commission and the OECD).   

11.3 Section 13(1) of the Communications Regulation Acts 2002 (as amended) requires 

ComReg to comply with Ministerial Policy Directions. In this regard, Ministerial 

Policy Direction 6 of February 2003782 requires that, before deciding to impose 

regulatory obligations on Undertakings, ComReg shall conduct a RIA in 

accordance with European and international best practice and otherwise in 

accordance with measures that may be adopted under the “Better Regulation” 

programme. 

                                            
 
 
780 ComReg Document   07/56a, ComReg, “Guidelines on ComReg’s Approach to Regulatory Impact 
Assessment”, 10 August 2007 (the ‘RIA Guidelines’). 

781 Department of the Taoiseach, “Regulating Better”, January 2004. See also “Revised RIA Guidelines: 
How to conduct a Regulatory Impact Analysis”, June 2009, (‘The Department of An Taoiseach’s Revised 
RIA Guidelines’), available from: https://www.taoiseach.gov.ie/eng/RIA and Related Legislation/.  

782 Ministerial Policy Direction made by the Minister of Communications, Marine and Natural Resources on 
21 February 2003. 

http://www.comreg.ie/_fileupload/publications/ComReg0756a.pdf
https://www.taoiseach.gov.ie/eng/RIA_and_Related_Legislation/
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11.4 In conducting the RIA, ComReg has regard to the RIA Guidelines, while 

recognising that regulation by way of issuing decisions, e.g. imposing obligations 

or specifying requirements in addition to promulgating secondary legislation, may 

be different to regulation exclusively by way of enacting primary or secondary 

legislation. Our ultimate aim in conducting a RIA is to ensure that all measures are 

appropriate, proportionate and justified. To ensure that a RIA is proportionate and 

does not become overly burdensome, a common sense approach will be taken. As 

decisions are likely to vary in terms of their impact, if after initial investigation, a 

decision appears to have relatively low impact ComReg may carry out a lighter RIA 

in respect of those decisions. 

11.5 ComReg’s approach to RIA follows five steps: 

Step 1: Describe the policy issue and identify the objectives. 

Step 2: Identify and describe the regulatory options. 

Step 3: Determine the impacts on stakeholders. 

Step 4: Determine the impacts on competition. 

Step 5: Assess the impacts and choose the best option. 

11.6 The purpose of carrying out a RIA is to aid decision-making through identifying 

regulatory options and analysing the impact of those options in a structured 

manner.  The Department of An Taoiseach’s Revised RIA Guidelines state that  

“RIA should be conducted at an early stage and before a decision to 
regulate has been taken” 783. 

11.7 The European Commission, in reviewing its own use of impact assessments, also 

notes that:  

“Impact assessments need to be conducted earlier in the policy 
development process so that alternative courses of action can be 
thoroughly examined before a proposal is tabled”784. 

                                            
 
 
783 See paragraph 2.1 of the Department of An Taoiseach’s Revised RIA Guidelines. 

784 Communication from the Commission to the European Parliament, the Council, the European Economic 
and Social Committee and the Committee of the Regions,  “Second strategic review of Better Regulation in 
the European Union”, COM(2008) 32 final 30.01.2008, p. 6. 
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11.8 In determining the impacts of the various regulatory options, current best practice 

appears to recognise that full cost-benefit analysis would only arise where it would 

be proportionate or in exceptional cases where robust, detailed and independently 

verifiable data is available. Such comprehensive review may be undertaken by 

ComReg when necessary and appropriate.  

11.9 Having regard to the various sets of guidelines, it is clear that the RIA should be 

introduced as early as possible in the assessment of potential regulatory options, 

where appropriate and feasible. The consideration of regulatory impact provides a 

discussion of options, and the RIA should therefore be integrated within the overall 

preliminary analysis. This is the approach which ComReg is following in this market 

review. The RIA will be finalised in the final decision document, having taken into 

account all the responses to this Consultation and any comments from the CCPC 

and the European Commission. 

11.10 ComReg now conducts its RIA having regard to its proposed approach to impose 

(or not) regulatory remedies identified in this Further Consultation, along with a 

consideration of other options. The following sections, in conjunction with the rest 

of the analysis and discussion set out elsewhere in this Further Consultation, 

represent a RIA.  

11.11 The rest of this section is set out as follows 

 First in Section 11.2, ComReg sets out in detail ComReg’s approach to the 

RIA;  

 Then, in Section 11.3 ComReg sets outs its consideration of and response to 

the Submissions received on the RIA Set out in the 2016 Consultation and 

sets out a further preliminary assessment of the potential impact of the 

proposed approach to the imposition of regulatory obligations on Eircom in 

the LB TI WHQA Market and the proposed removal of regulatory obligations 

in the HB TI WHQA market;  

 In Section 11.4, ComReg then out a preliminary assessment of the potential 

impact of the proposed approach to the imposition of regulatory obligations 

on Eircom in the Zone B MI WHQA Market;  

 In Section 11.5,  a preliminary assessment of the proposed removal of 

regulatory obligations in the Zone A MI WHQA Market is detailed; and 

 Finally, Section 11.6 sets out ComReg’s overall preliminary conclusions on 

the RIA. 
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 Approach to the RIA 

11.2.1 Principles in Selecting Remedies 

11.12 In Sections 7 and 9 ComReg set out the legislative basis upon which it must 

consider the imposition of remedies. In choosing remedies, ComReg is obliged, 

pursuant to Regulation 8(6) of the Access Regulations, to ensure that they are: 

 Based on the nature of the problem identified; 

 Proportionate and justified in the light of the objectives laid down in Section 

12 of the Communications Regulation Acts 2002 (as amended), and 

Regulation 16 of the Framework Regulations; and 

 Only imposed following consultation in accordance with Regulations 12 and 

13 of the Framework Regulations.  

11.13 Section 12(1)(a) of the Communications Regulation Acts 2002 (as amended) sets 

out the objectives of ComReg in exercising its functions in relation to the provision 

of electronic communications networks, electronic communications services and 

associated facilities, namely:  

 To promote competition; 

(i) To contribute to the development of the internal market; and 

(ii) To promote the interests of users within the European Union. 

Describe the Policy Issue and Identify the Objectives 

11.14 In general, the European Commission acknowledges that once SMP is identified in 

markets which are defined as susceptible to ex ante regulation, then the regulatory 

framework foresees that at least one regulatory obligation would be imposed to 

mitigate against the exercise of SMP and to ensure the development of effective 

competition within and across communications markets. We have noted 

previously785 that the European Commission has established that the WHQA 

Market is susceptible to ex ante regulation and on this basis ComReg has carried 

out the preceding analysis in this Further Consultation. 

                                            
 
 
785 See paragraph 1.30. 
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11.15 Having regard to the competition problems identified in Sections 6 and 8, 

ComReg’s objectives are to enhance the development of effective competition in 

relevant downstream markets and to help ensure that consumers can reap 

maximum benefits in terms of price, choice and quality of service. In so doing, 

ComReg is seeking to prevent exploitative behaviour and/or restrictions or 

distortions in competition amongst SPs. ComReg is also seeking to provide 

regulatory certainty to all SPs through the development of an effective and efficient 

forward-looking regulatory regime that serves to promote competition. 

11.16 In pursuing these objectives, ComReg has considered the impact of specific forms 

of regulation in the LB TI WHQA Market and the Zone B MI WHQA Market. As a 

result, ComReg is of the preliminary view that the remedies specified in Sections 7 

and 9 are both appropriate and justified in light of the market analysis and the 

identified competition problems. The regulatory options are further considered 

below.  

Identify and Describe the Potential Regulatory Options 

11.17 ComReg recognises that regulatory measures should be kept to the minimum 

necessary to address the identified market failure in an effective, efficient and 

proportionate manner. There are a range of potential regulatory options available 

to ComReg to address the potential competition problems in the LB TI WHQA 

Market and the Zone B MI WQHA Market.  

11.18 In this regard, regulation can be considered to be incremental, such that only 

obligations are imposed which are necessary and proportionate to the competition 

problems which have been identified. The lightest measure that can be imposed is 

the obligation of transparency786. Should this be insufficient to address competition 

problems on its own, ComReg may apply a non-discrimination obligation787. If this 

is still not sufficient, ComReg may next consider the imposition of an access 

obligation788, or accounting separation obligations789. The final measure to be 

considered is the imposition of a price control and cost accounting remedy790. 

                                            
 
 
786 Regulation 9 of the Access Regulations. 

787 Regulation 10 of the Access Regulations. 

788 Regulation 12 of the Access Regulations. 

789 Regulation 11 of the Access Regulations. 

790 Regulation 13 of the Access Regulations. 



 

Page | 414  

 

11.19 Given ComReg has identified in Section 5 that no Undertaking is likely to have SMP 

in the HB WHQA Market and the Zone A MI WHQA Market, ComReg cannot, as a 

matter of law impose any SMP based regulatory obligations in these markets. 

However, as noted in Section 10, ComReg has proposed a sunset period of 6 and 

12 months respectively for the withdrawal of existing remedies imposed upon 

Eircom in these markets (subject to the requirements specified). 

 Position set out in the 2016 Consultation 

11.3.1 Overview 

11.20 In Section 10 of the 2016 Consultation, ComReg set out its preliminary RIA. In so 

doing, ComReg noted that the purpose of a RIA is to establish whether regulation 

is actually necessary, to identify any possible negative effects which might result 

from imposing a regulatory obligation and to consider any alternatives. ComReg 

set out its approach and then conducted its RIA having regard to its proposed 

approach to imposing (or not) those regulatory remedies in Section 8 of the 2016 

Consultation, along with a consideration of other options.  

11.21 It should be noted that the preliminary RIA, in conjunction with the rest of the 

analysis and discussion set out in the 2016 Consultation, set out ComReg’s then 

preliminary assessment of the potential impact of the imposition of the proposed 

regulatory obligations in the LB TI WHQA Market and of the proposed removal of 

regulatory obligations in the HB TI WHQA Market and MI WHQA Market. The RIA 

was set out under the headings below. 

The principles adopted by ComReg in selecting remedies 

9.454 The 2016 Consultation referred to the legislative basis upon which ComReg must 

consider the imposition of remedies, including under Regulation 8(6) of the Access 

Regulations and Section 12(1)(a) of the Communications Regulations Act 2002 (as 

amended)791. 

                                            
 
 
791 See paragraphs 10.11 and 10.12 of the 2016 Consultation. 
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Description of the policy issue at hand and identify the objectives 

11.22 ComReg noted792 that it was required to impose at least one regulatory obligation 

on an operator designated as having SMP in order to mitigate the exercise of SMP 

and to ensure the effective competition within and across communications markets. 

11.23 Given the competition problems in the LB TI WHQA Market identified in section 7 

of the 2016 Consultation, ComReg stated that its objectives were to enhance the 

development of effective competition in relevant downstream markets and 

ultimately to help ensure that customers can reap maximum benefits in terms of 

price, choice and quality of service. In so doing, ComReg noted that it was seeking 

to: 

 prevent exploitative/exclusionary behaviours and/or restrictions or distortions 

in competition amongst SPs; and 

 provide regulatory certainty to all SPs through the development of an effective 

and efficient forward-looking regulatory regime that serves to promote 

competition. 

11.24 In pursuing these objectives, ComReg noted that it had considered the impact of 

specific forms of regulation in the LB TI WHQA Market and was of preliminary view 

that the remedies specified in Section 8 of the 2016 Consultation were both 

appropriate and justified in light of the market analysis and the identified 

competition problems. 

Identify and describe the potential regulatory obligations 

11.25 In the 2016 Consultation793, ComReg recognised that regulatory measures should 

be kept to the minimum necessary to address the identified market failures in an 

effective, efficient and proportionate manner. A range of potential incremental 

regulatory options were available to ComReg to address the potential competition 

problems identified in the LB TI WHQA Market with each of these then being 

considered. 

                                            
 
 
792 See paragraphs 10.13 to 10.15 of the 2016 Consultation. 

793 See paragraphs 10.16 to 10.40 of the 2016 Consultation. 
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11.26 ComReg noted that regulation can be considered to be incremental, such that only 

those obligations would be imposed which were necessary and proportionate to 

address the competition problems which have been identified in the 2016 

Consultation. ComReg explained that the lightest regulatory obligation that could 

be imposed on an operator designated as having SMP was a transparency 

obligation. Should this be insufficient to address competition problems on its own, 

ComReg noted that it could then apply non-discrimination obligations. If this was 

still insufficient, ComReg would next consider the imposition of access obligations 

or accounting separation obligations. The final measure that it would consider is 

whether to impose price control and cost accounting obligations. 

11.27 ComReg described all of these potential measures and then went on to determine 

the potential impact of its proposed regulatory approach on stakeholders with 

respect to LB TI WHQA Market. 

Determine the Impact on Stakeholders 

11.28 ComReg considered794 that the option of regulatory forbearance in the LB TI 

WHQA Market was not appropriate or justified given the potential competition 

problems identified in the 2016 Consultation and therefore, discounted this option. 

11.29 ComReg then considered 4 regulatory options with respect to the LB TI WHQA 

Market along with the potential impact of each option on stakeholders, namely: 

 Option 1: Impose Access obligations only; 

 Option 2: Impose Access, Transparency and Non-Discrimination obligations; 

 Option 3: Impose Access, Transparency, Non-Discrimination and Price 

Control & Cost Accounting obligations; and 

 Option 4: Impose Access, Transparency, Non-Discrimination, Price Control 

and Cost Accounting and Accounting Separation obligations. 

11.30 In assessing each of the options, ComReg considered the potential impact on 

Eircom, other SPs and consumers, before then going on to consider the potential 

impact on competition. 

                                            
 
 
794 See paragraphs 10.41 to 10.43 of the 2016 Consultation. 
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Assess the likely impacts and choose the best option 

11.31 Having considered its obligations under Regulation 8(6) of the Access Regulations 

and Section 12(1)(a) of the Communications Regulation Act 2002 (as amended) 

and, having considered the potential impacts on stakeholders and competition, 

including the potential impact on the development of competition within the internal 

market, ComReg’s preliminary view was that Option 4 was the most justified, 

reasonable and proportionate of the suggested approaches to regulation within the 

LB TI WHQA Market i.e. to impose Access, Transparency, Non-Discrimination, 

Price Control & Cost Accounting and Accounting Separation obligations795. 

11.32 ComReg considered that Option 4 represented the best means of ensuring that 

Eircom did not exploit its market power at the wholesale level to the detriment of 

competition in both upstream and downstream markets, and to the ultimate 

detriment of consumers. 

11.33 ComReg noted that Eircom’s strong position in both downstream retail LB TI LL 

market and the LB TI WHQA Market meant that Eircom not only had the ability, but 

also had an incentive, to engage in vertical leveraging and/or foreclosure type 

behaviours. For example, to impede downstream competitors through price (e.g. 

excessive/discriminatory pricing) and/or non-price anti-competitive behaviours. 

11.34 ComReg reiterated its preliminary view that no Undertaking is likely to have SMP 

in either HB TI WHQA Market or MI WHQA Market and thus, no regulatory 

remedies were being imposed in these Markets. ComReg noted that its regulatory 

options in the HB TI WHQA and MI WHQA Markets were therefore, limited to the 

timing of the withdrawal of existing regulation. 

11.35 ComReg considered that a six to nine months sunset period for removal of existing 

remedies in the HB TI WHQA Market and MI WHQA Market should allow Access 

Seekers sufficient time to seek alternative WHQA arrangements, if required, and 

would thereby preserve continuity in the supply of retail/wholesale services (if 

Eircom were to withdraw or significantly alter its terms and conditions of supply of 

HB TI WHQA and/or MI WHQA products following deregulation). 

                                            
 
 
795 See paragraphs 10.44 to 10.60 of the 2016 Consultation. 
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11.36 ComReg also proposed that Eircom would no longer be required (pursuant to 

regulation) to meet new requests for access in HB TI WHQA and/or MI WHQA  

Markets after the final Decision arising from the Consultation comes into effect. 

ComReg’s preliminary view was that it would be illogical to maintain such a 

requirement for a short period which, having expired, would then be subject to 

commercial negotiation. ComReg considered that the removal of existing 

obligations in HB TI WHQA and MI WHQA Markets facilitated a reduction in 

Eircom’s regulatory burden. 

11.3.2 Respondents’ Views 

11.37 5 out of 12 Respondents expressed views on ComReg’s RIA. ALTO, BT, Eircom, 

Enet and Vodafone disagreed with aspects of RIA. 

11.38 In commenting on the RIA, in most cases Respondents repeated views relating to 

issues which had been the subject of their responses on matters set out and 

discussed in earlier parts of the Consultation (and have been addressed above in 

this Further Consultation). For example, views were repeated on issues including 

market definition and the imposition/withdrawal of remedies. 

11.39 ALTO and BT reiterated their views relating to the proposed sunset period and de-

regulation of the MI WHQA Market. Both Respondents considered that further 

engagement with operators and other stakeholders is required in order to assess 

the impact of withdrawing obligations. 

11.40 In relation to proposed obligations in the LB TI WHQA Market, ALTO and BT 

suggested that ComReg should have also considered an alternative version of 

Option 4 which would include improved regulatory remedies including EoI standard 

and Statements of Compliance. 

11.41 Enet noted that a RIA is of little relevance given the proposed de-regulation of the 

MI WHQA Market and urged ComReg to conduct a new RIA following designation 

of Eircom with SMP in the Relevant WHQA Markets. 

11.42 Eircom considered that the approach to the RIA in general was wrong given it was 

a qualitative discussion and lacked a quantified assessment of the efficiency or cost 

of ComReg’s proposals and noted that a multi-criteria analysis could have been 

utilised. 
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11.43 Eircom also argued that ComReg has failed to consider options such as self-

regulation and co-regulation or how these options would work in conjunction with 

one or more of the proposed regulatory obligations. Eircom also noted that 

ComReg has not considered the likelihood of ex-post competition law achieving the 

same objectives as the proposed Option 4. 

11.44 Finally, Eircom reiterated its view that the proposed regulatory obligations will 

impede migration from the LB TI LLs and create artificial demand for these services. 

11.45 Vodafone considered that ComReg has failed to properly assess the impact of 

withdrawing obligations through more engagement with operators and other 

stakeholders and argued that ComReg could have opted to maintain regulation to 

a set date or designated Eircom with SMP, but apply less stringent obligations. 

11.3.3 ComReg’s Assessment of Respondents’ Views 

11.46 From the outset ComReg would note that, pursuant to Section 12 of the 

Communications Regulation Act 2002 (as amended), ComReg’s objectives in 

deciding on an appropriate regulatory approach are (i) to promote competition, (ii) 

to contribute to the development of the internal market, and (iii) to promote the 

interests of users within the Community. 

11.47 ComReg also takes account of those objectives set out in the Framework 

Regulations and Access Regulations. Regulation 6(1) of the Access Regulations 

states that ComReg shall encourage and, where appropriate, ensure, in 

accordance with the Access Regulations, adequate access, interconnection and 

the interoperability of services in such a way as to: (a) promote efficiency, (b) 

promote sustainable competition, (c) promote efficient investment and innovation, 

and (d) give the maximum benefit to end-users. Pursuant to Regulation 6(3) of the 

Access Regulations, ComReg, has ensured that obligations imposed are objective, 

transparent, proportionate and non-discriminatory and are applied in accordance 

with Regulations 12, 13 and 14 of the Framework Regulations. 

11.48 ComReg is also mindful of the need to ensure a consistent regulatory approach, 

and to ensure that there is no discrimination in the treatment of Undertakings 

providing electronic communications networks and services. Furthermore, 

ComReg only imposes ex ante regulatory obligations where there is no effective 

and sustainable competition, pursuant to Regulation 16 of the Framework 

Regulations. 
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11.49 In paragraphs 11.37 to 11.45 above, ComReg summarised the key issues raised 

by Respondents concerning ComReg’s RIA. ComReg now considers 

Respondents’ views according to the themes identified below: 

 Alternative options in determining a range of appropriate remedies in the LB 

TI WHQA Market were not considered (discussed in paragraphs 11.51 to 

11.52 below); 

 Insufficient quantitative analysis in RIA (discussed in paragraph 11.53 below); 

and 

 The impact of withdrawal of regulatory obligations was not assessed 

sufficiently (discussed in paragraphs 11.57 below). 

11.50 However, where, Respondents have repeated views which they had already raised 

in relation to earlier parts of the analysis set out in the 2016 Consultation, ComReg 

has addressed those views in the relevant section of this Further Consultation. For 

example, ComReg addresses views already raised by Respondents in relation to 

the definition of the Relevant WHQA Markets in Section 4 of this Further 

Consultation; views raised in relation to the imposition of particular remedies in the 

LB TI WHQA Market in section 8 of this Further Consultation; and views on the 

withdrawal of remedies and the appropriate sunset period in Section 10 of this 

Further Consultation. 

Alternative options in determining a range of appropriate remedies 
in the LB TI WHQA Market were not considered 

11.51 In its Submission, Eircom was of the view that ComReg did not consider other 

alternative approaches to remedies, such as self-regulation and/or co-regulation. 

In this regard, ComReg would point out that its assessment of competition in the 

LB TI WHQA market was conducted in accordance with the Modified Greenfield 

Approach and that in the absence of the imposition of regulation, Eircom is likely to 

have SMP in this market. Furthermore, in accordance with the Framework 

Regulations, ComReg is obliged to impose one or more regulatory obligations on 

an SMP Undertaking, with such obligations identified in Regulation 9 to 12 of the 

Access Regulations. The efficacy of the appropriate regulatory obligations were 

then considered in detail in the RIA that accompanied the 2016 Consultation.    
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11.52 Furthermore, in relation to the efficacy of ex post competition law to address the 

identified competition problems, the WHQA market is one that is considered by the 

European Commission to be susceptible to ex ante regulation, and as such, is 

identified where ex post competition law would not likely be sufficient to address 

the competition problems identified. As noted in the 2016 Consultation796 

Competition law applied on an ex post basis is often unsuitable in preventing 

certain competition problems such as excessive pricing, and this is evidenced by 

the scarcity of successful ex-post excessive pricing cases within EU jurisprudence. 

An ex-post approach to excessive pricing in markets such as the LB TI WHQA 

Market which is characterised by a lack of effective competition and high and non-

transitory entry barriers, is not likely to offer adequate protection for consumers or 

promote effective competition. This is because addressing such issues through 

competition law approaches (if it is proven to the required competition law standard) 

would likely occur substantially after the occurrence of the competition problem 

itself, thereby contributing to significant uncertainty amongst downstream market 

participants in the interim and undermining the development of effective 

competition to the detriment of consumers. 

Insufficient quantitative analysis in RIA 

11.53 In its Submission, Eircom was of the view that the 2016 Consultation lacked a 

quantified assessment of the efficiency or cost of ComReg’s proposals and noted 

that a multi-criteria analysis could have been utilised.  

11.54 As noted in the 2016 Consultation, in determining the impacts of the various 

regulatory options, current best practice appears to recognise that full cost-benefit 

analysis would only arise where it would be proportionate or in exceptional cases 

where robust, detailed and independently verifiable data is available. ComReg 

does not consider that this is the case for its analysis. 

11.55 ComReg notes that the 2016 Consultation and this Further Consultation both 

explore, in detail, the suitability of different regulatory approaches for the Relevant 

WHQA Markets. As such, the overall analysis considers the likely and potential 

impacts of various regulatory options taking account of the specific characteristics 

of the Relevant WHQA Markets. Therefore, this RIA forms part of a broader 

regulatory impact assessment which extends throughout a number of sections in 

the 2016 Consultation and this Further Consultation. 

                                            
 
 
796 See paragraph 7.15, for example. 
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11.56 The 2016 Consultation and this Further Consultation thus incorporate a full and 

objective assessment of the various regulatory options available for the Relevant 

WHQA Markets. As part of that assessment, ComReg has undertaken detailed 

analysis of the specific structure and characteristics of the Relevant WHQA 

Markets and a graduated impact assessment of potential regulatory options for 

addressing each of the specific problems identified (however a formal cost benefit 

analysis is not necessary). This RIA should, therefore, be read in conjunction with 

the analysis in the 2016 Consultation and this Further Consultation as a whole. 

The impact of withdrawal of regulatory obligations was not 
assessed sufficiently 

11.57 ALTO, BT, Enet and Vodafone all raised concerns that ComReg had not properly 

assessed the impact of the removal of regulation from the MI WHQA Market in 

particular. In this regard, ComReg would note that it engaged with Respondents 

and other stakeholders both through and after the publication of the 2016 

Consultation and has taken further account of the impact in its more granular 

assessment of the geographic scope of the MI WHQA Markets in Section 4 and is 

of the further preliminary view that there is a separate Zone A MI WHQA Market 

and Zone B MI WHQA Market. In Section 5 ComReg has proposed that no 

Undertaking has SMP in the Zone A MI WHQA Market. Section 11.4 below sets 

out the RIA in relation to this market.  

11.3.4 ComReg’s Preliminary Position in relation to the RIA 

on regulation in the LB TI WHQA Market 

11.58 In paragraphs 11.46 to 11.57 above ComReg has considered Respondents’ views 

on the RIA set out in the 2016 Consultation and considers that the RIA that 

accompanied the 2016 Consultation remains appropriate and identifies the impact 

of imposing regulation in the LB TI WHQA Market and removing it from the HB TI 

WHQA Market  

11.59 As discussed above, since ComReg has designated Eircom with SMP in the LB TI 

WHQA Market, ComReg is required to impose appropriate remedies in that market. 

In light of the nature of those competition problems that would be likely to arise 

absent of regulation, ComReg considers that Option 4 identified in paragraph 11.29 

represents the most justified, reasonable and proportionate of the available 

regulatory approaches. Thus, ComReg’s reasoned preliminary position is that the 

imposition of Access, Transparency, Non-Discrimination, Price Control and Cost 

Accounting and Accounting Separation obligations on Eircom is appropriate for the 

period of this review. 
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11.60 As discussed above, ComReg is of preliminary position that continued regulation 

in the HB TI WHQA is no longer warranted because no SP has SMP in this market. 

In Section 10 ComReg has set out its preliminary position that a six month sunset 

period for the removal of existing regulation in the HB TI WHQA Market is 

appropriate.  

 RIA in the Zone B MI WHQA Market 

11.61 In Section 4 of this Further Consultation, ComReg set out its preliminary view on 

the definition of Zone B MI WHQA Market, followed by an assessment in Section 5 

of competition within this market. ComReg consequently proposes to designate 

Eircom with SMP in the Zone B MI WHQA Market, as set out in Section 5. In Section 

8 ComReg considered, on the basis of a preliminary SMP finding, the potential for 

competition problems to arise in the Zone B MI WHQA Market over the review 

period in question. As noted in Section 9, in order to address the identified 

competition problems in the Zone B MI WHQA Market, ComReg is required to 

impose on Eircom one or more (as appropriate) of the obligations (or remedies) set 

out below: 

 Access;  

 Transparency;  

 Non-Discrimination;  

 Price Control and Cost Accounting; and/or 

 Accounting Separation. 

11.62 First, ComReg must consider the question of regulatory forbearance, and then 

incremental imposition of one or more of the obligations outlined above. 
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11.4.1 Forbearance  

11.63 In the case of the current analysis of the Zone B MI WHQA Market, ComReg is 

required797 to impose at least some level of regulation on Eircom, having been 

designated as having SMP. Regulation 8(1) of the Access Regulations and 

Regulation 27(4) of the Framework Regulations requires ComReg to impose at 

least some level of regulation on Undertakings ultimately designated as having 

SMP. In Section 5, ComReg set out its preliminary view that Eircom has SMP in 

the Zone B MI WHQA Market. In Section 8, ComReg identified a range of 

competition problems that could occur in the Zone B MI WHQA Market, absent 

regulation. 

11.64 In Section 8, ComReg set out its view that, absent regulation, Eircom has  the ability 

and incentive to engage in exploitative and/or exclusionary behaviour in the Zone 

B MI WHQA Market (and related markets). In view of this, absent the imposition of 

any remedies within the Zone B MI WHQA Market, it is ComReg’s view that such 

markets would not likely function effectively. For example, access could be 

effectively refused or materially delayed (resulting in certain consumers not being 

able to use retail MI LLs (or other) services or having to incur the additional costs 

in accessing such services). In addition, the price for MI WHQA LLs may be set 

above the level that would pertain in a competitive outcome and/or Eircom may be 

in a position to distort competition in other markets, such as the retail MI LL market. 

As highlighted in this Section, it is ComReg’s preliminary view that the option of 

regulatory forbearance in the Zone B MI WHQA Market is not, therefore, 

appropriate or justified. By not imposing any regulatory obligations on Eircom, 

ComReg would be acting contrary to its own regulatory obligations, as per 

Regulation 8(1) of the Access Regulations and Regulation 27(4) of the Framework 

Regulations, once SMP has been identified ComReg is obliged to impose at least 

one regulatory remedy.  

11.4.2 Transparency Obligations 

11.65 As noted in Section 1.2.1 above Eircom has previously been designated with SMP 

under the 2008 Decision and is currently subject to transparency obligations in that 

market.  

                                            
 
 
797 Per Regulation 8(1) of the Access Regulations. 
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11.66 ComReg’s preliminary view in Section 9 is that Eircom should be required to comply 

with transparency obligations in order to minimise information asymmetries and, 

therefore, facilitate effective access to WHQA LLs and promote effective 

competition in related and downstream markets. In Section 8 ComReg identified 

competition problems which, absent regulation, could potentially arise in the Zone 

B MI WHQA Market (and related markets). The competition problems identified 

included inter alia potentially excessive and/or discriminatory pricing, as well as a 

potential for outright or constructive (e.g. through protracted negotiations on terms 

and conditions) refusal to supply with a view to extracting prices above efficient 

cost and/or distorting competition in related markets. In this regard, ComReg is 

proposing that, as part of a general transparency obligation pursuant to Regulation 

9 of the Access Regulations, Eircom shall be required to publish a LLRO setting 

out the contractual terms and conditions and technical basis upon which Service 

Providers can obtain access to MI WHQA LLs. It is further proposed to require 

Eircom publish wholesale prices and to provide advance notice of price/product 

changes to ComReg and to other SPs.  

11.67 ComReg recognises that the LLRO and other transparency obligations may require 

some slightly increased level of implementation. However, as the LLRO is 

effectively the standard offer of contract for MI WHQA LL products, services and 

associated facilitates which Eircom has already largely published, ComReg is of 

the preliminary view that the incremental level of implementation associated with 

publishing such standard contracts and in meeting the other transparency 

obligations should be relatively contained.  

11.68 ComReg is also requiring Eircom to continue to provide information to SPs 

regarding its roll out plans, as well as information relating to wholesale MI WHQA 

products, services, and facilities such as the expected time for service availability. 

While ComReg has given some further specificity to the detail such obligations they 

largely mirror existing obligations. In any event, ComReg considered that such 

enhanced obligations are necessary and justified.  

11.69 Furthermore, as detailed in Section 9 above, ComReg is proposing to require that 

Eircom submit to ComReg a written Statement of Compliance adequately 

demonstrating its compliance with all of its regulatory obligations. While ComReg 

discusses this obligation here in the context of transparency obligations, it applies 

with respect to all of its other obligations.  
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11.70 ComReg has considered whether transparency obligations alone would be 

sufficient to address the competition problems identified in Section 8 and does not 

consider this to be the case. For example, problems inter alia associated with 

excessive pricing, discriminatory behaviour (on price or non-price grounds) and/or 

impeded or delayed access would not be capable of being adequately addressed 

through transparency obligations alone. 

11.4.3 Non-Discrimination Obligations 

11.71 The principle of non-discrimination is designed to ensure that Undertakings with 

market power do not distort competition, in particular, where they are vertically-

integrated Undertakings that supply services to Undertakings with whom they 

compete on downstream markets. As discussed in Section 8 a potential 

competition problem arises when an integrated operator has SMP in one market 

which has links with other adjacent markets either at a similar (horizontal) or 

different (vertical) level in the production or distribution chain. In such 

circumstances the SMP operator may attempt to transfer (leverage) its market 

power to such horizontally or vertically related markets. This could enable the SMP 

operator to strengthen its position in those related markets and potentially also 

reinforce its existing market power in the SMP market in question. 

11.72 As noted in Section 9798, Eircom currently has an obligation of non-discrimination 

with respect to the provision of MI WHQA LLs and additional associated facilities.  

11.73 In Section 8 ComReg identified that Eircom has the ability and incentive to engage 

in such behaviour which can impact upon downstream competition and consumers. 

For example, Eircom could offer different access products or service quality to 

different buyers. Equally so, Eircom could treat Access Seekers differently to its 

own retail subscribers. As a consequence, ComReg proposes to require that 

Eircom is subject to non-discrimination obligations, including in respect of Zone B 

MI WHQA prices or other charges and ensure that access and information are 

provided to all other Undertakings under the same conditions as Eircom provides 

to itself or to its downstream retail arm.  

                                            
 
 
798 See paragraph 9.17. 



 

Page | 427  

 

11.74 ComReg has considered whether non-discrimination obligations alone would be 

sufficient to address the competition problems identified in Section 8 and does not 

consider this to be the case. For example, excessive/discriminatory pricing, outright 

or constructive denial of access problems, delaying tactics or poor service quality 

issues could inter alia still remain in the presence of a transparency obligation. 

Therefore, the imposition of non-discrimination obligations is both proportionate 

and justified having regard to the competition problems identified.  

11.4.4 Access Obligations 

11.75 An access obligation gives SPs the right to request access to MI WHQA LL 

products and associated facilities and establishes the principles on which the 

relevant products and services should be made available. As noted in Section 9799, 

Eircom has a range of access obligations currently imposed upon it by virtue of its 

existing designation with SMP in the 2008 Decision. These include obligations to 

negotiate in good faith with Undertakings requesting access; not withdraw access 

to facilities already granted and continue to provide such facilities in accordance 

with existing terms and conditions and specifications; and meet reasonable 

requests for access to specified network elements, facilities or both such elements 

and facilities.  

11.76 ComReg’s preliminary view is that such obligations to provide MI WHQA LL 

products, services and facilities, which largely mirror existing obligations, are both 

proportionate and justified in view of the competition problems identified. ComReg 

has considered whether obligations other than those relating to access would in 

themselves resolve the competition problems identified and does not consider this 

to be the case. Similarly, the imposition of access obligations on their own also 

would not likely prevent all possible forms of exploitative/exclusionary behaviour in 

the Zone B MI WHQA Market such as excessive pricing, discrimination (on price or 

quality grounds) or ensure transparency of terms and conditions of access.  

                                            
 
 
799 See paragraphs 9.13 to 9.16. 
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11.4.5 Price Control and Cost Accounting Obligations 

11.77 The purpose of price control and cost accounting obligations is to ensure that prices 

charged are not set above efficient cost and to promote efficiency and sustainable 

retail competition while maximising consumer benefits. As noted in Section 1.2.1, 

Eircom is currently subject to a price control obligation of cost orientation and cost 

accounting pursuant to the 2008 Decision and the 2012 Pricing Decision.  

11.78 In the review of competition problems in Section 8, ComReg considered on a 

forward-looking basis the scope for competition problems to arise absent the 

imposition of price control and cost accounting obligations. Furthermore, Section 8 

identifies a number of competition, efficiency and ultimately consumer impacts 

arising from MI WHQA LL prices that are set above efficient cost.  

11.79 ComReg has proposed that Eircom should be subject to a cost-orientation 

obligation with respect to various access products, service and facilities. ComReg’s 

analysis, set out in Section 8, indicates that Eircom has the ability and incentive to 

engage in excessive pricing in the provision of access in the Zone B MI WHQA 

Market, absent regulation.  

11.80 In general, if specific price control obligations are to be meaningful, it may be 

necessary to have a clear and comprehensive understanding of the costs 

associated with Eircom’s provision of WHQA products, services and facilities. 

ComReg proposes to continue to impose a cost accounting obligation on Eircom 

having regard to its integrated position across several markets (in particular noting 

its SMP designations in a number of these markets). In the discussion of 

competition problems in Section 8, Eircom was identified as having particular ability 

and incentives to leverage its SMP position from the Zone B MI WHQA Market into 

related markets. There is thus, still a need to ensure sufficient visibility of how costs 

are allocated across the Zone B MI WHQA market and other horizontally and 

vertically-related inputs. As Eircom is already subject to a cost accounting 

obligation across a number of regulated markets, including the Zone B MI WHQA 

market, ComReg considers any incremental burden is minimal. 

11.81 ComReg has considered whether price control obligations alone would be sufficient 

to address the competition problems identified in Section 8, and does not consider 

this to be the case. For example, discriminatory behaviour (on price or non-price 

grounds) or denial of access problems would not be capable of being adequately 

addressed through such obligations alone.  
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11.4.6 Accounting Separation Obligations 

11.82 As noted in Section 9, in general, the purpose of an accounting separation 

obligation would be to provide a higher level of detail of information than that which 

can be derived from the statutory financial statements of Undertakings designated 

with SMP, with the objective of reflecting, as closely as possible, the performance 

of those parts of the Undertaking’s business were it to operate on a standalone 

basis. In the case of vertically-integrated Undertakings, it can support non-

discrimination obligations and prevent unfair cross-subsidies to other services.  

11.83 Eircom currently has an obligation to maintain separated accounts pursuant to the 

2008 Decision and the 2012 Accounting Separation Decision. In Section 8, 

ComReg has identified potential competition problems associated with possible 

price-related leveraging to be particularly pertinent in the case of Eircom (absent 

regulation) which highlights the importance of continuing to ensure a transparent 

and effective mechanism of accounting separation.  

11.84 Having regard to Eircom’s integrated position across several related markets (in 

particular noting its SMP designations in a number of these markets), separated 

accounts help disclose such possible competition problems and make visible the 

wholesale and internal transfer prices of a dominant operator’s services, thereby 

facilitating transparency as regards any potential misallocation of costs across 

different services. The main objective of accounting separation is to make the 

practical implementation of non-discrimination and cost-orientation transparent by 

showing cross-subsidisation between products. Requiring separated accounts for 

the main products and services creates more transparency on internal transfer 

pricing and repartition of common and joint costs. It is therefore considered 

proportionate and justified to continue to impose an obligation on Eircom to 

maintain separated accounts 

11.4.7 Determine the Impacts on Stakeholders 

11.85 Given that ComReg has proposed to designate Eircom with SMP in the Zone B MI 

WHQA Market, it is ComReg’s preliminary view, as outlined paragraphs 11.63 to 

11.64 above, that the option of regulatory forbearance is not appropriate or justified 

and can be discounted when considering the impact on stakeholders. 
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11.86 Having regard to the proposed SMP designation in Section 5 (which requires 

ComReg to impose at least some level of regulation800) as well as the review of 

competition problems and remedies in Sections 8 and 9 respectively, ComReg has, 

on an incremental basis, identified why a range of appropriate remedies are 

necessary, proportionate and justified, while at the same time discounting other 

remedies where appropriate.  

11.87 Having regard to the analysis and assessment of the Zone B MI WHQA Market, 

ComReg has now groups remedies into four options for the purpose of considering 

the incremental impact of each option on stakeholders: 

 Option 1: Impose Access obligations only; 

 Option 2: Impose Access, Transparency and Non-Discrimination obligations; 

 Option 3: Impose Access, Transparency, Non-Discrimination and Price 

Control and Cost Accounting obligations; 

 Option 4: Impose Access, Transparency, Non-Discrimination, Price Control 

& Cost Accounting and Accounting Separation obligations.  

                                            
 
 
800 Pursuant to Regulation 8(1) of the Access Regulations and Regulation 27(4) of the Framework 
Regulations. 
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11.4.8 Assess the Likely Impacts and Choose the Best 

Option 

11.88 In the discussion on the proposed approach on remedies set out in Section 9, 

ComReg has taken full account of its obligations under Regulation 8(6) of the 

Access Regulations (including that any proposed remedies are to be based on 

the nature of the problem identified), as well as its relevant objectives as set out 

under Section 12 of the Communications Regulation Acts 2002 (as amended).  

11.89 ComReg’s preliminary view is that, absent regulation, there is the potential and 

incentive for Eircom, as the SP designated with SMP in the Zone B MI WHQA 

Market, to engage in exploitative and exclusionary behaviours which would 

impact on competition and consumers. In Section 8 ComReg provided 

examples of potential competition problems and the impact of these on 

competition and consumers. ComReg has also highlighted its objectives in 

regulating the Zone B MI WHQA Market in paragraph 11.13 above, in particular, 

preventing restrictions or distortions of competition in affected downstream 

retail and wholesale markets and helping to ensure that consumers can achieve 

maximum benefits in terms of price, choice and quality of service.  

11.90 The imposition of appropriate ex ante remedies to address such competition 

problems was discussed and justified in Section 9 and each of the specific 

remedies is designed to promote the development of effective competition and 

to protect end-users. Given that a full suite of remedies is proposed to be 

applied on Eircom, it is ComReg’s belief that the risk of competition problems 

and associated impacts should be minimised. This will ultimately be to the 

benefit of Service Providers and end-users of downstream retail and wholesale 

services. 

11.91 The proposed maintenance of existing regulation on Eircom in the Zone B MI 

WHQA Market (i.e. Option 4) is considered justifiable in that it is required to 

ensure that Eircom does not exploit its market power at the wholesale level to 

the detriment of competition in both related markets, and to the ultimate 

detriment of consumers. In Section 8, a broad range of potential competition 

problems were identified for Eircom, which has the ability and incentives for 

both exploitative and exclusionary practices given its continuing significant 

presence in upstream and downstream markets.  
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11.92 In particular, Eircom’s strong position on downstream retail markets (see 

Section 3 of this Consultation) implies that the ability and incentives to engage 

in vertical leveraging/foreclosure would seem particularly strong for Eircom. In 

view of its control over a number of key input markets, Eircom has the ability 

and incentives to impede downstream competitors through price (e.g. 

excessive/ discriminatory pricing) and/or non-price means (e.g. by not 

facilitating access to essential services in the Zone B MI WHQA Market). The 

regulatory obligations proposed in designed to specifically address the 

competition problems identified and are proportionate in that they are the least 

burdensome means of achieving this objective.  

 Zone A MI WHQA Market Considerations 

11.93 As set out in Section 5, ComReg is of the preliminary view that no Undertaking 

is likely to have SMP in the Zone A MI WHQA Market. As a result, no regulatory 

obligations are being imposed on any SP in this market. 

11.94 At present, Eircom is regulated in the Zone A MI WHQA Market area by virtue 

of the 2008 Decision. As a result of the analysis contained in this Further 

Consultation, it is proposed that existing regulatory obligations on Eircom will 

be withdrawn in the Zone A MI WHQA Market (see Section 10 above). In 

particular, ComReg’s preliminary view is that high and non-transitory barriers to 

entry no longer appear to be present, and that the Zone A MI WHQA Market is 

tending towards effective competition. ComReg’s preliminary finding that no 

Undertaking is likely to have SMP in the Zone A MI WHQA Market implies that 

the market is no longer susceptible to ex ante regulation and, therefore, 

regulation is not warranted. 

11.95 On that basis, the removal of regulation from the Zone A MI WHQA Market has 

been proposed. Therefore, ComReg’s regulatory options in the Zone A MI 

WHQA Market are limited to the timing of the withdrawal of existing regulation. 

As noted in Section 10, ComReg has proposed a sunset period of 12 months 

for the withdrawal of existing remedies imposed upon Eircom in the Zone A MI 

WHQA Market. 



Market Review - Wholesale High Quality Access  ComReg 18/08 
 

 
 
 

Page | 438  

 

11.96 This will, amongst other things, allow Access Seekers sufficient time to seek 

alternative forms of Zone A MI WHQA supply, if required, and thereby preserve 

continuity in the supply of retail/wholesale services (were Eircom to withdraw, 

or significantly alter, its terms and conditions of Zone A MI WHQA supply 

following deregulation). To ultimately ensure the protection of consumer 

interests, ComReg also proposes to continue to monitor the effectiveness of 

competition within the Zone A MI WHQA Market, notwithstanding the proposed 

removal of regulation. In this respect, ComReg reserves its right to re-examine 

competitive conditions within the Zone A MI WHQA Market and, if appropriate, 

to intervene accordingly. 

11.97 ComReg also proposes that, within three months from the effective date of the 

final decision arising from this Further Consultation, Eircom will no longer have 

to meet new requests for access in the Zone A MI WHQA Market in the context 

of regulatory requirements (although is free to do so commercially). Seekers 

will require some time to make alternative supply arrangements and, in view of 

this, where access to MI WHQA LLs is not available immediately after such a 

decision, they will not be in a position compete for tenders/bids already 

underway. On the other hand, requiring Eircom to meet new access requests 

during the sunset period would not be ultimately sustainable in circumstances 

where post the twelve month sunset period Eircom is free to withdraw access 

to all MI WHQA LL services (although it may wish to continue to do so on a 

commercial basis). On balance, ComReg considers, therefore, that it is 

reasonable to require Eircom to provide new MI WHQA access requests for a 

very short period of 3 months following ComReg’s decision. 

11.5.1 Conclusion on RIA in Zone A MI WHQA Market 

11.98 Given regulatory obligations cannot be imposed in the Zone A MI WHQA Market 

(aside from the limited obligations regarding the proposed sunset period), this 

RIA does not further consider regulatory options with respect to the Zone A MI 

WHQA. 

 Overall Preliminary Conclusion on the RIA for the 

Relevant WHQA markets  

11.99 ComReg is still of the preliminary view that the RIA accompanying the 2016 

Consultation properly assesses the impact of the imposition of regulation in the 

LB TI WHQA market and its removal in the HB TI WHQA market and so it 

remains unchanged.  
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11.100 Furthermore, ComReg’s RIA on the impact of the imposition of regulation 

in the Zone B MI WHQA market and its removal in the Zone A MI WHQA market 

has been considered above.  

Question 10:  Do you agree with ComReg’s preliminary conclusions on 
the Regulatory Impact Assessment for the MI WHQA 
Markets? Please explain the reasons for your answer, 
clearly indicating the relevant paragraph numbers to 
which your comments refer, along with all relevant factual 
evidence supporting your position. 
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12 Next Steps 

12.1 The consultation period will run until the 4th of April 2018 and all comments on 

the issues set out in this Further Consultation are welcome. 

12.2 The task of analysing responses received will be made easier if all comments 

are referenced to the specific question numbers as set out previously in this 

Further Consultation and summarised in Appendix: 7. 

12.3 Having analysed and considered the comments received, ComReg will review 

the proposals set out in this Further Consultation, maintain or amend its 

proposals, as appropriate, including with respect to the draft measures set out 

in the Draft Decision Instrument at Appendix: 4 below. 

12.4 Having regard to Regulation 27(1) of the Framework Regulations, ComReg will 

consult with the Competition and Consumer Protection Commission on its 

preliminary views on the Relevant WHQA Market(s). 

12.5 ComReg will then notify its final draft measures to the European Commission, 

other NRAs and BEREC, pursuant to Regulation 13 of the Framework 

Regulations. Taking utmost account of any comments received from the 

European Commission as well as from the other aforementioned parties, 

ComReg will then seek to adopt and publish the final decision in its subsequent 

Response to Consultation and Decision. 

12.6 In order to promote further openness and transparency, ComReg will publish 

all responses to this Further Consultation (including any correspondence 

received in the course of the consultation and prior to the issue of the final 

decision), subject to the provisions of ComReg’s guidelines on the treatment of 

confidential information in ComReg Document No. 05/24.801 ComReg 

appreciates that many of the issues raised in this Further Consultation may 

require Respondents to provide confidential information if their comments are 

to be meaningful.  

                                            
 
 
801 Guidelines on the Treatment of Confidential Information, Response to Consultation, ComReg 

Document 05/24, March 2005. 

http://www.comreg.ie/_fileupload/publications/ComReg0524.pdf
http://www.comreg.ie/_fileupload/publications/ComReg0524.pdf
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12.7 As it is ComReg’s policy to make all responses available on its website and for 

inspection generally, Respondents to this Further Consultation are requested 

to clearly identify confidential material as described in Section 1.7 above. Such 

material will be treated subject to the provisions of ComReg’s guidelines on the 

treatment of confidential information as set out in ComReg Document No. 

05/24. 

12.8 In submitting comments, Respondents are also requested to provide a copy of 

their submissions in an unprotected electronic format in order to facilitate their 

subsequent publication by ComReg. 
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 TERA Report  
A 1.1 The TERA Report [non-confidential version] is published with this further 

consultation as a separate document, ComReg Document number 18/08a. 

This has been partially redacted due to confidentiality requirements. 
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 Map of Ireland, Zones 
A and B  

A 2.1 A map of Ireland showing the Zones A MI WHQA Market and Zone B MI 

WHQA Market is available to view on the ComReg website at the following 

link: 

https://siteviewer.comreg.ie/ComReg1808b 

A 2.2 This allows users to search the map based on address, Small Area ID and 

customer name, where the customer location has been identified on google 

maps. A google earth klm version of the map may be made available upon 

request to interested parties upon request. 
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 List of Small Areas, 
Zones A and B 

A 3.1 A list of the CSO Small Areas is published as a separate document, namely 

in ComReg Document 18/08b, in spreadsheet form. Each area is identified as 

belonging to either Zone A or Zone B. 
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 Draft Decision 

Instrument for the LB 

TI WHQA Market and 

the Zone B MI WHQA 

Market 

1. STATUTORY POWERS GIVING RISE TO THIS DECISION INSTRUMENT 

1.1 This Decision Instrument (“Decision Instrument”) is made by the Commission 

for Communications Regulation (“ComReg”) and relates to the market(s) for 

wholesale high quality access provided at a fixed location as identified by the 

European Commission in the 2014 Recommendation and analysed by ComReg 

in ComReg Document No. 16/69, ComReg Document No. 18/08 [This Further 

Consultation Document] and ComReg Document No. 18/XX [Final Decision 

Document], and defined by ComReg in ComReg Decision DXX/18. 

1.2 This Decision Instrument is made:  

(i) Pursuant to and having had regard to Sections 10 and 12 of the 

Communications Regulation Act 2002 (as amended);  

(ii) Pursuant to and having had regard to Regulation 6(1) of the Access 

Regulations and Regulation 16 of the Framework Regulations;  

(iii) Having taken the utmost account of the 2014 Recommendation, the 

Explanatory Note and the SMP Guidelines;  

(iv) Having, pursuant to Section 13 of the Communications Regulation Act 

2002 (as amended), where applicable, complied with Ministerial Policy 

Directions;  

(v) Having had regard to the analysis and reasoning set out in ComReg 

Document No. 16/69, ComReg Document No. 18/08 [This Further 

Consultation Document] and ComReg Document No. 18/XX [Final 

Decision Document], and having taken account of the submissions 

received from interested parties in response thereto following a public 

consultation pursuant to Regulation 12 of the Framework Regulations;  

(vi) Having consulted with the Competition and Consumer Protection 

Commission pursuant to Regulation 27 of the Framework Regulations;  
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(vii) Having notified the draft measure and the reasoning on which the 

measure is based to the European Commission, BEREC and the national 

regulatory authorities in other European Union Member States pursuant 

to Regulations 13 and 14 of the Framework Regulations and having taken 

utmost account of any comments made by these parties; 

(viii) Pursuant to Regulations 25, 26 and 27 of the Framework Regulations and 

Regulations 8, 9, 10, 11, 12, and 13 of the Access Regulations; and 

(ix) Having regard to the analysis and reasoning set out in ComReg Decision 

[DXX/18]. 

1.3 The provisions of ComReg Document No. 16/69, ComReg Document No. 18/08 

[This Further Consultation Document] and ComReg Document No. 18/XX [Final 

Decision Document], and ComReg Decision [DXX/18] shall, where appropriate, 

be construed consistently with this Decision Instrument.    

1.4 To the extent that there is any conflict between a decision instrument dated 

prior to the Effective Date and this Decision Instrument, this Decision Instrument 

shall prevail.  

PART I - GENERAL PROVISIONS (SECTIONS 2 TO 5 OF THE DECISION 

INSTRUMENT) 

2. DEFINITIONS 

2.1 In this Decision Instrument, unless the context otherwise suggests: 

“Access” shall have the same meaning as under Regulation 2 of the Access 
Regulations, as may be amended from time to time; 

“Access Regulations” means the European Communities (Electronic 
Communications Networks and Services) (Access) Regulations 2011 (S.I. No. 
334 of 2011), as may be amended from time to time; 

“Access Seeker” means an Undertaking (or other authorised operator) that 
purchases, or could potentially purchase, WHQA Services; 

“Analogue Leased Line” means a leased line with an analogue (2 or 4 wire) 
interface; 

“Associated Facilities” shall have the same meaning as under Regulation 2 
of the Framework Regulations, as may be amended from time to time; 

“BAFO” means Best and Final Offer 

“BEREC” means the Body of European Regulators for Electronic 
Communications, as established pursuant to Regulation (EC) No. 1211/2009 of 
the European Parliament and of the Council of 25 November 2009; 
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“Bottom Up Long Run Average Incremental Cost plus” or “BU-LRAIC+” 
means the methodology used to estimate the “LRAIC plus” of an efficient 
operator which is derived from an economic and/or engineering model of an 
efficient network. The LRAIC plus costs are the average efficiently incurred 
directly attributable variable and fixed costs, including an appropriate 
apportionment of joint and common costs;  

“Channelised E1 (2Mb/s) Access” means the Eircom wholesale service 
which combines multiple sub 2Mb/s circuits onto a single 2Mb/s circuit; 

“Communications Regulation Act 2002 (as amended)” means the 
Communications Regulation Act 2002 (No. 20 of 2002), as amended; 

“ComReg” means the Commission for Communications Regulation, 
established under Section 6 of the Communications Regulation Act 2002 (as 
amended); 

 “ComReg Decision D06/08” means ComReg Document No. 08/103 entitled 
“Market Analysis – Leased Line Market Review: Response to Consultation on 
Draft Decision Instrument Final Decision Notice and Decision Instrument”, 
dated 22 December 2008; 

“ComReg Decision D03/09” means ComReg Document No. 09/65 entitled 
“Response to Consultation Document and Final Decision – Response to 
Consultation Document No. 09/11: Review of the regulatory asset lives of 
Eircom Limited”, dated 11 August 2009; 

“ComReg Decision D02/10” means ComReg Document No. 10/12 entitled 
“Lease Lines Markets: Review of Urban Centres – Response to Consultation 
09/86 and Final Decision”, dated 15 February 2010; 

“ComReg Decision D08/10” means ComReg Document No. 10/67 entitled 
“Response to Consultation Document and Final Direction and  Decision, 
Response to Consultation Document No. 09/75 and Final Direction and 
Decision: Accounting Separation and Cost Accounting Review of Eircom 
Limited”, dated 31 August 2010; 

“ComReg Decision D02/11” means ComReg Document No. 11/22 entitled 
“Response to Consultation and Final Decision – Amendments to the 
transparency obligation and the access obligation in the market for wholesale 
terminating segments of leased lines”, dated 22 March 2011; 

“ComReg Decision D05/11” means ComReg Document No. 11/45 entitled 
“Response to Consultation and Decision on the Introduction of Key 
Performance Indicators for Regulated Markets”, dated 29 June 2011; 

“ComReg Decision D02/12” means ComReg Document No. 12/03 entitled 
“Response to Consultation Document No. 10/70 and 11/32 – A final decision 
further specifying the price control obligation in the market for wholesale 
terminating segments of leased lines”, dated 2 February 2012; 
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“ComReg Decision D12/13” means ComReg Document No. 13/75 entitled 
“Leased Line Markets: Further review of Urban Centres – Final Decision and 
Response to Consultation”, dated 29 July 2013; 

“ComReg Decision D05/15” means ComReg Document No. 15/82 entitled 
“Market Review, Wholesale Fixed Voice Call Origination and Transit Markets, 
Response to Consultation and Decision”, dated 24 July 2015; 

“ComReg Decision DXX/18” means ComReg Document No. 18/XX, entitled 
[TITLE TO BE INSERTED] [the Final Decision, which is the subject of this 
Further Consultation and yet to be published]; 

“ComReg Document No. 05/24” means ComReg Document No. 05/24 
entitled “Response to Consultation, Guidelines on the treatment of confidential 
information, Final text of Guidelines”, dated 22 March 2005; 

“ComReg Document No. 16/69” means ComReg Document No. 16/69, 
entitled “Market Review: Wholesale High Quality Access at a Fixed Location, 
Consultation and Draft Decision”, dated 18 August 2016; 

“ComReg Document No. 17/26” means ComReg Document No. 17/26, 
entitled “Pricing of Wholesale Services in the Wholesale Local Access (WLA) 
market and Wholesale Central Access (WCA) markets: Further Specification of 
Price Control Obligations in Market 3a (WLA) and Market 3b (WCA) – 
Consultation and Draft Decision”, dated 7 April 2017;  

“ComReg Document No. 18/08” means ComReg Document No. 18/08, 
entitled “Market Review: Wholesale High Quality Access at a Fixed Location, 
Response to Consultation and Further Consultation” [This Further Consultation 
Document]; 

“ComReg Document No. 18/XX” means ComReg Document No. 18/XX, 
entitled [TITLE TO BE INSERTED] [the Final Decision Document, which is the 
subject of this Further Consultation and yet to be published]; 

“Co-Location” shall have the same meaning and description as under Part B 
“Co-location services” of the Schedule to the Access Regulations (as may be 
amended from time to time), save that it includes for the purposes of this 
Decision Instrument, access to the main distribution frame (MDF) and/or to the 
optical distribution frame (ODF), floor space, Alternating Current (AC) power, 
Direct Current (DC) power air conditioning, mast access, roof access, cable 
trays and trunking as applicable, at an Eircom Exchange; 

“Co-Location Rack Interconnection” means Interconnection between two or 
more co-location equipment racks belonging to two or more separate 
Undertakings’; 
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“Co-Location Resource Sharing” means the facility whereby an Undertaking 
(the first Undertaking) is permitted to share the resources (including space, 
power) allocated to that first Undertaking by Eircom in an Exchange with 
another Undertaking (the second Undertaking) to which Eircom is also 
providing Access to products, services and facilities;  

“Competition and Consumer Protection Commission” formerly the 
Competition Authority and the National Consumer Agency; 

 “Customer-Sited Handover” or “CSH” means that Eircom provides the 
transmission path from the Eircom Exchange or node to the Access Seeker’s 
premises, without the requirement for the Access Seeker to extend its network; 

“E1 Channelised Link” means a 2Mb/s timeslot on a Transport Link used for 
delivery sub 2Mb/s End User Links; 

“Effective Date” means the date set out in Section 26 of this Decision 
Instrument; 

“EFM” mean Ethernet First Mile; 

“Eircom” means Eircom Limited, and its subsidiaries and any related 
companies, and any Undertaking which it owns or controls, and any 
Undertaking which owns or controls Eircom Limited, and its successors and 
assigns. For the purpose of this Decision Instrument, the terms “subsidiary” and 
“related company” shall have the meaning ascribed to them in the Companies 
Act 2014 (as may be amended from time to time); 

“Electronic Communications Network(s)” or “ECN(s)” shall have the same 
meaning as under Regulation 2 of the Framework Regulations, as may be 
amended from time to time; 

“Electronic Communications Service(s)” or “ECS(s)” shall have the same 
meaning as under Regulation 2 of the Framework Regulations, as may be 
amended from time to time; 

“End User” shall have the same meaning as under Regulation 2 of the 
Framework Regulations, as may be amended from time to time. For  the 
avoidance of doubt, End User(s) shall be deemed to include any natural or legal 
person who facilitates or intends to facilitate the provision of public 
communications networks or publicly available electronic communications 
services to other End Users and who is not acting as an Undertaking; 

“End User Link” or “EUL” means an End User Link as defined in Eircom’s 
PPC Product Description; “Equivalence of Outputs” means the provision of 
products, services, facilities, and information by the SMP Undertaking to OAOs 
such that such products, services, facilities, and information are provided to 
OAOs in a manner which achieves the same standards in terms of functionality, 
price, terms and conditions, service and quality levels as the SMP Undertaking 
provides to itself, albeit potentially using different systems and processes; 

“ENH” means Edge Node Handover; 
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“(the) Explanatory Note” means the Commission Staff Working Document: 
Explanatory Note accompanying the 2014 Recommendation (9 October 2014, 
SWD (2014) 298; 

“Framework Regulations” means the European Communities (Electronic 
Communications Networks and Services) (Framework) Regulations 2011 (S.I. 
No. 333 of 2011), as may be amended from time to time; 

“High Bandwidth TI WHQA” means wholesale leased lines provided over 
wired infrastructure over a TDM interface at bandwidths greater than 2Mb/s; 

“IBH” means In-Building Handover; 

“In-Span Handover” or “ISH” means the connection between the Eircom 
Exchange or node and the Access Seeker’s nominated Point of Handover. In 
this instance the Access Seeker extends its network to a point close to the 
Eircom node (this can be in an underground chamber for example; 

“Interconnection” shall have the same meaning as under Regulation 2 of the 
Access Regulations, as may be amended from time to time; 

“Interconnection Service(s)” includes CSH, IBH, ISH, and ENH; 

“Kb/s” means kilobit(s) per second;  

“Key Performance Indicator(s)” or “KPI(s)” means a measure(s) of the 
standard(s) of product, service or facility provided by Eircom to Undertakings 
and by Eircom to itself; 

“Leased Line” means a service that involves the supply of dedicated 
transmission capacity between fixed locations. Leased Lines and WHQA are 
used interchangeable in this document; 

“Leased Lines Reference Offer” or “LLRO” is the latest version of the offer 
of contract by Eircom to OAOs in relation to wholesale leased lines (but which 
may from time to time be amended). For the avoidance of doubt the LLRO 
includes the documents which are expressly referred to in the LLRO as being 
part of the LLRO. To the extent that there is any conflict between the LLRO and 
Eircom’s obligations now set out herein, it is the latter which shall prevail;  

“LLRO Change Matrix” means the table of information collated by Eircom 
which specifies the non-price related amendments made to its LLRO, including 
the date(s) on which such amendments come into effect; 

“LLRO Price List Change Matrix” means the table of information collated by 
Eircom which specifies the amendments made to the LLRO Price List(s) which 
are contained in its LLRO, including the date(s) on which such amendments 
come into effect; 

“LLRO Price List(s)” means the list of charges collated by Eircom for products, 
services and facilities which are to be provided and specified in its LLRO in 
accordance with the requirements of this Decision Instrument; 
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“Long Run Average Incremental Cost plus” or “LRAIC+” means the 
average efficiently incurred directly attributable variable and fixed costs, plus an 
appropriate apportionment of joint and common costs; 

“Low Bandwidth TI WHQA” means wholesale leased lines provided over 
wired infrastructure over a TDM interface at bandwidths less than or equal to 
2Mb/s; 

“Mb/s” means megabit(s) per second; 

“MI WHQA” means wholesale leased lines, irrespective of bandwidth, provided 
over wired infrastructure over modern interfaces such as Ethernet,  EFM, 
xWDM and other such high bandwidth interfaces; 

“Ministerial Policy Directions” for the purposes of this Decision Instrument 
means the policy directions made by Dermot Ahern TD, then Minister for 
Communications, Marine and Natural Resources, dated 21 February 2003 and 
26 March 2004; 

 “OSS” means operational support systems; 

“Other Authorised Operator(s)” or “OAO(s)” means an Undertaking that is 
not Eircom, providing or intending to provide an ECN or an ECS pursuant to 
Regulation 4 of the Authorisation Regulations; 

 “PPC” means Private Partial Circuit as defined in Eircom’s product 
descriptions; 

“Product Development Roadmap” means is a list of all proposed future 
developments for a particular product family; 

“(the) Relevant Markets” means the markets described in Section 4 of this 
Decision Instrument; 

“Revision History” means a documented list of changes to the Statement of 
Compliance as required under Section 20 of this Decision Instrument. The list, 
which contains the changes from the previous draft of the Statement of 
Compliance, should be maintained and printed in a dedicated and indexed 
section of each Statement of Compliance; 

“Service Credit(s)” means a financial credit which is provided by Eircom to an 
OAO where Eircom has failed to meet the service levels which Eircom commits 
to from time to time in its SLA; 

“Service Level Agreement(s)” or “SLA(s)” mean legally binding contracts 
between Eircom and OAOs in relation to the service levels which Eircom 
commits to from time to time, as more particularly set out in the LLRO. For the 
avoidance of doubt, however, to the extent that there is any conflict between 
the SLAs and Eircom’s obligations set out in this Decision Instrument, it is the 
latter which shall prevail; 
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“Shared Services within or between Co-location Racks” means the facility 
whereby an Undertaking is permitted to share the services allocated to that 
Undertaking by Eircom in an Exchange with another Undertaking that the 
Undertaking is providing access services to; 

 “Significant Market Power obligation(s)” or “SMP obligation(s)” are those 
obligations as more particularly described in Part II below, as may be amended 
from time to time; 

 “(the) SMP Guidelines” means the European Commission guidelines of 11 
July 2002 on market analysis and the assessment of significant market power 
under the Community regulatory framework for electronic communications 
networks and services (2002/C165/03) (OJ C 165, 11.7.2002, p.6); 

“Significant Market Power Undertaking” or “SMP Undertaking” means the 
Undertaking designated in Section 5 of this Decision Instrument as having 
Significant Market Power; 

“Structured Information” means information that is documented and 
managed through an established business process in a formal manner and 
includes memos, email messages, letters, order forms, invoices, agendas and 
reports et al; 

“TDM” means Time Division Multiplexing; 

“Transport Link” means a TDM based Interconnection Service used to deliver 
EULs as defined in Eircom’s product description802; 

 “Undertaking(s)” shall have the same meaning as under Regulation 2 of the 
Framework Regulations, as may be amended from time to time; 

“Unstructured Information” means information that is managed in an informal 
manner; 

“Version Control” means a standardised regime for the management of 
changes to documents as it relates to Section 20 of this Decision Instrument. 
Different versions of the Statement of Compliance should be identified by a 
number, letter or code, associated with a date and timestamp. Revision History 
is included as part of the Version Control regime;  

“WEIL” means Wholesale Ethernet Interconnection Link; 

“WES” means Wholesale Ethernet Service; 

                                            
 
 
802 Partial Private Circuit Product Description, V3.0, 23/06/2017. 

http://www.openeir.ie/WorkArea/DownloadAsset.aspx?id=4736. 

http://www.openeir.ie/WorkArea/DownloadAsset.aspx?id=4736
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“WHQA” means a service that involves the supply of dedicated transmission 
capacity between fixed locations. WHQA and Leased Lines are used 
interchangeable in this document; 

“WSEA” means Wholesale Symmetrical Ethernet Access Product; 

“xWDM” means Wavelength-Division Multiplexing; 

“Zone A” means that area comprising of those XXX small areas set out in 
Appendix XX of ComReg Decision DXX/18; 

“Zone B” means that area comprising of those XXX small areas set out in 
Appendix XX of ComReg Decision DXX/18; 

“(the) 2014 Recommendation” means the European Commission 
Recommendation of 9 October 2014 on relevant product and service markets 
within the electronic communications sector susceptible to ex ante regulation in 
accordance with Directive 2002/21/EC of the European Parliament and of the 
Council on a common regulatory framework for electronic communications 
networks and services (OJ L 295, 11.10.2014, p. 79). 

3. SCOPE AND APPLICATION 

3.1 This Decision Instrument is binding upon Eircom and Eircom shall comply with 

it in all respects.  

3.2 This Decision Instrument applies to Eircom in respect of activities falling within 

the scope of the Relevant Market(s) defined in Section 4 of this Decision 

Instrument. 

4. MARKET DEFINITION 

4.1 This Decision Instrument relates to the wholesale market(s) for high quality 

access provided at a fixed location as identified by the European Commission 

in the 2014 Recommendation and analysed by ComReg in ComReg Document 

No. 16/69, ComReg Document No. 18/08 [This Further Consultation Document] 

and ComReg Document No. 18/XX [Final Decision Document], and defined by 

ComReg in ComReg Decision DXX/18. For the purposes of this Decision 

Instrument, ComReg identifies four separate markets as more particularly 

defined in Section 4.2 below (referred to in this Decision Instrument singularly 

as the Relevant National Low Bandwidth Traditional Interface Wholesale High 

Quality Access Market, the National High Bandwidth Traditional Interface 

Wholesale High Quality Access Market, the Zone A Modern Interface 

Wholesale High Quality Access Market and the Zone B Modern Interface 

Wholesale High Quality Access Market; referred to collectively as the Relevant 

Markets). 
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4.2 Pursuant to Regulation 26 of the Framework Regulations and in accordance 

with the 2014 Recommendation, the Explanatory Note and taking the utmost 

account of the SMP Guidelines, in accordance with the principles of competition 

law, the Relevant Markets defined in this Decision Instrument are: 

(i) the National Low Bandwidth Traditional Interface Wholesale High Quality 

Access Market (“the (Relevant) Low Bandwidth TI WHQA Market”); 

(ii) the National High Bandwidth Traditional Interface Wholesale High Quality 

Access Market (“the (Relevant) High Bandwidth TI WHQA Market”); and 

(iii) the Zone A Modern Interface Wholesale High Quality Access Market (“the 

(Relevant) Zone A MI WHQA Market”); 

(iv) the Zone B Modern Interface Wholesale High Quality Access Market (“the 

(Relevant) Zone B MI WHQA Market”). 

5. MARKET ASSESSMENT AND SIGNIFICANT MARKET POWER (“SMP”) 

5.1 It is hereby decided that the Relevant Low Bandwidth TI WHQA Market is 

susceptible to ex ante regulation. 

5.2 It is hereby decided that the Relevant High Bandwidth TI WHQA Market is not 

susceptible to ex ante regulation. 

5.3 It is hereby decided that the Relevant Zone A MI WHQA Market is not 

susceptible to ex ante regulation. 

5.4 It is hereby decided that the Relevant Zone B MI WHQA Market is susceptible 

to ex ante regulation. 

5.5 Pursuant to Regulation 25 and Regulation 27 of the Framework Regulations 

and taking the utmost account of the SMP Guidelines, having determined that 

the Relevant Low Bandwidth TI WHQA Market is not effectively competitive, 

Eircom is designated as having SMP in the Relevant Low Bandwidth TI WHQA 

Market. 

5.6 Pursuant to Regulation 25 and Regulation 27 of the Framework Regulations 

and taking the utmost account of the SMP Guidelines, having determined that 

the Relevant High Bandwidth TI WHQA Market is effectively competitive, no 

operator is designated as having SMP in the Relevant High Bandwidth TI 

WHQA Market. 
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5.7 Pursuant to Regulation 25 and Regulation 27 of the Framework Regulations 

and taking the utmost account of the SMP Guidelines, having determined that 

the Relevant Zone A MI WHQA Market is effectively competitive, no operator is 

designated as having SMP in the Relevant Zone A MI WHQA Market. 

5.8 Pursuant to Regulation 25 and Regulation 27 of the Framework Regulations 

and taking the utmost account of the SMP Guidelines, having determined that 

the Relevant Zone B MI WHQA Market is not effectively competitive, Eircom is 

designated as having SMP in the Relevant Zone B MI WHQA Market. 

PART II - SMP OBLIGATIONS (SECTIONS 6 TO 12 OF THE DECISION 

INSTRUMENT) IN RELATION TO LOW BANDWIDTH TRADITIONAL INTERFACE 

WHOLESALE HIGH QUALITY ACCESS 

6. SMP OBLIGATIONS IN RELATION TO LOW BANDWIDTH TI WHOLESALE 

HIGH QUALITY ACCESS PRODUCTS, SERVICES AND FACILITIES 

6.1 ComReg is imposing certain SMP obligations on Eircom in accordance with and 

pursuant to Regulations 8, 9, 10, 11, 12 and 13 of the Access Regulations, as 

detailed further in Sections 7 to 12 below in respect of the Relevant Low 

Bandwidth TI WHQA Market, excluding Analogue Leased Lines, Digital Leased 

Lines (also known as Wholesale Leased Lines) and Channelised E1 (2MB) 

access. In this Part II, references to the Low Bandwidth TI Wholesale High 

Quality Access Market shall at all times exclude Analogue Leased Lines, Digital 

Leased Lines (also known as Wholesale Leased Lines) and Channelised E1 

(2MB) products. 

7. OBLIGATIONS TO PROVIDE ACCESS 

7.1 Pursuant to Regulation 12(1) of the Access Regulations, Eircom shall meet all 

reasonable requests from Undertakings for the provision of Access to Low 

Bandwidth TI WHQA products, services and Associated Facilities. 

7.2 Without prejudice to the generality of Section 7.1 of this Decision Instrument 

and pursuant to Regulation 12(2) of the Access Regulations, Eircom shall 

provide and grant Access to Undertakings for the following particular Low 

Bandwidth TI WHQA products, services and Associated Facilities:-   

Partial Private Circuit leased lines, consisting of: 

a. End User Links of bandwidths 64kb/s up to and including bandwidths of 

2Mb/s; and 

b. Interconnection Services, in particular Transport Links, including In-Span 

Handover and Customer Sited Handover variants. 
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7.3 Without prejudice to the generality of Sections 7.1 and 7.2 of this Decision 

Instrument, Eircom shall offer and continue to offer and provide Access to the 

products, services and facilities referred to in Sections 7 and/or 8 of this 

Decision Instrument in accordance with the product descriptions and terms and 

conditions of supply or use, as specified in the current version of the LLRO (i.e. 

LLRO version N, dated 21 June 2017, as published on Eircom’s wholesale 

website) as may be amended from time to time, and, in addition, in accordance 

with Eircom’s obligations under this Decision Instrument. 

7.4 Without prejudice to the general obligations set out in Sections 7.1 to 7.3, of 

this Decision Instrument, Eircom shall: 

(i) pursuant to Regulation 12(2)(b) of the Access Regulations, negotiate in 

good faith with Undertakings requesting Access; 

(ii) pursuant to Regulation 12(2)(c) of the Access Regulations, not withdraw 

Access to products, services and facilities already granted without the 

prior approval of ComReg and in accordance with terms and conditions 

as may be determined by ComReg; 

(iii) pursuant to Regulation 12(2)(e) of the Access Regulations, grant open 

access to technical interfaces, protocols or other key technologies that are 

indispensable for the interoperability of products, services or facilities; 

(iv) pursuant to Regulation 12(2)(h) of the Access Regulations, provide 

Access to OSS or similar software systems necessary to ensure fair 

competition in the provision of services (being those products, services 

and facilities described in this Section 7).  

8. CONDITIONS ATTACHED TO THE ACCESS OBLIGATION 

8.1 Pursuant to Regulation 12(3) of the Access Regulations, Eircom shall, in 

relation to the obligations set out in Section 7 above, grant Undertakings Access 

in a fair, reasonable and timely manner. 

8.2 Without prejudice to the generality of Section 8.1 above, pursuant to Regulation 

12(3) of the Access Regulations, Eircom shall:  

(i) conclude, maintain and update, as appropriate, legally binding SLAs with 

Undertakings, which shall include committed service levels and ensure an 

efficient level of performance;  

(ii) negotiate in good faith with Undertakings in relation to the conclusion of 

legally binding and fit-for-purpose SLAs (either in the case of a new SLA 

or an amendment to an existing SLA) ;  
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(iii) ensure that SLAs include provision for Service Credits to be provided by 

Eircom to Access Seekers in the event that committed service levels are 

not met; ensure that SLAs specify the circumstances that trigger the 

payment of Service Credits, such as, but not limited to, a failure by Eircom 

to achieve committed service levels, or the occurrence of certain specified 

events (such as, but not limited to, incidents of service outage or 

deterioration), and/or other such criteria as appropriate 

(iv) ensure that SLAs detail the methodology for the calculation of Service 

Credits and shall include the provision of an example calculation; 

(v) ensure that the application of Service Credits, where they occur, shall be 

applied automatically and in a timely and efficient manner; and 

(vi) ensure that the level of the Service Credits are fair and reasonable. 

8.3 For the avoidance of doubt, the access obligations set out in this Section 8 shall 

apply irrespective of the electronic communications service that the requested 

access product, service or facility shall be used to provide. The purpose for 

which the access request is made is not limited to the provision of services to 

End Users.  

9. OBLIGATION OF NON-DISCRIMINATION 

9.1 Pursuant to Regulation 10 of the Access Regulations, Eircom shall have an 

obligation of non-discrimination in respect of the provision of Access, including 

Access as regards those services, products and facilities described in Sections 

7 and/or 8 of this Decision Instrument. Without prejudice to the generality of the 

foregoing, Eircom shall: 

(i) apply equivalent conditions in equivalent circumstances to other 

Undertakings requesting, or being provided with Access (including Access 

to those products, services and facilities described in Sections 7 and/or 8 

of this Decision Instrument) or requesting or being provided with 

information in relation to such Access; and 

(ii) provide Access (including Access to those products, services and facilities 

described in Sections 7 and/or 8 of this Decision Instrument) and 

information in relation to such Access to all other Undertakings under the 

same conditions and of the same quality as Eircom provides to itself or to 

its subsidiaries, affiliates or partners. 
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9.2 Without prejudice to the generality of Section 9.1 above, Eircom shall (unless 

otherwise specified in this Decision Instrument) provide Access, including 

Associated Facilities, to those products, services and facilities required in 

accordance with Sections 7 and/or 8 of this Decision Instrument on, at least, an 

Equivalence of Outputs basis.  

9.3 Without prejudice to the generality of Section 9.1, the obligations contained 

therein shall apply irrespective of whether or not a specific request for services 

or information has been made to Eircom by an Undertaking. 

10. OBLIGATION OF TRANSPARENCY 

10.1 Pursuant to Regulation 9 of the Access Regulations, Eircom shall be subject to 

an obligation of transparency in relation to Access (including Access to those 

products, services and facilities described in Sections 7 and/or 8 of this Decision 

Instrument). 

10.2 Without prejudice to the generality of Section 10.1 of this Decision Instrument, 

pursuant to Regulation 9(2) of the Access Regulations, Eircom shall make 

publicly available and keep updated on its website, a LLRO and an associated 

Price List.   

10.3 The LLRO shall be sufficiently unbundled so as to ensure that Undertakings 

availing of Access (including Access to those products, services and facilities 

described in Sections 7 and/or 8 of this Decision Instrument) are not required 

to pay for products, services or facilities which are not necessary for the Access 

requested. 

10.4 Without prejudice to the generality of Section 10.3 of this Decision Instrument, 

and in accordance with the obligations specified elsewhere in this Decision 

Instrument, Eircom shall ensure that its LLRO includes at least the following: 

(i) a description of the offer of contract for Access (including Access to those 

products, services and facilities described in Sections 7 and/or 8 of this 

Decision Instrument) broken down into components according to market 

needs; 

(ii) a description of any associated contractual or other terms and conditions 

for supply of Access (including Access to those products, services and 

facilities described in Sections 7 and/or 8 of this Decision Instrument) and 

use, including prices; 
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(iii) a description of the technical specifications and network characteristics of 

the Access (including Access to those products, services and facilities 

described in Sections 7 and/or 8 of this Decision Instrument) being 

offered; and 

(iv) the terms, conditions, Service Level Agreements, guarantees and other 

product related assurances associated with Low Bandwidth TI WHQA 

products, services and facilities. 

10.5 In the event of any conflict between the LLRO and associated documentation 

such as the LLRO Price List (including where represented as updated for the 

purposes of this Decision Instrument), and Eircom’s obligations as set out under 

this Decision Instrument, it is the latter which shall prevail. 

10.6 Without prejudice to the generality of Sections 10.1 and 10.2 above and 

pursuant to Regulation 9 of the Access Regulations Eircom shall: 

(i) continue to publish and keep updated on its publicly available website, its 

LLRO in the same form and format as version N, dated 21 June 2017, as 

may be amended from time to time, insofar as those products, services or 

facilities contained therein relate to the obligations set out in this Decision 

Instrument; 

(ii) publish and keep updated on its publicly available website both clean (or 

unmarked) and tracked changed (or marked) versions of its LLRO (insofar 

as it relates to the products, services and facilities to be provided in 

accordance with the requirements of this Decision Instrument). The 

tracked change version of the LLRO shall be sufficiently clear to allow 

Undertakings to clearly identify all actual and proposed amendments from 

the preceding version of its LLRO; 

(iii) publish and keep updated on its publicly available website an 

accompanying LLRO Change Matrix which lists all of the amendments 

incorporated or to be incorporated in any amended LLRO; 

(iv) publish and keep updated on its publicly available website both clean 

(unmarked) and tracked changed (marked) versions of the LLRO Price 

List(s) (insofar as it relates to the products, services and facilities to be 

provided in accordance with the requirements of this Decision Instrument). 

The tracked change version of the LLRO Price List shall be sufficiently 

clear to allow Undertakings to clearly identify all actual and proposed 

amendments from the preceding version of its LLRO Price List; 

(v) publish and keep updated on its publicly available website a LLRO Price 

List Change Matrix; and 
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(vi) maintain and make publicly available on its wholesale website a copy of 

historic versions of its LLRO, LLRO Price List, LLRO Change Matrix and 

LLRO Price List Change Matrix. 

10.7 Eircom shall ensure that its wholesale invoices are sufficiently disaggregated, 

detailed and clearly presented such that an Undertaking can reconcile invoices 

to Eircom’s LLRO and LLRO Price Lists. 

10.8 Eircom Shall invoice Access Seekers on a monthly basis, one month in advance 

of the provision of the relevant service, with credit terms set at thirty (30) 

calendar days. 

10.9 In respect of both pricing and non-pricing amendments or changes to the LLRO 

resulting from either the offer of a new product, service or facility which falls with 

the scope of the Relevant Low Bandwidth TI WHQA Market or a change to an 

existing product, service or facility which falls within the scope of the Relevant 

Low Bandwidth TI WHQA Market, the following obligations will apply:  

(i) Eircom shall, unless otherwise agreed by ComReg, make publicly 

available and publish on Eircom’s publicly available wholesale website at 

least three (3) months in advance of their coming into effect, any proposed 

amendments or changes to the LLRO or the LLRO Price List(s).  

(ii) Eircom shall notify ComReg in writing with the information to be published 

at least five (5) working days in advance of any such publication taking 

place, that is, three (3) months and five (5) working days prior to any 

amendments or changes coming into effect. The periods referred to in this 

Section may be varied with the agreement of ComReg or at ComReg’s 

discretion. 

10.10 Eircom shall, as specified by ComReg in writing from time to time, make publicly 

available on its wholesale website, information such as accounting information, 

technical specifications, network characteristics, terms and conditions for 

supply and use, and prices, in respect of the products, services and facilities 

referred to in Sections 7 and/or 8 of this Decision Instrument. 
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10.17 If ComReg concludes that the information is confidential and/or commercially 

sensitive, Eircom shall publish general details as to the nature of such 

information and shall make it available to an OAO that has signed a Non-

Disclosure Agreement (“NDA”), the terms and conditions of which shall be fair, 

reasonable and non-discriminatory. The NDA shall also be published on 

Eircom’s publicly available website. Any confidential and/or commercially 

sensitive information referred to in Section 10.16 above shall not be made 

available by Eircom to its downstream operations until such time as it is made 

available to an OAO, or as otherwise agreed with ComReg. 

10.18 If and when the commercially sensitive and/or confidential information referred 

to in Sections 10.16 and 10.17 above ceases to be commercially sensitive 

and/or confidential, it shall be made available by Eircom on its publicly available 

wholesale website without undue delay and without the need for an NDA to be 

signed. 

10.19 For the avoidance of doubt, the obligations set out in this Section 10 apply 

irrespective of whether or not a specific request for products, services, facilities 

or information has been made by an Undertaking to Eircom. 

11. OBLIGATION OF ACCOUNTING SEPARATION 

11.1 Pursuant to Regulation 11 of the Access Regulations, Eircom shall have an 

obligation to maintain separated accounts in respect of the products, services 

and facilities falling within the scope of this Decision Instrument and the Low 

Bandwidth TI WHQA Market. All of the obligations in relation to accounting 

separation, set out at Annexes 1 and 2 of ComReg Decision D08/10, applying 

to Eircom and in force immediately prior to the Effective Date of this Decision 

Instrument, and relating to products, services and facilities falling within the 

scope of this Decision Instrument and the Low Bandwidth TI WHQA Market 

shall be maintained in their entirety. 

12. OBLIGATIONS RELATING TO PRICE CONTROL AND COST ACCOUNTING 

12.1 Pursuant to Regulation 13(1) of the Access Regulations, Eircom shall maintain 

appropriate cost accounting systems in respect of products, services and 

facilities described in Sections 7 and/or 8 of this Decision Instrument. 

12.2 Pursuant to Regulation 13(1) of the Access Regulations, the prices offered or 

charged by Eircom to any Undertaking for Access to, or use of, the products, 

services or facilities described in Sections 7 and/or 8 of this Decision Instrument 

shall be cost orientated. 
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12.3 Pursuant to and in accordance with Regulation 13 of the Access Regulations, 

the prices offered or charged by Eircom to any Undertaking for any product, 

service or facilities described in Sections 7 and/or 8 of this Decision Instrument 

shall be calculated using a BU-LRAIC+ cost model, as described in Chapter 8 

of ComReg Document No. 16/69. 

12.4 Without prejudice to the generality of Section 12.2, pursuant to Regulation 13 

of the Access Regulations, Eircom shall ensure that it recovers no more than 

its actual incurred costs adjusted for efficiencies (plus a reasonable rate of 

return) in respect of connection fees for any product, service and/or facility 

described in Sections 7 and/or 8 of this Decision Instrument. 

12.5 Without prejudice to the generality of Sections 12.2, 12.3 and 12.4 above the 

prices offered or charged by Eircom to any Undertaking for any product, service 

or facilities described in Sections 7 and/or 8 of this Decision Instrument shall be 

no higher than the prices prevailing for those products, services or facilities on 

the day before the Effective Date. 

 

PART III - SMP OBLIGATIONS (SECTIONS 13 TO 20 OF THE DECISION 

INSTRUMENT) IN RELATION TO ZONE B MODERN INTERFACE WHOLESALE 

HIGH QUALITY ACCESS 

13. SMP OBLIGATIONS IN RELATION TO ZONE B MI WHOLESALE HIGH 

QUALITY ACCESS PRODUCTS, SERVICES AND FACILITIES 

13.1 ComReg is imposing certain SMP obligations on Eircom in accordance with and 

pursuant to Regulations 8, 9, 10, 11, 12 and 13 of the Access Regulations, as 

detailed further in Sections 14 to 20 below in respect of the Relevant Zone B MI 

WHQA Market. 

14. OBLIGATIONS TO PROVIDE ACCESS 

14.1 Pursuant to Regulation 12(1) of the Access Regulations, Eircom shall meet all 

reasonable requests from Undertakings for the provision of Access to MI WHQA 

products and services including Associated Facilities. 

14.2 Without prejudice to the generality of Section 14.1 of this Decision Instrument 

and pursuant to Regulation 12(2) of the Access Regulations, Eircom shall 

provide and grant Access to Undertakings for the following particular products, 

services and Associated Facilities:-   

All MI WHQA products, services and associated facilities, including, but 

not limited to: 
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Leased lines, consisting of: 

a. Ethernet access circuits, xWDM access circuits (and other high 

bandwidth interface) WHQA of any bandwidth located in Zone B; 

and 

b. Interconnection Services, Co-location, Co-location Resource 

Sharing, Co-Location Rack Interconnection, Shared Services 

within of between Co-Location Racks and Associated Facilities and 

services; and 

c. Interconnection Sharing. 

14.3 Without prejudice to the generality of Section 14.1 of this Decision Instrument 

and pursuant to Regulation 12 of the Access Regulations, following a request 

from an Access Seeker(s) (including Eircom itself) for a new product, service or 

facility or a non-pricing amendment to an existing product, service or facility, 

Eircom shall meet the following timelines, taking due account of its other 

obligations including its non-discrimination obligations: 

(i) within three (3) working days of receipt of request, confirm in writing that 

the request has been received; 

(ii) within fifteen (15) working days of receipt of request, confirm to the Access 

Seeker whether or not the request is for a new or amended product, 

service or facility and whether or not the request falls within the scope of 

Eircom’s obligations. Where an Access request is refused (or refused in 

part) then Eircom shall comply with Section 17.22 of the Decision 

Instrument in this regard and provide a unique reference to identify the 

request; 

(iii) within thirty (30) working days of receipt of request, confirm whether the 

requesting Access Seeker has provided Eircom with sufficient information 

to process the request (unless otherwise agreed between Eircom and the 

Access Seeker), including the Access Seeker’s view on the priority of the 

request relative to other requests pertaining to the Zone B MI WHQA 

Market that have already been submitted by that Access Seeker. During 

this thirty (30) day period Eircom may seek any clarifications that it may 

reasonably require from the Access Seeker regarding the request. Eircom 

or the Access Seeker may, for any particular request, seek agreement 

from ComReg that the thirty (30) working day period be extended; 
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(iv) within eighty five (85) working days, unless otherwise agreed with 

ComReg, confirm in writing to the Access Seeker whether it agrees to 

provide the requested new or amended product, service or facility. Where 

the request is refused (or refused in part), Eircom shall comply with its 

obligations to give written reasons for its decision at the time of refusal. In 

the case of any divergence between Eircom’s product proposal and what 

was originally requested, the relevant details such as each of the objective 

reasons for any such divergence shall be documented and provided by 

Eircom to the relevant Access Seeker(s) within eighty five (85) working 

days in a fair and reasonable manner. Should further analysis, by Eircom, 

during the RAP Product Development Process, give rise to new issues or 

concerns that bring into question the reasonableness of the Access 

request, then Eircom should fully explain (i.e. objectively justify) to the 

relevant Access Seeker(s) why a particular development, which it 

previously considered was reasonable and that it had previously agreed 

to develop, requires amendment or cannot progress to completion. 

14.4 Without prejudice to the generality of Sections 14.1 and 14.2 of this Decision 

Instrument, Eircom shall offer and continue to offer and provide Access to the 

products, services and facilities referred to in Section 14 of this Decision 

Instrument in accordance with the product descriptions and terms and 

conditions of supply or use, as specified in the current version of the LLRO (i.e. 

LLRO version N, dated 21 June 2017 as published on Eircom’s wholesale 

website) as may be amended from time to time, and, in addition, in accordance 

with Eircom’s obligations under this Decision Instrument. 

14.5 Without prejudice to the general obligations set out in Sections 14.1 to 14.3, of 

this Decision Instrument, Eircom shall: 

(i) pursuant to Regulation 12(2)(b) of the Access Regulations, negotiate in 

good faith with Undertakings requesting Access; 

(ii) pursuant to Regulation 12(2)(c) of the Access Regulations, not withdraw 

Access to facilities already granted without the prior approval of ComReg 

and in accordance with terms and conditions as may be determined by 

ComReg; 

(iii) pursuant to Regulation 12(2)(e) of the Access Regulations, grant open 

access to technical interfaces, protocols or other key technologies that are 

indispensable for the interoperability of products, services or facilities; 

(iv) pursuant to Regulation 12(2)(h) of the Access Regulations, provide 

Access to OSS or similar software systems necessary to ensure fair 

competition in the provision of services (including those products, services 

and facilities described in this Section 14).  
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15. CONDITIONS ATTACHED TO THE ACCESS OBLIGATION 

15.1 Pursuant to Regulation 12(3) of the Access Regulations, Eircom shall, in 

relation to the obligations set out in Section 14 above, grant Undertakings 

Access in a fair, reasonable and timely manner. 

15.2 Without prejudice to the generality of Section 15.1 above, pursuant to 

Regulation 12(3) of the Access Regulations, Eircom shall:  

(i) conclude, maintain and update legally binding, fit for purpose SLAs with 

Access Seekers for WHQA products, services and facilities, which shall 

encourage an efficient level of performance;  

(ii) negotiate in good faith with Access Seekers in relation to the conclusion 

of legally binding and fit-for-purpose SLAs (either in the case of a new SLA 

or an amendment to an existing SLA); 

(iii) provide Access Seekers, at the end of the SLA Negotiation Period, with 

Eircom’s best and final offer (‘BAFO’) in respect of the relevant SLA which, 

for the avoidance of doubt, shall be fit for purpose; include all relevant 

information that is required under this Section 15.2 and accord with the 

principles set out in this Section 15.2. The SLA Negotiation Period ends 

with the closing of negotiations and the making of a BAFO by Eircom to 

Access Seekers with respect to the SLA. When Eircom makes its BAFO, 

the SLA Negotiation Period is deemed by ComReg to be concluded; 

(iv) ensure that the SLA Negotiation Period includes a discussion on the 

process for suspension of an SLA and the associated terms and 

conditions, as described below; 

(v) ensure that SLAs specify the circumstances that trigger the payment of 

Service Credits, such as, but not limited to, a failure by Eircom to achieve 

committed service levels, or the occurrence of certain specified events 

(such as, but not limited to, incidents of service outage or deterioration), 

and/or other such criteria as appropriate; 

(vi) ensure that SLAs specify the methodology to be used for calculating the 

quantum of any Service Credits to be paid and include an example 

calculation of Service Credits; 

(vii) ensure that circumstances which trigger the payment of Service Credits 

and the methodology for calculating the quantum of Service Credits, taken 

together, are fair and reasonable in that they adequately incentivise 

Eircom to deliver an efficient level of service quality and allow Access 

Seekers to recoup at a minimum the direct costs and any other loss of 

value that the Access Seekers incur as a result of the circumstances that 

triggered the payment of Service Credits; 
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(viii) ensure that the application of Service Credits, where they occur, shall be 

applied automatically and in a timely and efficient manner; 

(ix) ensure that SLAs include, where appropriate, the comprehensive set of 

terms and conditions governing the circumstances when the SLA can be 

suspended, and the process to be applied for the suspension of the SLA. 

Such terms and conditions should be based on objectively defined and 

measurable parameters; 

(x) in relation to an existing product, service or facility, following a request 

from an Access Seeker (including Eircom) for an amendment to an SLA, 

Eircom shall, within one (1) month of the receipt of such a request, inform 

the Access Seeker in writing whether the request for an amendment is 

accepted or rejected and, if accepted, include details of the SLA 

Negotiation Period and the associated start date. Negotiations in respect 

of the amended SLA shall close, unless otherwise agreed with ComReg, 

within six (6) months of the date the Access Seeker makes such a request. 

Within one (1) month of the date the Access Seeker makes such a 

request, Eircom may seek an extension to the six (6) month period from 

ComReg; 

(xi) in relation to an amendment to an existing product, service or facility, 

where Eircom itself initiates the amendment, Eircom shall, within one (1) 

month of the initiated amendment, inform and seek Access Seekers’ views 

as to whether the proposed product amendment should result in an 

amendment to the relevant SLA; 

(xii) ensure that its obligations with respect to SLAs have been complied with 

prior to notifying ComReg of non-pricing amendments or changes to the 

Leased Line Reference Offer (‘LLRO’) resulting from the offer of a new or 

an amendment to an existing product, service or facility that falls with the 

scope of the Relevant Market; 

(xiii) ensure that the new or amended SLA is implemented and is made 

available to Access Seekers by the date on which: 

a. any amendment or change to an existing product, service or facility; 

or 

b. the offer of a new product, service or facility 

comes into effect. 

(xiv) where the amended SLA does not relate to (xiii)a or (ii) above, Eircom 

shall ensure that the amended SLA is implemented and is made available 

to Access Seekers within three (3) months from the end of the SLA 

Negotiation Period (unless otherwise agreed with ComReg); 
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(xv) within six (6) months (unless otherwise agreed with ComReg) of the 

Effective Date of this Decision Instrument, Eircom shall update its SLAs to 

include all relevant information and accord with the principles set out 

above. 

15.3 The access obligations set out in this Section 15 shall apply irrespective of the 

electronic communications service that the requested access product, service 

or facility shall be used to provide. For the avoidance of doubt, the purpose for 

which the access request is made is not limited to the provision of services to 

End Users.  

16. OBLIGATION OF NON-DISCRIMINATION 

16.1 Pursuant to Regulation 10 of the Access Regulations, Eircom shall have an 

obligation of non-discrimination in respect of the provision of Access, including 

Access as regards those services, products and facilities described in Sections 

14 and/or 15 of this Decision Instrument. Without prejudice to the generality of 

the foregoing, Eircom shall: 

(i) apply equivalent conditions in equivalent circumstances to other 

Undertakings requesting, or being provided with Access (including Access 

to those products, services and facilities described in Sections 14 and/or 

15 of this Decision Instrument) or requesting or being provided with 

information in relation to such Access; and 

(ii) provide Access (including Access to those products, services and facilities 

described in Sections 14 and/or 15 of this Decision Instrument) and 

information in relation to such Access to all other Undertakings under the 

same conditions and of the same quality as Eircom provides to itself or to 

its subsidiaries, affiliates or partners. 

16.2 Without prejudice to the generality of Section 16.1 above, Eircom shall (unless 

otherwise specified in this Decision Instrument) provide Access, including 

Associated Facilities, to those products, services and facilities required in 

accordance with Sections 14 and/or 15 of this Decision Instrument on, at least, 

an Equivalence of Outputs basis.  

16.3 Without prejudice to the generality of Section 16.1, the obligations contained 

therein shall apply irrespective of whether or not a specific request for services 

or information has been made to Eircom by an Undertaking. 
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17. OBLIGATION OF TRANSPARENCY 

17.1 Pursuant to Regulation 9 of the Access Regulations, Eircom shall be subject to 

an obligation of transparency in relation to Access (including Access to those 

products, services and facilities described in Sections 14 and/or 15 of this 

Decision Instrument). 

17.2 Without prejudice to the generality of Section 17.1 of this Decision Instrument, 

pursuant to Regulation 9(2) of the Access Regulations, Eircom shall make 

publicly available and keep updated on its website, a LLRO and an associated 

Price List.   

17.3 The LLRO shall be sufficiently unbundled so as to ensure that Undertakings 

availing of Access (including Access to those products, services and facilities 

described in Sections 14 and/or 15 of this Decision Instrument) are not required 

to pay for products, services or facilities which are not necessary for the Access 

requested. 

17.4 Without prejudice to the generality of Section 17.3 of this Decision Instrument, 

and in accordance with the obligations specified elsewhere in this Decision 

Instrument, Eircom shall ensure that its LLRO includes at least the following: 

(i) a description of the offer of contract for Access (including Access to those 

products, services and facilities described in Sections 14 and/or 15 of this 

Decision Instrument) broken down into components according to market 

needs; 

(ii) a description of any associated contractual or other terms and conditions 

for supply of Access (including Access to those products, services and 

facilities described in Sections 14 and/or 15 of this Decision Instrument) 

and use, including prices; 

(iii) a description of the technical specifications and network characteristics of 

the Access (including Access to those products, services and facilities 

described in Sections 14 and/or 15 of this Decision Instrument) being 

offered; and 

(iv) the terms, conditions, Service Level Agreements, guarantees and other 

product related assurances associated with MI WHQA products, services 

and facilities. 

17.5 In the event of any conflict between the LLRO and associated documentation 

such as the LLRO Price List (including where represented as updated for the 

purposes of this Decision Instrument), and Eircom’s obligations as set out under 

this Decision Instrument, it is the latter which shall prevail. 
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17.6 Without prejudice to the generality of Sections 17.1 and 17.2 above and 

pursuant to Regulation 9 of the Access Regulations Eircom shall: 

(i) continue to publish and keep updated on its publicly available website, its 

LLRO in the same form and format as version N, dated 21 June 2017, as 

may be amended from time to time, insofar as those products, services or 

facilities contained therein relate to the obligations set out in this Decision 

Instrument; 

(ii) publish and keep updated on its publicly available website both clean (or 

unmarked) and tracked changed (or marked) versions of its LLRO (insofar 

as it relates to the products, services and facilities to be provided in 

accordance with the requirements of this Decision Instrument). The 

tracked change version of the LLRO shall be sufficiently clear to allow 

Undertakings to clearly identify all actual and proposed amendments from 

the preceding version of its LLRO; 

(iii) publish and keep updated on its publicly available website an 

accompanying LLRO Change Matrix which lists all of the amendments 

incorporated or to be incorporated in any amended LLRO; 

(iv) publish and keep updated on its publicly available website both clean 

(unmarked) and tracked changed (marked) versions of the LLRO Price 

List(s) (insofar as it relates to the products, services and facilities to be 

provided in accordance with the requirements of this Decision Instrument). 

The tracked change version of the LLRO Price List shall be sufficiently 

clear to allow Undertakings to clearly identify all actual and proposed 

amendments from the preceding version of its LLRO Price List; 

(v) publish and keep updated on its publicly available website a LLRO Price 

List Change Matrix; and 

(vi) maintain and make publicly available on its wholesale website a copy of 

historic versions of its LLRO, LLRO Price List, LLRO Change Matrix and 

LLRO Price List Change Matrix. 

17.7 Eircom shall ensure that its wholesale invoices are sufficiently disaggregated, 

detailed and clearly presented such that an Undertaking can reconcile invoices 

to Eircom’s LLRO and LLRO Price Lists. 

17.8 Eircom Shall invoice Access Seekers on a monthly basis, one month in advance 

of the provision of the relevant service, with credit terms set at thirty (30) 

calendar days. 
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17.9 In respect of both pricing and non-pricing amendments or changes to the LLRO 

resulting from either the offer of a new product, service or facility which falls with 

the scope of the Relevant MI WHQA Market or a change to an existing product, 

service or facility which falls within the scope of the Relevant MI WHQA Market, 

the following obligations will apply:  

(i) Eircom shall, unless otherwise agreed by ComReg, make publicly 

available and publish on Eircom’s publicly available wholesale website at 

least three (3) months in advance of their coming into effect, any proposed 

amendments or changes to the LLRO or the LLRO Price List(s).  

(ii) Eircom shall notify ComReg in writing with the information to be published 

at least five (5) working days in advance of any such publication taking 

place, that is, three (3) months and five (5) working days prior to any 

amendments or changes coming into effect. The periods referred to in this 

Section may be varied with the agreement of ComReg or at ComReg’s 

discretion. 

17.10 Eircom shall, as specified by ComReg in writing from time to time, make publicly 

available on its wholesale website, information such as accounting information, 

technical specifications, network characteristics, terms and conditions for 

supply and use, and prices, in respect of the products, services and facilities 

referred to in Sections 14 and/or 15 above. 

17.11 Pursuant to Regulation 9(3) of the Access Regulations, ComReg may issue 

directions requiring Eircom to make changes or amendments to its SLAs, the 

LLRO (and its associated documents), LLRO Price List, LLRO Change Matrix 

or LLRO Price List Change Matrix to give effect to obligations imposed by this 

Decision Instrument and to publish such documents with such changes. In 

accordance with Regulation 18 of the Access Regulations, ComReg may issue 

directions to Eircom from time to time requiring it to publish information, such 

as accounting information, technical specifications, network characteristics, 

terms and conditions for supply and use and prices. 

17.12 Eircom shall publish KPIs on its publicly available wholesale website. The 

specification of the content of the KPIs shall be in accordance with the 

obligations set out in ComReg Decision D05/11 (as may be amended from time 

to time).  Pursuant to Regulations 8, 9 and 18 of the Access Regulations, the 

sections of Annex 4 of the Decision Instrument contained in ComReg Decision 

D05/11 titled “Metrics associated with Supply of Services”, “Metrics associated 

with Designation of Service Orders” and “Metrics associated with Repair of 

Services” are withdrawn and replaced with the following: 

“Metrics associated with Services in the MI WHQA market 
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17.16 Where Eircom considers certain aspects of information to be provided under 

the obligations set out in this Section 17 to be of a confidential and/or 

commercially sensitive nature, Eircom shall, without delay, provide ComReg 

with complete details of such information along with objective reasons justifying 

why it considers that information is confidential and/or commercially sensitive. 

ComReg will consider the information in accordance with ComReg Document 

No. 05/24. If ComReg considers that the information is not confidential and/or 

commercially sensitive, it shall be published by Eircom in accordance with its 

obligations under this Section. 

17.17 If ComReg concludes that the information is confidential and/or commercially 

sensitive, Eircom shall publish general details as to the nature of such 

information and shall make it available to an OAO that has signed a Non-

Disclosure Agreement (“NDA”), the terms and conditions of which shall be fair, 

reasonable and non-discriminatory. The NDA shall also be published on 

Eircom’s publicly available website. Any confidential and/or commercially 

sensitive information referred to in Section 17.16 above shall not be made 

available by Eircom to its downstream operations until such time as it is made 

available to an OAO, or as otherwise agreed with ComReg. 

17.18 If and when the commercially sensitive and/or confidential information referred 

to in Sections 17.16 and 17.17 above ceases to be commercially sensitive 

and/or confidential, it shall be made available by Eircom on its publicly available 

wholesale website without undue delay and without the need for an NDA to be 

signed. 

17.19 For the avoidance of doubt, the obligations set out in this Section 17 apply 

irrespective of whether or not a specific request for products, services, facilities 

or information has been made by an Undertaking to Eircom. 

17.20 Eircom shall publish and keep updated on its publicly available website a 

description of its product development process, including a description of all 

process steps and activities, identifying all key milestones and decision points, 

starting from the receipt of a request from an Access Seeker, through to the 

launch of a new or changed wholesale product, service or facility.  

17.21 For each proposed development, Eircom shall, at the earliest possible time, but 

in any event not later than fifteen (15) working days after the receipt of an 

access request for the development of a product, service or facility in a 

regulated market, provide and keep updated on its publicly available website a 

Product Development Roadmap listing all of the accepted access requests with 

the following details for each proposed development: 

(i) a unique identifier for each access request; 
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(ii) a description of each access request including a copy of, or links to, all 

documents relevant to each request; 

(iii) the milestones and associated target dates to develop and launch each 

proposed product, process or service. Eircom shall inform Access 

Seekers of any changes to such target dates at the earliest point in time 

after the need for such changes are identified by Eircom; 

(iv) a method for tracking the progress of developments against those dates; 

(v) Eircom must identify the proposed date by which Access Seekers can 

notify Eircom of the degree of priority to be given to each particular 

development, and communicate that date to Access Seekers. 

17.22 Eircom shall publish the following information: 

(i) for each access request received by Eircom and accepted by Eircom as 

being in a regulated market Eircom shall, at the earliest possible time, but 

not later than fifteen (15) working days after the receipt of the access 

request, advise all Access Seekers that the request has been received 

and provide them with information regarding the request; 

(ii) the information provided to Access Seekers should include a unique 

reference number that will allow tracking of the request, and all known 

details relevant to the request, including, but not limited to, a copy of the 

request where a written request has been made and, in all cases, a 

description of the key features and functionality requested; 

(iii) not later than thirty (30) working days, unless otherwise agreed with 

ComReg, after receipt of the access request, Eircom shall agree with the 

Access Seeker an accurate description of the requirement(s) and shall 

publish a description of the requested product or service on its publicly 

available website; 
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(iv) within eighty five (85) working days, unless otherwise agreed with 

ComReg, Eircom shall confirm in writing to Access Seekers whether it 

agrees to provide the requested new or amended product, service or 

facility. Where the request is refused, Eircom shall comply with its 

obligations to give written reasons for its decision at the time of refusal. In 

addition, Eircom shall advise all other Access Seekers when the request 

has been refused and give written reasons for its decision to refuse to 

meet the request, at the time of refusal, to all other Access Seekers. If 

Eircom does not intend to fully meet the requirement(s) (i.e., where, for 

example, Eircom agrees to the development, but some elements of the 

requirement are not being met) Eircom should make Access Seekers 

aware of this within eighty five (85) working days. The relevant details, 

such as the objective reasons for any divergence from the original request, 

shall also be documented and provided by Eircom to Access Seekers 

within eighty five (85) working days. Eircom shall, in addition, within eighty 

five (85) working days, identify the degree of priority relative to all other 

developments, including Access requests and amendments proposed by 

Eircom, of regulated products, services or facilities in the Relevant Market 

that it proposes to assign to each proposed development; 

(v) Eircom shall, for each such development, provide Access Seekers with all 

other relevant documentation including, but not limited to, any revised 

industry process manual, price lists or technical manuals; 

(vi) at all stages of the wholesale product development process, Eircom shall 

make publicly available and keep updated on its website, all relevant 

documentation describing the product or service which will be delivered 

by each development in sufficient detail such that an operator could 

reasonably be aware of the key features and functionality proposed, the 

proposed geographic reach of the product or service and any relevant 

limitations of the product or service; 

(vii) Eircom shall provide and keep updated on its publicly available website a 

Product Development Roadmap listing all of the accepted access 

requests including the priority given by Eircom to the development of each 

request relative to other developments of regulated products, services or 

facilities within the Zone B MI WHQA Market. Eircom shall update its 

Product Development Roadmap with the priority given by it to a request 

within 85 working days of receipt of such a request; 
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(viii) Eircom shall publish the prioritisation process and the criteria used by it 

with respect to the prioritisation of product developments in relation to 

each other. Eircom shall objectively justify to Access Seekers any 

reprioritisation of a request that may occur from the time of the initial 

request until its launch; 

(ix) Eircom shall provide and keep updated on its publicly available website a 

Product Development Roadmap that includes a method for tracking the 

progress of developments against the Milestones and associated target 

dates to develop and launch each proposed product, process or service; 

(x) Eircom shall provide any other information as may reasonably be required 

by ComReg for the purposes of ensuring transparency. 

18. OBLIGATION OF ACCOUNTING SEPARATION 

18.1 Pursuant to Regulation 11 of the Access Regulations, Eircom shall have an 

obligation to maintain separated accounts in respect of the products, services 

and facilities falling within the scope of this Decision Instrument. All of the 

obligations in relation to accounting separation, set out at Annexes 1 and 2 of 

ComReg Decision D08/10, applying to Eircom and in force immediately prior to 

the Effective Date of this Decision Instrument, and relating to products, services 

and facilities falling within the scope of this Decision Instrument shall be 

maintained in their entirety. 

19. OBLIGATIONS RELATING TO PRICE CONTROL AND COST ACCOUNTING 

19.1 Pursuant to Regulation 13(1) of the Access Regulations, Eircom shall maintain 

appropriate cost accounting systems in respect of products, services and 

facilities described in Sections 14 and/or 15 of this Decision Instrument. 

19.2 Pursuant to Regulation 13(1) of the Access Regulations, the prices offered or 

charged by Eircom to any Undertaking for Access to, or use of, the products, 

services or facilities described in Sections 14 and/or 15 of this Decision 

Instrument shall be cost orientated. 

19.3 Pursuant to and in accordance with Regulation 13 of the Access Regulations, 

the prices offered or charged by Eircom to any Undertaking for any product, 

service or facilities described in Sections 14 and/or 15 of this Decision 

Instrument shall be calculated using, a BU LRAIC+ cost methodology. 
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19.4 Pursuant to, and in accordance with, Regulation 13 of the Access Regulations, 

the prices offered or charged by Eircom to any Undertaking for any product, 

service or facilities described in Sections 14 and/or 15 of this Decision 

Instrument shall be calculated in accordance with paragraph 19.3 using the 

following cost models, as appropriate: 

a. The Revised Copper Access Model detailed in Chapter 5 of ComReg 

Decision D03/16; 

b. the NGN Core Network model detailed in Chapter 4 of ComReg 

Decision D02/12 and any further developments of the NGN Core 

Model contained in Chapter 8 of ComReg Document No. 17/26, as 

may be updated from time to time.  

19.5 Without prejudice to the generality of Section 19.3, pursuant to Regulation 13 

of the Access Regulations, Eircom shall ensure that it recovers no more than 

its actual incurred costs adjusted for efficiencies (plus a reasonable rate of 

return) in respect of connection fees for any product, service and/or facility 

described in Sections 14 and/or 15 of this Decision Instrument. 

20. OBLIGATIONS RELATING TO STATEMENTS OF COMPLIANCE 

20.1 Pursuant to Regulations 8, 9, 10, 11, 12 and 13 of the Access Regulations 

Eircom shall submit to ComReg a written Statement of Compliance that 

adequately demonstrates its compliance with its regulatory obligations in the 

Zone B MI WHQA Market. This Statement of Compliance shall include the 

following: 

(i) a full and true written statement, signed by a Director or Directors 

(henceforth, “the Directors”) authorised to provide such statement(s) on 

behalf of the Board of Directors of Eircom Limited803, to be provided 

annually within 6 months of Eircom’s financial period end804 in which: 

a. the Directors acknowledge that they are responsible for Eircom  

securing compliance with its regulatory obligations; 

                                            
 
 
803 Which, for the avoidance of doubt, shall include any successors and/or assigns of Eircom Limited. 

804 For the avoidance of doubt, where the financial period is shorter or longer than one year, within 6 
months of the end of that financial period. 
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b. the Directors confirm that, in their opinion, arrangements, structures 

and internal controls are in place that provide reasonable assurance 

that Eircom is compliant with its regulatory obligations; 

c. the Directors explain the basis upon which the confirmation in Section 

20.1(i)(b) above is made, including the information relied upon and the 

processes followed, in order to support the assertions made in this 

Statement of Compliance and to ensure that its contents are materially 

accurate in all respects; 

d. in the event that the Directors cannot provide the confirmation 

required in Section 20.1(i)(b) above, the Directors shall provide the 

reasons for this in writing to ComReg. Such explanation should 

explain, amongst other things, whether: 

i. the arrangements structures and internal controls, referred to in 

Section 20.1(i)(b), are not in place, and if so, why, 

and/or 

ii. in the Directors’ opinion, the arrangements structures and internal 

controls, referred to in Section 20.1(i)(b), do not provide reasonable 

assurance that Eircom is compliant with its regulatory obligations; 

e. the Directors confirm that, in their opinion, they have conducted an 

appropriate review process in the period since the last Statement of 

Compliance provided, pursuant to this Section, to ensure the ongoing 

effectiveness of the arrangements, structures and internal controls 

referred to in Section 20.1(i)(b) above. This confirmation shall be 

accompanied by a description of the review process; 

f. the Directors confirm that adequate documentation is in place that, in 

their opinion, would be sufficient to provide evidence as to the 

operation and adequacy of the arrangements, structures and internal 

controls on which reliance is placed to ensure Eircom’s regulatory 

compliance including, but not limited to: 

i. risk identification as it relates to non-compliance with regulatory 

obligations; 

ii. the design of measures and arrangements and internal controls to 

mitigate such risk; 

iii. the operation of such controls; 
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iv. a review of the adequacy of measures arrangements and internal 

controls. 

(ii) a description of the process of risk identification, and the controls 

developed to mitigate  risks of non-compliance with Eircom’s regulatory 

obligations, as they relate to the categories of activities in Section 20.2 

below and shall include the following in particular: 

a. a detailed description of the risk analysis process, to include the 

following: 

i. a detailed description of the expertise employed by Eircom; 

ii. a list of all material including all relevant documentation; 

iii. a description of how the material and expertise was used; 

iv. a description of the purpose of each process which was analysed 

for risks of non-compliance. 

b. a detailed description of the risks identified utilising the risk analysis 

process described in Section 20.1(ii)(a) above; 

c. a detailed description of the controls developed utilising the control 

development process described in Section 20.1(ii)(d) below; 

d. a detailed description of the control development process to include 

the following: 

i. a description of the relationship of each control to the underlying 

risk identified pursuant to Section 20.1(ii)(b) above; 

ii. a description of the expertise relied upon by Eircom; 

iii. a list of all material including all relevant documentation used; 

iv. a description of how the material and expertise was used; 

v. a description of the process used to assess the effectiveness of 

the controls. 

e. a description of the operation of controls including the method 

employed by Eircom to record and store the data produced when 

controls are operated; 
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f. a description of and the identification of the repository in which the 

data from the operation of each control is recorded and stored. 

20.2 The obligations set out in Section 20.1 above shall apply, but are not limited, to 

the following categories of activities: 

(i) pre-provisioning, provisioning and service assurance for MI WHQA 

products, services and facilities; 

(ii) product development including product enhancements, and pre product 

development screening of Access requests; 

(iii) product prioritisation and investment decisions; 

(iv) access to shared resources, including IT and product development 

resources; 

(v) the management of information, both Structured Information and 

Unstructured Information in conformance with regulatory requirements; 

(vi) the preparation and submission of bids in response to a commercial or 

government request for a proposal or tender; 

(vii) other categories as may reasonably be required by ComReg. 

20.3 The documentation referred to in Section 20.1 above shall be of sufficient clarity 

and detail to enable ComReg, or a third party, as determined by ComReg, to 

review any relevant Statement of Compliance for completeness and accuracy. 

Such documentation and information shall also enable ComReg, or a third 

party, as determined by ComReg, to assess whether Eircom has taken all 

reasonable steps to ensure that the risk assessment and control and 

governance measures referred to in Section 20.1 above provide reasonable 

assurance to ComReg that Eircom is compliant with the obligations set out in 

this Decision Instrument. 

20.4 Eircom shall ensure that any Statement(s) of Compliance provided pursuant to 

this Section 20 will be kept updated as required to reflect material changes to 

the documentation and information detailed in Section 20.1 above. These 

updates will be provided to ComReg within one (1) month of the update being 

made by Eircom. 

20.5 Updates or changes to any Statement(s) of Compliance provided to ComReg 

will be presented such that the changes are highlighted and the Statement of 

Compliance documents include a Version Control and Revision History. 
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20.6 Eircom shall publish any Statement of Compliance, and updates to any 

Statement(s) of Compliance, on its publically available website within one (1) 

month of providing it to ComReg, unless otherwise agreed with ComReg. 

20.7 Other than a set out in Section 20.1(i) above, which shall be provided annually, 

Eircom shall provide to ComReg a Statement of Compliance, as referred to in 

this Section 20, within six (6) months of the Effective Date of this Decision or: 

(i) in the case of any offer of a new MI WHQA product, service or facility, 

seven (7) months in advance of its being made available; 

(ii) in the case of any change to an existing MI WHQA product, service or 

facility, three (3) months in advance of it being made available; 

(iii) as may otherwise be required by ComReg. 

 

PART IV – MAINTENANCE OF OBLIGATIONS, WITHDRAWAL OF OBLIGATIONS, 

OPERATION AND EFFECTIVE DATE (SECTIONS 21 TO 26 OF THE DECISION 

INSTRUMENT) 

21. STATUTORY POWERS NOT AFFECTED 

21.1 Nothing in this Decision Instrument shall operate to limit ComReg in the 

exercise and performance of its statutory powers or duties conferred on it under 

any primary or secondary legislation (in force prior to or after the Effective Date 

of this Decision Instrument). 

22. “SUNSET” PROVISION IN RESPECT OF THE HIGH BANDWIDTH TI WHQA 

MARKET 

22.1 In respect of the High Bandwidth TI WHQA Market, the obligation imposed by 

the first sentence of Section 6.2(iii) of the Decision Instrument contained in 

Appendix A to ComReg Decision D06/08 shall continue in force for six (6) 

months from the Effective Date. 

22.2 Pursuant to Regulations 8 and 12 of the Access Regulations and Section 6.2(ii) 

of the Decision Instrument contained in Appendix A to ComReg Decision 

D06/08, Eircom shall not withdraw access to any products, services or facilities 

in the High Bandwidth TI WHQA Market to which access was previously granted 

pursuant to or consistent with an obligation imposed by ComReg Decision 

D06/08 (as amended), or in respect of which access has been sought prior to 

the Effective Date of this Decision.  This obligation to be withdrawn with effect 

from six (6) months from the Effective Date. 
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22.3 Access to any products, services or facilities in the High Bandwidth TI WHQA 

market provided by Eircom to any Undertaking pursuant to the obligations 

contained in Sections 22.1 and/or 22.2 above, shall be provided at prices no 

higher than those prevailing for such products, services or facilities on the 

Effective Date. 

23. “SUNSET” PROVISION IN RESPECT OF THE ZONE A MI WHQA MARKET 

23.1 In respect of the Zone A MI WHQA Market, the obligation imposed by the first 

sentence of Section 6.2(iii) of the Decision Instrument contained in Appendix A 

to ComReg Decision D06/08 shall continue in force for twelve (12) months from 

the Effective Date. 

23.2 Pursuant to Regulations 8 and 12 of the Access Regulations and Section 6.2(ii) 

of the Decision Instrument contained in Appendix A to ComReg Decision 

D06/08, Eircom shall not withdraw access to any products, services or facilities 

in the Zone A MI WHQA Market to which access was previously granted 

pursuant to or consistent with an obligation imposed by ComReg Decision 

D06/08 (as amended), or in respect of which access has been sought prior to 

the effective date of this Decision.  This obligation to be withdrawn with effect 

from twelve (12) months from the Effective Date. 

23.3 The obligation imposed by Section 6.2(i) of the Decision Instrument contained 

in Appendix A to ComReg Decision D06/08 shall apply to, and continue in force 

for three (3) months from the Effective Date of this Decision Instrument in 

respect of, the Zone A MI WHQA Market. 

23.4 Access to any products, services or facilities in the Zone A MI WHQA market 

provided by Eircom to any Undertaking pursuant to the obligations contained in 

Sections 23.1 and/or 23.2 and/or 23.3 above, shall be provided at prices no 

higher than those prevailing for such products, services or facilities on the 

Effective Date. 

24. MAINTENANCE OF OBLIGATIONS 

24.1 Unless expressly stated otherwise in this Decision Instrument, all obligations 

and requirements contained in Decision Notices and Directions made by 

ComReg, applying to Eircom, and in force immediately prior to the Effective 

Date of this Decision Instrument, continue in force  and Eircom shall comply 

with the same. 

24.2 For the avoidance of doubt, ComReg Decision D03/09 shall remain in full force 

and effect until further notice by ComReg. 
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24.3 For the avoidance of doubt, to the extent that there is any conflict between a 

Decision Instrument dated prior to the Effective Date and Eircom’s obligations 

set out herein, it is the latter which shall prevail. 

24.4 If any Section(s), clause(s), or provision(s), or portion(s) thereof, contained in 

this Decision Instrument is(are) found to be invalid or prohibited by the 

Constitution, by any other law or judged by a court to be unlawful, void or 

unenforceable, that(those) Section(s), clause(s),or provision(s), or portion(s) 

thereof shall, to the extent required, be severed from this Decision Instrument 

and rendered ineffective as far as possible without modifying the remaining 

Section(s), clause(s), or provision(s), or portion(s) thereof, of this Decision 

Instrument, and shall not in any way affect the validity or enforcement of this 

Decision Instrument or other Decision Instruments. 

25. WITHDRAWAL OF SMP OBLIGATIONS 

25.1 Pursuant to Regulations 8, 9, 10, 11, 12 and 13 of the Access Regulations, the 

following Decision Instruments, and/or ComReg Documents and/or Decisions 

are hereby withdrawn at the Effective Date: 

(i) The Decision Instrument contained in Appendix A of ComReg Document 

No. 08/103, ComReg Decision D06/08, save as provided for in Sections 

22 and 23 of this Decision Instrument; 

(ii) The Decision Instrument contained in Appendix A of ComReg Document 

No. 10/12, ComReg Decision D02/10; 

(iii) The Decision Instrument contained in  Chapter 5 of ComReg Document 

No. 11/22, ComReg Decision D02/11; 

(iv) The Decision Instrument contained in Chapter 8 of ComReg Document 

No. 12/03, ComReg Decision D02/12805; and 

(v) The Decision Instrument contained in Chapter 4 of ComReg Document 

No. 13/75, ComReg Decision D12/13.  

26. EFFECTIVE DATE 

26.1 The Effective Date of this Decision Instrument shall be the date of its notification 

to Eircom and it shall remain in force until further notice by ComReg. 

 

                                            
 
 
805 For the avoidance of doubt, Chapter 4 of ComReg Decision D02/12 shall remain in force in so far as 
it relates to the NGN Core Network model. 
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GERRY FAHY 
CHAIRPERSON 
THE COMMISSION FOR COMMUNICATIONS REGULATION 
THE [TO BE INSERTED] DAY OF [TO BE INSERTED] 2018  
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 Interviews with end-
users of LLs 

A 5.1 This appendix provides a summary overview of responses obtained from 

interview participants and is further considered in Section 3 and elsewhere 

throughout this Further Consultation (referred to as the ‘Interviews with end-

users of LLs’). 

Background and objectives 

A 5.2 In order to further inform its understanding of business and public sector 

organisations’ attitudes/behaviours in the retail LL market and assess views 

expressed in Respondents’ submissions, ComReg has conducted a number 

of face to face interviews with public and private sector organisations 

purchasing LL services. These interviews were motivated, in part, by the 

Respondents’ submissions that stated that there was a reliance on regulated 

access to MI WHQA for the fulfilment of retail contracts for customers with 

multiple sites in different geographic locations (referred to as ‘multi-site retail 

LL customers’).  

A 5.3 These interviews examined, amongst other things: 

(a) Information on the telecommunications connectivity services currently 

used, for both voice and data, by interviewees (i.e. using dedicated 

leased lines, traditional public switched telephone networks, business 

broadband, using internet protocols, etc.);  

(b) Information on whether interviewees purchase these services separately 

and/or from different providers; 

(c) Information on interviewees’ current and previous suppliers of data 

connectivity services; 

(d) Interviewees’ current and future data connectivity needs in terms of 

bandwidth demand; 

(e) The characteristics of data connectivity services that interviewees place 

most value on; 

(f) Interviewees’ experience of (if any) using P2P radio links for MI WHQA 

(‘wireless LLs’) and views on substitutability between wired and 

wireless LL services; and 

(g) Interviewees’ perceptions of the retail LL market competitiveness and 

views on the impact of potential removal of access to regulated MI 

WHQA as set out in the Consultation. 
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A 5.4 ComReg is mindful that interviews, while a useful practical means of gathering 

information on consumer and business preferences/behaviours, need to be 

interpreted with care and that stated preferences of interview participants can 

differ from what how they behave in practice. Therefore, ComReg does not 

solely or overly rely on results of the Interviews with end-users of LLs in 

forming its preliminary conclusions as set out in this Further Consultation. 

Research methodology and profile of interviewees 

A 5.5 ComReg has conducted interviews in two stages: 

(a) Interviews with public sector organisations took place in the period 

September 2016 – January 2017; and 

(b) Interviews with businesses requiring data connectivity to multiple 

business premises/sites took place in the period February 2017 – March 

2017. 

A 5.6 ComReg relied on information obtained via Statutory Information Requests in 

order to create a list of multi-site LL customers that represented a wide range 

of industry sectors and connectivity needs. In compiling the list, ComReg took 

into consideration company size, location of company’s premises, industry 

sector and what data connectivity services are purchased by company (e.g. 

technology and medium of purchased LLs). 

A 5.7 Following this process, ComReg shortlisted 35 multi-site LL Customers806 as 

potential interviewees. On 20th of January 2017 ComReg issued a formal 

request to participate in ComReg’s interview to 33 companies with identified 

person responsible for decision making in relation to purchase of 

telecommunications services (e.g. IT infrastructure manager) in that 

company807.  

                                            
 
 
806[             

           
             
            

            
             
            

             
         ]. 

807 ComReg was unable to find relevant personnel for two companies. Thus, invitations were sent to 33 
out of 35 Multi-site LL customers identified in the preliminary shortlist. 
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Telecommunications services and suppliers used 

A 5.10 As detailed in Table 2, interviewees use a range of services to fulfil their data 

connectivity requirements. 16 interviewees noted that they use wired LLs as 

primary data connectivity links to connect at least some of their sites. 5 

interviewees indicated that they use wireless LLs as primary service to 

connect at least some of their sites and 5 interviewees noted that they use 

business broadband services810 as primary data connection at some of their 

sites.  

A 5.11 In general, end-user sites that use business broadband services tend to be 

smaller sites with lower data connectivity requirements or located in remote 

areas where fibre LL services are not available or too costly. 3 interviewees 

stated that they purchase dark fibre in order to fulfil their data connectivity 

requirements. 

A 5.12 14 out of 17 interviewees noted that they also purchase secondary connection 

for back-up/resilience purposes. These connections tend to be wireless LLs 

or fixed/mobile broadband services, although two interviewees noted that their 

sites have two wired LL links in areas where alternative fibre networks are 

available. In general, interviewees tend to have different suppliers for 

primary/secondary data connection. 

A 5.13 All interviewees indicated that they purchase MI LLs, but 12 of them also noted 

that they purchase TI LLs for legacy voice services.811 The majority of 

interviewed end-users of LLs (14) tend to purchase data connectivity and 

voice services separately.   

                                            
 
 
810 Such as DSL, VDSL, Cable broadband, etc. 

811 However, most of interviewees indicated that they are considering a move to IP solutions (e.g. SIP 
Trunks) in the next two to three years.  
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A 5.15 In terms of SPs, the majority of interviewed end-users of LLs (70.6%) indicated 

that they seek a single provider for primary data connectivity services to all of 

their sites (including international sites) while 4 interviewees noted that they 

tend to break out their sites into separate lots in order to attract bids from 

several SPs. One interviewee noted that it had to purchase data connectivity 

services from two suppliers as its main supplier of primary data connectivity 

services could not provide LL connections to some of its sites. 

A 5.16 However, it should be noted that some interviewees that use multiple  SPs 

indicated that it was due to their preferred SPs’ inability to reach certain sites, 

that  they contracted with an alternative SPs (i.e. they used another provider 

of retail LLs). 

A 5.17 Table 21 lists suppliers that provide wired or wireless retail LLs as primary 

data connectivity services to interviewees. 47% of interviewed end-users of 

LLs stated that they purchase services from Eircom followed by BT (41%), 

Vodafone (29%) and Airspeed (23.5%). In addition, 6 out of 8 interviewees 

(75%) that were aware whether their SP is relying on third party inputs to 

provide retail LLs, stated that their SP is relying on Eircom’s WHQA products 

to connect at least some of their customer premises812.  

                                            
 
 
812 One interviewee was not aware whether its SP is relying on third party networks to deliver retail LLs 
to its premises. The remaining 8 interviewees had Eircom as their retail LL SP. 
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A 5.28 The majority of interviewed end-users of LLs (10) noted that the competitive 

landscape has improved in recent years and that they were able to obtain 

better/cheaper deals from SPs (e.g. higher bandwidth for the same price). In 

this regard, data centres were viewed as particularly competitive with several 

suppliers offering LL services in these locations. At the same time, 9 

interviewees indicated the lack of competition outside of urban centres and in 

areas where competing fibre networks are not available. 

A 5.29 One interviewee considered backhaul services to be a competitive bottleneck 

in some geographic areas as traffic from certain Enet MAN’s could only be 

backhauled by Eircom. Another interviewee noted that SPs are unwilling to 

decouple managed LL services from passive infrastructure (e.g. dark fibre) 

and stated that routes to Northern Ireland could only be served by Eircom. 

A 5.30 In relation to interviewees’ views on potential removal of regulated access to 

MI WHQA, 10 interviewees indicated that there could be a severe risk to their 

connectivity and businesses if Eircom decided to withdraw access to tis 

WHQA products. Five of these interviewees stated that their suppliers of data 

connectivity services are using regulated MI WHQA to connect some of their 

sites and thus, if these services were withdrawn, it would cause service 

disruption and potentially higher costs as SPs of retail LLs would have to seek 

an alternative solution to connect customers’ premises.  

A 5.31 One interviewee also noted that removal of regulation would stifle the 

development of businesses in rural areas where the only available fibre based 

LLs are LLs provided over Eircom’s network.  

A 5.32 Some interviewees noted that rollout of networks to certain sites (e.g. Aviva 

Stadium) was uneconomic or difficult due to planning restrictions and that 

Eircom had a significant advantage, because its network was already present 

in those locations. 
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 Updated Trends  
A 6.1 This appendix provides an updated analysis, as of Q4 2016, of the main trends 

and developments in the retail  and WHQA LL markets as were discussed in 

the 2016 Consultation and further considered elsewhere throughout this 

Further Consultation. 

A 6.2 The Updated Retail Trends Analysis shows some changes to those 

trends/developments identified in the 2016 Consultation. In particular, the 

stalled growth in the uptake of wireless LLs alongside other evidence relied 

on throughout this Further Consultation has lead ComReg to amend its 

preliminary view of the Retail HQA Market(s) set out in the 2016 Consultation. 

In particular, ComReg’s preliminary position is that wireless LLs do not fall 

within the same product market as wired LLs. ComReg highlights the following 

developments since the publication of the 2016 Consultation, with these 

discussed further below: 

(a) Migration from TI to MI based LL services has continued during 2016, 

but at an accelerated rate; 

(b) Eircom’s market share in terms of all retail LLs (TI and MI) has continued 

to decline with Eircom having [ ]%814 of all wired retail LLs at the 

end of 2016 compared to [ ]%815 at the end of 2015. 

(c) The rate of growth in the uptake of wireless LLs has stalled as the 

demand for wireless LLs has marginally decreased with 2,651 wireless 

LLs sold at the end of 2016 compared to 2,775 at the end of 2015. 

                                            
 
 
814 Less than 40% 

815 Less than 40% 
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Migration from TI to MI based retail LL services 

A 6.3 Figure 16: Retail LLs by technology shows that an overarching trend since the 

2008 Decision has been an overall increase in demand for retail MI LL services 

and a steady decline in retail TI LL services. However, the rate of decline in 

demand for retail TI LLs has accelerated in 2016. In the 12 months to 

December 2016 the rate of annual decline in the uptake of retail TI LLs was 

20.1% compared to 6% in the same period one year ago. In nominal terms, 

the overall number of retail TI LLs decreased by 1,083 lines in the 12 months 

to December 2016 compared to 345 lines in the same period one year ago. 

The demand for retail MI LLs, however, has continued to grow with 9,486 wired 

MI LLs sold at the end of 2016 compared to 8,139 MI LLs at the end of 2015 

(annual growth rate of 16.5%). 

Figure 16: Retail LLs by technology 
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A 6.4 The number of deliveries for various technology access lines in 2016 also 

reflect this trend with, for example, only [   ] wholesale and [   ] retail 

TI LLs  delivered by Eircom in 2016 ([  ]816 of all new deliveries in 2016) 

compared to [  ] wholesale and [  ] retail MI LLs ([ ]817 of 

all new deliveries in 2016).  

Retail wireless LLs trends 

A 6.5 Although ComReg is of the further preliminary view that wireless LLs are no 

longer part of the Relevant WHQA markets, the changes on the trends are 

detailed below for completeness. 

A 6.6 In the 2016 Consultation ComReg noted a significant increase in the uptake 

of wireless LLs818. However, as highlighted in Figure 17: Retail wireless LL 

demand, the total number of wireless LLs bought at the end of 2016 (2,651) 

was slightly less than for 2015 (2,775)819. The growth in the overall number of 

P2P radio links licences issued by ComReg to all entities operating wireless 

links820 has also stalled. There were 12,287 live P2P radio links licences as of 

Q3 2017 compared to 12,227 in Q2 2015 (an increase of 0.5%). 

                                            
 
 
816 Less than 15%. 

817 More than 70%. 

818 Se paragraph 3.39 of the 2016 Consultation. 

819 A decrease of 4.5%. 

820 The number of P2P radio licences is not correlated with the number of wireless based retail LL. This 
is because each licence represents one hop (or link) in a connection. Furthermore, P2P radio licences 
can be used for other services such as mobile backhaul, wholesale LLs and resilience purposes and 
used by other entities (other than LL SPs) such as Local Authorities. Emergency Services etc. 
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Figure 17: Retail wireless LL demand 

 

 

Growth in the take-up of higher bandwidth LLs 

A 6.7 The majority of analogue and TI circuits deliver speeds of equal to or lower 

than 2Mb/s, while the vast majority of Ethernet circuits are delivering 

bandwidth in excess of 10 Mb/s. Similarly, the number of circuits based on 

technologies such as xWDM that are capable of delivering very high 

bandwidth capacity in excess of 10 Gb/s is also growing with 347 such circuits 

sold in 2016 up from 273 in 2015. 

A 6.8 The demand for higher bandwidth Ethernet LLs has continued to grow in 2016 

particularly in the 100 Mb/s speed category with 2,654 Ethernet retail LLs of 

100Mb/s bandwidth sold at the end of 2016 compared to 2,068 in the 2015. In 

this regard, ComReg notes that interviewed Multi-site retail LL customers 

indicated to ComReg that their bandwidth requirements are likely to increase 

in the next two to three years due to increasing data demands at their 

premises, the upgrading of ICT equipment and installation of new applications 

such as video conferencing. Figure 18: Retail leased lines by technology – 

further breakdown demonstrates the increase purchase of high bandwidth 

xDWM and similar services. 
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Figure 18: Retail leased lines by technology – further breakdown 

 

Developments in Eircom’s WHQA sales 

A 6.9 Below ComReg details changes in Eircom’s wholesale sales that are used in 

part to support retail LL demand.  

A 6.10 In the 2016 Consultation ComReg noted that Ethernet based LL formed the 

majority [ ] of Eircom’s sales of all WHQA products821. Figure 19 below 

indicates that the demand for Eircom’s Ethernet WHQA products has 

increased by [ ] since 2015 and it has outpaced the declining demand 

for Eircom’s TI WHQA products. As of Q4 2016, Ethernet WHQA products 

accounted for [ ] of all WHQA products sold by Eircom. 

                                            
 
 
821 See paragraph 5.30 of the 2016 Consultation. 
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Figure 19: Eircom's WHQA product sales by technology [REDACTED] 

 

 

Migration from TI to MI based wholesale and retail LL services 

A 6.11 The overall migration from TI to MI is confirmed in Figure 20 below where MGA 

totals for both MI and TI are shown for the years 2013 to 2016. The overall 

volumes have not increased uniformly which is explained by the replacement 

of a significant volume of 2Mb/s TI circuits which were purchased for mobile 

backhaul. This demand was switched to higher bandwidth MI purchased in the 

merchant market however, a significant proportion dropped out of the market 

and were replaced with self-supplied MI circuits. 
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A 6.12 The MGA TI and MI market shares and overall volumes  are shown in Figure 

20 and Figure 21 below. These again, confirm the trend of migration from TI 

to MI and the high market shares of Eircom in the TI markets822, increasing 

over the years from [ ]823 in 2013 to [ ]824 in 2016. Its share of 

the MI market has increased slightly from [ ]825 in 2013 to [ ]826 

in 2016. 

 

Figure 20: TI to MI Migration Modified Greenfield Approach – Circuits volumes 

 

 

 

                                            
 
 
822 The circuit volumes for the LB and HB TI have been conflated here –HB totals are negligible 

823 Over 65% 

824 Over 75% 

825 Over 40% 

826 Over 45% 
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Figure 21: TI WHQA On-Net Market Shares and overall circuit volumes 2013-

2016 [REDACTED] 
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Figure 22: MI WHQA On-Net Market Shares and overall circuit volumes 2013-

2016  [REDACTED] 
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 Further Consultation 
Questions 

A 7.1 Below is a list of questions set out throughout this Further Consultation. 

Question 1: Do you have any further observations on ComReg’s Retail 
Market Assessment? 

Question 2:  Do you agree with ComReg’s further preliminary 
conclusions on the definition of the Relevant WHQA 
Markets? Please explain the reasons for your answer, 
clearly indicating the relevant paragraph numbers to 
which your comments refer, along with all relevant factual 
evidence supporting your views 

Question 3. Do you agree with ComReg’s further preliminary 
conclusions on the assessment of competition within the 
Relevant WHQA Markets, including the proposed 
designation of Eircom as having SMP, as appropriate? 
Please explain the reasons for your answer, clearly 
indicating the relevant paragraph numbers to which your 
comments refer, along with all relevant factual evidence 
supporting your view. 

Question 4: Do you have any further observations on this Section 6 
concerning competition problems in the LB TI WHQA 
Market? 

Question 5: Do you have any further observations on this Section 7 
concerning obligations in the LB TI WHQA Market? 

Question 6: Do you agree that the competition problems and the 
associated impacts on competition consumers identified 
are those which could potentially arise in the Zone B MI 
WHQA Market? Please explain the reasons for your 
answer, clearly indicating the relevant paragraph numbers 
to which your comments refer, along with all relevant 
factual evidence supporting your views 

Question 7: Do you agree with ComReg’s approach to imposing 
access, non-discrimination, transparency, price control 
and cost accounting and accounting separation remedies 
in the Zone B MI WHQA Market? Please explain the 
reasons for your answer, clearly indicating the relevant 
paragraph numbers to which your comments refer, along 
with all relevant factual evidence supporting your views 
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Question 8: Do you agree with ComReg’s draft Decision Instrument set 
out in Appendix: 4, in particular, that its wording 
accurately captures the intentions expressed in this 
Section 9? Do you agree with ComReg’s Definitions and 
Interpretations as set out in Part I of the Draft Decision 
Instrument? Please explain the reasons for your answer, 
clearly indicating the relevant paragraph numbers in the 
Draft Decision Instrument to which your comments refer. 

Question 9: Do you agree with ComReg’s approach on the withdrawal 
of all existing obligations in the HB TI WHQA Market and 
the Zone A MI WHQA Market and withdrawal of the 
obligation to provide WLLs in the LB TI WHQA market? 
Please explain the reasons for your answer, clearly 
indicating the relevant paragraph numbers to which your 
comments refer, along with all relevant factual evidence 
supporting your views 

Question 10:  Do you agree with ComReg’s preliminary conclusions on 
the Regulatory Impact Assessment for the MI WHQA 
Markets? Please explain the reasons for your answer, 
clearly indicating the relevant paragraph numbers to 
which your comments refer, along with all relevant factual 
evidence supporting your position. 
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28 CLIFDEN  71 RATHMORE 

29 CLONAKILTY  72 RATOATH 

30 COBH  73 ROBERTSTOWN 

31 COSTELLO  74 ROSCREA 

32 DONEGAL  75 SHANKILL 

33 DUNDALK BLACKROCK  76 SKIBBEREEN 

34 DUNDRUM  77 TARA 

35 DUNGARVAN  78 TRAMORE 

36 DUNGLOE  79 TUAM 

37 DUNSHAUGHLIN  80 TULLOW 

38 EDENDERRY  81 VIRGINIA 

39 ELPHIN  82 WELLINGTON BRIDGE 

40 ENFIELD  83 WESTPORT 

41 ENNIS  84 WICKLOW 

42 ENNISTYMON  85 YOUGHAL 

43 FERMOY    
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 Practical application 
of Remedies in the 
Zone B MI WHQA 
market 

A 9.1 The purpose of the appendix is to explain how ComReg envisages how its 

proposed remedies would apply in practice in order to allow SPs access Zone 

B MI WHQA services. This was explained briefly in paragraphs 4.257 to 4.259 

and in greater detail in the proposed Access Remedies outlined in Section 

9.5.1 above. 

A 9.2 Figure 23 below depicts a proposed Aggregation Region828 where the pair of 

Primary Edge (‘PE’) Nodes are directly connected to the Aggregation Nodes 

within the Aggregation region. 

A 9.3 Primary Edge nodes829 are larger capacity nodes situated higher in the 

network hierarchy to which every Aggregation Node within an Aggregation 

Region is connected. There are two edge nodes in each Region. All 

exchanges which contain an Edge Node have been classified as “Trunk 

Nodes. 

A 9.4 Aggregation Nodes are classified as Trunk Nodes where there are three or 

more Service Providers (‘SPs’) providing MI WHQA services that are present 

or nearby.830 

                                            
 
 
828 ‘Aggregation Region’ means a group of Aggregation areas where each Aggregation Node is directly 
connected to a pair of Primary Edge (‘PE’) Nodes. 

“Aggregation Node” or “AGG node” means a network concentration point for Access Paths. 

“Access Path” means the connection from the NTU/ONT in the End User’s premises to the Point-of-
Handover. The Points-of-Handover for physical unbundling are the MDF (for metallic) and the ODF (for 
fibre) in the Exchange, and the Point-of-Handover for non-physical unbundling (virtual access) is the 
Wholesale Ethernet Interconnection Link at the serving Aggregation Node for the End User i.e. at the 
MPoP; 

Aggregation Area means the geographical area served by an Aggregation Node.  Note that the 
Aggregation Area is those Exchange area(s) as defined by Market 3a (Wholesale Local Access).  

829 PE Nodes are always co-located with Aggregation Nodes in an Eircom Exchange. While 
Interconnection is not available at a PE Node, the traffic can be accesses via the Aggregation Node 
located in the same exchange as the PE Node. 

830 Nearby means within circa 100 metres. 
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A 9.5 Aggregation Nodes are classified as Non-Trunk Nodes where there are fewer 

than three SPs providing MI WHQA services that are present or nearby. 

A 9.6 ‘Zone A’ signifies those parts of an Aggregation area where Eircom is not 

subject to SMP obligations.  ‘Zone B’ signifies those parts of the Aggregation 

area where Eircom is subject to SMP obligations. 

Figure 23: MI WHQA Market – Aggregation Regions 

 

 

A 9.7 ComReg’s preliminary view is that the scenarios where MI WHQA is subject 

to Access Obligations831 are: 

(a) Traffic from access circuit in Zone B to associated Trunk Node 

Interconnect (e.g. traffic between Zone B (X) and Interconnection from 

Trunk Node X, outlined in  Figure 23 above); and 

(b) Traffic from access circuit in Zone B to associated Non-Trunk Node 

Interconnection or Trunk Node Interconnection at PE Node location or 

Edge Node (Handoff) Interconnection (e.g. traffic between Zone B (S) 

and Interconnection from Non-Trunk Node S or Trunk Nodes 

AGG@PE1/AGG@PE2 or Edge Node Handoff, also outlined in Figure 

18 above). 

                                            
 
 
831 “Access Regulations” means the European Communities (Electronic Communications Networks and 
Services) (Access) Regulations 2011 (S.I. No. 334 of 2011), as may be amended from time to time. 



Market Review - Wholesale High Quality Access  ComReg 18/08 
 

 
 
 

Page | 518  

 

A 9.8 Eircom will be required to deliver MI WHQA services (e.g. data traffic) from 

locations in Zone B to an appropriate Aggregation Node in order that the 

Access Seeker has the opportunity to access the competitive trunk market. 

Specifically traffic may be handed off at a Non Trunk Aggregation Node if the 

particular Access Seeker is present in that node; otherwise the traffic must be 

handed off at the Trunk Node co-located with a corresponding Edge Node. 

A 9.9 Regulated MI WHQA NGN Ethernet logical services will terminate on a WEIL 

at the appropriate Aggregation Node(s) as depicted in Figure 24 below.   

A 9.10 Focusing on regulated MI WHQA NGN Ethernet services in the Aggregation 

area associated with a Trunk Node X: 

(a) A regulated MI WHQA NGN Ethernet logical service from Zone A (X) 

WSEA is not required to be provided by Eircom; 

(b) A regulated MI WHQA NGN Ethernet logical service from Zone B (X) 

WSEA to trunk node X, is required to be provided by Eircom, so that the 

service can terminate on a WEIL at Trunk Node X (Zone A or Zone B) 

i.e. at the associated Aggregation Node; 

(c) A regulated MI WHQA NGN Ethernet logical service from Zone B (X) 

WSEA to an Edge Node (i.e. ENH at Access Seeker’s premises) in the 

Aggregation Region is not required to be provided by Eircom.  

A 9.11 From a pricing perspective, the regulated MI WHQA NGN Ethernet services 

available in Aggregation area X will be ‘Same Node’832. 

 

                                            
 
 
832 ‘Same Node’ means that the WSEA and WEIL services are delivered from the same Aggregation 
Node. 
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Figure 24: MI WHQA Market Aggregation Region - Regulated MI WHQA NGN 

Ethernet Logical Service 

 

 

A 9.12 Focusing on MI WHQA NGN Ethernet services required to be provided by 

Eircom in the Aggregation area associated with Non-Trunk Node R: 

(a) A regulated MI WHQA NGN Ethernet logical service from Zone A (R) 

WSEA is not required to be provided by Eircom; 

(b) An Access Seeker must have the ability to connect an access circuit in 

Zone B (where Eircom is subject to SMP obligations) to an 

Interconnection circuit. A MI WHQA NGN Ethernet logical service from 

Zone B (R) WSEA, is required to be provided by Eircom, and can 

terminate either on a WEIL at Non-Trunk Node R (Zone A or Zone B) if 

the Access Seeker is present in that Node or, if it is not present at the 

Non Trunk Node at either of the two Trunk Nodes located at the PE 

exchanges (AGG@PE1, AGG@PE2) i.e. at the associated Aggregation 

Nodes; 

(c) A MI WHQA NGN Ethernet logical service, required to be provided by 

Eircom, from Zone B (X) WSEA can terminate on an Edge Node (i.e. 

ENH at Access Seeker’s premises) within the Aggregation region. 
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A 9.13 From a pricing perspective, the regulated NGN Ethernet services available in 

Aggregation area R will be ‘Same Node’, ‘Same Region’ or ‘ENH Same 

Region’ as appropriate. 

A 9.14 MI WHQA WDM services required to be provided by Eircom will terminate at 

the appropriate Aggregation Node(s) as depicted in Figure 25 below. 

Figure 25: MI WHQA Market Aggregations Region – Regulated MI WHQA WDM 

Service 

 

 

A 9.15 Focusing on MI WHQA WDM services, required to be provided by Eircom, in 

the Aggregation area associated with Trunk Node X: 

(a) A regulated MI WHQA WDM service from Zone A (X) is not required to 

be provided by Eircom; 

(b) A regulated MI WHQA WDM service from Zone B (X) can terminate as 

a WUP Interconnect in Zone A (X). 

A 9.16 Focusing on MI WHQA WDM services, required to be provided by Eircom, in 

the Aggregation area associated with Non-Trunk Node R: 
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(a) A regulated MI WHQA WDM service from Zone A (R) is not required to 

be provided by Eircom; 

(b) A MI WHQA WDM service from Zone B (R), required to be provided by 

Eircom, can terminate at a WUP Interconnect associated with Non-Trunk 

Node R or at a WUP Interconnect associated with either of the two PE 

exchange locations. 

A 9.17 Eircom’s NGN Ethernet and WDM network architectures are different and not 

exact overlays of each other.  The WDM network is used to provide the high 

capacity central core and the Ethernet network elements (Primary, Edge and 

Aggregation Nodes) are usually connected via the WDM core network.  There 

may be some Nodes connected using native Ethernet connections, 

particularly to sub-tended Nodes where WDM deployment may not be 

commercially justified. The Ethernet network is effectively a secondary 

network which “is built upon” or “hanging off” the primary WDM network. 

ComReg therefore proposes that the NGN Region boundaries are applied for 

all MI WHQA services (where this is applicable for services which must be 

handed over at the Edge Node Exchanges). To use a different boundary for 

each service would introduce undue complications into the operation of the 

proposed WDM service for little benefit to either SPs or End Users. This 

approach of using the NGN Ethernet architecture as defining regions and 

exchange areas simplifies the management of MI WHQA products, services 

and facilities for Eircom. 

A 9.18 To summarise, Eircom would be obliged to provide Interconnection Services 

at the 107 Trunk Node Exchanges in order to hand-over MI WHQA services 

which originate in the Zone B areas of each individual Trunk Node aggregation 

area. For MI services which originate in the Zone B areas of the remaining 85 

Non-Trunk Nodes, Eircom would be obliged to hand over this traffic either at 

the respective Non-Trunk node or at either of its PE Node Exchanges. 

A 9.19 The reasoning supporting this proposed approach is that every Aggregation 

Node has a physical or logical connection to both PE Nodes in its Aggregation 

Region. Eircom is therefore likely to have existing WDM/Ethernet transmission 

capacity between these nodes or to be able to more easily expand capacity 

as required. It would be extremely difficult to nominate any other Nodes for 

handover within the same Aggregation Region based on simple geographic 

location or distance criteria.  Such Nodes could be subject to capacity 

constraints due to pre-existing fibre route designs and capacity/transmission 

arrangements which would severely hamper the introduction of new and 

potentially large sources and sinks of ingress and egress traffic. 

A 9.20 Table 27 below summarises the twelve NGN Ethernet regions and the 

locations of each PE Node. 
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Table 27: WHQA Market - Twelve NGN Ethernet Aggregation Regions 
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EUL End User Link 

FR Frame Relay 

FTTC Fibre to the Cabinet 

FTTH/B Fibre to the Home/Building 

FTTx Fibre to the x 

FWA Fixed Wireless Access 

FWALA Fixed Wireless Access Local Area 

GN Government Network 

HB high Bandwidth 

HDSL High Speed Digital Subscriber Line 

HFC Hybrid Fibre Cable 

HM Hypothetical Monopolist 

HMT Hypothetical Monopolist Test 

HQA High Quality Access 

HQA Provider Operators offering HQA services 

IA Internet Access 

ICT Information and Technology 

IP Internet Protocol 

ISDN Integrated Services Digital Network 

ISH In-Span Handover 

KPI key Performance Indicator 

LB Low Bandwidth 

LL Leased Line 

LLU Local Loop Unbundling 

LRAIC Long Run Average Incremental Cost 

LRAIC plus Long Run Average Incremental Cost plus 

MAN Metropolitan Area Network 

MEA Modern Equivalent Asset 
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MGF Modified Greenfield 

MI Modern Interface 

MLA Main Link Access 

MLD Main Link Distance 

MMDS Multichannel Multiservice Distribution System 

MNO Mobile Network Operator 

MPLS Multiprotocol Label Switching 

MSE Management Services Entity 

MST Margin Squeeze Test 

NG Next Generation 

NGA Next Generation Access 

NGN Next Generation Network 

NRA National Regulatory Authority 

NTU Network Termination Unit 

OAO Other Authorised Operator 

OSS Operational Support Systems 

P2P Point to Point 

PABX Private Automated Branch Exchange 

PDH Plesiochronous Digital Hierarchy 

PoA Price on Application 

PoH Point of Handover 

PoP Point of Presence 

PPC Private Partial Circuit 

PSTN Public Switched Telephone Network 

QKDR ComReg Quarterly Key Data Report 

RCBS Retail Business Connectivity Services 

SaaS Software as a Service 

SDH Synchronous Digital Hierarchy 
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SEO Similarly Efficient Operator 

SIP Session Internet Protocol 

SIR Statutory Information Request 

SLA Service Level Agreement 

SME Small to Medium Enterprise 

SMP Significant Market Power 

SP Service Provider 

SSNIP Small but Significant Non-transitory Increase in Price 

TDM Time Domain Multiplex 

TDM Top Down 

TI Traditional Interface 

TL Transport Link 

VDSL Very High Speed Digital Subscriber Line 

VoIP Voice over Internet Protocol 

VPN Virtual Private Network 

WAN Wide Area Network 

WEIL Wholesale Ethernet Interconnection Link 

Wholesale LL Wholesale Leased Line (generic term for wholesale service) 

WHQA Wholesale High Quality Access 

WLL Wholesale Leased Line (refers to Eircom wholesale product) 

WLL Wholesale Leased Line 

WSEA Wholesale Symmetrical Ethernet Access 

xDSL x Digital Subscriber Line (any DSL technology) 

xWDM Wavelength Division Multiplexed (coarse or dense) 

ZONE A Geographic Area relating to Zone A MI WHQA market 

ZONE B Geographic Area relating to Zone A MI WHQA market 

 




