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1 Executive Summary

1.1

1.2

1.3

1.4

1.5

1.6

Access to broadband services is essential for consumers and businesses,
enabling access to the internet, remote working and the use of services such
as online banking, shopping, entertainment and remote health.

A number of Service Providers (‘SP(s)’) are investing in the rollout of fibre
networks which can deliver high-speed broadband to end users, in one case
on a state-aided basis, although fibre network rollout is not uniform throughout
the State. The regulatory approach set out in this Decision will continue to
provide regulatory certainty to all SPs, thereby providing the predictability and
certainty needed to support further fibre network rollout.

In this Decision, ComReg examines competition in two wholesale broadband
markets to decide whether regulation is warranted and, if so, in what form.
Where necessary, in regulating these markets, ComReg’s aim is to promote
long term sustainable competition by enabling efficient investment in very high
capacity networks (‘VHCN(s)’), including fibre networks, as vibrant competition
amongst networks is the best way to ensure that consumers and businesses
reap maximum benefits in terms of choice of high-quality services, delivered
at competitive prices.

The two wholesale markets which ComReg assesses are the markets for the
provision of Wholesale Local Access (‘WLA’) and Wholesale Central Access
(‘WCA’), both of which ultimately support the supply of retail broadband and
related services to end users. WLA and WCA inputs are purchased by Access
Seekers which do not operate their own broadband networks at all, or where
their own networks have only partial geographic coverage, with the use of WLA
and WCA enabling them to extend their service footprints.

WLA describes the rental of a connection or access path’ between the end
user’s premises and a local serving exchange/node equivalent. In buying WLA
services, an SP must arrange its own provision of the backhaul elements
between its network and the local serving exchange/node.

In the value chain, WCA utilises WLA inputs, and is used to provide retail
broadband services in the market. It involves the rental of an active broadband
connection between an end user’s premises and an aggregation point higher
up in a network (relative to WLA), including the backhaul component. WCA

" The access path connects the Network Termination Unit (‘NTU’) or Optical Network Terminal (‘'ONT’)
in the end user’s premises to the Point of Handover (‘PoH’). The PoH for WLA is typically the Main
Distribution Frame (‘MDF’) (for copper) and the Optical Distribution Frame (‘ODF’) (for fibre) in the
exchange/MPoP. The PoH for VUA is the Wholesale Ethernet Interconnect Link (‘WEIL’) at the serving
Aggregation Node within local serving exchange.
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1.7

1.8

1.9

1.10

therefore encompasses WLA along with backhaul connectivity across the
WCA SP’s network. Relative to WLA, WCA only requires an Access Seeker’
to build connectivity to a few aggregation points on the WCA SP’s network.

While WLA is deemed by the European Commission (‘EC’) to be a market
susceptible to ex ante regulation, pursuant to the 2020 Recommendation,? this
is no longer the case in respect of WCA. National Regulatory Authorities
(‘NRA(s)’)) such as ComReg must therefore, in considering the
appropriateness of regulating WCA, also carry out the so-called Three Criteria
Test (‘3CT’) which is described in further detail below.

Where ComReg identifies that any SP operating in the WLA or WCA markets
has Significant Market Power (‘SMP’), this means that, in the absence of
regulation, these (and related) markets would not function effectively, giving
rise to competition problems to the detriment of end users. Where ComReg
identifies SMP, it must impose at least one of a range of ex ante regulatory
obligations on the SP or SPs designated with SMP. At the wholesale level,
these obligations may include requirements to provide specified products and
services at regulated wholesale prices, and are designed to enable Access
Seekers (that is, SPs without networks of their own (or insufficient network
coverage of their own)) to compete in providing retail services to end users.
Where SMP is not identified, any existing regulation is withdrawn.

In parallel with this Decision, ComReg has issued a separate decision
regarding its analysis of the physical infrastructure access (‘PIA’) market which
includes access to telecom-specific duct and pole infrastructure (the ‘PIA
Decision’). The PIA Decision designates Eircom with SMP and imposes upon
it a range of obligations, including to provide access to its duct and poles at
regulated prices. ComReg’s review of the WLA and WCA markets in this
Decision takes into account regulation of the PIA markets, in particular, WLA
and WCA supplied by SPs that use Eircom’s PIA in doing so.

A number of SPs are actively engaged in multi-year network investment
programmes, all targeted at rolling out future proofed Fibre to the Premises

2 An Access Seeker is an SP which procures, or seeks to procure, access to wholesale products and
services offered by a Network Operator. Thus, all Access Seekers are SPs, but a SP may not necessarily be

an Access Seeker.

3 European Commission Recommendation of 18 December 2020 on relevant product and service
markets within the electronic communications sector susceptible to ex ante regulation in accordance with

Directive (EU) 2018/1972 of the European Parliament and of the Council of 11 December 2018

establishing the European Electronic Communications Code (the ‘2020 Recommendation’).

4 Physical Infrastructure Access (PIA) Market Review, Decision D03/24, ComReg Document No. 24/05
(the ‘PIA Decision’).
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(‘FTTP’) networks at various locations in the State, thereby enabling the
provision of very high speed broadband and other services to end users.

Eircom is currently upgrading its network to FTTP, having passed just over 1
million premises as of Q2 2023. Eircom FTTP rollout is increasing by around
216,000 premises per annum. If Eircom continued to roll FTTP out at this rate,
it would likely achieve its announced target of 1.9 million premises passed with
FTTP by 2026.° It has the largest FTTP network in the State and, on a forward-
looking basis, will continue to have the largest FTTP network in the State, if
Eircom and other Network Operators meet their announced rollout targets.
Eircom’s nearest competitor in the Commercial Next Generation (‘NG’) WLA
Market, is SIRO,° which competes at the wholesale level and has no retail arm.

As of Q2 2023, SIRO passed just over 500,000 premises with FTTP and
ultimately plans to pass 770,000 premises. ComReg considers, based on
SIRO rollout rate to date, that this may potentially complete by the end of 2027.

Virgin Media Ireland ("VMI’) currently competes only at the retail level,
providing broadband (and other services) over its cable television (‘CATV’)
network, which passes close to 900,000 premises. In late 2021 VMI signalled
its intention to upgrade its network to FTTP, and also to enter the NG WLA
market to provide services at the wholesale level. VMI’'s network upgrade is at
an early stage and, based on data available to ComReg on the rate at which
VMI has overlaid CATV with FTTP since its announcement, as well as the
absence of reliable deployment data, it is likely to be a number of years before
it is complete — potentially by the end of the five-year market review period. As
of October 2023, VMI has not yet commenced provision of wholesale services.

National Broadband Ireland (‘NBJI’) is rolling out a FTTP network under the
state-funded National Broadband Plan (‘NBP’), with the aim of bringing high
speed broadband services to 569,000 premises falling within the designated
Intervention Area (‘IA’). The IA consists of those premises identified as not
being likely to be served with high-speed broadband on a commercial basis.
NBI passes ¢.178,000 premises as of Q3 2023, and is expected to complete
its rollout by 2026/27.

As set out above, a number of SPs are engaging in sizeable ongoing
investments in rolling out FTTP networks, with the coverage and timing of
future rollout sensitive to factors such as economic growth, inflation, and

5 “We are currently well underway investing €500 million to roll-out fibre to the home (“FTTH”) to 1.9
million premises across urban and suburban Ireland”. https://www.eir.ie/investorrelations/about/.
Accessed on 12 October 2023.

6 SIRO is a 50:50 joint venture between ESB and Vodafone Ireland.

Page 16 of 861


https://www.eir.ie/investorrelations/about/

Response to Consultation and Final Decision ComReg 24/07

1.20

interest rates, all of which can impact the electronic communications
environment, including consumers and SPs’ investment plans.

Creating regulatory certainty and predictability also plays a role in enabling
effective infrastructure-based competition, including through facilitating
efficient commercial investment to the widest extent possible. The regulatory
framework set out in this Decision supports this aim, only applying regulation
where appropriate and, where applied, in a proportionate manner.

ComReg received Submissions to its 2023 Consultation” which issued in
January 2023 from ten Respondents.

Arising from its analysis, and consistent with its position in the 2023
Consultation, ComReg defines three Relevant WLA Markets (the ‘Relevant
WLA Markets’) which differ by technology and/or geographic scope:

(@) A national Current Generation WLA (‘CG WLA’) Market consisting of
WLA delivered over copper-only networks, including Local Loop
Unbundling (‘LLU’), Sub-loop Unbundling (‘SLU’), and Line Share (‘'LS’);

(b) An Intervention Area Next Generation WLA (IA NG WLA’) Market
including Next Generation (‘NG’)® WLA delivered over fibre optic cable
networks,’ including Virtual Unbundled Access (‘VUA’), with the
geographic scope of this market corresponding to that part of the State
falling within the NBP IA; and

(c) A Commercial Next Generation WLA (‘Commercial NG WLA’) Market
including NG WLA delivered over fibre optic cable networks, including
VUA delivered over full or partial fibre optic cable networks in that part of
the State falling outside the IA.

ComReg considers it appropriate to distinguish two separate WLA product
markets on the basis, inter alia, that, due to its lower-quality product and usage
characteristics, and the declining numbers of CG WLA lines, from an Access
Seeker perspective, NG WLA is a substitute for CG WLA, but CG WLA is not
a substitute for NG WLA —described as ‘asymmetric substitution’.

ComReg considers that the CG WLA market is national in scope, given the
absence of clear differences in competitive conditions across the State in the

7 Market Reviews - Wholesale Local Access (WLA) provided at a fixed location and Wholesale Central
Access (WCA) provided at a fixed location for mass-market products. Consultation and Draft Decision.
Document ComReg 23/03 (the 2023 Consultation’).

8 NG broadband includes technologies with partial or full optical components, namely Fibre to the
Cabinet (‘FTTC’) and Fibre to the Premises (‘FTTP’).

° Fibre optic cable networks include both FTTC, which consist of a fibre optic and a copper component,
and FTTP, which consists of fibre optic components only, networks.
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1.21

1.22

1.23

1.24

provision of CG WLA. In contrast, ComReg considers that the provision of NG
WLA will, on a forward-looking basis, be characterised by differences in
competitive conditions across the State, whereby NG WLA is provided on a
commercial basis in some parts of the State, and on a non-commercial, state-
aided basis in the footprint of the NBP IA.

ComReg has considered whether the Commercial NG WLA Market should be
further sub-divided from a geographic perspective, including on the basis of
prospective FTTP rollout. No SP operating in this market is in a position to
provide ComReg with detailed and reliable FTTP deployment plans (beyond a
few months) that would enable ComReg to conduct a more granular
geographic analysis. Nevertheless, ComReg has considered what the likely
outcome would be in the hypothetical scenario where VMI's FTTP network
rolled out in the same location as its existing CATV network footprint (despite
the fact that VMI is in the early stages of its FTTP rollout and is not yet showing
any practical impact of service provision at the wholesale level). Having regard
to a range of uncertainties, ComReg’s view is that that this would not have a
sufficiently material impact on the outcome on the geographic definition of the
Commercial NG WLA Market. ComReg intends to closely monitor market
developments over the market review period, and if market outcomes appear
to be materially different ComReg may, at its sole discretion decide whether to
commence a fresh market review earlier than planned.

The IA NG WLA Market is, over the five-year time horizon of this review, likely
to be characterised by a situation in which no SP has SMP. Although there
may be limited incentives for SPs to enter the market at the fringes to offer NG
WLA on a commercial basis, ComReg considers that the terms of the NBP
Contract between NBI and the State are sufficiently robust to prevent the
exercise of SMP. The provision of CG WLA will decline, as Access Seekers
switch away from CG WLA, and towards NG WLA.

Accordingly, and consistent with its position in the 2023 Consultation, ComReg
removes SMP regulatory obligations on Eircom on the CG WLA Market and
the IA NG WLA Market, subject to an appropriate sunset period which will
afford Access Seekers a reasonable period of time to migrate away from
Eircom CG WLA and NG WLA, to purchase other wholesale inputs capable of
delivering retail broadband (and other retail services), should they so wish.

In contrast, ComReg considers that the Commercial NG WLA Market, over the
five year review period, will not be characterised by the presence of sufficiently
effective competitive constraints on Eircom, such that Eircom has the ability to
behave, to an appreciable extent, independently of its competitors, customers
and, ultimately, of its end users. Accordingly, having carried out a competition
assessment and consistent with its position in the 2023 Consultation, ComReg
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1.25

1.26

1.27

considers that it is appropriate to designate Eircom with SMP on the
Commercial NG WLA Market.

ComReg has considered what regulatory obligations should be imposed on
Eircom. In doing so, ComReg considers, in the absence of any regulation, what
competition concerns could arise in the Commercial NG WLA Market (and
related markets). Having regard to Eircom’s SMP position, including other
factors such as it being a vertically-integrated SP that competes at both the
retail and wholesale level, ComReg has identified that Eircom has the ability
and incentive to potentially engage in anti-competitive behaviours, ultimately
to the detriment of retail competition. These behaviours include the ability and
incentive for Eircom to deny other SPs access to its network and to engage in
pricing and other behaviours which could restrict or distort competition by
actual or potential competitors. To address these concerns, ComReg imposes
a full suite of justified and proportionate regulatory obligations on Eircom in the
Commercial NG WLA Market. These include:

(a) Access obligations;

(b) Transparency obligations;

(c) Non-discrimination obligations;

(d) Regulatory Governance obligations;

(e) Price Control and Cost Accounting obligations; and

(f)  Accounting Separation obligations.

ComReg continues to require Eircom to provide access to:

(@) VUA (including FTTP-based VUA and FTTC-based VUA);

(b) Co-location, co-location resource sharing and co-location rack
interconnection;

(c) Interconnection services;
(d) Migrations;

(e) Associated Facilities, including Multicast, traffic-based and circuit-based
Class of Service (‘CoS’); and

(f) Grant open access to technical interfaces, protocols or other key
technologies that are indispensable for the interoperability of services or
virtual network services.

New access obligations in this Decision require Eircom to provide access to:

(a) aninterconnection sharing service;
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1.28

1.29

1.30

(b) an emulated FTTC-like service on the FTTP network, where Eircom
propose to withdraw FTTC services in an Exchange Area (‘EA’); and

(c) 1:1 Virtual Local Area Network (‘VLAN’) tagging on FTTP-based VUA
services.

ComReg requires Eircom to provide access in a fair, reasonable and timely
manner, including in relation to:

(a) Requests for access;

(b) Changes to the rules or technical standards for the deployment of
telecommunications equipment in the access network, including changes
to the access network’s design, topology and the Copper Loop
Frequency Management Plan (‘CLFMP’);

(c) Product development timelines; and,

(d) Service Level Agreements (‘'SLA(s)’) (including provision by Eircom of an
SLA on the accuracy of FTTP premises passed data).

Eircom supplies WLA services, such as VUA and NG migrations to Access
Seekers, and also engages in self-supply of NG broadband and migrations to
itself. ComReg maintains Eircom’s non-discrimination obligation to provide
access and information to all Access Seekers including itself, its subsidiaries,
affiliates or partners, on the same timescales, terms and conditions, including
related to prices and service levels, using the same systems and processes.

ComReg continues to impose the following transparency obligations, subject
to some amendments: '’

(a) to publish an Access Reference Offer, setting out contractual terms and
conditions, and the technical basis upon which Access Seekers can
obtain access to WLA and associated facilities, along with requirements
to publish WLA prices and provide advance notification of changes;

(b) to publish information on product development;

(c) to provide advance notice of price and non-price changes to ComReg
and to Access Seekers and to have a change management process for
changes to the Access Reference Offer;

(d) to make available NGA rollout plans; and

(e) to publish Key Performance Indicators (‘KPIs’) and information with
respect to performance with SLA.

0 The details of the transparency obligations are discussed in paragraphs 9.200 to 9.286.
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1.31

1.32

The price control is designed around the principle that an obligation of cost
orientation applies to all products in the Commercial NG WLA Market save as
regards FTTP VUA rental, as follows:

(@)

(b)

(c)

(d)

As FTTP rollout is still ongoing, and to protect investment incentives,
FTTP VUA rental enjoys ‘Pricing flexibility’. Eircom may set FTTP VUA
rental prices as it chooses, subject to the following two constraints:

i. A Margin Squeeze Test (‘MST’) in order to mitigate the risk of
margin squeeze, leverage and foreclosure, and

ii. A price floor to mitigate the risk to competing networks of
excessively low prices, set at the level of the FTTC VUA price
cap (see (b) below);

In order to provide an ‘anchor’ constraining the risk of excessive prices
for FTTP VUA, FTTC VUA prices are cost oriented. Cost oriented prices
for FTTC VUA are set following a ‘Pricing continuity’ approach
whereby FTTC VUA prices are set at the cost oriented level set out by
the ANM Decision for the period ending 30 June 2024, subject thereafter
to annual increases capped at CPI-0;

In order that FTTP VUA prices remain anchored in the event that Eircom
ceases to provide FTTC VUA as a result of copper switch-off, a
requirement that, in that event, Eircom makes available an Emulated
FTTC-like service on the FTTP network at the FTTC VUA price; and

In order to guard against excessive prices, all other products offered by
Eircom in the Commercial NG WLA Market are subject to cost orientation,
including in particular Non-FTTP VUA products offered as Alternative
Comparable Products (‘ACP’) (as discussed in the CSO Consultation™’
and defined in the CSO Decision'? on the withdrawal of FTTC VUA in the
context of copper switch-off).

The price control obligations imposed on Eircom in the Commercial NG WLA
Market are summarised at Table 1 and are consistent with ComReg’s policy of
encouraging investment in Very High Capacity Networks (‘VHCN(s)') by
continuing to allow pricing flexibility for FTTP while ensuring that safeguards
to prevent exclusionary behaviour and excessive pricing remain in place.
Compared to the existing price control obligations imposed on Eircom in 2018

" Consultation Framework for the Migration from Legacy Infrastructure to Modern Infrastructure
Consultation and Draft Decision. ComReg 22/13R, 25/03/2022 (the ‘CSO Consultation’).

2 Framework for the Migration from Legacy Infrastructure to Modern Infrastructure, Response to
Consultation and Decision, Decision D09/23, ComReg 23/102, dated 1 November 2023.
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ComReg is now imposing a lighter regulatory burden as markets are
deregulated, to encourage investment and competition.

Table 1: Summary of price control obligations

Price control obligation

Product, service or facility

2018 2023
FTTC VUA rental Cost orientation | Pricing continuity’®
Emulated. FTTC-like service _on FTTP N/A Pricing parity with
network (in event of FTTC withdrawal) FTTC VUA
Ancillary services and facilities Cost orientation | Cost orientation
1.33  Consistent with the 2018 Decision,'* ComReg imposes rules related to altering

1.34

the price for FTTC VUA and the price floor for FTTP VUA rental with provision
for Eircom to lower the FTTC VUA price and the FTTP VUA price floor, but
only in exceptional circumstances, and subject to prior ComReg approval. The
precise rules for these mechanisms differ from the approach set out in 2018,
as described below.

Under the 2018 Pricing Decision,’® Eircom was not permitted to offer
wholesale promotions and discounts. ComReg relaxes this ban for FTTP VUA
so that such offers are subject to case-by-case approval by ComReg and to
be permitted only where ComReg is satisfied that the promotion or discount is
consistent with the promotion of network competition and encouraging
investment, while ensuring in particular that existing and prospective
investment by alternative operators is not jeopardised.

'3 ‘Pricing continuity’ is a pricing approach whereby the proposed price is set by reference to an existing
modelled price. For FTTC VUA rental ComReg sets a price cap of CPI-0 annually to the currently cost
oriented FTTC VUA prices post 30 June 2024.

4 Market Review: Wholesale Local Access (WLA) provided at a Fixed Location, Wholesale Central
Access (WCA) provided at a Fixed Location for Mass Market Products - Response to Consultation and
Decision. ComReg 18/94, D10/18 (the ‘2018 Decision’).

5 ComReg Document No. 18/95, ComReg Decision D11/18: Pricing of wholesale broadband services,
Wholesale Local Access (WLA) market and the Wholesale Central Access (WCA) markets, Response
to Consultation Document 17/26 and Final Decision, 19 November 2018 (‘2018 Pricing Decision’).
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1.35

1.36

1.37

1.38

Eircom is also obliged under the 2018 Decision not to engage in a margin
squeeze. The 2018 Pricing Decision and the 2018 Bundles Decision® further
specified this obligation into three Margin Squeeze Tests (‘MST(s)’), namely
the wholesale FTTP Bitstream to wholesale FTTP VUA MST, the bundles
MST, and the standalone FTTP MST. ComReg alters the bundles MST to
focus on just FTTP, to include standalone FTTP in the MST, and to remove
the existing wholesale FTTP Bitstream to wholesale FTTP VUA MST.

ComReg also maintains Cost Accounting and Accounting Separation
obligations on Eircom in the Commercial NG WLA Market.

Having assessed the WCA market in the context of the 3CT,"”” ComReg
considers that continued ex ante regulation of WCA is not warranted, as there
is insufficient evidence that retail broadband competition would be harmed by
the absence of WCA regulation. The evidence available to ComReg suggests
that, even in the absence of WCA regulation (but in the presence of WLA
regulation on the Commercial NG WLA Market), the provision of retail
broadband would likely be effectively competitive over the lifetime of the
market review period. In this respect, there is evidence of existing retail
broadband competition, particularly having regard to SP market shares, and
ongoing rollout of FTTP networks capable of providing WLA and WCA to
Access Seekers, and retail broadband to end users by Eircom, SIRO, NBI, and
(on a forward-looking basis) VMI.

Downstream retail competition, in particular, will be safeguarded in the
footprint of the Commercial NG WLA Market through upstream regulation of
WLA. ComReg also notes that, even in the absence of Eircom merchant
market WCA, other SPs offer WCA based on their own networks (e.g. NBl and,
on a forward-looking basis, potentially VMI), or based on the use of upstream
WLA purchases (such as BT). ComReg also notes that Access Seekers have
the opportunity to move up the ladder of investment by procuring their own
backhaul to give them the opportunity to purchase WLA, rather than WCA.

6 ComReg Document No. 18/96, ComReg Decision D12/18: Response to Consultation and Decision
on price control obligations relating to retail bundles: Further specification of the wholesale price control
obligation not to cause a margin squeeze in the WLA, and WCA Markets - Response to Consultation
and Decision, dated 19 November 2018 (the ‘2018 Bundles Decision’).

7 The 3CT set out at Article 67(1) of the European Electronic Communications Code (Directive (EU)
2018/1972), sets out the criteria that must be cumulatively satisfied in order to determine whether a
relevant market should be - or continue to be - subject to ex ante regulation. The three criteria are:

a. the presence of high and non-transitory barriers to entry;

b. a market structure which does not tend towards effective competition within the relevant time horizon;

c. the insufficiency of competition law alone to adequately address the market failure(s) concerned.
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1.39 ComReg intends to closely monitor market developments over the market
review period. If market outcomes become materially different, ComReg will
exercise its discretion to decide whether or not to commence a fresh market
review earlier than planned.
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2 Introduction

2.1 Overview

2.1

2.2

2.3

24

25

The Commission for Communications Regulation (‘ComReg’) is the National
Regulatory Authority (‘NRA’) responsible for the regulation of the electronic
communications sector (telecommunications, radio communications and
broadcasting transmission) and the postal sector in the State.

This final Decision (‘Decision’) follows the publication of the 2023
Consultation’® in January 2023 and presents ComReg’s conclusions on its
analysis of the market(s) for:

(@) Wholesale local access provided at a fixed location (‘WLA’); and

(b) Wholesale central access for mass-market products provided at a fixed
location (‘WCA’).

WLA and WCA are wholesale inputs that are used by Service Providers
(‘SP(s)’) in the supply of:

(a) Retail broadband and/or other services (including but not limited to Retail
Fixed Telephony Services (‘RFTS’) and television (‘TV’) services)'® to
end users; and

(b) Wholesale services to other SPs.

This Decision examines the extent of competition within the Relevant WLA
Market(s) and Relevant WCA Market(s) (collectively, the ‘Relevant
Wholesale Markets’). Where such markets are not found to be effectively
competitive due to one or more SP(s) having Significant Market Power (‘SMP’),
ComReg is obliged to impose appropriate regulatory obligations on such SP(s)
as would be necessary to address identified competition problems that could
arise in the Relevant Wholesale Markets or related markets, absent regulatory
intervention. Similarly, if any of the Relevant Wholesale Markets are found to
be effectively competitive, then regulatory intervention is not warranted, and
any existing regulation must be withdrawn.

In the period between the publication of the 2023 Consultation and this
Decision, ComReg has updated its analysis with additional data which have
become available over this period. This has resulted, inter alia, in an updating

8 Market Reviews - Wholesale Local Access (WLA) provided at a fixed location and Wholesale Central
Access (WCA) provided at a fixed location for mass-market products. Consultation and Draft Decision.
ComReg 23/03 (the ‘2023 Consultation’).

1 WLA and WCA inputs can be used by SPs to deliver a broad range of services and hence, the services
identified here are non-exhaustive.
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2.6

2.7

of the geographic modelling exercise set out in Section 5 and Annex 7 of the
2023 Consultation. ComReg has also met with a number of Network Operators
and has given further consideration to its approach to forecast network rollout
by SIRO and VMI.

This introduction describes the following:
(@) An overview of the WLA and WCA markets (paragraphs 2.8 to 2.14);

(b) The legal basis and the regulatory framework under which this review
and Decision is being undertaken (paragraphs 2.15 to 2.39);

(c) An overview of previous reviews of the Relevant Wholesale Markets and
why the current review is being undertaken (paragraphs 2.40 to 2.55);

(d) An outline of the information sources relied upon for the analysis set out
in this Decision (paragraphs 2.56);

(e) An overview of the consultation process and those who responded to the
2023 Consultation (paragraphs 2.57 to 2.58)

(f) ComReg liaison with the Competition and Consumer Protection
Commission (‘CCPC’), the European Commission (‘EC’) and BEREC?°
(paragraphs 2.60 to 2.62); and

(g) An overview of the structure of the Decision (paragraph 2.63).

Section 1 above contains an executive summary of the overall conclusions set
out in this Decision.

2.2 What are WLA and WCA?

2.8

29

WLA and WCA services are wholesale inputs used directly and indirectly by
SPs to supply a range of downstream wholesale and retail services, including
(but not limited to) RFTS, broadband connectivity, and TV services, to
residential and business consumers (collectively, ‘end users’). WLA inputs are
also used by SPs to supply downstream WCA or other wholesale services.

In general, WLA relates to the connection/access path?' between the local
serving exchange/access node or Metropolitan Point of Presence (‘MPoP’)
and the end user’s premises, with this connection being either provided by an
SP itself or purchased/rented from another SP. In buying WLA services, an SP

20 Body of European Regulators for Electronic Communications.

21 The Access Path connects the Network Termination Unit (‘NTU’) or Optical Network Terminal ((ONT’)
in the end user’s premises to the Point of Handover (‘PoH’). The PoH for WLA is typically the Main
Distribution Frame (‘MDF’) (for copper) and the Optical Distribution Frame (‘ODF’) (for fibre) in the
exchange/MPoP. The PoH for VUA is the Wholesale Ethernet Interconnect Link (‘WEIL’) at the serving
Aggregation Node within local serving exchange.
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2.10

2.1

must arrange its own provision of the backhaul elements between its network
and the local exchange/node that serves the end user’s premises.

The WCA market lies downstream from the WLA market but upstream from
the retail broadband (and other retail) markets and encompasses the rental of
an active broadband connection between an end user’s premises and an
aggregation point higher up in a network, including the backhaul component.
As discussed later in this Decision, a number of other features also distinguish
WLA and WCA services. WCA can be thought of as encompassing WLA along
with backhaul connectivity across the WCA SP’s network. Relative to WLA,
WCA requires that an Access Seeker only needs to build connectivity to a few
aggregation points on the WCA SP’s network, thereby incurring lower
investment costs compared to WLA.

WCA is used by SPs both directly and indirectly in the supply of a range of
downstream wholesale and retail services, including (but not limited to) RFTS,
broadband connectivity, and TV to end users. Figure 1 below describes the
WLA and WCA markets and how they are related.

Figure 1: Stylised example of typical WLA and WCA provision?

Wholesale Local Access SP’s network

N

H N @
|_i:|]:| copper copper/fibre Backhaul Fibre
Premises

Wholesale Central Access

/

212

At the wholesale level, SPs purchase WLA, such as Next Generation (‘NG’)
Virtual Unbundled Access (‘VUA’), Current Generation (‘CG’) Local Loop
Unbundling (‘LLU’), and WCA inputs such as CG and NG Bitstream, to provide
retail services to end users (or wholesale services to other SPs). Using LLU,
an Access Seeker takes (full or partial) control of the copper loop from the local
exchange to the end user’s premises. Similarly, with VUA, a SP gains control
of the fibre (FTTP) or fibre/copper (FTTC) path, typically from the local
exchange (or equivalent) to the end user’s premises. The SP can then supply
retail services to the end user, or sell wholesale services, to other SPs.

22 This figure shows provision of FTTC WLA and WCA, whereby the path from the local exchange to the
end user premises includes a copper component. Where WLA or WCA are delivered over FTTP, no
copper is present on the access path, which consists of full fibre.
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2.13  Typically, the point of handover for access in the WLA market is provided more
locally (i.e., the traffic is handed over at a level closer to the end user). The
point of handover for access in the WCA market is typically at the national or
regional level, at a higher aggregation point in the network. Furthermore,
products in the WLA market give the Access Seeker?® a greater degree of
flexibility in network control (e.g., VUA products can be offered at various
profiles (download speeds etc.)), allowing the Access Seeker to differentiate
its retail offerings. Products in the WCA market typically have network
elements and ancillary inputs that an Access Seeker has little control over.

2.14  The WLA market therefore encompasses access products that afford Access
Seekers more flexible control over the access path, while the WCA market
encompasses access products that provide Access Seekers with less direct
control over the access path and more standardised features.

2.3 Legal basis and regulatory framework

2.15 Regulation 46 of the ECC Regulations?* requires that ComReg, taking the
utmost account of the markets listed in the 2020 Recommendation as being
susceptible to ex ante regulation®® and of the SMP Guidelines,”® defines
relevant markets appropriate to national circumstances, in accordance with the
principles of competition law. The 2020 Recommendation retained WLA as a
market susceptible to ex ante regulation but removed WCA from the list of
markets susceptible to ex ante regulation. Accordingly, in respect of WCA only,
ComReg is required to carry out the Three Criteria Test (‘3CT’) set out in Article
67(1) of the European Electronic Communications Code (‘EECC’)?’ and
Regulation 49(3) of the ECC Regulations and discussed further below.

2.16  The EC refers in the 2020 Recommendation to WLA as follows:

23 A Service Provider ('SP’) is a firm active in the provision of telecommunications services on the
Relevant Markets, or on markets downstream of the Relevant Markets, including the retail broadband
market. An Access Seeker is an SP which purchases wholesale services from another SP. Thus, all
Access Seekers are SPs, but not all SPs are Access Seekers.

24 S.1. No. 444/2022 - European Union (Electronic Communications Code) Regulations 2022 (the ‘ECC
Regulations’) which transpose into Irish law the European Electronic Communications Code.

25 European Commission Recommendation of 18 December 2020 on relevant product and service
markets within the electronic communications sector susceptible to ex ante regulation in accordance
with Directive (EU) 2018/1972 of the European Parliament and of the Council of 11 December 2018
establishing the European Electronic Communications Code (the ‘2020 Recommendation’).

26 European Commission guidelines on market analysis and the assessment of significant market power
under the Community regulatory framework for electronic networks and services, OJ 2002 C 165/3 (the
‘SMP Guidelines’).

27 Directive (EU) 2018/1972 of the European Parliament and of the Council of 11 December 2018
establishing the European Electronic Communications Code (‘EECC’).
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217

2.18

219

2.20

2.21

“Wholesale local access provided at a fixed location®
The 2020 Explanatory Note?® notes:

‘At present, the Wholesale Local Access (WLA) market primarily
consists of physical access products as well as those virtual access
products that mimic the capabilities of physical access (VULA)
enabling transmission of internet and related data services. Copper
local loop unbundling (LLU) and copper sub-loop unbundling (SLU) —
although to a decreasing extent — are still applicable access products
used throughout the Union. ™

Given that the 2020 Recommendation no longer identifies the WCA market as
being susceptible to ex ante regulation, there is no longer any presumption in
favour of WCA regulation at EU level, and NRAs must justify any proposal to
continue to regulate WCA by reference to national market conditions, having
carried out a 3CT.

The 2014 Recommendation, which at the time included WCA, defined it as:

“Wholesale central access provided at a fixed location for mass-
market products™’

The 2020 Explanatory Note notes:

“Compared to WLA, Wholesale Central Access (WCA) products are
typically provided to the access seekers at a higher and more central
layer in the network architecture. As regards WCA services, it remains
likely that there is a chain of substitution between copper DSL-based
bitstream services and fibre-based bitstream services provided over
FttH and FttC/VDSL networks in the near future.”™?

The 3CT sets out the criteria that must be cumulatively satisfied to determine
whether a relevant market should be, or should continue to be, subject to ex
ante regulation. The three criteria are:

(a) The presence of high and non-transitory barriers to entry;

28 Annex to the 2020 Recommendation, Market 1, page 2.

29 Commission Staff Working Document — Explanatory Note Accompanying the document Commission
Recommendation on relevant product and service markets within the electronic communications sector
susceptible to ex ante regulation in accordance with Directive (EU) 2018/1972 of the European
Parliament and of the Council of 11 December 2018 establishing the European Electronic
Communications Code, Brussels, 18.12.2020 SWD(2020) 337 (the ‘2020 Explanatory Note').

30 At p.48 thereof.
37 Annex to the 2014 Recommendation, Market 3b, page 45 onwards.
52 2020 Explanatory Note, at p.52.
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2.22

2.23

2.24

2.25

(b) A market structure which does not tend towards effective competition
within the relevant time horizon, having regard to the state of
infrastructure-based competition and other sources of competition behind
the barriers to entry; and

(c) The insufficiency of competition law alone to adequately address the
identified market failure(s).

Where at least one of the 3CT criteria is not satisfied, ex ante regulation is
deemed to be no longer required, and obligations arising from an SMP
designation must be removed (subject to a notice period where necessary and
appropriate). Where, on the other hand, all three criteria are satisfied, ex ante
regulation may be warranted. In particular, Regulation 49(8) of the ECC
Regulations requires that where ComReg determines, following a market
analysis, that a relevant market defined in accordance with Regulation 46 of
the ECC Regulations is not effectively competitive, and that the imposition of
regulatory obligations is justified, that ComReg designate the SP or SPs which
individually or jointly have SMP in that market and impose appropriate specific
obligations on such operators, or maintain or amend such obligations where
they already exist.

Regulation 45(1) of the ECC Regulations defines SMP as being equivalent to
dominance on a market, that is to say a position of economic strength affording
the operator concerned the power to behave, to an appreciable extent,
independently of competitors, customers and ultimately, consumers, in a
relevant market.

In carrying out its assessment ComReg applies the Modified Greenfield
Approach (‘MGA’) set out in the 2020 Explanatory Note.** ComReg’s market
assessment starts from the assumption that SMP regulation is not present in
the specific markets under consideration but takes into account regulation
present in other related markets, or through the general regulatory framework.
This approach avoids erroneously drawing conclusions regarding the
competitive structure of a particular market that may be influenced by, or
indeed premised on, existing regulation on that market. Considering how
markets may function absent regulation helps to ensure that SMP-based
regulation is only applied (or withdrawn) in circumstances where it is justified
and proportionate to do so.

Given that ComReg is analysing both the WLA market(s) and the WCA
market(s) in this Decision, it adopts the following approach with respect to the
application of the MGA. In analysing the WLA market and applying the MGA,
ComReg first examines the WLA market assuming regulation is absent in this

33 See also Point 17 of the SMP Guidelines and regulation 49(5) of the ECC Regulations.
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2.26

2.27

2.28

2.29

and downstream markets (and related retail markets). In doing so, ComReg
assumes that regulation is in place in the upstream Physical Infrastructure
Access (‘PIA’) market, having regard to the conclusions set out in the separate
PIA Decision. Similarly, when assessing the WCA market, the MGA requires
that ComReg takes account of regulation present in the upstream PIA and
WLA markets. In this respect, the intention to de-regulate the WCA market set
out in this Decision is predicated on regulation of the upstream Commercial
NG WLA Market. ComReg consider this approach to be consistent with
Regulation 49(5) of the ECC Regulations.

In the PIA Decision, ComReg considered the transaction entered into between
Eircom and InfraVia whereby a dedicated fibre company, Fibre Networks
Ireland Limited (‘FNI’), was created with plans to pass over 1.9 million homes
with Fibre to the Premises (‘FTTP’) by the end of 2026 (the ‘Transaction’).
InfraVia owns a 49.99% interest in FNI, and Eircom the remaining 50.01%. As
part of the transaction Eircom transferred certain assets (including ducts, poles
and fibre but excluding exchanges and cabinets) to FNI that are principally
located outside the Government’s NBP IA, where NBI is currently rolling out its
FTTP network.

The ‘associated assets’ alluded to in the transaction include the Access
Network, the Fibre Rights®** and other assets and property used exclusively in
respect of the Business® but exclude certain Excluded Assets. The Excluded
Assets are listed in the Business Transfer Agreement®® and include (amongst

other things) [5< |

I <]
In the PIA Decision ComReg’s position is that it is appropriate to treat the

physical infrastructure owned by FNI and Eircom as one Pl network, the
operation and management of which is effectively under Eircom’s control.

As regards WLA and WCA supply by Eircom, having regard to the reasons set
out in the PIA Decision and also noting that Excluded Assets remain under the

34 Defined in the Business Transfer Agreement as “all statutory, prescriptive, contractual and common
law title and property rights and all easements, rights, powers, privileges and interests which are held
by the Company at Completion and which are necessary to operate the Access Network”.

35 Clause 2.1.

36 Clause 1.1. (Definition of Excluded Assets).

37 Clauses 1 and 2.
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2.30

2.31

2.32

ownership of Eircom, ComReg considers that the operation and management
of WLA and WCA services is under Eircom’s control.

Where an SP is designated as having SMP in a market, ComReg is obliged,
under Regulation 50(1) of the ECC Regulations to impose on that SP, or
maintain or amend where they already exist, such of the obligations set out in
Regulations 51 to 56, 58 and 62 of the ECC Regulations as it
considers appropriate. Pursuant to Regulation 50(5) of the ECC
Regulations, any obligations imposed must be:

(a) Based on the nature of the problem identified;

(b) Proportionate and justified in the light of the objectives laid down in
section 12 of the Communications Regulation Act 2002 (as amended),*®
and Regulation 4 of the ECC Regulations;*° and

(c) Only be imposed following consultation in accordance with Regulations
17 and 101 of the ECC Regulations.

Section 12(1)(a) of the 2002 Act sets out ComReg'’s objectives in exercising
its functions in relation to the provision of electronic communications networks,
electronic communications services, and associated facilities, namely to:

(@) Promote competition;
(b) Contribute to the development of the internal market; and
(c) Promote the interests of users within the European Union.

In addition, Regulation 4(3) of the ECC Regulations sets out the general
objectives which ComReg shall pursue in the context of its tasks specified in
the ECC Regulations, which are in summary to:

(a) Promote connectivity and access to, and take up of very-high-capacity
networks;

(b) Promote competition in the provision of electronic communications
networks and associated facilities;

(c) Contribute to the development of the internal market by removing
remaining obstacles to, and facilitating convergent conditions for,
investment in, and the provision of, electronic communications networks,
services and associated facilities and services throughout the European
Union; and

38 Communications Regulation Act 2002 (No. 20 of 2002), as amended (the ‘2002 Act’).

39 The general objectives of the EECC are laid out at Article 3 thereof.
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2.33

2.34

2.35

2.36

(d) Promote the interests of the consumers and businesses in the State, by
ensuring connectivity and the widespread availability and take-up of very-
high-capacity networks.

Regulation 4(5) of the ECC Regulations requires that, in pursuit of its
objectives under that Regulation and under Section 12 of the 2002 Act,
ComReg shall apply objective, transparent, non-discriminatory, and
proportionate regulatory principles by, inter alia:

(a) Promoting regulatory predictability;
(b) Ensuring there is no discrimination in the treatment of undertakings;

(c) Safeguarding competition and promoting, where appropriate,
infrastructure-based competition, (Regulation 4(5)(c) of the ECC
Regulations requires the application of EU law in a technologically neutral
fashion);

(d) Promoting efficient investment and innovation in new and enhanced
infrastructures;

(e) Taking due account of the variety of conditions relating to competition
and consumers that exist in the various geographic areas within the
State; and

(f) Imposing ex ante regulatory obligations only where there is no effective
and sustainable competition and relaxing or lifting such obligations as
soon as that condition is fulfilled.

In addition to conducting a public consultation in accordance with Regulation
101 of the ECC Regulations 2022, ComReg is required by Regulation 49(1) of
the ECC Regulations to carry out an analysis of relevant markets, where
appropriate, in collaboration with the Competition and Consumer Protection
Commission (the ‘CCPC’).

ComReg is also obliged to make certain draft measures accessible to the EC,
BEREC, and NRAs in other Member States, pursuant to Regulation 17(4) of
the ECC Regulations (‘European Notification Requirements’).

ComReg has consulted with the CCPC, the European Commission, and
BEREC prior to the adoption of this Decision as further detailed in Section 2.8.
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2.4 Previous Reviews of the Relevant Markets

2.37  On 19 November 2018 ComReg published its WLA/WCA market analysis (the
‘2018 Decision’),*? in which it set out its then position regarding its review of
competition within the WLA and WCA markets. This followed the publication
of a consultation in November 2016 (the ‘2016 Consultation’).*’

2.38 On the same day, ComReg also issued two pricing decisions (the ‘2018
Pricing Decision’*” and the ‘2018 Bundles Decision’)*® which further
specified the price control obligations ComReg imposed in the 2018 Decision.

2.39  The 2021 Mid-term Assessment (‘MTA’) Decision,** which issued in November
2021, reassessed competition in the provision of WCA, arising from a
commitment in the 2018 Decision to reappraise competition during the lifetime
of the market review period.

2.4.1 Previous Review of the WLA Market

240 The 2018 Decision defined a national WLA Market consisting of:

(@) CG WLA products (LLU and Line Share products offered over copper
networks);

(b) NG WLA products (Virtual Unbundled Local Access (‘VULA’) products
offered over FTTx networks); and

(c) Eircom self-supply of the above products.

241 ComReg assessed competition within that WLA market and concluded that
this (national) WLA market was not effectively competitive and was unlikely to
become competitive over the lifetime of the market review. ComReg
accordingly designated Eircom with SMP in that WLA market.

40 Market Review: Wholesale Local Access (WLA) provided at a Fixed Location, Wholesale Central
Access (WCA) provided at a Fixed Location for Mass Market Products - Response to Consultation and
Decision. ComReg 18/94, D10/18 (the ‘2018 Decision’).

41 Market Reviews: Wholesale Local Access (WLA) provided at a Fixed Location, Wholesale Central
Access (WCA) provided at a Fixed Location for Mass Market Products - Consultation and Draft Decision.
ComReg 16/96 (the ‘2016 Consultation’).

42 Pricing of wholesale broadband services: Wholesale Local Access (WLA) market and the Wholesale
Central Access (WCA) markets - Response to Consultation Document 17/26 and Final Decision.
ComReg 18/95, D11/18 (the ‘2018 Bundles Decision’)

43 Response to Consultation and Decision on price control obligations relating to retail bundles: Further
specification of the wholesale price control obligation not to cause a margin squeeze in the WLA, and
WCA Markets. ComReg 18/96, D12/18 (the ‘2018 Pricing Decision’).

44 Mid-term Assessment: Regional Wholesale Central Access (WCA) Market - Re-application of
geographic assessment criteria set out in ComReg Decision D10/18. Response to Consultation and
Final Decision. ComReg 21/120, D10/21 (the ‘2021 MTA Decision’).
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242

2.4.2
2.43

2.44

2.45

ComReg accordingly imposed detailed remedies on Eircom in relation to NG
WLA (fibre infrastructure and associated facilities) and CG WLA (copper
infrastructure and associated facilities). ComReg imposed differentiated price
control remedies in respect of CG WLA, Fibre to the Cabinet (‘FTTC’)-based
NG WLA, and FTTP-based NG WLA, with further WLA pricing remedies
specified in the 2018 Pricing Decision and the 2018 Bundles Decision.

Previous Review of the WCA Market

The 2018 Decision defined two sub-national WCA markets — the Urban WCA
Market, and the Regional WCA Market consisting of WCA products provided
over both CG and NG infrastructure. ComReg also concluded that the WCA
market included WCA supplied by a purchaser of WLA.*> The WCA market
included the following products:

(@) WCA-based Bitstream products provided over copper and FTTX,
including wholesale Bitstream provided using upstream WLA inputs;

(b) Self-supply of WCA-based Bitstream by Eircom and BT;
(c) WCA-based Bitstream that may hypothetically be offered by SIRO;

(d) Self-supply of CATV retail broadband products offered by VMI in areas
where its network is present; and

(e) Self-supply of retail broadband products offered by SPs using WLA
upstream inputs and having widespread coverage (such as Vodafone).

Having applied a set of objective criteria to define two sub-national geographic
markets and, on the basis of a competition assessment, ComReg deregulated
the Urban WCA Market, but designated Eircom with SMP on the Regional
WCA Market. As with the WLA market, ComReg imposed remedies on Eircom
in relation to NG WCA and CG WCA. ComReg imposed differentiated price
control remedies in respect of CG WCA, FTTC-based NG WCA, and FTTP-
based NG WCA, with further pricing remedies specified in the 2018 Pricing
Decision and the 2018 Bundles Decision.

Additionally, the 2018 Decision undertook to reassess the WCA markets by
means of a Mid-term Assessment (‘MTA’), which revisited the geographic
scope of the relevant markets and the associated findings of SMP. The 2021
MTA Decision accordingly led to additional deregulation in the footprint of the
Revised Urban WCA Market.“°

45 At the time of the 2018 Decision, BT was the only purchaser of WLA to supply downstream WCA.

46 The Revised Urban WCA Market includes that part of the WCA market deregulated by means of the
2021 MTA and consists of the 235 Exchange Areas listed at Annex 3 of the 2021 MTA Decision.
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2.5 Current Review of the WLA and WCA Markets

2.46

2.47

2.48

2.49

2.50

2.51

Given the time that has elapsed since the previous analyses of these markets
and, having regard to market developments, including the publication of the
2020 Recommendation, it is now appropriate to review these markets.

To inform these market reviews, ComReg has obtained qualitative and
quantitative information from SPs through information requests, as well as
follow-up clarifications through meetings or correspondence.

The above information supplements information which is provided to ComReg
in the performance of its regular operations (e.g. for the Irish Communications
Market Quarterly Key Data Report (‘Quarterly Key Data Report’ or ‘QKDR’))
or its ongoing regulatory activities.

ComReg has also reviewed in detail the experience of regulating wholesale
broadband markets in other European jurisdictions, and has carefully analysed
guidance available from the EC, BEREC, and other relevant bodies before
arriving at its findings in this Decision.

ComReg has also commissioned market research to inform its understanding
of end user behaviours in the retail broadband (and related) markets. Two
surveys were undertaken, of residential end users (the ‘2022 Residential
Market Research’) and of SME end users (the ‘2022 SME Market
Research’). These surveys are published at Annex 6 and Annex 7
respectively. These surveys are referred to collectively throughout this
Decision as the ‘WLA/WCA Market Research’.

The WLA/WCA Market Research was undertaken on behalf of ComReg by
Red C Market Research and examined residential and SME end user attitudes
to various issues related to the provision of broadband (and other) services.
The fieldwork supporting the WLA/WCA Market Research took place from
February to April 2022 with the results finalised and provided to ComReg in
June 2022. As part of the WLA/WCA Market Research, 2,010 residential end
users were surveyed through face-to face interviews, and 300 SME end users
were surveyed via computer aided telephone interview (‘CATI’), with the
person interviewed being the individual responsible for selecting the relevant
business’s telecommunications providers. The survey examined, inter alia:

(a) Importance placed by end users on ownership and usage of particular
technologies;

(b) The impact of high-speed broadband and the rollout of NG broadband;

(c) Willingness of end users to switch between communications providers
and technologies;
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2.52

2.53

2.54

2.55

2.6
2.56

(d) Attitudes to, and actual reactions to, hypothetical changes in the price of
telecommunications services; and

(e) The importance of bundled services offers for residential customers and
the value that different services may hold within a bundle and in the
purchasing decision of residential customers (e.g. TV services).

ComReg refers to the outputs from the WLA/WCA Market Research, along
with the other data sources referred to above, throughout the remainder of the
analysis in this Decision.

Rather than being definitive, the WLA/WCA Market Research informs the
analysis throughout this Decision, and its outputs are considered alongside
empirical data/evidence, where available, in particular, alongside data
presented in the QKDR and in response to information requests.

ComReg is mindful that such surveys, while a useful practical means of
gathering information on end user preferences/behaviours, need to be
interpreted with care and that stated preferences of survey respondents can
overestimate what they will actually do in practice (‘stated preference bias’).

Therefore, ComReg does not solely rely on the WLA/WCA Market Research
in forming the conclusions set out in this Decision. ComReg considers all
information available to it at the time of publishing this Decision.

Information Sources

In this Decision, ComReg draws upon the following information and data
sources:

(@) The WLA/WCA Market Research. This included attitudinal surveys of
retail users of broadband and other services. This research is published
at Annex 6 and Annex 7;

(b) Meetings with SPs;

(c) Information provided by SPs in response to detailed information
requests’’ issued by ComReg in which both quantitative and qualitative
information on the retail broadband market, other markets and the
relevant wholesale markets was sought;

(d) The experience of NRAs in regulating WLA and WCA markets in other
jurisdictions;

(e) Guidance from the EC, BEREC and other relevant bodies;
(f) Information set out in the 2018 Decision and the 2021 MTA Decision;

47 ComReg issued a series of information requests to SPs in January 2022.
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(g) Information provided to ComReg by SPs for the purpose of ComReg’s
QKDR(s); and

(h) Other information in the public domain.

2.7 Consultation Process

2.57

2.58

ComReg conducted a public consultation over an eight-week period to 3
March, 2023, in accordance with Regulation 101 of the ECC Regulations,
issuing the 2023 Consultation in January 2023. Ten submissions
(‘Submissions’) to the 2023 Consultation were received from a range of
industry stakeholders (the ‘Respondent(s)’), namely:

(@) ALTO;
(b) BT Ireland (‘BT’);

(c) Eircom (including a report carried out on its behalf by Copenhagen

Economics);
(d) Imagine;
(e) NBI;
() SIRO;

(g) Sky Ireland Limited (‘Sky’);
(h) Speed Fibre Group (‘SFG’);

(i)  Virgin Media Ireland (‘VMI’) (including a report carried out on its behalf by
SPC Network); and

(i) Vodafone Ireland Limited (‘Vodafone’).

In addition to the ten Submissions received during the public consultation
period, ComReg received an additional six supplemental submissions after the
conclusion of the public consultation period from Respondents, namely:

(@) A letter from SFG dated 18 April 2023 concerning the VUA-Bitstream
margin squeeze test;

(b) An undated letter from Eircom received on 18 September 2023
concerning margin squeeze test modelling,

(c) A letter from SIRO dated 27 October 2023 concerning Eircom’s WCA
market position;

(d) A letter from Eircom dated 15 December 2023 seeking clarification on
obligations set out in the WLA market draft decision instrument (the
‘Eircom December 2023 WLA/WCA letter’);
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2.59

(e) A letter from Eircom dated 15 December 2023 seeking clarification on
obligations set out in the PIA market draft decision instrument, point 4 of
which relates to the WLA market draft decision instrument (the ‘Eircom
December 2023 PIA letter’); and

(f) A letter from A&L Goodbody on behalf of its client, Eircom, dated 21
December 2023 concerning transparency measures set out in the WLA
market draft decision instrument (the ‘A&L Goodbody December 2023
letter’).

Non-confidential versions of these Submissions are published in Annex 5 of
this Decision. Throughout this Decision, ComReg has summarised
Respondents’ main views, as appropriate, and has carefully considered them
before setting out its final position.

2.8 Liaison with other Bodies

2.60

2.61

2.62

In accordance with Regulation 49(1) of the ECC Regulations, ComReg has
consulted with the Competition and Consumer Protection Commission
(‘CCPC’)*® on the market definition exercise and competition assessment set
out in this Decision. A copy of correspondence from the CCPC (the ‘CCPC
Response’) is set out at Annex 2 of this Decision. The CCPC indicated in its
response of 26 October 2023 that it did not object to ComReg’s conclusions.

On 14 November 2023 ComReg commenced the European Notification
Requirements and made the corresponding draft measures accessible to the
EC, BEREC and NRAs in other Member States (‘Notified Draft Measures’),*
pursuant to Regulation 17(4) of the ECC Regulations. ComReg is required to
take utmost account of any comments received. The EC provided its response
to ComReg (the ‘EC Response’) on 13 December 2023, a copy of which is set
out in Annex 3.°° The EC Response does not raise any serious doubts with
respect to the Notified Draft Measures and provides comments. As is required,
ComReg has taken utmost account of the EC Response in this Decision, as
set out in particular at Annex 4 below.

This is a non-confidential version of the Decision. Certain information within
the Decision has been redacted for reasons of confidentiality, with such
redactions indicated by the symbol 3<. Should an individual SP wish to review
its own redacted information, it should make a request for such in writing to
ComReg and indicate, where possible, the specific paragraph numbers within
which the redacted information being requested is contained. ComReg will

48 Competition Act 2002 (No. 14 of 2002), as amended, (‘Competition Act 2002’).
49 A non-confidential version of the ‘Notified Draft Measures’ is available online at www.comreg.ie/.
50 Cases IE/2023/2473 (WLA) and |IE/2023/2474 (WCA).
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consider requests for redacted information and will, subject to the protection of
confidential information, respond accordingly.

2.9 Structure of the Decision

2.63

2.64

The remainder of this Decision is structured as follows:

(@)

(b)

(c)

(d)

(f)

(9)
(h)

(i)

Section 3 gives an overview of trends and developments in the retail
markets, including changes in usage and consumption;

Section 4 presents an assessment of the retail market, including defining
the retail product market and the geographic scope of the retail market;

Section 5 assesses the Wholesale Local Access (WLA) market(s) by
defining the WLA market(s) from both product and geographic
perspectives;

Section 6 presents an assessment of competition in the WLA market(s)
and examines whether any operator in the WLA market(s) has Significant
Market Power (‘SMP’);

Section 7 assesses the retail broadband market in the presence of
regulation in the upstream WLA market(s), but absent regulation in the
upstream WCA market(s);

Section 8 outlines competition problems that can arise in the Commercial
NG WLA Market absent regulation, when there is an operator with SMP,
including exploitative, leveraging and exclusionary practices;

Section 9 presents the remedies for the Commercial NG WLA Market;

Section 10 describes the withdrawal of remedies in the CG WLA Market,
the IA NG WLA Market, and the Revised Regional WCA Market; and

Section 11 presents a Regulatory Impact Assessment (‘RIA’) of
regulation of the Commercial NG WLA Market.

There are also a number of Annexes to the Decision, which give additional
supporting analysis and, in some cases, outline the approach and findings in
more detail, where they have been condensed for reasons of brevity in the
main text.

(@)

(b)
(c)

Annex 1 sets out the Decision Instrument in respect of the Relevant WLA
Markets and Relevant WCA Markets which specifies, in legal form, the
remedies;

Annex 2 sets out the CCPC’s Response;

Annex 3 sets out the EC’s Response to ComReg’s Notified Draft
measures;
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(d)

(e)

(f)

(9)

(h)

(0)

(9]

Annex 4 sets out ComReg’s consideration of the European
Commission’s Response;

Annex 5 contains non-confidential versions of Respondent Submissions
to the 2023 Consultation;

Annex 6 contains the 2022 Residential WLA/WCA Market Research,
undertaken by Red C Research on behalf of ComReg;

Annex 7 contains the 2022 SME WLA/WCA Market Research,
undertaken by Red C Research on behalf of ComReg;

Annex 8 outlines the pricing of retail broadband products that use WLA
inputs, which is the basis for the assessment of indirect retail constraints
in Section 5;

Annex 9 describes the approach to the assessment of potential
substitutes in a market definition exercise;

Annex 10 outlines the assessment of the Critical Loss Test (discussed
in Section 5);

Annex 11 outlines those SMP criteria which ComReg considers are not
relevant to the current assessment of SMP;

Annex 12 presents the WLA geographic market assessment (as
discussed in Section 5);

Annex 13 describes the boundaries of the Relevant NG WLA Markets;

Annex 14 contains the reference to the Optical Distribution Network
(ODN) Sharing: Report for ComReg by Analysys Mason;

Annex 15 contains the reference to the price control reports carried out
for ComReg by Oxera; and

Annex 16 sets out a glossary of relevant terms used in this Decision.
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3 Retall Market Trends and
Developments

3.1
3.1

3.2

3.3

Introduction

In this section, ComReg sets out its views on trends and developments in the
supply of, and demand for, retail broadband and other related retail services.
This is accompanied by an assessment of the dynamics of the retail market
and the material impact of these dynamics at an upstream wholesale level, to
inform ComReg’s analysis of the Relevant Wholesale Markets.

ComReg examines both demand-side and supply-side trends on the retail
market. This approach stems from the fact that demand for WLA and WCA is
derived from downstream end user®’ demand for a range of retail services,
including broadband, which can be provided using both WLA and WCA inputs.

The most notable current and foreseeable trends and developments in the
supply of, and demand for, broadband and other related retail services include:

(a) Increases in download and upload speeds on broadband subscriptions;
(b) Increases in download and upload traffic on broadband subscriptions;

(c) Movement away from copper, towards fibre-based broadband (net
migration of end users from copper and FTTC towards full-fibre FTTP);

(d) Continued prevalence of bundling of broadband with other retail services,
with comparatively stronger growth in standalone subscriptions
compared to bundled plans;

(e) Behavioural changes as a result of the Covid-19 pandemic increasing the
importance of broadband, i.e. the advent of homeworking and increased
use and expectations of broadband; and

(f)  Continued rollout and network upgrades by several Network Operators,
including Eircom, SIRO, NBI and (on a forward-looking basis) VMI,
together with increased uptake of NG broadband services.

5T The term ‘end user’ generally refers to both residential and non-residential (business) customers
throughout, unless otherwise specified.
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3.4

ALTO,*? BT*® and SIRO>* all noted in their respective Submissions that the
data utilised in the 2023 Consultation was for the period up to June 2022 (six
months before its issue), which did not take into consideration the impact of
subsequent global economic trends such as rising energy and inflation costs,
the war in Ukraine and rising interest rates. ComReg notes that the data which
was available for analysis at that time was the most recent data available.
ComReg has updated the data in this Decision, to that which is most recently
available, with this largely based on Q1 and Q2 2023 data. ComReg has also
taken other more forward-looking data (such as forecasts of network rollout)
into account where this is available and sufficiently reliable.

3.2 Relationship between WLA, WCA, and retail broadband

3.5

3.6

markets

WLA and WCA are wholesale broadband products which Access Seekers®®
can purchase to offer wholesale services to other operators, or, more
commonly, to offer retail broadband and other services to their own end users.
The WLA and WCA markets are vertically related. The WCA market lies
downstream of the WLA market, but upstream of the retail broadband (and
related) market. Thus, WLA is an upstream input into the provision of WCA.

Figure 2 below illustrates the WLA and WCA markets, and how they are
related. The WLA market typically comprises the connection between the local
exchange/aggregation node and the end user’s premises, while WCA relates
to the full connection from a SP’s network to the end user’s premises, including
the backhaul element. WCA typically aggregates traffic across local
exchanges/aggregation points to carry it to a higher point in the network.

Figure 2: Example of Typical WLA and WCA Provision

Wholesale Local Access

> =3

=

L1 @
!_i:“:I copper X copper/fibre Backhaul
Premises Street Fibre

cabinet

2.
=

Wholesale Central Access

52 ALTO Non-confidential Submission, page 3.

53 BT Confidential Submission, page 2.

54 SIRO Non-confidential Submission, pages 4-6.

55 An Access Seeker is a Service Provider (‘'SP’) that seeks to purchase upstream inputs (in this case,
WLA and/or WCA services) from another SP.
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3.7

3.8

3.9

WLA includes access over what is sometimes described as the ‘last mile’,
typically between the local exchange or access node(s) (the ‘Point of
Presence’ or ‘PoP’) and the end user.”® WLA is acquired upstream and, as
defined by the EC, consists of both “physical access products” and “virtual
access products that mimic the capabilities of physical access (VULA)
enabling transmission of internet and related data services”.”’

In purchasing WLA, an Access Seeker must arrange for the provision of the
backhaul elements between its network and the local exchange (or equivalent
aggregation node). This can include either self-build or the purchase of
backhaul from another wholesale supplier. Access Seekers purchasing WLA
products do so to enable the provision to their own customers of a range of
downstream (wholesale and retail) services. At the retail level these include,
but are not limited to, broadband, leased lines (‘LL’), television (‘TV’) and
RFTS. At the wholesale level, an Access Seeker can also purchase WLA to
facilitate its delivery of WCA services (downstream from the WLA market) to
other Access Seekers who, in turn, use these inputs to provide retail services
to end users. The WLA and WCA markets are therefore vertically integrated.

WCA is a wholesale input used both directly and indirectly in the provision of
a range of downstream wholesale and retail services, which are typically used
by end users to access broadband, TV, and RFTS. Compared to WLA, WCA
products are typically provided to Access Seekers at a higher and more central
layer in the network architecture.”® Generally, WCA involves the rental of a
broadband connection between an end user’s premises and an aggregation
point in a network, and therefore includes backhaul connectivity from the PoP
to the WCA SP’s network. Compared to WLA, WCA products give Access
Seekers a “less direct and more standardized control over the access line”.*°

56 This does not preclude other forms of access between these points.
572020 Explanatory Note, p.48.
58 2020 Explanatory Note p. 52.
592020 Explanatory Note, p.42.
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3.10

3.11

3.12

3.13

Figure 3: Relationship between WLA, WCA and Retail Market for Broadband

Wholesale Local
Access (WLA)

Wholesale Central
Access (WCA)

Control over service>

Other Downstream
Markets Retail Broadband
Market

This market review focuses on the provision of WLA and WCA services and
on WLA and WCA as upstream inputs into the provision of retail broadband
and other retail services. Competition in retail markets depends on SPs
offering services either via their own infrastructure, or by purchasing wholesale
inputs provided by another SP in the WCA or WLA markets.

WLA and WCA are provided over CG technology, which consists of legacy
copper-only paths, or NG technology, which consists of technologies offered
over access paths having a full or partial fibre component.

CG WLA products include Local Loop Unbundling (‘LLU’), Line Share and
Sub-loop Unbundling (‘SLU’), whereas the NG WLA product is VULA (also
known as VUA). In respect of WCA, the CG product is CG Bitstream, and the
NG product is NG Bitstream, or Bitstream Plus.

The WLA market is described by the EC as “Wholesale local access at a fixed
location”, referred to as Market 1 in its 2020 Recommendation.®® This
recommendation replaces and supersedes the 2014 Recommendation,®’
which then designated the WLA market as Market 3a, although the market
description itself is unchanged. The inclusion of the WLA market in the 2020

60 European Commission Recommendation of 18 December 2020 on relevant product and service
markets within the electronic communications sector susceptible to ex ante regulation in accordance
with Directive (EU) 2018/1972 of the European Parliament and of the Council of 11 December 2018
establishing the European Electronic Communications Code (the ‘2020 Recommendation’).

61 European Commission Recommendation of 9 October 2014 on relevant product and service markets
within the electronic communications sector susceptible to ex ante regulation (the ‘2014
Recommendation’).
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3.14

3.15

3.16

3.17

Recommendation means that the EC considers that the WLA market is
susceptible to ex ante regulation at EU level.

The WCA market is described by the EC as “Wholesale central access at a
fixed location”. The 2014 Recommendation designated the WCA market as
Market 3b. However, the 2020 Recommendation has removed the WCA
market from the list of markets deemed susceptible to ex ante regulation.
Accordingly, there is no longer any presumption at EU level that WCA markets
are susceptible to ex ante regulation. NRAs must therefore demonstrate, in
light of the structure of the market and after an assessment of the national
conditions impacting the likelihood of competition in the market, whether
certain conditions exist that warrant the regulation of the WCA market.

The Three Criteria Test (‘3CT’) is the assessment carried out by an NRA to
determine whether a market not identified in an EC recommendation should
be subject to regulation.®” The 3CT seeks to determine whether, in light of
national market circumstances, a market is characterised by;

(a) The presence of high and non-transitory structural, legal, or regulatory
barriers to entry;

(b) A market structure which does not tend toward effective competition
within the relevant time horizon, having regard to the state of
infrastructure-based competition and other sources of competition behind
the barriers to entry; and

(c) Competition law alone is insufficient to adequately address the identified
market failure(s).

NRAs may identify and regulate markets not listed in the 2020
Recommendation, if they can demonstrate that each of the three criteria listed
above are cumulatively met, such that the 3CT is deemed to pass. However,
meeting the 3CT does not automatically mean that regulation is warranted. It
is then necessary to carry out a further assessment on that market to
determine whether SMP is present.

In its Submission, Eircom®® considered that ComReg had not linked the retail
market data to the wider context for use in its SMP analysis. Eircom referred
to the Copenhagen Economics® Submission on its behalf which stated that
Eircom’s declining retail market share was not consistent with it having SMP

62 As outlined in Article 67 of the Directive (EU) 2018/1972 of the European Parliament and of the Council
of 11 December 2018 establishing the European Electronic Communications Code (the ‘EECC’).

63 Eircom Non-confidential Submission, pages 9-12.

64 Copenhagen Economics Non-confidential Submission. Copenhagen Economics prepared an
economic report on behalf of Eircom in response to the 2023 Consultation.
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3.18

3.19

3.2.1

3.20

in the entire Commercial NG WLA Market. Eircom stated that ComReg should
review these points and incorporate them to inform its SMP analysis.

Taking these points into consideration and analysing the QKDR data, ComReg
observes that Eircom has actually gained market share in the fixed broadband
market over recent quarters (from Q3 2022 to Q2 2023) and over the last six
quarters in the FTTP market. The claims made by Copenhagen Economics
that Eircom’s market share is in decline do not therefore hold.

The issues Eircom has raised relating to the findings of SMP on the upstream
Commercial NG WLA Market are more appropriately addressed in Section 6.

Retail Service Providers using WLA, WCA and own network
inputs

A number of Access Seekers are currently active in the provision of retail
services using WLA and/or WCA inputs.®® These Access Seekers differ in
terms of the product(s) they supply, the underlying access technology or
platform, their relative size, their geographic coverage and thus their service
availability. For the purposes of ComReg’s analysis, SPs can be divided into
three broad categories, in terms of the extent of their own network coverage
and the degree to which they depend on the use of wholesale services
purchased from other SPs. ComReg collects data on a quarterly basis®® from
these SPs, based on the following delineations:

(@) Network Operators: These SPs operate and maintain their own local
access network and associated infrastructure. Eircom, SIRO, NBIl and —
potentially on a forward-looking basis — VMI are all examples of Network
Operators (‘NO(s)’). Such SPs operate as wholesale-only providers,
whereby they provide wholesale services to other SPs entirely over their
own network and associated infrastructure, on a merchant market basis
(SIRO and NBI); or they can be active in the provision of retail broadband
to their own end users (Eircom and VMI) on a self-supply basis, instead
of, or in addition to, offering wholesale services.

65 The Service Providers listed in this section do not serve as an exhaustive list of all suppliers currently
active in the Irish market, but rather as examples of some of the principal suppliers.

66 The ComReg Quarterly Key Data Report (‘QKDR’) is published on a quarterly basis at the following;
https://www.comreg.ie/industry/electronic-communications/market-information/quarterly-key-data-

report/. Data from these reports are referenced throughout.
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3.21

3.22

3.2.2
3.23

(b) Retail Operators: These SPs purchase upstream inputs in the WCA and
WLA markets to provide products in the downstream retail market(s).
Typically, such operators have limited network infrastructure of their own
and rely on access to wholesale services provided by Network Operators
to provide downstream wholesale and/or retail service to end users.
Examples of Retail Operators include Vodafone and Digiweb.

(c) Resellers: These SPs purchase products from a third-party SP (a
Network Operator) and resell services in the retail market, under their
own brand, for example, Sky. Some such SPs only have regional
coverage, for example, Westnet and Rocket Broadband.

Although most SPs fall under the above delineations, in some instances
certain SPs fall between or across categories. For instance, BT does not fit
into just one of the above categories, since it operates its own network but also
purchases wholesale services from other operators and uses these inputs to
compete at the wholesale and retail level. BT also acts as an aggregator in
selling to other SPs, purchasing from NOs and selling services to other SPs.

These SPs (in addition to others not mentioned above, but active in the
provision of retail broadband) offer a range of retail services, using inputs from
the WLA and WCA market, in addition to their own network inputs.

Network upgrade and rollout plans

A number of SPs are currently engaged in the rollout of FTTP networks.
Several of these rollouts had commenced or were planned at the time of the
2018 Decision. Since then, rollout of FTTP broadband networks has continued,
with additional announcements of further phases of rollout, or, in the case of
VMI, plans for a complete FTTP network overbuild of its existing CATV
network. During Q4 2021, several operators (namely Eircom, VMI and SIRO)
announced either network expansion plans to areas previously unserved or
plans for network upgrades in areas already served. Additionally, in Q4 2022,
VMI announced plans to enter the wholesale market, having reached an
agreement with Vodafone for the provision of wholesale services over its FTTP
network, as that network is rolled out.®” VMI subsequently announced the
conclusion of a second wholesale agreement with Sky in October 2023.%¢
These market developments, if and when they come to fruition, are likely to
have an impact on the broadband market, at both retail and wholesale level.

67 https://www.irishtimes.com/business/2022/10/27/virgin-media-opens-up-its-fast-fibre-broadband-

network-to-vodafone/

68 Virgin Media Ireland and Sky Ireland Announce Landmark Wholesale Deal, accessed on 18 October

2023.
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3.24  The number of premises in the State capable of receiving FTTP (i.e., which
are passed by an FTTP network) continues to grow through a combination of
rollout from Eircom, NBI, SIRO (and, on a forward-looking basis, VMI).%° In Q2
2023 1,527,302 unique premises in the State were passed by any FTTP
network,’® of which 576,856 (38%) were active lines.”"

3.25 A number of Respondents queried if NOs would continue, over the lifetime of
the market review, their rollout at the same pace going into the future as the
period to date. BT’ notes the ‘cheaper money window’ is disappearing,
leading to potential slowdown of broadband rollout as NOs adjust to higher
costs. SFG,”® Sky’* and VMI’> make similarly broad arguments that there is
uncertainty about future rollout, with NOs having overestimated their ability to
rollout in the past.

3.26  While ComReg notes there is a possibility that network rollout may slow down,
the evidence to date does not indicate that this is the case. Table 2 below
shows each NO’s additional premises passed each quarter,’”® highlighting
large increases in NBI and Eircom network rollout in recent quarters, with
SIRO’s network rollout being broadly steady (although there is some variability
across some quarters). VMI’'s FTTP network rollout is still in its infancy.
ComReg is required to be forward looking in its analysis’’ but can only do so
on the basis of sufficiently reliable forecast data, which is not always available.

59 Throughout, ComReg includes references to VMI FTTP rollout, taking a forward-looking perspective.
The proposed overbuild of VMI’s existing DOCSIS 3.1 network to FTTP was announced in November
2021 and as of October 2023, VMI has commenced its rollout. For more detail and discussion of the
VMI announcement and rollout plans see paragraphs 3.42 to 3.443.44 and elsewhere.

0 ‘Premises passed’ refers to the total number of active, passed and in situ lines i.e. the total number
of lines with an active subscription, have been passed by operators but are not currently active, and
lines which were previously but are not currently active (these lines are easily ‘switched’ back on). The
‘unique premises’ metric accounts for the fact that some Eircodes/premises are passed by more than
one FTTP network. There is FTTP overlap at approximately 391,867 Eircodes. Accounting for only
unique premises passed by an FTTP network allows for a better picture of actual coverage, as including
Eircodes passed by multiple FTTP networks more than once would artificially inflate coverage figures
and infer a greater degree of FTTP coverage than is the reality.

71‘Active’ refers to lines which have an associated active subscription i.e. a retail operator has purchased
these from the Network Operator or is used by a Network Operator’s retail arm to sell to an end user.

72 BT Confidential Submission, page 2.

73 SFG Non-confidential Submission, pages 4-5.

74 Sky Non-confidential Submission, pages 2-3.

75 VMI Non-confidential Submission, page 9.

76 These premises are additional to each NO and some premises may be overlapped by other operators.

7 As set out in regulation 49(5) of the ECC Regulations.
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Table 2: Additional Premises passed each quarter by Network Operators’®
[3<XREDACTED ¥X]

Addlt'|onal Eircom SIRO NBI VMI
premises

Q2 2023
Q1 2023
Q4 2022
Q3 2022
Q2 2022
Q1 2022
Q4 2021
Q3 2021
Q2 2021
Q1 2021
Q4 2020
Q3 2020
Q2 2020
Q1 2020
Q4 2019
Q32019
Q2 2019
Total

3.27 NBI’? argues in its Submission that ComReg alludes to a competitive market
where end users will have a choice of up to five FTTP networks but notes that
NBI will only rollout where no other NO is present. NBI also notes that there is
no guarantee that every premises currently served by ADSL, VDSL or CATV
will be upgraded to FTTP.

8 Note that total figures for each operator may not add up to all additional premises passed from Q2
2019 to Q1 2023 as some NOs had prior FTTP rollout.

79 NBI Non-confidential Submission, pages 4-5.
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3.28

3.29

Given the NBP contract with the State and due to its exceptional
circumstances, as set out in paragraphs 5.80 to 5.82 below. ComReg is
satisfied that where NBI is the only NO present at a premises, it is constrained
by its contractual agreement, ultimately facilitating effective competition at the
retail broadband level. Regarding VMI’'s upgrade of its CATV network to FTTP,
VMI has commenced the overlay upgrade and Eircom continues to upgrade
its existing ADSL and VDSL network (outside the IA) with FTTP. In the case of
ADSL being upgraded to FTTP, where a premises is deemed uneconomic to
upgrade by commercial operators, the premises will likely fall into the IA.

SIRO®" notes in its Submission that weakening price controls on Eircom in
respect of the NG WLA Market could lead to the introduction of aggressive
discounting by Eircom, increasing frailty of investment plans by competitors
and undermining ComReg’s objective of encouraging investment. This issue
is not germane to retail trends and regulatory price controls on Eircom are
addressed in Section 9 in the context of the Commercial NG WLA Market.

Eircom

3.30

3.31

In 2014 Eircom announced the rollout of an FTTP network with download
speeds of up to 1 Gbps. This rollout commenced in 2016 and as of Q4 2023 is
ongoing. As its FTTP rollout has progressed this has become the dominant
technology deployed across its network, surpassing FTTC. As Eircom
continues to deploy fibre deeper into its local access network and closer to the
end user premises, this will shift (eventually completely) to a FTTP-based
network (excluding premises served by NBI in the Intervention Area). As of Q1
2023 Eircom announced that it passed [3< I °<] premises
with FTTP®?" and [ 1 <] with FTTC, inferring a total
Eircom FTTC/FTTP (‘FTTx’) footprint, when accounting for overlaps, of [<
B <)% premises in the State. ComReg QKDR data for Q1
2023 also show that, overall, FTTP subscriptions (537,243), surpassed FTTC
subscriptions (513,916) and ComReg expects this trend to continue.

Eircom’s initial FTTx network rollout plans included 300,000 rural premises,
which were originally part of the NBP |IA and which, in April 2017 were removed
from the IA following commitments made by Eircom to the Department of

80 SIRO Non-confidential Submission, pages 4-6.

81 According to QKDR data. Eircom’s own results for Q2 2023 show it passed over 1.083 million
premises with FTTP. These results also indicate that some 986,000 premises are passed with FTTC
only https://www.eir.ie/opencms/export/sites/default/.content/pdf/IR/presentations/2022 2023/eir_Q2-
23 results presentation.pdf.

%2 Accounting for Eircom FTTP and FTTC overlaps at [>< | ><] premises. There is a
small disparity (0.07% difference) between this FTTx footprint figure and the FTTx footprint figure
outlined in the geographic assessment, owing to slight differences in data sets and outputs.
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Environment, Climate and Communications (‘DECC’)®® to provide premises in
rural Ireland with access to high speed broadband.®* Subsequently, Eircom
added another 40,000 premises to this figure (the ‘Rural 340k’)%> which it
agreed to roll FTTP out to on a commercial basis, completing this in 2019.

3.32  Sky® argues in its Submission that ComReg should monitor competitive
conditions in different areas of the country, suggesting an ‘Urban/Suburban
Commercial’ area where Eircom, SIRO and VMI are present and a ‘Rural
Commercial’ area where only Eircom is present.

3.33 The competitive conditions of the retail broadband market and any potential
geographic differences across the State are addressed in Section 4 below.

3.34 In October 2021 Eircom announced plans to speed up its fibre rollout via
investment from an infrastructure investment partner, InfraVia.?” In January
2022, Eircom announced that a deal had been reached with InfraVia to
establish a Joint Venture (‘JV’) partnership for its wholesale FTTP network,
with the goal of reducing the time required for the completion of the next phase
of its FTTP overbuild.®® This transaction was completed in June 2022, resulting
in InfraVia taking a 49.9% stake in a new Eircom subsidiary, Fibre Networks
Ireland Limited (‘FNI’), which will provide passive broadband services
exclusively to Open Eir (the wholesale arm of Eircom) while Eircom continues
to manage and provide maintenance and services across its network.®° Eircom
indicated that 200,000 homes would be passed by FTTP in 2022, increasing
to 250,000 homes in 2023 and per annum thereafter, resulting in 1.9 million
premises served by Eircom FTTP. Eircom completed rollout at [3< | N
HE <] premises in 2022 and, as of Q2 2023, passed [X N
B °<] premises with FTTP.

83 As set out in the Commitment Agreement between Eircom and DECC.

84https://www.dccae.gov.ie/en-ie/communications/topics/Broadband/national-broadband-
plan/frequently-asked-questions/Pages/Light-Blue.aspx The underlying Commitment Agreement is
available at https://www.dccae.gov.ie/documents/Commitment%20Agreement.pdf.

85 https://www.independent.ie/business/farming/rural-life/eir-says-plan-to-provide-30000-farms-with-
highspeed-fibre-broadband-will-be-complete-in-june-37824246.html.

86 Sky Non-confidential Submission, pages 2-3.

87 http://home.eir.ie/pressroom/eir-and-InfraVia-Form-Partnership-to-Accelerate-eirs-Fibre-Broadband-
Roll-Out/.

8 According to Eircom, this transaction will allow for fibre rollout to accelerate by 25% to pass an
additional 250,000 homes by the end of 2023.

89 Details of the transaction are available at
https://www.eir.ie/opencms/export/sites/default/.content/pdf/IR/news/eir Fibre Partnership Press Rel
ease 220128.pdf and https://www.eir.ie/opencms/export/sites/default/.content/pdf/IR/news/220701-eir-
Fibre-Partnership-Completes-Press-Release.pdf.
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3.35 SFG® expressed concern in its Submission as to how ComReg is overseeing
the Eircom-InfraVia JV from a regulatory perspective in the context of the PIA
Consultation. The implications of the InfraVia Transaction on the PIA market
are considered in the PIA Decision.

3.36  As part of the transaction Eircom transferred certain assets to FNI (including
ducts, poles and fibre but excluding exchanges and cabinets) that are
principally located outside the |IA, where NBI is rolling out its FTTP network.

3.37 The associated assets as defined in the Transaction Documents®’ include the
Access Network, the fibre rights’” and other assets and property used
exclusively in respect of the business®® but excluding certain excluded assets.
The excluded assets are listed in the Business Transfer Agreement® and

include (amongst other things) [5< G

I, <]

3.38 Inthe PIA Decision ComReg’s view is that it is appropriate to treat the physical
infrastructure owned by FNI and Eircom as one Pl network, the operation and
management of which is effectively under Eircom’s control.

3.39 As regards WLA and WCA supply by Eircom, having regard to the PIA
Decision and also noting that excluded assets remain under the ownership of
Eircom, ComReg considers that the operation and management of WLA and
WCA services is under Eircom’s control.

3.40 SIRO notes in its Submission that the strong link between PIA and WLA is
not sufficiently evidenced by ComReg. This link determines the choice a NO
makes between no investment in the PIA market to provide services, or

90 SFG Non-confidential Submission, pages 4-5.

91 The InfraVia Transaction is comprised of Transaction Documents, which include a Shareholders
Agreement, a Business Transfer Agreement, a Managed Services Agreement, a Transitional Services
Agreement, a Commercial Services Agreement, a Deed of Conveyance, Transfer and Assignment of

Fibre Rights, a Master Duct and Pole Licence Agreement (‘Transaction Documents’).

92 Defined in the Business Transfer Agreement as “all statutory, prescriptive, contractual and common
law title and property rights and all easements, rights, powers, privileges and interests which are held
by the Company at Completion and which are necessary to operate the Access Network”.

% Clause 2.1.
9 Clause 1.1 (Definition of Excluded Assets).
9 Clauses 1 and 2.

9% SIRO Non-confidential Submission, pages 4-6.
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substantial investment in providing a competitive market. SIRO suggests that
there should be a margin squeeze test to ensure operators who invest in PIA
cannot be squeezed out of the WLA market by Eircom. Issues relating to the
relationship between PIA and the WLA market are considered in the separate
PIA Decision. ComReg notes, however, that a margin squeeze test between
PIA and WLA would require direct equivalent upstream and downstream
products. No such downstream products that are directly relatable to PIA.

Virgin Media Ireland (‘VMI’)

3.41

3.42

3.43

In 2005, VMI (then operating as UPC Ireland) began providing broadband
services over its CATV network, offering download speeds up to 30 Mbps. In
2010, it began upgrading its CATV network to the DOCSIS 3.0 standard and
completed the upgrade of its network to the DOCSIS 3.1 standard in August
2020 - enabling VMI to provide faster gigabit capable broadband to over
97.5% of its network."’

In November 2021, VMI announced its intention to replace its CATV network
with a FTTP network. This rollout has now commenced® and VMI has

indicated to ComReg that its FTTP upgrade plan [ I
e

B <] VMI has also announced its intention to provide wholesale access
to third parties across the new FTTP network and has taken decisions to:

(@) upgrade its existing DOCSIS 3.1 network to FTTP;
(b) offer wholesale access; and
(c) use other networks to increase its potential customer reach.

In August 2022, VMI announced that it had entered into a wholesale
agreement with SIRO, allowing it to expand its reach across the State and as
of Q3 2022 has commenced purchases of wholesale inputs from SIRO.%° VMI
announced in October 2022 that it had agreed a wholesale merchant market
FTTP network access deal with Vodafone.'*° VMI also announced a wholesale

agreement with Sky in October 2023."" [X< N

97 The DOCSIS 3.1 specification for coaxial-based (CATV) networks was released in 2013, providing for
10 Gbps downstream and 1-2 Gbps upstream and allowing for a smooth migration from DOCSIS 2.x
and 3.0. See page 42 of the 2020 Explanatory Note.

9% http://www.techcentral.ie/virgin-media-ireland-announces-national-fibre-network-upgrade/.

9 https://www.virginmedia.ie/about-us/press/2022/virgin-media-expands-market-reach/.

100 Virgin Media opens up its fast fibre broadband network to Vodafone — The Irish Times

107 Virgin Media Ireland and Sky Ireland Announce Landmark Wholesale Deal VMI announced in this

press release that it had already upgraded 250,000 premises to FTTP across its network. ComReg
queried this number with VMI, which is not consistent with the data which ComReg holds. In response,
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e
R 5<] \While VM

has commenced its FTTP overlay, it has not, as of October 2023, been able to
provide ComReg with detailed forward-looking deployment plans, other than
its intention to overlay its CATV network over time.'°? The rollout of VMI's new
FTTP network is in addition to its existing FTTP footprint of [< N
<] premises it had already passed with Radio Frequency over Glass (‘RfoG’),
technology, which although itself is not currently capable of wholesale
services, can be readily converted to use in a XGS-PON FTTP context.’”®

344 [X I

I <] Further details on VMI's deployment plans
and entry into the WLA market are set out at paragraphs 5.84 to 5.91.

3.45 SPs'% noted in meetings with ComReg that [
.|
I <]

SIRO

3.46 In July 2014, ESB and Vodafone Ireland announced a 50:50 Joint Venture
(‘SIRQ’), to build an FTTP network across 50 towns in Ireland, with the target

VMI indicated that [S<
I
e ————————————————
I <]

192 VMI confirmed that while it has ‘passed’ [< | °<] homes with XGS-PON,

these are not all ready for service and so differ from ComReg’s definition of homes passed (with this, in
summary being, that the customer can actually order a service and be connected within standard lead

fimes at standard prices). [>< |
-
————————————————§3

103 There is potential in the future for those premises currently passed by RFoG FTTP to be upgraded
to XGS-PON for wholesale services, should it be requested. Data provided to ComReg as of Q2 2023
by VMI suggest that the number of premises passed by VMI FTTP had increased from [< | N
¥] in Q1 2023, to [< I <] premises in Q2 2023. This is a sizeable increase on the
previous quarter, noting that average quarterly VMI FTTP rollout in the period 2019 to Q1 2023 had
been [>< I °<| rremises. However, VMI FTTP nevertheless continues to form a very small
proportion (in the range of 10-20%) of its overall CATV and FTTP network deployment. VMI has
indicated to ComReg that its current FTTP rollout and investment pattern leads to homes becoming
serviceable in lumpy and bulk volumes. This suggests that VMI FTTP rollout figures may be
characterised by unevenness and irregularity, such that reporting in one quarter may not give reliable
indicators of activity in subsequent quarters.

04 [3< I 5<] and [5< I <]
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of reaching 500,000 customers (a figure later revised to 450,000), with
download speeds up to 1 Gbps. This has now been completed, and SIRO has
commenced Phase 2 rollout across a further 79 towns, with plans to add an
additional 320,000 premises to its existing footprint. The network is deployed
on ESB’s existing overhead and underground infrastructure. Although SIRO
operates at the wholesale level only, it is relevant to the retail market
assessment as its product offering directly impacts the products its retail
partners can offer to end users. As of October 2023 SIRO advertises 12 retail
partners on its website, including Vodafone, VM| and Sky, and the SIRO
network passes, as of Q2 2023 [X I <! premises.’” On
completion, the SIRO network is planned to span 26 counties with coverage of
154 towns, encompassing ¢.770,000 premises.'%® Further details on SIRO’s
deployment plans are considered below at paragraphs 5.74 to 5.77.

3.47 Eircom'’ notes in its Submission that wholesale arrangements between
Vodafone and SIRO and Vodafone and VMI could dampen the expectation of
competing network overbuild and competition.

3.48 As set out above, VMI intends to overlay its CATV network with FTTP and
SIRO plans to increase its FTTP footprint. Eircom has also signalled its
intention to ultimately upgrade its network to serve some 2 million premises
with FTTP. In this context a degree of network overlap is likely. It is a matter
for each SP to determine independently its own network upgrade/rollout
strategy and the evidence suggests that network overlaps occur, albeit at
varying levels of intensity.

NBI

3.49 The NBP Contract'’® was signed between the Government and NBI in
November 2019. Pursuant to the contract, over a seven-year rollout period,
NBI is scheduled to pass approximately 560,000 premises in the IA. The IA
focuses on areas where there is no existing or planned commercial NG
network, which amounts to approximately 21% of all premises in the State.
Although predominantly rural, the IA covers areas in all 26 counties, and all
but four metropolitan Dublin constituencies. NBI rollout commenced in late
2020, passing its first premises in January 2021 and as of September 2023

195 QKDR Q2 2023.

106 SIRO reports passing over 515,000 premises as of October 2023: http:/siro.ie/, accessed on 26
October 2023.

107 Eircom Non-confidential Submission, pages 9-12.

08 The full details of which, including the contract document are available at
https://www.gov.ie/en/publication/16717-national-broadband-plan-contract/ (‘NBP__Contract’). The
contract is subject to a change control procedure and elements may be updated over the project lifetime.
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passes 182,250 premises in the State.'°? NBI has forecasted that, by the end
of January 2024, it will have passed approximately 185,000 premises.''?

Imagine

3.50 Imagine provides predominantly Fixed Wireless Access (‘FWA’)-based
broadband to end users, typically located in rural areas. In February 2019
Imagine announced plans’'" to cover 1.1 million premises in regional and rural
areas with 150 Mbps connectivity using 5G 3.6 GHz spectrum fixed
infrastructure. Under the announced plan, Imagine aimed to build 325 sites to
do so within 18 months, with additional sites to be added to meet demand as
it arose. In ComReg’s 2021 Multi Band Spectrum Award, concluded in 2023,
Imagine acquired spectrum in both the 2.3 GHz band and the 2.6 GHz band,
facilitating the continued rollout/upgrade of its FWA network. As of September
2023, this service is live and available in 24 counties and according to Imagine
currently passes 74% of rural premises in the State."'?

3.3 Broadband subscriptions by network platform, type and
speed

3.51  The following sub-section analyses trends and patterns in demand for retail
broadband since the 2018 Decision. ComReg examines trends in broadband
subscriptions, by platform, type and download speed, along with behavioural
changes and market dynamics which drive these trends.

3.3.1 Broadband subscriptions by platform

3.52  Figure 4 below illustrates the breakdown of broadband subscriptions''® in
Ireland by type since Q4 2018. In contrast to the breakdown at the time of the
2018 Decision,''* retail subscriptions delivered over Next Generation

109 https://nbi.ie/ accessed 5 October 2023.

10 https://nbi.ie/nbp-project-progress/ NBI measures ‘premises passed’ as premises which are typically
available for connection within a 10-day time period.

11 https://www.siliconrepublic.com/comms/imagine-5g-broadband-rural-ireland.

112 https://www.imagine.ie/#check-coverage. ComReg notes that this does not necessarily mean that
Imagine can serve every premises in its coverage footprint, as this will be conditional on its network
capabilities, including, for example, backhaul.

13 Total broadband subscriptions represent the sum of copper, FTTC, FTTP, CATV, FWA, Satellite and
Mobile broadband Subscriber Lines, as described in the QKDR.

14 The 2018 Decision was published on 30 November 2018. Comparisons from this time period
therefore rely on figures from Q4 2018, where available. Due to some changes in data collection
methodologies and storage, certain data points are only available on a comparative basis from Q1 2019.
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broadband (‘NG broadband’)'’® now account for 93% of subscriptions
delivered over CG or NG, highlighting the migration of end users away from
broadband delivered over legacy copper networks towards higher speed
broadband provided over (full or partial) fibore networks. Alongside the
migration away from copper-only broadband, there is also ongoing migration
within the ‘umbrella’ of NG broadband, from partial fibore, FTTC-based
broadband, towards full fibore FTTP — driven in large part by the increased
availability of FTTP networks. Since Q4 2018, copper-only broadband
subscriptions have declined 66% and FTTC subscriptions have declined 20%,
while FTTP subscriptions have risen by 536% (albeit from a low base initially).

3.53 According to the QKDR, as of Q2 2023, there were a total of 2 million (fixed
and mobile) broadband subscriber lines in the State. 5% of these subscriptions
were delivered over a CG copper network.”'® In terms of subscriptions
delivered over NGA platforms,’"” 25% of total broadband subscriptions were
delivered over FTTC (VDSL),'"® 29% over FTTP, and 18% of subscribers
received broadband over VMI's CATV DOCSIS 3.1 network."'® An additional
19% of subscribers made use of mobile broadband (‘MBB’)'?° and remaining
subscribers accessed services using satellite or FWA networks,’?" accounting
for less than 5% of subscription volumes.

3.54 By comparison, in Q4 2018, there were a total of 1.7 million broadband
subscriptions, of which 17% were delivered over a CG copper network, 36%
were delivered over FTTC, 5% over FTTP and 22% over VMI's CATV network.

15 NG broadband includes technologies which include a partial or full optical component, including Fibre
to the Cabinet (‘FTTC’), Fibre to the Premises (‘FTTP’), and DOCSIS 3.1 which is used to deliver
broadband over CATV. Under the provisions of the EECC, a Very High Capacity Network (‘VHCN’) is
defined as an electronic communications network which consists wholly of optical fibre elements at least
up to the distribution point at the serving location, or an electronic communications network capable of
delivering, under usual peak-time conditions, similar network performance in terms of available downlink
and uplink bandwidth, resilience, error-related parameters, and latency and its variation.

116 A copper network or a copper-only network refers to a network that does not include any fibre in the
access path. A copper network is typically used to supply ADSL and ADSL+ broadband services.

7 Next Generation Access (‘NGA’), provided over a fibre or fibre/copper hybrid network. Fibre is
typically described as being provided ‘to the ...". ‘FTTX refers to the provision of broadband by means
of fibre optic cable, either as Fibre to the Home (‘FTTH’), Fibre to the Premises (‘FTTP’), Fibre to the
Cabinet (‘FTTC’) or DOCSIS 3.1 CATV.

18 Very high-speed Digital Subscriber Line (‘VDSL’).
119 Cable Access Television (‘CATV’) Data Over Cable Service Interface Specification (‘DOCSIS’).

20 Broadband services delivered over a mobile network using a dongle or MiFi device. Such services
are currently available from SPs including Three, Eircom, Vodafone and Magnet. ComReg QKDR data
do not split MBB subscriptions by underlying (4G/5G) technology.

21 FWA subscriptions accounted for a 4.3% share and satellite subscriptions for 0.3%.
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The remaining subscribers accessed broadband via MBB (17%), FWA (3%)
and satellite (0.3%).

Figure 4: Retail Broadband Subscriptions by Platform, Q4 2018 — Q2 202322
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122 QKDR data.
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3.55

3.56

Figure 5: Retail Fixed Broadband Subscriptions, Q4 2018 — Q2 2023'%3
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During this period, the platform which experienced the highest growth was
FTTP, increasing by 536% from 90,642 subscriptions in Q4 2018 to 576,856
in Q2 2023. This increase in FTTP subscriptions resulted in its share of total
subscriptions rising from 5% in Q4 2018 to 29% by Q2 2023, outstripping the
growth of every other broadband platform over the same period. Notably, in
Q1 2022 FTTP-based subscriptions surpassed the number of CATV-based
subscriptions in the State for the first time, highlighting the continued growth in
this segment of the market. FTTP subscriptions (aided by ongoing FTTP
network rollout and increased availability) have increased consistently in every
quarter since the publication of the 2018 Decision, a trend which, as of Q1
2023, saw FTTP account for the largest proportion of the retail broadband
market, overtaking FTTC for the first time.

Both ALTO'?* and BT'?® suggested in their respective Submissions that
consumers will not upgrade their broadband plans due to disposable income
tightening. ComReg notes that while this may be the case for certain
consumers, the evidence shows that there have been consistent increases in
FTTP subscriptions and products being sold with higher download speeds,
while at the same time there have been declines in FTTC-based and copper-
based broadband products.

123 QKDR data.

24 ALTO Non-confidential Submission, page 3.

125 BT Confidential Submission, page 2.
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3.57

3.58

3.59

3.60

3.61

3.62

During this period the other major identifiable trend is the decline in copper-
based subscriptions.'?® Copper-based subscriptions declined by 66%, from
295,970 subscriptions in Q4 2018 to 100,683 in Q2 2023, and now account for
just 5% of total broadband subscriptions (in comparison to 17% in Q4 2018).
This ongoing decline continues a trend first identified in the 2018 Decision.

In its Submission, SFG'?’ broadly agreed with the main developments in the
retail broadband market but expressed concern that deregulation of CG copper
will offer no protection, in terms of price, choice and quality to end users, with
some consumers losing service altogether (particularly in the IA). It noted that
customers can only switch to fibre where and when fibre is available.

ComReg disagrees that end users on copper subscriptions will be adversely
affected for a number of reasons. Firstly, given that a majority of copper
customers fall into the footprint of the IA, they will ultimately be passed by NBI’s
FTTP network. While ComReg appreciates that NBI's rollout will not be fully
completed for a number of years, ComReg is required to take a forward-looking
approach based on reasonably reliable deployment forecasts which NBI can
provide. QKDR data show a persistent decline in copper subscriptions, and it
is not necessarily the case that retail copper services will be withdrawn at de-
regulation. As set out in Section 10, the withdrawal of regulation in the CG
WLA Market is subject to a sunset period, in this instance of 12 months.

The rise in FTTP and simultaneous decline in copper subscriptions is clearly
illustrated in Figure 5 above. There are likely to be several underlying migration
dynamics driving these figures:

(a) Migration from Copper to FTTC,;
(b) Migration from Copper to FTTP; and
(c) Migration from FTTC to FTTP.

As illustrated in Figure 5, since Q4 2018, FTTC subscriptions have declined
by 20%, from 618,630 to 493,492 in Q2 2023. For the first eight of these
quarters (from Q4 2018 to Q3 2020) FTTC subscriptions were in fact growing,
reaching a peak of 645,125 subscriptions. However, after this point, the trend
reversed and FTTC subscriptions have now been in decline for 11 consecutive
quarters, falling 24% from its peak in Q3 2020 to Q2 2023.

Over the same period, CATV subscriptions (delivered via DOCSIS 3.1)
fluctuated within a narrow band, with its share of subscriptions declining from

126 *Copper/copper only network’ refers to a network that does not include fibre in the access path (i.e.
which has exclusively copper in the access path). A copper network is typically used to supply, amongst
other things, ADSL and ADSL2+-based broadband services.

27 SFG Non-confidential Submission, pages 4-5.
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3.63

3.64

3.65

3.66

22% to 18% (somewhat reflective of overall growth in the market and it having
a smaller share) and absolute subscription numbers decreasing slightly, from
372,844 in Q4 2018 to 359,669 in Q2 2023, peaking at 377,570 in Q1 2021.

MBB subscriptions have increased 28% over the period, increasing by 84,560
from 298,419 to 382,797. Although the absolute number of broadband
subscriptions has risen, MBB subscriptions as a share of total broadband
subscriptions have remained largely unchanged over the period, fluctuating in
a narrow band, in a similar fashion to CATV subscriptions. Overall, MBB
subscriptions account for the third largest portion of total broadband
subscriptions, at 19%.

In Q2 2023 there were 5,295 satellite subscriptions and 86,170 FWA
subscriptions. Since the 2018 Decision, FWA subscriptions have increased
from 47,552 to 86,170, an increase of 81%. However, relative to its peak in Q1
2008, when FWA subscriptions numbered 123,456, the current figure remains
below this level. In Q2 2023, 4.3% of broadband subscriptions were delivered
over FWA. Accordingly, although the share of total broadband subscriptions
attributable to FWA has remained relatively consistent (fluctuating between 3%
and 4%), in absolute terms FWA subscriptions since Q4 2018 have increased
by 81%. This upward trend commenced in Q2 2019 and FWA subscriptions
have increased since, except for small decreases in Q2 2020, Q3 2022 and
Q2 2023. However, some of this increase can be explained by the first-time
collection of data from certain FWA SPs who met reporting thresholds for
QKDR purposes — with these accounting for approximately 7,200 subscriptions
growth since Q4 2021.

Satellite broadband had been decreasing each quarter from the 2018
Decision, from 4,522 in Q4 2018 to 1,665 in Q1 2022. However, from Q2 2022,
Starlink started submitting data to ComReg and its subscriber figures have
been included, raising satellite subscriptions to 5,295, marking a 17% increase
in subscribers since the 2018 Decision.

Typically, FWA services are more prevalent in rural areas, where fixed NG
broadband is, in general, less prevalent than in more densely populated urban
areas. Imagine is the largest retail provider of FWA services, with a market
share of [ I <]'*° of all FWA subscriptions. FWA is also
provided by a number of smaller, mostly regional-based, SPs, often described
as Wireless Internet Service Providers (‘WISP(s)’). Despite the increase in the
incidence of FWA since the 2018 Decision, there is some evidence to suggest
that the increase in demand for these services may be transitory in nature.

128 Between 50% and 60%.
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3.67

3.68

3.69

3.70

In discussions with ComReg, [3< I ><] were of the view that FWA
is being used as a temporary solution by end users in less densely populated
areas of the State where FTTP is not (yet) available and that it is likely that end
users have turned to FWA whilst awaiting FTTP rollout in their area as a means
of securing a higher speed broadband connection than that available over e.g.
copper. The phenomenon may have been amplified by the Covid-19 pandemic
and the increased need of many end users for access to higher speed, more
reliable broadband (at short notice) to facilitate remote work and education.’*®

Despite increases in FWA subscription numbers, NBI noted in discussions with

ComReg that, [<
.|
|
I <]

ComReg data on the geographic distribution of FWA subscriptions suggest
that the large majority of premises served by FWA are likely to fall within the
IA."3% Overall, ComReg recognises the upwards trend in FWA but considers
that it does not represent a significant change in the underlying dynamics of
the retail market or have any substantial identifiable impact at wholesale level.
In addition, despite the fact that subscriptions have grown by 81% since Q4
2018, this needs to be considered in the context of FWA having a low overall
base, the second lowest proportion of subscriptions out of all the broadband
technologies assessed by ComReg.

Overall, the most significant trend at retail broadband level is the growth in
broadband subscriptions provided by means of FTTP and the decline in
subscriptions provided over copper. Since Q4 2018, broadband subscriptions
over copper have declined by 66%, while FTTP subscriptions have grown by
536%. As discussed in paragraph 3.52, copper-based broadband is in decline,
as end users migrate towards NG-based broadband, primarily over fibre,
where available. FTTP has experienced the greatest growth in subscriptions,
in absolute and relative terms, illustrating the active migration of end users
towards NG technologies. Over the five-year period of this market review, on
the assumption that FTTP rollout plans by NOs materialise, FTTP will be the
predominant broadband platform, and FTTC, copper and FWA broadband
subscriptions are likely to have a relatively lower share of overall broadband
subscriptions, with FTTP broadband subscriptions predominating.

129 As set out in meetings with [5< I ><] and [>< I ><] both in January 2022.

130 ComReg Q2 2023 data indicate that 80% of premises served by FWA for which there is geo-location
data (approximately 67,000 of 86,000 FWA subscriptions) are located within the IA footprint.
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3.3.2 Market shares of SPs providing broadband services

3. Figure 6 below shows the market shares of fixed broadband’®' operators by

subscription numbers — including operators that offer services on the basis of
purchased wholesale broadband services. It should be noted that these retail
shares are in the presence of WLA and (partial) WCA regulation. ComReg’s
QKDR groups together operators which individually account for less than 2%
of total fixed broadband subscriptions under the heading Other Authorised
Operator(s) (‘OAO(s)’)."??

Figure 6: Fixed Retail Broadband market shares, Q4 2018-Q2 202333
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3.72  Eircom, which is vertically integrated, remains the largest provider of WLA and
WCA services in the State. It owns and controls a ubiquitous CG network and
also operates a NG network, which, as set out in Table 2, it is upgrading and
rolling out on an ongoing basis. In Q2 2023 Eircom’s FTTP network overtook
its FTTC network with regards to premises passed (1.083 million premises
passed with FTTP)."3* Eircom has, and is likely to continue to have, the largest
FTTP network in the State. In particular, Eircom is currently focussed on

31 Fixed broadband referring to broadband provided over Copper (DSL), FTTC, FTTP, DOCSIS 3.1
CATV, FWA and Satellite. Equivalent to total retail broadband, minus mobile broadband figures.

132 Examples of Other Authorised Operators (‘OAO(s)’) include Digiweb, Magnet and Whizzy.

133 QKDR data. Fixed retail market refers to broadband provided over copper (DSL), FTTC, FTTP,
DOCSIS 3.1 CATV, FWA and Satellite.

134 Eir Group Results Q2 2023.
https://www.eir.ie/opencms/export/sites/default/.content/pdf/IR/presentations/2022 2023/eir Q2-
23 results presentation.pdf
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overlaying its FTTC network with FTTP. This FTTP network will eventually
replace Eircom’s copper and FTTC network (mainly in areas outside the IA)
and facilitate end user migration away from both legacy, copper-based
broadband and FTTC-based broadband (which includes a copper component)
towards full fibre, such that the sole technology in Eircom’s network will
ultimately be FTTP."*> Currently Eircom provides a range of services over its
CG and NG networks, including RFTS, broadband, TV and Leased Line (‘LL’)
services to both residential and non-residential customers. However, there is
an ongoing and persistent decline in services supplied over its CGA network.

As evidenced by Figure 6, in the presence of regulation Eircom remains the
single largest retail broadband SP, and as of Q2 2023, holds a market share
of 28% of fixed broadband subscriptions, compared to a market share of 33%
in Q4 2018 — although its market share has been relatively stable since Q4
2021."3% In Q2 2023 Eircom had 449,577 retail broadband subscriptions — [<
I, <

VMI holds the next largest share of fixed broadband subscriptions, at 23%. As
of Q2 2023 VMI serves 377,016 (predominantly residential) retail broadband
customers over its CATV and FTTP network — with CATV subscriptions being
in slow decline since Q4 2021. In November 2021 VMI announced its intention
to upgrade its current network by replacing its existing DOCSIS 3.1 CATV
network with a FTTP network. As of Q2 2023 VMI’'s CATV network passed [3<

e ___
B <] It had a total of 377,016 subscribers, just 18,780 (5%) of which

were FTTP customers, the remainder being served by its CATV network. 95%
of VMI customers are residential customers.

There have been some changes in market shares since the publication of the
2018 Decision. Eircom’s retail broadband market share has declined the most
(by 4.8%). VMI's market share has also declined (by 3.1%) but to a lesser
degree, whereas Vodafone’s share has increased by 1.8% and Sky’s share
has increased slightly (by 1.3%). In terms of smaller-scale operators, while the
collective OAO market share looks as if it declined, this is likely due to Imagine
and Pure Telecom exceeding the 2% share standalone reporting criterion
which means they were removed from the OAO category and identified on an
individual standalone basis instead. Cumulatively, the top four providers of

135 Eircom’s ongoing and rollout to date is discussed in greater detail in paragraphs 3.30 to 3.40 above.

136 Based on operator share of the number of retail subscriber lines for DSL, VDSL, FTTP and CATV
plus subscriber lines for satellite and FWA.
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3.77

fixed broadband services account for 86% of the market, as of Q2 2023, a
decline of 5% from the Q4 2018 figure of 91%.

In the overall fixed broadband market,’®” there has been some change over
the last three years, namely the 5% decline in Eircom’s market share, the 3%
decline in VMI's share and the growth in market shares of the remaining
operators (including Sky, Imagine and Pure Telecom). However, there has
been a greater degree of change within the (growing) FTTP segment of the
overall fixed broadband market. As of Q2 2023, FTTP accounts for 36% of
total fixed retail broadband subscriptions (compared to 6% in Q4 2018). Eircom
and Vodafone are the largest retail providers of FTTP (33%), followed by Sky
(22%). This picture contrasts with the overall fixed broadband market, with
Vodafone holding a much larger proportion of FTTP subscriptions than its
share in the overall fixed broadband market and VMI having very limited
market presence (due to its relative lack of FTTP rollout and current preferred
use of DOCSIS 3.1). ComReg also notes that Vodafone’s FTTP share has
declined by 3.1% since the 2023 Consultation (Q2 2022 to Q2 2023), with
Eircom’s share increasing by 1.2% and Sky’s increasing by 3.7%.

Since the 2018 Decision, the provision of FTTx has changed significantly, with
FTTP now offered by at least six of the main retail SPs’*® along with a wide
range of smaller retail SPs, on the basis of Eircom, NBI or SIRO wholesale
inputs and on a forward-looking basis, VMI. The increasing (in line with network
rollout progress) presence of Eircom, SIRO, NBI and on a forward-looking
basis VMI'*? in upstream wholesale markets (and in the retail market via their
respective retail partners) has resulted in a greater number of end users having
the option to purchase FTTP broadband and access the greater speeds it is
capable of delivering. Although operating at the wholesale level only, at the
retail level, SIRO and NBI have c¢.12 and 50 retail partners respectively.'*"

137 Consisting of retail subscriptions to DSL, VDSL, FTTP, CATV, satellite and FWA.

38 Namely Vodafone, Eircom, Sky, Pure Telecom, VMI and Digiweb. FTTP services are also offered by
a number of smaller, more localised operators such as Fastcom and Airspeed.

139 VMI has announced plans to commence provision of wholesale services over FTTP to both Vodafone
and Sky, but as of October 2023, ComReg understands that service provision has not actually
commenced.

140 See http://siro.ie/ and http://nbi.ie/where-can-i-buy/, accessed on 5 October 2023.
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Figure 7: FTTP Retail Market Share by Subscription, Q1 2019 — Q2 2023
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3.78  Eircom'’s retail share of FTTP subscriptions has declined, falling from 47% in
Q1 2019 to 32.6% as of Q2 2023, although it has increased QoQ since Q4
2021 having grown by 1.7%."*? Vodafone’s share has declined from 37% to
32.6%. Vodafone purchases wholesale FTTP services from SIRO, Eircom and
NBI (and has signed an agreement with VMI to do so [X |

_________________________________________________ |
N, -<]).

whereas Eircom does not purchase from SIRO and purchases a small amount
of wholesale lines from NBI. From only being present in the OAOQ figure in Q1
2019 (i.e., holding a share <2%) Sky holds 21.6% of FTTP subscriptions at Q2
2023, the strongest growth of any FTTP SP over the period.'** Sky currently

purchases wholesale inputs from SIRO and NB! [X NN
I 5<] In October 2023,

41 QKDR data.

42 Note that the percentage needs to be considered in the context of the overall number of FTTP
subscriber lines. In Q4 2018 there were 90,642 FTTP subscriptions, rising to 576,856 FTTP
subscriptions in Q2 2023. It should also be noted that Access Seekers were slower initially in purchasing
FTTP wholesale services from Eircom.

143 VMI response to ComReg IIR, 4 November 2022, with subsequent meetings, most recently 27 July
2023 confirming this timing.

44 In the Q3 2019 ComReg QKDR, the methodology applied in compiling FTTP subscription data was
amended to include additional FTTP subscription data available via other reporting sources. This was
retrospectively implemented from Q1 2019 and FTTP subscription market share, as a standalone figure
was published, for the first time in Q3 2019 reflecting salient market developments.
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Sky announced that it had entered into a wholesale agreement with VMI™#> [3<
.
.
I <]

3.79  Figure 8 shows the proportion of each broadband subscription type attributable
to residential and non-residential customers. For all fixed broadband types,
residential subscriptions dominate, whereas when it comes to MBB, non-
residential subscriptions make up the larger portion, at 55% (although the
residential/non-residential split is much less pronounced than in other fixed
categories). The platforms with the highest proportion of residential

subscriptions are FTTP and satellite (96% and 97% respectively) broadband,
closely followed by CATV (at 95%).

Figure 8: Broadband Subscriptions by Type, Q2 20236
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3.3.3 Broadband Subscriptions by Speed'’

3.80 Since the 2018 Decision, advertised broadband download speeds have
increased (although this remains subject to geographic availability). Figure 9

145 Sky Ireland and Virgin Media Ireland Announce Landmark Wholesale Deal | Sky Group
146 QKDR data.

147 Sold speed: The maximum transmission rate for download of data from an SP which is contractually
agreed with the broadband purchasing operator for the specific broadband product type sold. Actual
speed: the maximum transmission rate for download of data from an SP which an end user could expect
to achieve most of the time when accessing the service. Contracted speed refers to the ‘up to x Mbps’
advertised download speed under which the broadband product/bundle is advertised and contracted to
the end user. It does not typically match the ‘actual speeds’ experienced by the end user but instead is
an absolute maximum which they could expect.
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shows the evolution of fixed broadband subscriptions by contracted download
speed between Q1 2019 and Q2 2023. Over the period, growth in broadband
subscriptions has been concentrated in the higher speed bands, in particular
the two bands in excess of 500 Mbps. As of Q2 2023, 10% of subscriptions
had sold download speeds of 1 Gbps or above, 38% of subscriptions exceeded
500 Mbps and 76% have speeds in excess of 100 Mbps, with just 9% falling
below speeds of 30 Mbps, compared to 27% in Q1 2019. Since Q1 2019, the
number of subscriptions with speeds of between 500 Mbps and 1 Gbps has
increased markedly, from 0.2% to 28%, and plans with speeds of at least 1
Gbps have risen from 1% to 10%.

Figure 9: Fixed Broadband Subscriptions by Sold Speed, Q1 2019 — Q2 202348
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3.81  Since Q12019 ComReg has collected data on speeds at a more granular level
for higher speed categories, driven by the significant rise in broadband
subscriptions falling in the 2100 Mbps band. Since Q4 2021, the majority of
fixed broadband subscriptions have fallen into the 2100 Mbps category (i.e.,
Q4 2021 was the first period in which subscriptions of speeds =100 Mbps
exceeded 50% of overall subscriptions), a development which is consistent
with indications given to ComReg by SPs that many of their customers are
increasingly starting on plans with speeds of at least 500 Mbps.'#°

48 ComReg internal QKDR data.

49 The main FTTP SPs (Eircom, Vodafone and Sky) all offer their FTTP broadband with starting speeds
of 500 Mbps, with the exception of Eircom’s 100 Mbps FTTC offerings. [< I

|
I <]
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Since the 2018 Decision, in absolute terms, copper-based CG broadband
subscriptions have declined by 66%, while NG broadband subscriptions have
increased by 32%."°° In relative terms, the split between CG and NG fixed
broadband subscriptions has shifted from 21% CG and 79% NG in Q4 2018,
to 7% CG and 93% NG in Q2 2023. Again, this ties in with the breakdown of
subscriptions by speed. As end users have been migrating away from the
legacy copper product (which typically offers a maximum download speed of
24 Mbps)'®" and towards FTTx services capable of delivering much higher
download speeds, there has been a marked increase in uptake of
subscriptions with download speeds in excess of 100 Mbps.

SIRO has announced the rollout of its 10 Gbps broadband network, initially
being offered to non-residential customers.’>? 2 Gbps products are currently
offered at retail level by a small number of SPs (including Blacknight, Vodafone
and VMI),"*® within a limited number of geographic areas.'>

150 CG refers to copper-based subscriptions and NG collectively refers to FTTC (VDSL), FTTP and
CATV-based subscriptions.

151 https://selectra.ie/broadband/market/adsl|

152 hitps://siro.ie/news-and-insights/why-10-gigabits-why-now/

153

https://www.virginmedia.ie/about-us/press/2023/virgin-media-launches-2-gigabit-full-fibre-

broadband/#:~:text=Virgin%20Media's%20new%202%20Gig%20full%20fibre%20broadband%20will%

20provide,consumers%20and%20businesses%20across%20Ireland.

54 NBI has also future proofed its network to deliver speeds of up to 10 Gbps, with initial speeds of up
to 2 Gbps being offered. https://nbi.ie/faqs/.
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Figure 10: Share of Fixed Broadband Subscriptions by Speed, Q2 2023"%°
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As noted in the 2022 Market Research, 41% of residential respondents
identified download speed as the most important characteristic of their
broadband service and, of those who have switched their broadband plan
during the past three years, 50% did so in order to secure a higher speed plan,
the second most common motive, behind only cost."°

The 2022 Market Research also suggested that, in comparison to 2017,"*” end
user awareness of the download speed of their broadband plan has increased
by around 10%, with those in the most rural areas being the most likely to have
an awareness, and those in the most urban areas being the least likely to."*®
However, despite this increase, overall awareness remains low, at 32%, with
relatively little variation across providers or regions, although across
technologies, those with FTTx-based broadband were marginally more likely
to be aware of the maximum download speed, at 36%.">°

155 QKDR data.

156 See Slides 23 and 78 of the 2022 Residential Market Research.

57 ComReg carried out Retail Broadband Market Research for its WLA/WCA market review in 2017.
158 See Slide 81 of the 2022 Residential Market Research.

159 See Slide 81 of the 2022 Residential Market Research.
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Figure 11: Knowledge of Maximum Claimed Download Speed'®
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Figure 12: Fixed Broadband Subscriptions by Contracted Download Speeds
and Subscription Type'®
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Figure 12 above shows the breakdown of fixed broadband subscription speeds
by type of end user. 78% of residential and 46% of non-residential
subscriptions fall into the 2100 Mbps category, again illustrating the marked
upward trend in uptake of higher speed broadband connections, as discussed
in paragraphs 3.80 to 3.82. While the majority of residential end users fall into
the 2100 Mbps region, the majority of business end users fall within the 230
Mbps to < 500 Mbps region.

160 2022 Market Research.
161 QKDR data.
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Figure 13: Fixed Broadband Subscriptions by Sold Speed and Technology, Q2
2023162
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Figure 13 shows that in the three highest speed bands (=100 Mbps, 2500 Mbps
and = 1Gbps), end users predominantly receive service over CATV or FTTP,
once again showing that the increase in download speeds and use of
broadband has been aided by the rollout and increased availability of such NG
technologies. Also, of note from Figure 13 is that the majority of FWA (65%)
and satellite subscriptions (80%) are in the 100-500 Mbps range. The ability of
FWA to deliver speeds comparable to those over FTTx is a potential
explanation for the rise in absolute subscription numbers in recent years, whilst
end users have been awaiting FTTP rollout (see paragraphs 3.64 to 3.66 for
more discussion of this trend).

In its Submission, Eircom'®® argues that ComReg should have taken into
consideration a ‘high-speed broadband market’ consisting of subscriptions of
100 Mbps or greater. Eircom notes that this segmented market would be
dominated by VMI and Vodafone, while Eircom would be the third largest
operator. Eircom argues that copper migration to FTTx is not corresponding to
an increase in subscriptions on its fibre network, with SPs (Vodafone and Sky)
sourcing their FTTP connections from other Network Operators and claims that
its retail market share is declining.

While Eircom is increasing its FTTP footprint significantly each quarter, the
data show that it has maintained its FTTP penetration rate at [3< | R
Hl <] from Q4 2021 to Q2 2023, indicating consistent take-up of new
subscriptions on its FTTP network, in line with its rollout.

ComReg does not consider it appropriate to define a segmented retail
broadband market based on a specified speed range. As set out in Section 4,
ComReg defines a CG retail market and a NG retail market instead. ComReg

62 ComReg QKDR data.

163 Eircom Non-confidential Submission, pages 9-12.
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takes a view of the retail broadband market as a whole and speed trends over
time, which is then used to inform the subsequent analysis of the WLA and
WCA markets. While Eircom claims it holds a significantly smaller market
share on the segment of the market with subscriptions of 100 Mbps and above,
ComReg’s QKDR shows Eircom’s fixed broadband market share (across all
fixed broadband technologies) is still the largest of any operator. Similarly,
Eircom’s market share by FTTP subscriptions has increased steadily since Q4
2021, while Vodafone’s market share has declined. ComReg also notes that
declines in Eircom’s FTTC subscribers are likely linked to the rollout of FTTP
(and consumer migrations/uptake of related products), including by Eircom,
and over the five-year market review period this is expected to continue.
Taking a static view of market shares using subscriptions of 100 Mbps and
above and below as a delineator, is not considered useful or meaningful.

Bundling of broadband with other retail services

In the 2018 Decision, ComReg identified a strong tendency for end users to
purchase retail services as part of a bundle delivered over NG from a single
SP. This trend has continued, and a large proportion of the market (74% as of
Q2 2023) consists of broadband bundled with at least one other retail service.

Various bundles delivered over NG broadband are available to end users, with
most SPs offering both bundled and standalone broadband.’®* A bundle
comprises any combination of broadband, RFTS, TV and mobile phone
services. Some end users — referred to as ‘split purchasers’ — split their
purchases and have standalone contracts with multiple providers for different
retail services, such as broadband with one provider and TV with another.'%°

A single-play subscription (also referred to as a ‘standalone’ subscription) is
where the end user pays for a single service from their SP. A dual-play bundle
typically consists of broadband and RFTS or broadband and TV, however, it
can technically encompass any combination of two retail services. A triple-play
bundle refers to a retail bundle of any combination of three services, from TV,
broadband, RFTS and/or mobile services and a quad-play bundle consists of
TV, broadband, RFTS, and mobile phone services. Examples of the bundles
and standalone products available can be found in Annex 8.

Over the period Q4 2018 to Q2 2023 overall single play subscriptions’®®
increased by 22%, an increase largely driven by the significant increase in

64 Although it is notable that Eircom no longer advertises a standalone broadband product, instead only
offering broadband in a bundle with RFTS as a ‘baseline product’.

65 According to the 2022 Market Research, just 16% of respondents reported receiving separate bills
for broadband and other services from different providers (a decline on the 19% reported in 2017).

166 In the QKDR ‘Single Play Subscriptions’ can consist of RFTS, Broadband, Mobile or TV.
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standalone broadband subscriptions, from 201,739 to 414,278 (105%) and
mobile telephony subscriptions, from 17,590 to 93,108 (429%). There has also
been a decline in double and triple play bundles, falling by 0.1% and 6.8%
respectively, while quad play bundles increased by 20%. A large proportion of
overall single play subscriptions are accounted for by standalone TV
subscriptions (45% as of Q2 2023).

Figure 14: Broadband Subscriptions by Bundle Type, Q4 2018 — Q2 2023'%"
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Table 3: Subscriptions by Bundle Type, Q4 2018 and Q2 202368

Subscription Type \ Q4 2018 | Q22023 | % change
Single Play 1,049,977 | 1,281,974 22.1%
Dual Play 672,842 | 672,298 -0.1%
Triple Play 483,372 | 450,631 -6.8%
Quad Play 58,774 70,795 20.5%
Total Bundled Subscriptions™® | 1,214,988 | 1,193,724 -1.8%

3.95 The trend in standalone broadband subscriptions is notable as it indicates that,
despite the incidence of bundling, a growing proportion of end users demand
broadband sold on a standalone basis, a fact reiterated by several SPs in
discussion with ComReg. Since the 2018 Decision, the rate of overall growth

67 ComReg QKDR data. Note a change in methodology for standalone broadband between Q4 2022
and Q1 2023. Where previously this was collected as subscriptions, it is now collected on the basis of
lines and of the 85,640 increase [>< I <] is contributed by Vodafone, [< I
R <] from Sky and [3< | ><] from VML

68 ComReg QKDR data.

169 Referring to the total of double, triple and quad play subscriptions.
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in bundled subscriptions has slowed, and in the case of double and triple play,
has declined compared to the period preceding the 2018 Decision.

3.96 As of Q2 2023, of the 1.6 million subscriptions with a broadband component,
26% were standalone, 42% were purchased in a double-play bundle and the
remaining 33% were made up of triple and quad-play bundle subscriptions.
The most common product bundled with broadband in Q2 2023 was RFTS,
with 501,635 subscriptions — also the most commonly purchased bundle.

Table 4: Subscriptions by Bundle Type, Q4 2018 and Q2 2023'7°

Subscription Numper_of
Type Bundle format subscriptions % change
Q42018 | Q22023
Single Play RFTS 275,137 200,896 -27%
Broadband 201,739 414,278 105%
Mobile 17,590 93,108 429%
TV 555,511 573,692 3%
Dual Play Broadband + RFTS 622,581 501,635 -19%
RFTS + Mobile 6,227 2,286 -63%
RFTS + TV 8,324 3,024 -64%
Broadband + TV 29,259 153,216 424%
Broadband + Mobile 5,454 9,416 73%
Mobile + TV 997 2,721 173%
Triple Play Broadband + RFTS + TV 402,838 319,936 -21%
Broadband + RFTS + Mobile 78,424 127,912 63%
RFTS + Mobile + TV 94 62 -34%
Broadband + TV + Mobile 2,016 2,721 35%
Quadruple Play 58,774 70,795 20%
Total Broadband Subscriptions 1,401,085 | 1,599,909 14%

3.97  SPs offer bundles (including bundles with a broadband component) to benefit
from economies of scope in the supply of those services. Bundling products
allows SPs to achieve savings in production, distribution and transaction costs
and may offer SPs the opportunity to reduce churn in a market which is
typically characterised by high customer acquisition costs and may allow them
to increase their revenue per customer, even when the price of individual
services is decreasing. The incremental cost to the end user of adding
additional services to a broadband package, as opposed to opting for a

70 ComReg QKDR data.
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3.98

3.99

3.100

3.101

standalone product (most typically broadband or RFTS) is often low,
particularly compared to the cost of acquiring the chosen additional service as
a standalone service in itself."”"

Despite the apparent and significant demand for bundled packages, many SPs
continue to offer standalone services, especially in their core businesses.’’?
This suggests that there is an inherent demand for standalone services
(standalone broadband in particular, reflected in subscription numbers, as
discussed at paragraph 3.93) and SPs deem it commercially worthwhile to
continue offering standalone broadband products to end users.

In its Submission, SFG'"® considered Eircom’s dual play broadband and RFTS
bundle to be a misleading characterisation due to the lack of value placed on
the voice component by end users. SFG is concerned that having this product
offering classified as a bundle will be of strategic benefit to Eircom due to the
margin on the voice component of the bundle being high and those margins
being used to subsidise what is effectively a standalone broadband product in
order to meet margin squeeze obligations.

ComReg notes that at the retail broadband level and in the absence of a finding
of SMP in a retail market, Eircom is entitled to offer a dual play service and is
similarly entitled not to offer a standalone broadband service (but also in
conformity with any obligations in upstream markets). Eircom is not the only
retail SP bundling RFTS with broadband as its main product offering with, for
example, Digiweb also employing this retail strategy. Given the presence of
alternative retail SPs, customers can switch providers should they want a
standalone broadband product only. SFG claims that broadband and voice
bundles could be cross subsidized for a standalone broadband product, but it
is unclear how this could occur, given that Eircom does not offer standalone
broadband. ComReg also notes that SPs themselves have the ability to offer
a Voice Over Broadband (‘VoB’) service at relatively low incremental cost.

In its Submission, SIRO'"* argued that standalone broadband is being
undermeasured as there is no incremental cost to an operator to RFTS and
bundle these together as a double play broadband and RFTS bundle, where
the value of the service is derived from the broadband alone. SIRO notes that
customers who purchase these broadband and RFTS bundles have no choice

71 For instance (as of August 2023), for all of the broadband packages offered by Digiweb, end users
have the option to add on RFTS at no additional cost. Vodafone customers can add fixed voice to any
broadband plan for €5 per month.

72’ yMI, Sky and Vodafone all continue to offer a standalone retail broadband product, as part of their
‘core’ set of advertised and offered products.

73 SFG Non-confidential Submission, pages 4-5.

74 SIRO Non-confidential Submission, pages 4-6.
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but to accept the RFTS component in order to avail of the retail offering.
ComReg notes that regardless of the use of the RFTS component of a double
play broadband and RFTS bundle, by definition, the service is still being sold
as a bundle and so cannot be considered a standalone product. The definition
of a bundle as per ComReg’s reporting requirement is “if the Broadband
Service is sold or provided with another telecoms service by the same operator
under the same or a closely related or linked contract.” The use of the
terminology ‘provided’ in this definition allows Eircom to bundle Broadband
with RFTS at no additional cost and report it as a bundled service.

3.102 Since the 2018 Decision usage of certain Over the Top (‘OTT’)'’° services has
increased. Market research data suggest, for example, that, the expected
growth of OTT video services is likely to be 9.1% CAGR'’® per annum."”’
Users relying on OTT services may not have strong incentives to subscribe to
a (likely more expensive) bundled plan, encompassing additional services
such as TV, as broadband access alone may suffice, and allow them to
subscribe to additional services on a more ad hoc basis. In the Irish market, all
the main SPs offer a range of retail broadband bundles. Most offer a range of
standalone and double-play bundles, with Eircom, Vodafone, VMI and Sky
offering triple-play subscriptions and all but the latter (Sky) also offer quad-play
bundles, due to their status as MNOs/MVNOs. Currently and at various points
in the past, SPs have also advertised bundles which include subscriptions to
OTT platforms, such as Amazon Prime, Apple TV and Netflix."’®

3.103 Of those surveyed in the 2022 Market Research 62% of residential and 71%
of business end users with a broadband plan purchase broadband bundled
with at least one other service.'”® The incidence of bundling is highest amongst
Eircom and Sky customers. While Sky only currently offers dual and triple play
subscriptions, it has publicly announced it will enter the Irish mobile market in
2023 as an MVNO on Vodafone’s network, ¢ after which it will be able to offer
quadruple play subscriptions (although no further announcement has been

75 Qver the Top (‘OTT’) services refers to streaming services or content delivered via an internet
connection, for instance, video streaming services such as Netflix, Disney+ and Prime Video. Such
services are described as ‘over the top’ as they are delivered ‘on top’ of an internet connection.

76 Compound Annual Growth Rate (CAGR).

177 hitps://www.pwc.ie/media-centre/press-releases/2022/irish-entertainment-media-industry-outlook-
2022-2026.html

78 Eircom currently offers free access to Amazon Prime Video for new or existing customers of Eir TV
http://www.eir.ie/primevideo/. Accessed 5 October 2023.

Sky currently offers a broadband and TV package deal with a Netflix component ‘at no extra cost’
http://www.sky.com/ie/deals/tvandbroadband. Accessed 5 October 2023.

179 See Slide 29 of the 2022 Residential Market Research.

180 https://www.skygroup.sky/article/sky-to-enter-mobile-market-in-ireland
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made, as of October 2023). Eircom no longer offers standalone broadband or
standalone RFTS as part of its core product offering, as advertised on its
website,®" which is likely a contributing factor to its customers having a greater
tendency to have a bundled plan.

3.4 Other changes in broadband supply and consumption
patterns

3.104

3.105

3.106

3.4.1
3.107

Since the 2018 Decision there have been several other developments in both
the WLA and WCA markets, with the number of rollout and upgrade related
announcements in recent months from SPs being indicative of the dynamic
nature of retail broadband, and by association the WLA and WCA markets.
The announced, planned and ongoing rollouts of the respective SPs are
outlined above at paragraphs 3.23 to 3.50.

Arguably one of the largest changes in the market has been on the demand
side, as a result of the Covid-19 pandemic.'®> Adequate home broadband
services became crucial for remote working affecting demand substitution
dynamics domestic retail broadband, due to the requirement of such activities
for higher bandwidth and more reliable broadband connections. Following the
pandemic, there remains a persistent degree of hybrid and online working.
These ‘pandemic induced’ trends and behavioural changes continue to have
an impact on the uses of broadband and related services, however the longer-
term impact and the degree to which these trends will be permanent or
transitory in nature remains to be seen.

In terms of the frequency with which households access the internet, according
to the 2022 Market Research, the average household accesses the internet
for 5 hours per day (up from the 4.6 hours reported in 2017),"® a figure which
is relatively consistent across regions, but varies by technology. End users
accessing broadband via fibre (5.5 hours) and CATV (5 hours) tend to spend
more time online in comparison to those on other platforms."%

Changes in Broadband Subscriptions

The absolute number of broadband subscriptions'® in Ireland has increased
by 16%, from 1.73 million in Q4 2018 to 2 million in Q2 2023 (split between
382,797 mobile subscriber lines and 1.622 million fixed subscriber lines). This

181 Accurate as of October 2023.

183 See Slide 21 of the 2022 Residential Market Research.
184 See Slide 22 of the 2022 Residential Market Research.

85 Both fixed and mobile broadband subscriptions.
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pace of growth is somewhat more subdued compared to previous periods, but
broadband subscriptions nevertheless continue to grow and follow an upward
trend. The tapering off of the growth rate in broadband subscriptions
(compared to that experienced between 2010 and 2018, for instance) is
reflective of significant growth in previous time periods having already resulted
in a large number of broadband subscriptions in Ireland and a high level of
broadband penetration, relative to elsewhere in the EU."%°

3.108 The 2022 Market Research found that, across a nationally representative
sample, 90% of households had broadband access'®’ while the Central
Statistics Office (‘CSO’)'®® reports that 94% of all households in the State have
internet access.'® According to Eurostat, Ireland’s household broadband
penetration rate (including fixed and mobile broadband) in 2022 was 94%,
above the EU average of 92%."%

3.109 Despite variations in the figure for broadband penetration from each of the
quoted sources, stemming from variations in methodologies (as outlined in the
relevant footnotes), all three sources put broadband penetration in Ireland at,
or above, 90%. These figures are indicative of a high rate of broadband take-
up, availability and usage in the State, relative to elsewhere in the EU.

3.110 According to QKDR data and as illustrated in Figure 15 and Figure 16 below,
over the period Q4 2018 to Q2 2023 total broadband penetration has grown
by 2.9%, with FTTP penetration growing by 22.4%, the highest across any
platform, and one of only four platforms (the other being FWA, Satellite and
mobile broadband) across which penetration rates have increased. The most
significant decline was in copper.

186 As identified in the 2022 DESI Report, Ireland ranks overall 5t of the EU27 and Ireland’s performance
for connectivity improved substantially since 2020, with VHCN coverage jumping from 35% in 2019 to
89% in 2021 (ranking gt for connectivity).
https://ec.europa.eu/newsroom/dae/redirection/document/88707 .

According to Eurostat, 97% of households in Ireland have internet access, the EU27 average is 92%.
Only the Netherlands and Luxembourg have a higher rate with Finland having the same rate as Ireland.
See https://ec.europa.eu/newsroom/dae/redirection/document/88764 .

187 See Slide 11 of the 2022 Residential Market Research.

88 Note that ‘CSO’ throughout this document refers to either the Central Statistics Office or Copper
Switch-Off. The context of surrounding text indicates the correct interpretation of the acronym.

89 See CSO ‘Internet Coverage and Usage in Ireland 2022 survey at;
https://www.cso.ie/en/releasesandpublications/ep/p-isshict/internetcoverageandusageinireland2022/

In this dataset ‘a household’ is defined as ‘a single person or group of people who usually reside together
in the same accommodation and who share the same catering arrangements.’ Fixed broadband is
delivered over DSL, ADSL, VDSL, CATV, optical fibre and satellite; mobile refers to a connection via
mobile phone network with minimum 3G and narrowband refers to dial-up access over PSTN or ISDN.

190 https://ec.europa.eu/eurostat/web/digital-economy-and-society/data/database Households - level of
internet access.
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3.111  Overall, during the period Q4 2018 to Q2 2023, total broadband subscriptions
rose by 16% to 2 million, with fixed and mobile subscriptions growing by 13%
and 29% respectively. Beyond the headline figure for growth in broadband
subscriptions, a key parameter is the breakdown of broadband subscriptions
by platform. The headline growth figure has been driven by strong growth in
FTTP subscriptions, whilst FTTC is in decline, CATV subscriptions have
decreased slightly over recent quarters, and copper is in continued decline.

Figure 15: Total Broadband Subscriptions, Q4 2018 — Q2 2023

Total Broadband Subscriptions
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97 ComReg QKDR data.
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Figure 16: Broadband Penetration, Q4 2018 —Q2 202392
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3.4.2 Changes in Broadband Traffic

3.112 The greater availability of higher speed broadband is reflected in the volumes
of data consumed by end users, which indicates that higher speeds are able
to facilitate higher traffic volumes and more intensive broadband usage. In Q2
2023 1.8 billion GB of data were downloaded, compared to 716 million GB in
Q4 2018."%% Figure 17 below illustrates average data traffic per subscriber, per
month by platform since the 2018 Decision. This time period allows for
comparisons between pre-pandemic, pandemic and post-pandemic periods.

192 |bid.
193 Total Fixed Broadband Data Traffic (GB).
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Figure 17: Average Monthly Data Traffic per Subscriber by Platform'%
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There is a marked rise in traffic after the onset of the Covid-19 pandemic
between Q2 2019 and Q2 2022, following the introduction of remote working,
education, and generally more extensive use of broadband services for many
aspects of day-to-day life. Fixed broadband traffic has continued to increase,
peaking in Q4 2022, showing the continued demand for broadband capable of
delivering services to support high intense usage.

Between Q4 2018 and Q2 2023, monthly data traffic over CATV, FTTC and
FTTP increased by 84%, 99% and 147% respectively. Similarly, those
technologies record the largest average amount of data consumption. Copper
is the only technology which saw a decrease in its traffic consumption (of 7%),
and while satellite was in decline up to Q1 2022, since Q2 2022 Starlink has
seen data traffic for satellite increase substantially. Despite increased uptake
of FTTP services capable of delivering speeds of up to 2 Gbps and beyond,
the highest level of data usage per subscriber as of Q2 2023 continues to be
over VMI's DOCSIS 3.1 CATV platform, however, over the last few quarters
this metric has fluctuated between CATV and FTTP.

Data traffic volumes across all platforms increased most steeply between Q4
2019 and Q1 2021, after which they went into moderate decline, with variations
depending on broadband technology. While some broadband technologies
have continued to decline, for example, copper, other technologies such as
FTTP have seen continuous growth. The moderate declines in data traffic in

194 ComReg QKDR data.
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2021 are likely attributable to the reduction in Covid-19 public health
restrictions and since Q3 2021, figures have been moving back towards the
pre-pandemic on-trend growth rate observable prior to Q2 2020. While data
traffic has increase in the aftermath of the Covid-19 pandemic, it peaked in Q4
2022 at 1.9 billion GB and has decreased in the two subsequent quarters,
indicating a likely plateau in data consumption.

3.116 Since the 2018 Decision, total fixed broadband traffic has grown by 153%,
strongly driven by growth in data consumption over FTTP, which grew by
1,470%, by FWA at 433%, and by CATV at 77%. Satellite data traffic over the
period increased by 3,144%, but this was driven by the submission of data
from Starlink to ComReg from Q2 2022. As outlined in Figure 18 below, while
the increase in data traffic for satellite is substantial, in absolute terms, satellite
data traffic is still the lowest of any broadband platform. From Q1 2020 to Q2
2022,"% ftraffic over FTTP increased by 187% and as of Q3 2022, FTTP
overtook FTTC to have the most data traffic of any broadband platform.

Figure 18: Broadband Traffic by Platform (GB), Q4 2018 — Q2 2023"%
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195 A time period which captures the duration of the Covid-19 pandemic and associated restrictions and
changes in broadband usage patterns.

196 ComReg QKDR data.

Page 84 of 861



Response to Consultation and Final Decision ComReg 24/07

3.5 Supply Side Considerations: NGA rollout

3.117

3.118

Since the 2018 Decision, rollout of FTTx broadband networks (in particular,
FTTP) has continued. The number of premises in the State capable of
receiving FTTP services continues to grow, through a combination of rollout
from Eircom, NBI, SIRO and on a forward-looking basis, VMI. In Q1 2019
560,000 premises in the State were passed by an FTTP network. As of Q2
2023, this figure now stands at 1,527,302.

During Q4 2021, several operators (namely Eircom, VMI and SIRO)
announced both network expansion/upgrade plans to areas previously
unserved, and network upgrades in areas already served. These market
developments (with the caveat that several are in various stages of
planning/rollout and are subject to revision) when they come to fruition, are
likely to have an impact on the broadband market, at both retail and wholesale
level. These market developments (with the caveat that several are in various
stages of planning/rollout and are subject to revision) when they come to
fruition, are likely to have an impact on the broadband market, at both retail
and wholesale level. For discussion of ongoing network rollouts, upgrades and
announcements see paragraphs 3.23 to 3.50 above.

3.6 Overall Conclusions on Retail Trends and Developments

3.119

Having regard to the discussion in paragraphs 3.51 to 3.118 above, ComReg
is of the view that the most notable and relevant trends within the retail
broadband market are:

(a) Increases in download speeds on broadband subscriptions. In the four-

year period to Q2 2023, growth in broadband subscriptions was
concentrated primarily in the 2 100 Mbps category, which increased from
49% to 75% as a share of total fixed broadband subscriptions.

(b) Increases in download traffic on broadband subscriptions. The availability

of increased broadband speeds has allowed end users to download
greater volumes of data. In Q2 2023 an average of 149GB of data per
month was consumed by CATV subscribers and 142GB by FTTP
subscribers. Average data volumes have increased across the board
(except on CG copper technology), but particularly across platforms
offering higher speed products.

(c) Movements away from copper and towards fibre-based broadband (net

migration of end users from copper and, more recently, FTTC towards
FTTP). Broadband provided over full copper now constitutes just 5% of
total broadband subscriptions, with the largest shares now accounted for
by FTTP (29%), FTTC (25%) and CATV (18%). There has been a
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(d)

()

(f)

significant increase in the number of FTTP subscriptions, which grew from
just 5% of subscriptions in Q4 2018 to 29% in Q2 2023 and as of Q1 2023,
FTTP overtook FTTC to be the most predominant broadband technology
in the State.

Standalone and bundled packages. There is a strong tendency for
broadband services to be purchased alongside other related services
(such as RFTS and TV) from a single retail SP, through a double, triple or
quad-play bundle. In Q2 2023, of an estimated 1.6 million broadband
subscriptions, 26% were standalone, 42% were double-play and the
remaining 33% were made up of triple and quad-play subscriptions.
However, demand for standalone broadband rose by 212,539 (105%) from
201,739 to 414,278 between Q4 2018 and Q2 2023. This contrasts with
the decline in bundled subscriptions, which fell 1% over the same period,
however, bundled plans still constitute the large majority (74%) of
broadband subscriptions.

Persistence of behavioural changes as a result of the Covid-19 pandemic.
The advent of home working, remote education, and use of broadband for
social activities during the Covid-19 pandemic resulted in an increased
reliance on broadband services, increased data traffic and a rise in
demand for higher speed broadband over NGA technologies.

Continued rollout and network upgrades by SPs and uptake of high-speed
broadband services. The continuing rollout by Eircom of its FTTP network,
alongside ongoing rollout by SIRO and NBI will result in greater availability
of high-speed FTTP services, in both urban and rural areas of the State.
VMI has also announced plans to upgrade its existing retail offering from
CATV-based broadband to FTTP broadband, to be completed and offered
to end users on a national basis, over a five-year horizon, and also to
provide wholesale services over its FTTP network.
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4 Retall Market Assessment

4.1 Overview

4.1

4.2

4.3

4.4

4.5

4.6

In this section, ComReg outlines some of the main structural and behavioural
characteristics associated with the provision of retail services supplied using
upstream WLA and WCA inputs.

The European Commission defines a relevant product market as:

“all those products and/or services which are regarded as
interchangeable or substitutable by the end user, by reason of the
products’ characteristics, their prices and their intended use”."®’

ComReg is not required to conclude on a precise definition of the retail
market(s) in this market review. Rather, the purpose of the retail market
assessment is to inform the subsequent assessment of the WLA and WCA
markets in respect of both market definition and the strength of any indirect
retail constraints from the related downstream retail broadband market(s).

Given that Access Seeker demand for WLA and WCA is a derived demand
driven by end user demand for retail broadband (and related services), it is
necessary to consider the dynamics of the retail market, and whether these
dynamics materially impact competition at a wholesale level. The derived
demand for WLA and WCA services stems from end user demand for:

(a) Access to broadband; and

(b) Access to other services that can be offered over or alongside the

broadband service (including RFTS and/or TV).

“

The 2020 Explanatory Note explains that “..the starting point for the
identification of wholesale markets susceptible to ex ante regulation is the
analysis of the corresponding retail markets”,'® indicating that any analysis of
a wholesale market must be preceded by an assessment of the competitive
conditions in the related retail market, absent regulation, following the MGA.

In considering the relevant upstream wholesale markets, ComReg must
assess whether any effective direct demand-side substitutes, direct supply-
side substitutes or indirect retail constraints exist which would effectively
constrain the price setting behaviour of a hypothetical monopolist (‘HM’)
supplier of WLA and/or WCA services.

97 Notice on Market Definition, paragraph 7.
198 At pp.8-9 of the 2020 Explanatory Note.
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4.7

4.8

4.9

4.10

For the purpose of examining the retail market(s), as per the MGA, ComReg’s
assessment is conducted assuming no regulation of the WLA and WCA
markets, as appropriate.’® In this regard, ComReg assumes the presence of
upstream regulation of the PIA Market, on the basis of the analysis set out in
the PIA Decision, which is published at the same time as this Decision.

In their respective Submissions, ALTO*°° and BT*°" disagreed with ComReg
and argued that the upstream PIA market is not functioning well. ComReg
notes that as per the MGA, it is entitled to take upstream SMP-based PIA
regulation into account, noting that in the PIA Decision, ComReg has decided
to designate Eircom with SMP in that market and impose regulatory obligations
on it. As there is no material use of PIA other than for NBl, ComReg duly takes
account of retail services offered by SPs on the basis of wholesale access to
NBI's network. The function of the PIA market has been dealt with in the PIA
Decision itself.

In this Section ComReg considers the impact of price changes on retail market
behaviour, in particular, the likelihood of a change in wholesale pricing
impacting retail prices and the extent, if any, to which the pass-through of
changes in wholesale prices into retail prices may cause end users to change
their behaviour or switch to an alternative platform.

As part of its analytical process, ComReg commissioned the market research
firm Red C Research and Marketing (‘Red C’) to carry out quantitative market
research of residential and non-residentia/SME end users to inform its
understanding of end user attitudes and behaviours in the retail broadband
(and related) market(s). Some of the issues covered in the survey include:

(a) Broadband usage and prevalence;

(b) Pricing and knowledge of cost;

(c) Prevalence and patterns of bundling;

(d) Switching behaviours and criteria for choosing providers; and

(e) Price sensitivities and reactions to hypothetical changes in pricing (used

as the basis for the Small but Significant Non-transitory Increase in Price
(‘SSNIP’) test for bundled and non-bundled packages).

99 When considering the WCA market, in accordance with the MGA, ComReg takes into account any
regulation present on the WLA market(s), which lies upstream of the WCA market.

200 ALTO Non-confidential Submission, pages 3-4.

201 BT Confidential Submission, pages 3-4.
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4.1

4.12

4.13

4.14

Throughout this document, the findings of this research will be referred to as
the ‘2022 Residential Market Research’ and ‘2022 SME Market Research’
(collectively, the 2022 Market Research’).

ComReg carried out similar market research for the 2018 Decision. Where it
is instructive to draw comparisons between these results and the 2022 results,
ComReg does so below. This previous research is referred to as the 2017
Market Research’ throughout.

The 2022 Market Research in itself is not definitive, and whilst its results inform
the analysis presented in this Decision, the output of the market research is
considered alongside other empirical data and evidence, where available, and
as appropriate. The 2022 Market Research is set out at Annex 6 and Annex 7.

In addition, there are certain limitations to the 2022 Market Research,
particularly where responses resulted in small sample sizes and where the
results are indicative of gaps in end user knowledge (particularly around the
technology over which their broadband is delivered, the speed of their
connection and the alternative platforms to which they could switch at their
address). ComReg therefore treats the results of the market research with the
appropriate degree of caution throughout and notes those occasions where
reliable or representative inferences cannot be drawn from the results, or
where the sample is too small to allow for definitive conclusions to be drawn.

4.2 Relevant Product Market Assessment

4.2.1 Summary of Product Market Assessment

4.15

4.16

In carrying out its retail broadband product market assessment below,
ComReg designates retail broadband delivered over FTTx as the focal product
against which an assessment of potential substitutes should be carried out. A
majority (53%) of retail broadband subscriptions in the State are delivered over
FTTx, with the next most prevalent fixed broadband technology — CATV —
accounting for 18% of subscriptions. FTTx broadband is delivered by a wide
range of retail SPs making use of wholesale inputs provided by three Network
Operators (Eircom, SIRO, and NBI). FTTx broadband is also capable of
meeting the expectations of retail broadband end users in respect of usage
cases, speed, download capabilities, and reliability. ComReg also considers
that the pricing and product characteristics of retail broadband delivered over
FTTx suggest that it is the appropriate focal product.

Having designated retail broadband delivered over FTTx as the appropriate
focal product, ComReg then assesses whether the market should be
expanded to include any demand-side or supply-side substitutes. ComReg
considers that there are no sufficiently effective supply-side substitutes for
retail broadband delivered over FTTx. However, ComReg considers that retail
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417

4.18

4.2.2
4.19

broadband delivered by VMI on a self-supply basis over its CATV network is
likely to amount to a sufficiently effective demand-side substitute for the focal
product. ComReg considers that this is the case, having regard in particular to
similarities between both products, measured by intended usage, product
characteristics, and pricing.

The inclusion of retail broadband delivered over CATV is subject to two
caveats. First, it is only capable of acting as a substitute to the focal product in
those areas where VMI has rolled out its CATV network, amounting to
approximately 35% of premises in the State as of Q2 2023. Second, VMI has
announced its intention to overlay its CATV network with FTTP (and has
existing FTTP network coverage of 7%), such that, over time, demand-side
substitution possibilities arising from CATV will decline.

ComReg additionally allows for the possibility of defining a separate product
market for retail broadband delivered over copper, arising from the fact that
retail broadband delivered over copper does not match the product or intended
usage characteristics of the FTTx focal product due to the lower speeds
achievable over copper. Additionally, ComReg notes that end user demand for
retail broadband delivered over copper is in persistent decline. For these
reasons, ComReg considers that retail broadband delivered over FTTx and
copper may be characterised by asymmetric substitution, whereby end users
deem FTTx retail broadband to be a sufficiently effective substitute for copper,
but they do not deem copper retail broadband to be a sufficiently effective
substitute for FTTx retail broadband.

Overview of Products

Broadband products are typically advertised and sold by download speeds
ranging from ‘up to’ 100 Mbps to ‘up to’ 2 Gbps, as outlined in Annex 4Annex
8. Broadband over FTTC is typically offered with a download speed of ‘up to’
100 Mbps. However, the actual speed received by the end user will vary, inter
alia, depending on factors such as the distance of their premises from the
cabinet or the quality of the copper component of the access path.?%?
Broadband over FTTP is typically offered with download speeds of up to
between 500 Mbps and 2 Gbps. VMI offers CATV-based broadband at two
speed points, up to 500 Mbps and 1 Gbps and as of Q3 2023 VMI has launched

202https://www.thinkbroadband.com/quides/fibre-fttc-ftth-broadband-guide

http://www.increasebroadbandspeed.co.uk/chart-of-bt-fttc-vdsl2-speed-against-distance-from-the-

cabinet
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FTTP broadband (in limited geographic areas) with speed points of up to 500
Mbps, 1 Gbps and 2 Gbps, in line with other operators providing FTTP.?%

4,20 MBB relates to broadband provided over a mobile network, making use of a
3G, 4G or 5G signal delivered over a dongle or MiFi device. MBB is offered by
a number of SPs active in the Irish market, including Eircom, Three, Vodafone
and Magnet.

421 FWA refers to the delivery of broadband to a fixed location over a wireless
network, and some FWA SPs offer advertised broadband speeds of up to
150Mbps. Whether a user can obtain such speeds is dependent on the number
of users in a wireless cell, the backhaul capacity and weather conditions. FWA
is more prevalent amongst more rural end users, where there are typically
fewer wired broadband options, and in particular more limited higher speed,
fixed broadband solutions. Satellite broadband offers downloads speeds of up
to 22 Mbps for both residential and business end users.?

4.22 Table 5 outlines the key characteristics of broadband services provided over
each of the above platforms.

Table 5: Overview of Broadband Product Characteristics

Copper FTTC FTTP CATV MBB Satellite = FWAZ205
ADSL, GPON & XGS- | DOCSIS . 4G/ 5G/
Technology ADSL2+ VDSL PON 31 3G/4G/5G Satellite WiMax
Subscriptions
Q4 2018 295,970 618,630 90,642 372,844 298,419 4,552 47 552
Q2 2022 132,496 571,166 431,388 372,423 380,201 3,296 84,327
Q2 2023 100,683 493,492 576,856 359,669 382,797 5,295 86,170
Max
Download 24 Mbps 100 Mbps 2 Gbps 1 Gbps 150 Mbps 75 Mbps 150 Mbps
Speeds
Monthly €22 50-
cost (inc. €60 . €30 - €70 €44 - €54 €20-€45 | €45-€85 | €35-€55
€50
VAT)
Download |\, irited | Unlimited Unlimited Unlimited | Unlimited?%s | 75-150G68 | , /1B~
Allowance Unlimited
203 https://www.virginmedia.ie/about-us/press/2023/virgin-media-launches-2-gigabit-full-fibre-
broadband/

205 The maximum advertised FWA download speed is 150 Mbps (at https://www.imagine.ie/broadband/).
ComReg QKDR data indicate that ¢.65% of FWA subscribers are sold advertised speeds of >100 Mbps.

206 MBB is increasingly offered on an unlimited basis. Where download allowances apply, they tend to
range from 75GB to 150GB.
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4.2.3 Designation of the appropriate retail broadband focal product

4.23

4.24

4.25

4.26

As set out above,”’” as of Q1 2023, FTTP subscriptions overtook FTTC
subscriptions and as of Q2 2023 account for the largest proportion of retail
broadband subscriptions, at 576,856,°°° or 29% of total broadband
subscriptions.””® The next largest portion of broadband subscriptions is
delivered over FTTC, with 493,492 (25%). Mobile broadband subscriptions
make up the third largest portion of the broadband market with 382,797
subscriptions (19%) with VMI’'s CATV subscriptions making up the fourth
largest portion of the broadband market with 359,669 subscriptions (18%),
having been overtaken by FTTP subscriptions in Q1 2022. NG networks
therefore collectively account for 71% of retail broadband subscriptions (which
includes MBB), and 88% of all fixed subscriptions in the State (that is,
excluding MBB).

Since the 2018 Decision, the retail broadband market in Ireland has changed
to a significant degree, arising inter alia from the persistent decline in copper
and growth in FTTP networks and the associated changes in retail demand. In
Q1 2023, FTTP overtook FTTC in terms of subscription numbers, becoming
the most common form of retail broadband subscription in the State. This is
due to FTTC subscriptions being in decline and the current (and planned)
rollout of FTTP by several operators (including Eircom, SIRO, NBl and VMI).?"°
In the case of Eircom’s FTTP rollout, a significant portion of this will take the
form of an upgrade of FTTC to FTTP, such that eventually the only broadband
product offered by Eircom will be FTTP.

The figures discussed above illustrate the significant shift in the retail
broadband market away from legacy CG copper broadband, towards NG (in
particular FTTP) broadband capable of delivering much higher download
speeds and supporting more intensive use of broadband-dependent services.
In Q4 2018, 21% of broadband was delivered over CG technology, but as of
Q2 2023, this has declined to 6%.°""

Unlike the legacy copper network, which is owned and operated by a single
SP (Eircom), several SPs are active (at the wholesale and/or retail level) in the

206 MBB is increasingly offered on an unlimited basis. Where download allowances apply, they tend to
range from 75GB to 150GB.

207 See paragraphs 3.52 to 3.70.
208 ComReg QKDR data.

209 Total broadband is inclusive of both fixed and mobile, satellite and FWA broadband subscriptions.

210

https://www.virginmedia.ie/about-us/press/2021/virgin-media-ireland-announces-national-fibre-

network-upgrade

211 ComReg QKDR data. Measured as a total of fixed broadband subscriptions.
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provision of fibre-based broadband. In addition, given the network rollout and
upgrade plans of these SPs (Eircom, SIRO, NBI and VMI), more than one SP
providing FTTP may be present in some geographic areas. The number of
premises passed by overlapping FTTP networks is outlined in Table 11.

4.27  As set out in detail below, ComReg considers that the product characteristics,
pricing and intended use of FTTC-based retail broadband are still sufficiently
similar to those of FTTP-based retail broadband such that the focal product at
the retail level should be defined as FTTx, to encompass both FTTC and FTTP.
ComReg considers that FTTC will be replaced in time by Eircom, given its
publicly announced network upgrade plans, so this does not impact the
conclusions arising in this Decision. FTTC and FTTP differ in how they deliver
services over the ‘last mile’, between the cabinet and the end user premises,
a fact which has consequences for the download speeds attainable for end
users. Together, as of Q2 2023 FTTx subscriptions constitute 53% of the retail
broadband market, with FTTC accounting for 25% and FTTP for 29% (an
increase from the Q4 2018 figure of 41%).

Product Characteristics of broadband provided over FTTx

4.28 Table 6 sets out the main characteristics of broadband provided over FTTx.

Table 6: Product characteristics of broadband provided over FTTx networks

FTTC | FTTP

Technology VDSL GPON/XGS-PON
Subscribers (Q2 2023)"? 493,492 576,856
Download Speeds Up to 100 Mbps?'® Up to 2 Gbps?'*
Upload Speeds Up to 10 Mbps Up to 100 Mbps
Price Range (inc. VAT) €22.50-€50 €30 - €70
Download Allowance Typically unlimited
Bundles Qomnjonly bundled with retail products

including RFTS and/or TV
Typical Contract Length 12/24 months

4.29 Broadband over FTTC offers advertised download speeds of up to 100 Mbps
and upload speeds usually around 10% of the download speed, i.e., 10 Mbps.

212 ComReg QKDR data.

213 Attainable download speeds over FTTC attenuate with distance from the cabinet. Therefore, although
the plan may be advertised as delivering ‘up to 100 Mbps’ the reality for some end users may be much
lower speeds. According to QKDR data, as of Q2 2023, 6% of FTTC subscriptions are at sold speeds
of 2 — 30 Mbps and 94% are 30 — 100 Mbps.

214 The majority of FTTP packages are advertised at maximum download speeds of 1 Gbps. However,
2 Gbps FTTP services are available in a small number of areas as of October 2023, primarily over
SIRO’s network (available to retail end users through Vodafone and VMI). Speeds of ‘up to 1 Gbps’ are
more widely available and advertised.
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Broadband provided over FTTP offers advertised download speeds of ‘up to’
500 Mbps, ‘up to’ 1 Gbps and ‘up to’ 2 Gbps?'® and, similar to FTTC, upload
speeds typically amount to around 10-20% of the download speed. Download
allowances for FTTx-based broadband packages are typically unlimited.?'®

4.30 FTTx broadband is offered on a standalone basis by several SPs but is also
commonly bundled with one or more related retail services, including RFTS —
which is increasingly delivered via Voice over Internet Protocol ("VolIP’), rather
than over a traditional copper phone line — TV services and mobile packages.

Pricing
4.31  Annex 8 outlines a range of broadband services and bundles available to end
users in Ireland, including details on prices, speeds and bundle components.
It includes both fixed and mobile offerings in addition to a breakdown of
services available to residential and business customers. The plans outlined

in Annex 8 are accurate as of the date of publication, however, they are subject
to continual change and promotional offers.

4.32  For residential subscribers the cost of FTTC broadband typically varies from
€22.50 to €50 and for business subscribers the cost varies from €35 to €50
per month.?'” For residential end users the price of broadband provided over
a FTTP network typically varies from €30 to €70 and for business customers,
the price can vary from €35 to €99 per month.?'®

4.33 The 2022 Market Research found that, on average, residential customers were
paying €43 for standalone broadband and €75 for broadband in a bundle, per
month.?'® Business customers were paying an average of €107 for standalone
broadband and €152 for broadband in a bundle, per month.??°

4.34  Minimum contract lengths for broadband provided over FTTC are typically 12
months for residential and business users. Minimum contract lengths for
broadband provided over FTTP are, typically, 12 months for residential and
business end users, although some plans extend to 24 or 36 month terms.

215 FTTP speeds are advertised as 500 Mbps, 1 Gbps and 2 Gbps by Eircom, Sky and Vodafone.
216 Typically, ‘unlimited’ plans are subject to fair usage policies.
217 A range which encompasses both standalone and bundled plans.

218 These figures stem from desk-based research by ComReg on advertised broadband plans from a
variety of SP websites, accurate as of August 2023.

219 See Slides 38 and 51 of the 2022 Residential Market Research. Overall average, across platforms.

220 See Slide 37 and Slide 33 of the 2022 SME Market Research. The modal and median monthly cost
for bundled broadband was €100, a figure which may be more reflective of the true average monthly
cost, as it is less prone to outlier effects.
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4.35

4.36

4.37

Intended Use

In terms of derived demand for broadband and the underlying usage intentions
of broadband purchasers, the 2022 Residential Market Research revealed that
the main uses of broadband amongst end users with fibre were browsing the
internet  (87%), using email (82%), online shopping (69%) and
downloading/streaming TV content (66%).7*"

As illustrated in Figure 19, compared to the 2017 Market Research, the uses
which have increased to the greatest degree are email, remote working and
streaming/downloading TV content. The results around the use of broadband
for remote work and streaming/downloading TV content fit with the behavioural
change over the period of the Covid-19 pandemic and also align with increased
download speeds attainable over broadband, which facilitates these uses.

Figure 19: Primary Uses of Broadband 2017 versus 2022222

Primary use of broadband

2017
u 2022

92 pus
79
60
50 59 63 62 ] 59 58
40 50 48
45

30 39
X 35 35 - -
18 20 22 14 l

Using email
Purchasing
goods/services
Using real time
video/voice calling
Working from
home/remote working

Using Social Media
TV Services

Browsing the internet
Manage Banking/Pay
Bills/Other Services
movies music/ TV
programmes or Catch Up
Gaming or interactive
gaming

Downloading/streaming
Study/College from home

The 2022 Market Research suggests that broadband is used differently
depending on the underlying technology, particularly for fibre-based
broadband, which amongst respondents, was typically associated with the use
of higher bandwidth activities, such as remote working, video calling and
gaming.??® For instance, respondents with fibre broadband were significantly
more likely to stream movies, watch TV and remote work than end users on
other platforms, even in comparison to those with CATV broadband, which is

221 See Slide 19 of the 2022 Residential Market Research. Here and throughout, where the 2022 Market
Research is referenced, ‘fibre broadband’ refers to broadband delivered over FTTx. There was no
delineation within the Market Research between FTTC and FTTP.

222 2022 Residential Market Research.
223 See Slide 20 of the 2022 Residential Market Research.
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4.38

4.39

4.40

4.41

technically capable of delivering a similar service in terms of bandwidth and
download speed, to FTTx connections.

FTTx residential end users spent an average of 5.5 hours online per day, with
68% of those end users accessing broadband on an ongoing basis throughout
the day. The overall average time spent online per day, across all platforms
was 5 hours, the same as the 2017 market research result.

In terms of what end users deem the most important characteristics of their
broadband plan, the most valued aspect is reliability (83% of residential
respondents ranked this the single most important factor), followed by
download speed (41%) and customer service (30%).°*

In comparison to broadband delivered over other platforms, end users with
fibre broadband were more likely to engage in high bandwidth activities such
as downloading/streaming content, watching live TV, remote work/study and
gaming,??® highlighting the differences between FTTx and other platforms,
including CATV, copper and MBB.

Average data consumption??® by broadband users on a FTTP network is 149
GB per month and on a FTTC network is 109 GB per month, as of Q2 2023.

Conclusion on Focal Product

4.42

4.43

4.2.4
4.44

In light of the above evidence and analysis, ComReg’s view is that retail
broadband provided over an FTTx network is the most appropriate focal
product against which an assessment of substitute products should be carried
out. Where alternatives are found to act as an effective substitute for the focal
product, they will be included in the relevant retail product market.

In the following section ComReg assesses the various alternative networks
used to provide broadband services in order to determine whether broadband
provided over those networks is likely to be an effective demand and/or supply-
side substitute for the focal product. Where this is found to be the case, the
network under assessment is included in the relevant retail product market.

Direct Constraints

ComReg examines the following platforms and their suitability as demand or
supply side substitutes for the retail focal product;

(a) Broadband provided over a copper-only network;
(b) Broadband provided over a CATV network;

224 See Slide 23 of the 2022 Residential Market Research.
225 See Slide 20 of the 2022 Residential Market Research.

226 ComReg QKDR data for ‘Average Traffic per subscriber per month’.
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4.45

4.46

(c) Broadband provided over a 3G/4G/5G mobile network;
(d) Satellite broadband;

(e) Broadband provided over a FWA network; and

(f) Broadband provided over a leased line.

These potential substitutes are considered across a range of relevant
substitutability criteria, as set out in the EC’s Notice on Market Definition,?*’
according to which a relevant product market is defined.

Although a comparison of technologies or characteristics can indicate the
degree to which different technical solutions may be functionally equivalent at
the service level, other factors, ranging from intended use, ease of switching
and geographic availability must also be considered in determining whether
products are substitutes in practice.

Demand Side Substitution

4.47

4.48

4.49

4.50

ComReg’s starting point is to examine whether the above technologies are
likely to be considered by end users to be effective demand-side substitutes
for the focal product (defined at paragraph 4.42 above).

The retail assessment of potential demand side substitutes analyses product
characteristics, prices, and any available data regarding end user behaviour
and usage. It also takes into consideration whether a sufficient number of end
users would likely switch to any candidate substitutes in response to a
hypothetical 5-10% SSNIP in the retail price of the identified relevant
broadband products.

The 2022 Market Research found that, in response to a SSNIP, the majority of
end users (across all broadband platforms) would ‘do nothing’ in response to
a €4 increase in the price of broadband, a common behavioural response
whether the broadband is purchased on a standalone or bundled basis, and
whether end users fell into the category of residential or business, suggesting
a lack of price sensitivity amongst a large proportion of broadband customers.

More precisely, if the price of standalone broadband hypothetically increased
by €4 per month, 57% of residential respondents responded that they would
‘do nothing’, 8% would stay with their current provider, but downgrade to a
‘lesser plan’, 6% would cancel their current plan and 11% would shop around

227 Commission Notice on the Definition of the Relevant Market for the purposes of Community
Competition Law (97/C372/03) (‘Notice on Market Definition’), available at https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31997Y1209(01)&from=EN.
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4.51

4.52

4.53

4.54

for an alternative plan (with the remainder indicating that they were unsure of
what they would do in response).??®

For respondents who purchased their broadband as part of a bundle, if the
price of bundled broadband hypothetically increased by €4 per month, 53% of
residential respondents responded that they would ‘do nothing’, 6% would stay
with their current provider, but downgrade to a ‘lesser plan’, 7% would cancel
their current plan and 16% would shop around for an alternative plan (with the
remainder indicating that they were unsure of what they would do).?*°

These results vary across regions and by technology, with respondents
located in Dublin and users of FTTx-based broadband being the most likely to
make a change in response to a SSNIP.

For business end users who purchase broadband on a standalone basis, 62%
would ‘do nothing’ in response to a SSNIP and amongst bundle customers,
58% would ‘do nothing’. In both cases, businesses currently making use of
FTTx are more likely to ‘do nothing’ in response to the SSNIP.

Figure 20 and Figure 21 below provide a summary of residential survey
respondents’ likely behavioural responses to a hypothetical price increase.
Respondents were asked:

(a) If they would change their purchasing behaviour in response to a SSNIP
(hypothetical price increase of €4);

(b) What they would do (cancel or switch) if they would change their
purchasing behaviour;

(c) How likely they are to actually change their purchasing behaviour; and

(d) Which broadband platform they would switch to if they were likely to
actually change their behaviour.

228 See Slide 55 of the 2022 Residential Market Research.

229 1bid.
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Figure 20: SSNIP summary for residential respondents purchasing bundled
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230 Caution: note small sample size.
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Figure 21: SSNIP summary for residential respondents purchasing standalone
NG broadband®'
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Assessing the impact of retail end user behaviour on the relevant wholesale
markets

455 ComReg first considers whether, from an end user demand-side perspective,
there are any products which might act as an effective substitute for the focal
product — broadband provided over a FTTx network. ComReg examines this
from two perspectives;

(a) Whether the characteristics, prices and intended use of potential substitute
products are sufficiently interchangeable with those associated with the
focal product; and

(b) The likelihood that a sufficient number of end users may switch to these
potential substitutes in response to a SSNIP of the focal product to render
that SSNIP unprofitable.

456 The analytical framework for defining a relevant product market involves
examining end user behaviour in response to a SSNIP of a focal product
supplied by a HM above the competitive level, typically taken to be in the range
of 5-10%. In this regard, ComReg notes that a notional €4 increase at retail
level would likely overestimate the true level of pass-through of a SSNIP of

231 Caution: note small sample size.

Page 100 of 861



Response to Consultation and Final Decision ComReg 24/07

4.57

WLA to retail level (because, for example, a 10% increase in the wholesale
price would translate into a lower percentage of the retail price given retail
prices are higher than wholesale ones).

Under the SSNIP test, where the hypothetical price increase induces a
switching response by end users to an alternative product, such that the SSNIP
is unprofitable for the HM, the alternative product is deemed to be a substitute
for the focal product and is included in the relevant product market. The SSNIP
test is conducted for any number of alternative products which, depending on
their characteristics, prices and intended use, may or may not constitute an
effective demand-side substitute for the focal product. If switching to any of
these alternative products is sufficient to render the SSNIP of the focal product
unprofitable, these alternatives are included in the relevant product market.

Broadband provided over CG copper

4.58

4.59

4.60

4.61

It is ComReg’s view that, from a demand-side perspective, there is likely to be
some degree of substitution between copper and FTTx-based broadband, but
that this substitution is asymmetric in nature.

As defined in the SMP Guidelines, asymmetric substitution occurs where there
is substitution between two products, but in one direction only.?*? In the case
of CG copper and FTTx-based broadband, ComReg is of the view that end
users would likely, in response to a SSNIP, substitute from copper-based
broadband to FTTx-based broadband (assuming it is available), but not
necessarily from FTTx to copper i.e. there is substitution from the alternative
product to the focal product but not vice versa.

In this instance ComReg is of the view that end users will switch from copper
to FTTx, that is, ‘trade up’, but will be less likely to ‘trade down’ from FTTx to
copper, based on end users’ expectations of the two platforms?*® (assuming
this option is available) and their contrasting technological capabilities and
performance. Asymmetric substitution between copper and FTTx is further
discussed below at paragraphs 5.38 to 5.45.

In correspondence with ComReg, [>< | ><] noted that, based on its
experience in the market to date, when presented with the choice, broadband
customers are actively migrating from copper to fibre rather than vice versa.

232 European Commission guidelines on market analysis and the assessment of significant market
power under the Community regulatory framework for electronic networks and services, OJ 2002 C
165/3 (the ‘SMP Guidelines’). https://ec.europa.eu/newsroom/dae/document.cfm?doc id=51836

233 In France Télécom v Commission (Case C-202/07 P), the EC stated that the user expectations from
low-speed internet and high-speed internet are extremely different. Although the high-speed internet
can perform everything that the low-speed internet can, the users do not shift to high-speed internet for
the same kind of activities. Therefore, the relevant market, in this case, was not enlarged to encompass
both the services citing the “extremely asymmetric” nature of substitution.
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ComReg data also point to a decline in copper-based subscriptions and an
increase in FTTx subscriptions. Between Q4 2018 and Q2 2023, copper
subscriptions fell from 295,970 to 100,683 (-66%), whereas over the same
timeframe FTTx subscriptions rose from 709,272 to 1,070,438 (51%).7**

4.62 In such instances NRAs must decide whether or not the alternative product (in
this case, CG copper) belongs in the market. The BEREC FMS Report?*°
suggests two ways of considering asymmetric substitution when carrying out
market analyses, as set out in detail at paragraphs 5.103 to 5.106 above.

4.63 As of Q2 2023, there were a total of 100,683 copper-based broadband
subscribers in the State, amounting to 5% of overall broadband subscriptions
or 6% of all fixed broadband subscriptions. This amounts to a decline of 66%
since the publication of the 2018 Decision.

Product Characteristics of broadband provided over CG copper

464 Eircom owns and operates a ubiquitous copper network in Ireland.?®°
Broadband provided over copper is typically sold with an advertised maximum
download speed of 24 Mbps,?*” with unlimited download allowance. However,
copper-based broadband services and packages from SPs are dwindling, and
availability to new customers is limited, with only one SP offering a copper-
based broadband product, as of October 2023.7%¢

4.65 According to the 2022 Market Research, the average claimed download speed
of those with copper broadband is 133 Mbps.?*° As noted at paragraph 4.14,
the market research suggests a gap in the knowledge of end users. However,
this is technologically not feasible, as copper can only deliver a maximum
speed of around 24 Mbps. This result could be due to end users over-
estimating their speed in instances where they have a copper (DSL)
connection, or it could be indicative that they do not in fact have a copper

23 ComReg QKDR data

235 BEREC Report on impact of fixed-mobile substitution in market definition pp. 12-15;
https://berec.europa.eu/eng/document register/subject matter/berec/download/0/118-berec-draft-
report-on-the-impact-of-fixed-mobile-substitution-in-market-definition 0.pdf (the ‘BEREC FMS
Report’).

236 Taking a forward-looking perspective, this copper network will eventually cease to operate under
Eircom’s Copper Switch-off programme and plans.

237 An example of a copper-based broadband product advertised at a maximum download speed of 24
Mbps is Digiweb’s DSL Unlimited plan; https://digiweb.ie/dsl-broadband/.

2% Digiweb offers copper-based retail broadband to residential subscribers and other SPs continue to
offer such services on a legacy basis, including Eircom.

239 See Slide 85 of the 2022 Residential Market Research.
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connection, but rather some form of NG connection, as such speeds are only
attainable over NG broadband networks.

For business end users (who have a greater tendency to have a copper-based
connection, in comparison to residential subscribers), the average quoted
download speed was 73 Mbps, which again suggests a knowledge gap.?*°

In their respective Submissions, ALTO?*" and BT?* argued there is consumer
confusion over the delivery of copper over Sub-Loops or Sub-Loop
Unbundling, which is based on the use of the copper network to provide what
ultimately would be an FTTC broadband service. Both Respondents remarked
that if copper SLU were to be deregulated as part of CG WLA deregulation,
this would then undermine the regulation of NG FTTC.

ComReg notes that Access Seekers have not used SLU to date and it
therefore does not have any impact on the retail market (although ComReg
notes that Eircom effectively self-supplies SLU for its own FTTC retail
offerings). In this context ComReg fails to see how SLU impacts the regulation
(or otherwise) of NG FTTC. Additionally, FTTC is continuously diminishing
over time. The withdrawal of existing SLU remedies is addressed in more detail
in Section 9. ComReg also notes that it is possible that there may be some
confusion amongst consumers in their understanding of FTTP and FTTC-
based retail offers, given they both have a fibre element.

Pricing

A detailed examination of broadband prices, including those for copper-based
services is included in Annex 8Annex 4. Copper-based broadband is priced at
€60 per month for residential customers. Copper-based broadband is most
frequently bundled with RFTS, at a low additional cost to the end user. In
comparison to the number of plans and packages available over other
platforms, very few copper-based options are available, in particular to new
customers, as the majority of copper-based customers are served on a legacy
basis — making a thorough analysis of pricing more challenging.

The 2022 Market Research revealed that residential respondents on a copper
network whose broadband is part of a bundle paid an average of €70 per
month, with those who purchase copper broadband as a standalone product
paying an average of €43 per month.

240 See Slide 23 of the 2022 SME Market Research. ComReg QKDR data indicate that, as of Q1 2023,
47% of business broadband subscriptions were in the 30-100 Mbps range.

241 ALTO Non-confidential Submission, pages 3-4.

242 BT Confidential Submission, pages 3-4.
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Contract lengths for broadband provided over copper are typically a minimum
of 12 months for both residential and business end users.

In response to a SSNIP, 62% of residential respondents who purchase
broadband through a traditional phone line as part of a bundle said that they
would not change their behaviour,?*> however, 8% would be induced to cancel
their plan (to at least some extent). 92% of respondents who would cancel
reported that they would be very likely or fairly likely to follow through on this
change. Of those residential respondents who purchase standalone copper-
based broadband, 71% indicated that they would not change their behaviour
in response to the SSNIP, a figure which is higher than other platforms,?**
suggesting that end users on legacy copper products are less price sensitive
than end users on NG broadband products (although this may be influenced
by copper broadband users having greater awareness that FTTx broadband
may not be available at their premises).

Intended Use

The 2022 Residential Market Research revealed that the main uses among
end users using broadband on a copper network were browsing the internet
(86%), using email (86%) and online shopping (66%). Respondents with
copper-based broadband were notably less likely to use gaming (29%) or
remote work (22%) than respondents with a NG broadband service.?* For end
users on a copper network, the average time spent online was 4.5 hours per
day, marginally lower than the overall average of 5 hours per day.?*°

As set out in the QKDR, average data consumption by copper broadband
users is 27 GB per month, as of Q2 2023. This is one of the lowest data usage
figures across platforms, with data consumption over CATV, FTTC and FTTP
networks at substantially higher levels, in excess of 100 GB per month. This
potentially illustrates that those who need high speed broadband connections
and use broadband intensively do not opt for a CG copper product but rather,
a NG product capable of delivering much higher download speeds and
reliability of service. However, another underlying dynamic at play here is
availability. Where an end user hypothetically demands a high-speed
broadband connection to support their intended use of broadband, but they are
located in an area not currently covered by any NG network(s) they will have

243 See Slide 56 of the 2022 Residential Market Research.
244 See Slide 65 of the 2022 Residential Market Research.
245 See Slide 20 of the 2022 Residential Market Research.
246 See Slide 22 of the 2022 Residential Market Research.
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no choice but to opt for copper — despite a likely preference for a higher speed
product. In such instances demand is constrained by availability.

Substitution

ComReg notes the clear, observable decline in broadband delivered over
copper, and rise in FTTx broadband. As noted above, substitution between
copper and FTTx is likely asymmetric in nature, i.e., users of copper-based
services may switch to FTTx services in response to an increase in the price
of copper-based services, but the opposite may not be the case.

There are potentially a number of drivers underlying this asymmetry, including
consumer preferences, the introduction of new technologies (in particular,
FTTP) and convergence in prices for copper and FTTx. However, the main
driver of demand for NG versus CG-based retail broadband appears to be end
user demand for high-speed broadband with the capability of supporting
broadband and bandwidth-intensive purposes, including streaming, video
calling, gaming and remote work.

ComReg is of the view that a HM supplier of FTTx broadband is likely to be
able to sustain a profitable SSNIP in the range of 5-10% above the competitive
level without a sufficient number of customers switching to broadband provided
over a copper-only network.

ComReg also acknowledges that, although the average retail price of copper
broadband falls within the minimum/maximum range of FTTx-based
broadband, given the superior functionality and download speeds offered by
FTTx broadband (where available), end users are likely to opt for FTTx rather
than copper (with the potential exception of that cohort of the market who are
price insensitive and reluctant to migrate to NG technology).

In addition, copper-based broadband is only available on a relatively limited
basis to new customers and from a smaller number of SPs than those which
offer FTTx broadband”*’ as a consequence of the ongoing rollout of FTTP
networks over which numerous SPs offer retail broadband. This has
consequences for substitution dynamics as end users can only switch to FTTx
where it is available, irrespective of their demand for such services.

The ability of copper-based end users to migrate to FTTx is dependent on the
geographic availability of those services. With the progressive rollout of FTTP
by a number of Network Operators, this obstacle will decline on a forward-
looking basis, even for end users located in rural Ireland in areas previously
deemed ‘commercially unviable’. On a forward-looking basis, NBI rollout in the

247 From desk-based research ComReg has found only one SP which is active in the provision of copper
broadband on a ‘non-legacy’ basis (Digiweb).
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IA will facilitate switching opportunities for end users currently reliant on CG
copper over coming years and allow them to migrate across to FTTP. Over the
lifetime of this market review, having regard to commercial FTTP network
rollout and state-aided rollout by NBI, ComReg expects the number of CG-
based broadband users to decline significantly as they migrate to FTTP.

4.81 ComReg considers that, while end users can migrate from copper to FTTP
when it becomes available in their area, it is unlikely end users will migrate
back from FTTP to copper once they have taken up an FTTP subscription.

Broadband provided over CATV

4.82 Having regard to the analysis set out in paragraphs 4.83 to 4.96 below,
ComReg considers that broadband access provided over a CATV network is
likely to be an effective demand side substitute for the focal product.

Product Characteristics of CATV-based broadband

4.83 As of Q2 2023, there were 359,669 CATV broadband subscribers in Ireland,
amounting to 18% of all broadband subscriptions. VMI is the only operator of
a CATV network in the State and offers CATV broadband in primarily urban
areas covering [< I <) rremises as of Q2 2023.7“* ComReg
data suggest that VMI's CATV network passes 35% of premises in the State
as of Q2 2023. VMI's customer base is primarily residential, constituting 95%
of its subscribers.

4.84  VMI offers products with download speeds of up to 500 Mbps and 1 Gbps on
its CATV network. This broadly resembles the download speeds offered by
SPs who offer FTTx-based packages. Similar to FTTx, VMI’s offerings come
with an unlimited download allowance. A detailed examination of the speeds
and packages offered by VMI is set out in Annex 8.

4.85  For residential end users with CATV-based broadband, the average download
speed cited by respondents to the 2022 Market Research was 215 Mbps,**°
the highest across any platform, including fibre and above the overall average
(claimed) download speed of 164 Mbps. For business end users of CATV
broadband (which constitute only a small portion of VMI’s overall customer

248 According to ComReg QKDR data, VMI also has an FTTP presence, with (as of Q2 2023), [3< Il
I <] premises which includes newly passed premises with GPON technology and existing RFoG
premises. Liberty Global indicated in its Preliminary Q2 2023 results that VMI has passed 280,000
homes with fibre, accessed at: https://www.libertyglobal.com/wp-content/uploads/2023/07/Virgin-
Media-Ireland-Fixed-Income-Q2-2023-Release.pdf. ComReg notes that for its FTTP rollout VMI adopts
a different definition of passed premises to that used by ComReg for the purpose of its QKDR data
collection. In summary, ComReg defines passed premises as those premises which are capable of
being connected within standard provisioning lead times at the standard connection fee.

249 See Slide 85 of the 2022 Residential Market Research.
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base) the average reported download speed was 298 Mbps, again the highest
speed of any platform, with the exception of leased lines.

Since the 2018 Decision, VMI has upgraded its network from DOCSIS 3.0 to
DOCSIS 3.1. allowing it to offer higher speed products to its customers, moving
from a previous maximum download speed of 360 Mbps, to 1 Gbps — directly
comparable to speeds available over FTTP.

Despite the ability of CATV to technically deliver higher speeds, it is important
to note the potential for disparity between the maximum advertised speed and
actual speed experienced by end users. The 2022 Market Research found that
the average (claimed) download speed amongst CATV subscribers was 215
Mbps, which was the highest across any platform, including fibre, which sat at
176 Mbps (although as noted earlier at paragraph 4.37, the 2022 Market
Research did not distinguish between FTTC and FTTP).

Pricing

A synopsis of CATV broadband pricing is contained in Annex 8. CATV bundles
vary from €44 to €69 per month, depending on the product speed and the
bundle of products included in the plan, for residential customers. For business
end users, CATV broadband prices are not publicly available.

The 2022 Market Research showed that residential respondents who
purchased CATV broadband as part of a bundle paid an average of €75 per
month for their bundle. For residential respondents who purchase standalone
CATYV broadband, the average spend was €53 per month. Contract lengths for
CATYV broadband are typically for a period of 12 months.

According to the 2022 Market Research, amongst those with a CATV-based
broadband connection, 55% of bundle and 40% of standalone residential end
users would do nothing in response to a hypothetical €4 price increase.”*®

Intended Use

The 2022 Market Research revealed that the main uses among CATV end
users were browsing the internet (79%), using email (73%) and video calling
(58%). Respondents with CATV-based broadband were more likely to use
their broadband service for real-time video than other platforms, including
those end users with fibre broadband.?*’

For end users with CATV broadband, the average time spent online per day
was 5 hours, exactly equivalent to the overall average across all platforms, and
marginally below the 5.5 hours per day reported by fibre-based end users.

250 See Slide 56 and Slide 65 of the 2022 Residential Market Research (Caution - Small Base Size).
251 See Slide 20 of the 2022 Residential Market Research.
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493 Assetoutinthe QKDR, average data consumption by CATV broadband users
is 149 GB per month, the highest across any platform, highlighting that CATV
is capable of supporting the requirements of even the most intensive
broadband users. The data consumption figure is broadly comparable to that
of FTTP, which sits at 142 GB per subscriber, per month.

Substitution

494 As of Q2 2023 CATV-based broadband subscriptions numbered 359,669
behind both FTTC subscriptions at 493,492, and FTTP subscriptions, at
576,856 which in Q1 2022 overtook CATV subscriptions in the State. CATV
subscriptions have been in slow decline since Q3 2021 having declined by
17,861 subscriptions over this period. This decline potentially signals an end
to the relatively static CATV subscription figures (a trend which corresponds
with the lack of growth in VMI’'s CATV geographic footprint) over the last
number of years.

4.95 Given the results of the market research and subsequent analysis outlined
above, ComReg is of the view that a HM supplier of the focal product is unlikely
to be able to profitably sustain a SSNIP in the range of 5-10% above the
competitive level without a sufficient number of customers switching to CATV
broadband (in those geographic areas where it is available).

4,96 Accordingly, itis ComReg’s view that CATV is likely to be an effective demand-
side substitute to the focal product, with the caveat of geographic availability
in the longer run (given VMI’s plans to overbuild its CATV network with FTTP).
These plans will likely have ramifications for the availability of CATV-based
broadband in the long term.?>? In discussion with ComReg [<

I 5<. As VMI is the
sole operator of CATV, on completion of the upgrade to FTTP, CATV will

ultimately no longer be available to end users in the State [>< | EEEEE
|

. <],
removing it (in the long term) as a possible substitute for other broadband
platforms. Taking a forward-looking perspective, CATV can only act as a
demand side substitute for as long as it is available to end users. However,
given the lack of certainty around VMI’s plans and likely timelines for FTTP
rollout, ComReg expects at least some degree of CATV to remain during the
lifetime of this market review.

252 For more discussion on VMI’s rollout plans see paragraphs 3.41 to 3.43.
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In its Submission, Eircom?>® notes that Copenhagen Economics considered
that ComReg’s SSNIP assessment to test indirect constraints has not been
applied correctly and when suggested flaws are corrected Eircom considered
there is evidence that pricing of fibre is indirectly constrained by CATV. It
therefore considered that the WLA market definition should be broadened to
include CATV (based on indirect constraints), as ComReg included CATV in
the retail broadband market.

Eircom?°* also questions the value of the retail broadband market assessment
as, in its view, it is not reflected in the assessment of upstream wholesale
markets, considering CATV is a substitute for fibre at the retail level, but that
retail substitutability is insufficient to impose an indirect constraint on WLA.

ComReg disagrees with Eircom that the retail broadband market assessment
is not reflected in the subsequent assessment of upstream wholesale markets.

ComReg notes that while CATV broadband has been included in the retail
market definition as a direct demand-side substitute, issues relating to whether
CATV broadband should be included in the WLA product market on the basis
of indirect constraints are appropriately addressed in Section 5.

Mobile broadband (‘MBB’) provided over 3G/4G/5G
Product Characteristics of MBB

4.101

4.102

ComReg set out the key characteristics of MBB in Table 5 above. Mobile
networks can be used to supply broadband access in either of two ways, via a
mobile phone (either on the device itself or through another device via
hotspot/tethering) or a dongle or MiFi device. In the analysis below, ComReg
considers whether the product characteristics and functionality of MBB
provided via a dongle/MiFi device are sufficiently similar to retail broadband
access provided over FTTx and CATV networks, particularly in terms of
throughput capacity, reliability, latency, issues relating to topography and
contention. ComReg excludes MBB accessed via a mobile phone from the
analysis as the functionality of broadband access over a mobile phone is
limited by screen size, resolution and the availability of applications.

MBB is currently sold over 3G, 4G and 5G. Taking a forward-looking approach,
3G is set to be decommissioned by several operators over the period of this
review. Vodafone has announced that it will commence the switch-off of its 3G
network by the end of 2023, as part of plans to improve its 4G and 5G services

253 Eircom Non-confidential Submission, pages 13-15.

254 Ipid.
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for customers.?>® Similarly, Three has announced its intention to phase out its
3G network by the end of 2024, again to focus investment on 4G and 5G
infrastructure.?®® In ComReg’s recent Multi-Band Spectrum Auction (‘MBSA"),
all three mobile network operators (Three, Eircom and Vodafone) acquired
spectrum across the 700 MHz band, 2.1 GHz, 2.3 GHz, and 2.6 GHz bands,
enabling them to expand and improve their 4G and 5G networks. The analysis
below will therefore focus on 4G and 5G-based MBB.

Research conducted by Ookla found that 5G availability across Ireland was
22% in Q1 2023.°’ In January 2023 Three offered 5G to all customers as
standard at no additional fee while Vodafone and Eircom only offer 5G to
customers with 5G enabled plans.

ComReg considers that, based on the evidence available to it, attainable
download speeds over MBB are highly variable. Although MBB has a
hypothetical and advertised maximum network download capability of up to
150 Mbps,”*® actual achievable download speeds are often lower. This is
largely due to the fact that the access network layer®>® within the mobile
broadband network is shared across multiple end users utilising the broadband
services within that area, which has consequences for the download speeds
experienced by individual end users. This is exacerbated by the mobile nature
of the broadband service and the ability for end users to move across the
mobile network, which means the number of users within the footprint of a
specific mobile base station coverage area can be variable.

In some EU Member States, MBB is regarded as a substitute to fixed
broadband (e.g. Austria), in particular, in areas where fixed networks have not
been upgraded, and achievable speeds over mobile networks are similar (or
even superior) to the speeds achievable over fixed networks and operators
market MBB with generous or unlimited data volumes.?*° However, most EU
Member State NRAs deem fixed and mobile broadband to be complements.

ComReg assesses 3G/4G/5G download speeds as part of the assessment of
Mobile Network Operators’ (‘MNO(s)’) compliance with spectrum license

255 https://www.irishnews.com/magazine/technology/2022/01/25/news/vodafone-to-begin-switching-off-

its-3g-network-in-2023-to-improve-4g-and-5g-2569946/

256 https://www.irishnews.com/magazine/technoloqy/2022/05/10/news/three-to-switch-off-3g-network-

by-end-of-2024-2707311/

257 https://www.ookla.com/articles/three-5g-performance-uk-ireland-austria-q2-2023

258 https://coveragemap.comreg.ie/map MSPs active in the Irish market include 48, An Post Mobile,

Clear Mobile, Eircom, GoMo, Lycamobile, Tesco Mobile, Three, VMI and Vodafone.

259 The area served by a mobile base station.
260 2020 Explanatory Note, p.38,
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obligations. ComReg’s latest assessment of 3G/4G download speeds (‘2023
Mobile Coverage Assessment’)?®! illustrates significant variation in
download speeds, depending on the network used. The typical speeds
experienced during the tests were significantly lower than the theoretical
maximum speeds advertised for these MBB products.

4.107 The actual speed a MBB end user receives depends on the coverage of the
SP and the strength of the signal. For example, and as noted in the terms and
conditions to the Three MBB offering,?°? the variability of the download and
upload speeds achieved, and the technology used to access data services
may affect the end user experience of service, ability to access and distribute
information and content and use applications.

Table 7: Mobile Broadband Download and Upload Speeds by Technology and SP?%3

Estimated Max Speed

Service

Provider Technology

Eircom 3G 1 Mbps 0.1 Mbps
4G 10 Mbps 1 Mbps
5G 50 Mbps 5 Mbps

Three 3G 2.5 Mbps | 0.49 Mbps
4G 10 Mbps 2.8 Mbps
5G 25 Mbps 5 Mbps

Vodafone | 3G 3 Mbps 0.5 Mbps
4G 10 Mbps 3 Mbps
5G 25 Mbps 5 Mbps

4.108 ComReg’s analysis of MBB retail packages shows that advertised download
speeds range from up to 1 Mbps to up to 25 Mbps, depending on the
underlying technology (3G, 4G or 5G). One SP — KonnectMe — claims that 5G

261 https://www.comreg.ie/media/2023/05/ComReg-2345.pdf

262 See https://www.three.ie/legal/terms/mobile-and-fwa-network-speeds.html

263 Taken from the speeds advertised by the main providers of mobile broadband in the State. Eir;
https://www.eir.ie/ourmobilenetwork/, Three; https://www.three.ie/legal/terms/mobile-and-fwa-network-
speeds.html and Vodafone; https://n.vodafone.ie/support/mobile/data-speed-information.html
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MBB can reach speeds of up to 500 Mbps.?** By comparison, retail broadband
provided over FTTC, CATV and FTTP networks have maximum advertised
download capabilities of 100 Mbps, 1 Gbps and 2 Gbps respectively.

4.109 Research conducted by Ookla suggest that the median 5G download speed in
Ireland for Q1 2023 was 194 Mbps.?5° Further research conducted by Ookla
(in May 2023) put the median download speed over MBB at 38 Mbps and 87
Mbps for fixed broadband.?®°

4.110 The 2022 Market Research found that, among respondents with MBB, the
average (claimed) download speed was 118 Mbps.?%’

4.111 As set out in the QKDR, average data consumption by MBB users on a mobile
network is 24 GB per month, as of Q2 2023 — the lowest data consumption
figures across all platforms, followed by copper broadband.

4,112 ComReg considers that, while network capabilities on both fixed and mobile
broadband networks have continued to improve as SPs have invested in their
networks, the gap between the headline network download capabilities has
declined, particularly in light of 5G (although this is not universally available).

4.113 5G enabled MBB will provide higher bandwidth and enable SPs to provide
tailor-made services for the different requirements of customers in terms of
latency, reliability, bitrates, and end-to-end service levels. Although 5G rollout
is ongoing, when more widely available, 5G MBB will likely enhance end user
experience, potentially increasing the similarities, from a product
characteristics perspective, of fixed NG broadband. However, the product
characteristics, prices and intended use characteristics of 5G and fixed NG
broadband are not sufficiently similar in this regard.

Pricing
4.114 A detailed examination of MBB pricing is contained in Annex 8. ComReg’s
analysis of MBB packages shows that prices range from as low as €20 up to
€45 per month, with an average price of €35. Amongst the respondents to the

2022 Market Research, residential end users were paying an average of €33
and €53 per month for standalone and bundled MBB respectively.”*® In

264 https://konnectme.ie/5g-
broadband/?ppc_5gbroadband pmmé&gclid=Cj0KCQjw8uOWBhDXARIsAOxKJ2HPhuNrPIcFrVyv1H9
gqULsD4Rd4NtjUCONW a PuA7pe3vTQ2CUoMaAlMHEALw wcB.

265 https://www.ookla.com/articles/three-5g-performance-uk-ireland-austria-q2-2023

266 https://www.speedtest.net/global-index/ireland https://www.speedtest.net/global-
index/ireland#mobile Here, ‘mobile broadband’ refers collectively to all mobile broadband plans i.e.,
those delivered over 3G, 4G or 5G.

267 See Slide 85 of the 2022 Residential Market Research *Small Base Size.
268 See Slide 52 and Slide of the 2022 Residential Market Research.
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4.115

comparison to the pricing of FTTx and CATV plans, on average, MBB is
advertised at a slightly lower price point, although there is some degree of
overlap, depending on the plans being compared.

Contract lengths for MBB vary between no contract (marketed as ‘rolling
contracts, 30 days in duration’), prepaid services (marketed as ‘Pay As You
Go’) and contracts of up to 24 months. According to the 2022 Market Research
42% of residential respondents with MBB were currently under contract with
their SP, versus 45% who were not under contract.”®°

Intended Use

4.116

4117

4118

4.119

Retail broadband provided on FTTx and CATV networks is typically marketed
on the basis of characteristics such as price, unlimited download allowances,
download speed and availability within bundled offerings. Conversely, MBB
offerings highlight product mobility, convenience and coverage. MBB offerings
are, relative to fixed broadband, more constrained by the limited download
allowances typically offered by MBB plans. This is likely to limit the
substitutability of MBB (particularly over 3G and 4G) with fixed broadband
services, which typically have much higher or unlimited download allowances
and faster download speeds.

The 2022 Market Research revealed that the main uses among MBB end
users were using email (80%), browsing the internet (77%) and online
shopping (59%). Respondents with MBB were significantly less likely to use
their broadband service for remote work, remote study and streaming services
than across other platforms, particularly in comparison to end users with fibre
broadband,?’? illustrating the contrasting usage intentions (and capabilities) of
mobile versus fixed platforms.

For end users with MBB, the average time spent online per day was 4.3 hours,
which was the lowest reported across any platform, although not by a
significant degree, below the overall daily average of 5 hours. Average data
consumption by users on a mobile network is 24GB per month.

In discussion with ComReg, NBI suggested that MBB services are
complementary to fixed broadband rather than a direct substitute and that, as
fibre connectivity becomes more widely available, consumers will migrate to
these services instead, as they become available. NBI also suggested that for
customers facing a choice between low speed fixed broadband services
provided over the legacy copper network and MBB (which is increasingly

269 See Slide 43 of the 2022 Residential Market Research. The remaining respondents were unsure if
they were under contract.

270 See Slide 20 of the 2022 Residential Market Research.
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4.120

4.121

4122

reliable and relatively higher speed than copper) many end users have
rationally opted for the latter.

As outlined in the 2020 Explanatory Note, 5G will have three main areas of
application;?’"

(a) eMBB — Enhanced Mobile Broadband, which allows for up to 10 Gbps
peak speed and average speed of 500-600 Mbps in dense urban areas;

(b) mMMTC — Massive Machine-type Communication; and
(c) UuRLLC — Ultra Reliable Low Latency Communications.

These applications and characteristics of 5G all mark improvements in the
capabilities of 5G MBB vis-a-vis 4G MBB. However, despite the improvements
that 5G will bring, the three usage cases above diverge significantly from many
of the usage cases and characteristics of fixed NG broadband delivered over
FTTx and CATV - therefore mitigating the degree to which MBB is able to act
as an effective substitute for the focal product.

The bandwidth capabilities of MBB fall below those of FTTx and CATV. With
MBB achieving maximum speeds of up to 3 Mbps, 10 Mbps and 50 Mbps for
3G, 4G and 5G technology respectively,”’? it is unlikely that end users will
migrate from FTTx services which achieve higher speeds. In light of end user
behavioural changes (e.g., increased working from home arrangements
arising from Covid-19), there is potential for end users to require broadband
services offering higher bandwidth, i.e. higher download and upload speeds.
MBB is therefore unlikely to be a substitute to retail broadband over FTTx.

Substitution

4123

4124

In its Submission, Eircom?’® agrees that FTTx retail broadband should be the
focal product and that copper is unlikely to be a substitute for FTTx. However,
Eircom disagreed with the exclusion of MBB (and FWA) in the retail broadband
market and notes that while MBB, FWA and Satellite are not perfect
substitutes, they could belong to the same retail markets if there is a chain of
substitution between them.

ComReg considers that the differences identified above in speed capabilities,
download allowances and pricing between MBB, FWA, and fixed networks,
coupled with the evidence as regards the evolution of related subscriptions
over time, is sufficient evidence for ComReg to not consider them effective

2712020 Explanatory Note.

272

See https://n.vodafone.ie/support/mobile/data-speed-information.html and

https://www.eir.ie/ourmobilenetwork/

273 Eircom Non-confidential Submission, pages 13-15.
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4.125

substitutes. ComReg also notes that Imagine,?’* one of the largest FWA SPs,
in its Submission agreed with ComReg that the inclusion of FWA in the retail
broadband market is not warranted. ComReg nonetheless recognises that
FWA has a role to play in retail broadband provision.

Having regard to the above, ComReg considers that MBB is not likely to be
sufficiently functionally equivalent to retail broadband provided over FTTx and
CATYV networks. In particular, the variability and reliability in download speeds
due to contention, coupled with more limited download allowances and its
impact on intended use, suggests that MBB is less likely to be an effective
demand-side substitute for the focal product.

Broadband provided over a Fixed Wireless Access (‘FWA’) network

Product characteristics of broadband provided over FWA

4.126

4127

4.128

4.129

4.130

FWA refers to the delivery of broadband access to a fixed location over a
wireless network and generally advertises broadband services at speeds of up
to 150 Mbps,?’> making it comparable to FTTC in terms of download speeds.

In Table 5 above, ComReg sets out the key product characteristics of FWA
broadband. Rather than delivering internet access via copper, fibre or coaxial
cables, FWA is delivered using wireless signals.

Despite previously being in decline, since Q2 2019, FWA subscriptions have
risen (for 17 consecutive quarters since Q1 2019, except for a decrease in Q3
2022 and Q2 2023), increasing by 38,618 (81%) over the period to a total of
86,170 as of Q2 2023.7’° However, this remains well below the peak of FWA
subscriptions at 123,456 in Q1 2008 and accounts for the second smallest
segment of the overall retail broadband market, by platform (after satellite). To
further contextualise FWA subscriptions, FWA household penetration sits at
3.8%, as of Q2 2023.

In terms of the download speeds attainable to FWA retail broadband end
users, according to QKDR data, the majority of subscriptions (65%) are within
the 100 Mbps to 500 Mbps range, broadly similar to FTTx.

In discussions with ComReg in early 2022, NBI was of the opinion that the
increase in FWA subscriptions at that time was transitory and was, at least to

274 Imagine Non-confidential Submission, page 1.

275 See Annex 4 for a comprehensive overview of FWA-based broadband offerings in the retail
broadband market. The main provider of FWA is Imagine, whose offerings are summarised here;
https://www.imagine.ie/broadband/ An alternative provider of FWA is Digiweb; https://digiweb.ie/metro-

broadband!/.

276 1t should be noted that some of this increase is attributable to ComReg collecting data from new
operators that previously would have fallen below reporting thresholds. A proportion of the increase in
FWA subscriptions is not therefore new growth in subscriber numbers.
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some degree, linked to transitory delays in the rollout of NBl FTTP at that
time,?’” exacerbated by increased end user broadband needs during the
course of the Covid-19 pandemic, particularly amongst more rural-based end
users, who were already more likely to opt for FWA broadband than end users
in more urban areas, where higher-speed fixed broadband solutions tend to
be available. ComReg data suggest that the majority of FWA subscriptions fall
into the IA.

4.131 NBI further noted that it has a relatively large number of retail partners who are
Wireless Internet Service Providers (WISPs’) and [X I

Pricing

4.132 A detailed examination of broadband pricing and packages can be found in
Annex 8. The price of FWA broadband ranges from €35 to €55 per month for
residential packages and the only FWA plan targeted at business end users is
charged at €48.77 per month (from Imagine). Contract lengths for broadband
provided over FWA are typically for a period of 18 months for both types of end
users. These prices are broadly comparable to those charged for FTTx
broadband services, although new customers or connections can incur more
significant connection or setup fees than FTTx broadband.?’®

4,133 The main providers of FWA broadband in Ireland are Imagine and Digiweb,
with the rest of the market highly segmented between a large number of
smaller, typically highly localised providers (collectively, WISPs).

Intended Use

4,134 FWA plays an important role in (predominantly rural) areas where NG
broadband service over FTTx or CATV is not (yet) available to end users. Data
gathered by ComReg suggest that approximately 62% of FWA subscribers are

217 “Covid 19 gave rise to unavoidable delays over 2020 to 2021 which resulted in a delay of over 8
months to the rollout. However, NBI have advised that they remain confident that they can make up any
lost time and complete the network build by the end of 2026.” Dail Eireann Debate, Thursday - 27 April
2023. Response by Minister Ryan to written question from Deputy Mairéad Farrell.

278 For example, Whizzy charges a €90 set up fee, outlined at: https://whizzyinternet.ie/fwa/ and Imagine
charges a €121.95 installation and connection charge, outlined at: https://www.imagine.ie/wp-
content/uploads/2023/02/imagine-product-pricing-SC13022023.pdf, whereas the majority of FTTx plans
typically do not incur such charges at the initial stage of the contract.
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located within the 1A?’°, which consists of large rural areas. In general,
coverage is relatively widespread, although end users can experience
congestion-related issues, particularly where FWA services are delivered over
license-exempt spectrum (although the main FWA provider in the State,
Imagine, provides FWA over licensed, 36 GHz band spectrum and has
recently acquired spectrum in the 2.3 GHz and 2.6 GHz bands).?%°

4.135 The average time spent online amongst respondents with FWA broadband
was 4.6 hours”®' and the average traffic, per subscriber by broadband users
on a FWA network is 100 GB per month.?%?

4,136 5G FWA represents a potentially closer substitute for FTTx-based broadband
than 3G or 4G FWA-based broadband, given its enhanced capabilities in terms
of download speed and bandwidth. The 2020 Explanatory Note suggests that
consideration should be given to the inclusion of certain FWA products, in
particular 5G FWA, as a substitute for fixed broadband.”®> On a forward-
looking basis the EC expects that 5G FWA is likely to act as a substitute for
fixed access, particularly in rural areas across Member States, as widespread
5G rollout advances. However, the 2020 Explanatory Note outlines that 5G
FWA capabilities fall short of FTTP and substitutability would be less likely in
Member States where FTTP is more widespread.

4,137 5G FWA is not currently available to end users in Ireland as no such rollout
has yet occurred in the State. At least one operator (Imagine) has rights of use
on the 3.6 GHz band, which is 5G spectrum. However, the product delivered
by Imagine on that band is not itself a 5G FWA product. Imagine itself
describes its network as a ‘5G ready fixed wireless network’, rather than a
network delivering 5G FWA ,?%* as further discussed below.

279 Of the 86,170 FWA subscriptions in Q2 2023, only 66,709 have Eircodes associated with them (77%).
Of those FWA subscriptions that have an associated Eircode, 80% of those are in the NBI IA. It cannot
be determined if the remaining 19,461 FWA subscriptions are within the NBI IA or not.

280 Unless license exempt, all wireless telegraphy equipment requires a license. License exempt
equipment operates on a non-interference, non-protected basis and in radio spectrum that
is shared with other radio devices. License exempt equipment may not cause interference to other
devices and may not claim protection from any interference received. See
https://www.comreg.ie/industry/radio-spectrum/licence-
exemptions/#:~:text=Licence%20exempt%20radio%20equipment%20operates,protection%20from%2
0any%20interference%20received.

281 See Slide 22 of the 2022 Residential Market Research.
2862 ComReg QKDR data.
283 2020 Explanatory Note at p. 53.

284 https://www.imagine.ie/broadband/, accessed on 3 July 2023.
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4.138

Further to this, the 2020 Explanatory Note acknowledges that although 5G
FWA offers ‘more promise as a potential alternative’ to fixed broadband
connections, its ‘capabilities lie at the lower end of those available via FTTH’.?8°

Substitution

4.139

4.140

4.141

4142

ComReg’s view is that a HM supplier of the retail broadband focal product is
likely to be able to sustain a profitable SSNIP in the range of 5-10% above the
competitive level, as a sufficient number of end users are unlikely to switch to
FWA in response. Despite some overlap in the underlying product
characteristics, usage and pricing of FWA and FTTx-based broadband, the
degree of substitution between the two technologies is likely insufficient for
FWA to sufficiently constrain FTTx, and thus be included in the retail market.

Although FWA subscriptions have been trending upwards, ComReg is of the
view that this rise in demand will be relatively transitory in nature and subdue
once FTTP rollout progresses further and end users (particularly in rural areas)
have greater choice of high speed fixed broadband solutions. Moreover, the
increase in FWA subscriptions has been modest, relative to growth in other
platforms, particularly FTTP, over this same period.

As of 2022, NRAs have identified substitution between fixed and FWA
technologies in Italy, Hungary, Romania, Belgium, the Czech Republic?*° but
in other Member States, to date, FWA does not yet serve as a viable substitute.
However, in view of expected short to medium term developments, 5G FWA
in particular is expected to play a significant role as a substitute for fixed
access, particularly in rural areas across some Member States.?®’

Although FWA subscriptions have increased over the period since Q4 2018,
when coupled with the analysis presented above on intended usage, product
characteristics and substitution dynamics, an insufficient number of end users
are likely to consider FWA services to be an effective substitute for FTTx-
based broadband. In particular, the lack of suitability for all applications,
particularly those requiring higher bandwidth (including but not limited to video
calling, gaming and remote work), suggests that, on a forward-looking basis,
FWA is likely to be viewed by end users as a complement to, rather than a
substitute for, FTTx-based broadband.

285 2020 Explanatory Note at p. 63.
286 BEREC opinion, BoR (20) 174 p.17

287 Wireless technologies have been used for rural areas in the context of state aid programmes in Italy,
Greece and elsewhere.
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4.143 In its Submission, VMI?® also agrees with the exclusion of MBB, FWA, Leased
Lines and Satellite from the retail product market definition due to the
differences in product functionality and price. However, VMI recommends that
ComReg stay open to altering the assessment in circumstances where
changes justify (e.g., FWA technology improves).

4.144 ComReg notes that the evidence at its disposal does not indicate that FWA
technology improvements are likely over the period of the market review.

Satellite broadband

Product Characteristics of satellite broadband

4.145 ComReg sets out the key characteristics of satellite-based broadband in Table
5 above. As of Q2 2023, there were 5,295 subscribers to satellite broadband,
an increase of 17% since the publication of the 2018 Decision.?®?

4.146 In Ireland, satellite services are typically advertised as offering download
speeds of up to 75 Mbps, where this is an absolute maximum attainable
download speed.®® This is with the exception of Starlink, which offers higher
speed satellite-based broadband via its low earth orbit satellites, and as of
September 2023 advertises a maximum attainable download speed of 220
Mbps.??" As of Q2 2023 there were [3< I <] subscriptions
to Starlink within the Irish retail broadband market (a share of approximately

[< I <] of satellite subscriptions).

4.147 QKDR data show that in Q2 2023, 19% of satellite subscriptions were at
speeds of <30 Mbps, 1% were between 30 and 100 Mbps, and 80% were
between 100 and 500 Mbps.?”® Satellite-based broadband packages are
usually differentiated by download allowance and/or speed, the former of
which makes satellite-based products much more restrictive relative to usage
allowances on other fixed platforms and the latter which has implications for

288 \VMI Non-confidential Submission, pages 9-10.

289 ComReg notes that in Q1 2023, Starlink began submitting figures as part of the QKDR, contributing
to a quarter-on-quarter increase of 1,631 subscriptions (98%). Although the inclusion of Starlink
markedly increases the absolute figure, as a proportion of the overall retail broadband market, satellite
only constitutes 0.3%.

2% See Annex 8 for further details on such packages/products. While Irish Satellite Broadband advertise
Satellite broadband with speeds of up to 75 Mbps, accessed at: https://irishsat.ie/broadband/, Digiweb
only offer speeds of up to 20 Mbps, accessed at: https://digiweb.ie/tooway-surfer-satellite-broadband/.

291 https://www.starlink.com/legal/documents/DOC-1400-28829-70 The maximum download speed
quoted is 220 Mbps, however, ComReg notes the ambiguity in the advertising around download speeds
for Starlink customers.

292 Between 70% and 80%.
293 ComReg QKDR data.
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usage capabilities.”®* The different satellite broadband packages on offer to
end users are outlined in Annex 8.
Pricing

4.148 A detailed examination of satellite broadband pricing is contained in Annex 8.
Generally, prices range from €45 to €85 per month for residential end users
(depending on download speed and allowance, and whether it is part of a
bundle). Satellite broadband typically incurs significant equipment, installation
and activation costs/charges, ranging from €99 to €450.7°° Therefore, there is
a significant difference in the cost of broadband provided over satellite relative
to the cost of broadband provided over the focal product, including monthly
rental and connection/installation fees.

4.149 Given the low number of satellite subscriptions in the State, the results for
satellite broadband in the 2022 Market Research are based on small sample
sizes and should therefore be treated with the appropriate degree of caution.

Intended Use

4.150 As noted at paragraph 4.145, in Q2 2023, satellite broadband accounted for
5,295 retail subscriptions, or 0.3% of overall broadband subscriptions. The
very low number of satellite subscriptions is indicative of very low levels of
demand for satellite-based broadband in the State, and taking a forward-
looking perspective, given the increasing availability of NG broadband the
number of end users with satellite broadband is unlikely to rise to any
significant degree in the future, particularly relative to other platforms.

4.151 The average time spent online amongst respondents with satellite broadband
was 4.7 hours.?® As set out in ComReg’s QKDR, the average data
consumption of satellite broadband subscribers®®” is 133 GB per month, as of
Q2 2023, below the data consumption on CATV and FTTP.

Substitution

4.152 Some satellite broadband subscribers may, depending on the service,
experience latency issues,””® which becomes an issue for latency intensive

2% ‘Unlimited’ subject to the relevant fair usage policy of the SP.

29 From advertised plans on satellite providers websites, as of August 2023, installation and activations
fees vary from €99, €299, and €450 (Digiweb, Irish Satellite Broadband, and Starlink).

29 Glide 22.
297 ‘Average traffic per subscriber’.

298 | atency refers to signal delay/round trip delay. Latency is a key variable of interest when considering
time sensitive applications of broadband. Latency is, in part, determined by the medium that is used
(copper, radio waves, fibre), the number of medium conversions, the encryption/decryption used and
the number of packet processing hubs in the connection.
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4.153

4.154

uses of broadband, such as gaming, video streaming, video calling and OTT
content. Given issues around latency, it is unlikely that, in response to a
SSNIP, end users would switch away from the focal product, which typically
has notably lower levels of latency and the ability to deliver higher quality, data
intensive services, to satellite-based services. Furthermore, given the typically
higher cost of satellite-based services,?”® in the event of a SSNIP it is unlikely
that a satellite-based subscription would be a cheaper alternative to an FTTx-
based product, as even following a SSNIP of the focal product, satellite is still
likely to be more expensive.

A HM supplier of the focal product is therefore likely to be able to sustain a
profitable SSNIP in the range of 5-10% above the competitive level because
end users are unlikely to switch in sufficient numbers to satellite broadband in
response to this price increase. This conclusion is supported by the continuing
low numbers of subscribers on satellite broadband.

ComReg considers that satellite broadband is unlikely to be an effective
demand-side substitute for broadband over FTTx and CATV networks.

Broadband provided over a leased line

4.155

4.156

4.157

As set out in the 2020 Explanatory Note, the Wholesale Dedicated Capacity
(‘WDC’) market, which includes Leased Lines (‘LL’), constitutes a market
deemed susceptible to ex ante regulation (Market 2/2020), which was
previously known (under the 2014 Recommendation) as Wholesale High
Quality Access provided at a fixed location (‘WHQA’) (Market 4/2014).

A leased line is a retail product typically used by business end users that
involves the supply of dedicated high quality and reliable transmission capacity
between fixed locations via a fixed or wireless connection. Leased lines
typically include guaranteed high quality service levels (for instance, repair
times), symmetric upload and download speeds, and guaranteed availability,
in comparison to retail broadband services provided over copper, FTTx and
CATYV networks, which are generally asymmetric and contended services, with
bandwidth that is typically lower than that for retail leased line services.

In H2 2022, the most recent period for which data are available, there were a
total of circa 22,092 active retail leased lines in the State. Retail LL services
are demanded by organisations to support a wide variety of Information and
Communications Technology (‘ICT’) applications®’® and can also be used to
build Virtual Private Networks (‘VPNs’) that allow business organisations to

299 An average satellite-based subscription costs €64.95, compared to the average FTTx subscription
at €54.06 (an average of standalone fibre-based broadband).

300 Such as access to the internet, private voice and data networks, cloud-based services, backup and
disaster recovery, remote monitoring and telemetry applications.
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4.158

4.159

link business premises together, including data centres, so that offices can
exchange data and access corporate applications — again, contrasting with the
capabilities of FTTx-based business broadband. In addition, the Service Level
Agreements (‘SLAS’) provided by SPs for retail broadband services (if any) are
generally of a lower standard than those for leased lines.

A number of SPs are active in the provision of retail (and wholesale) LL
services in Ireland, including BT, Colt, Eircom, and SFG.

Across various parameters leased lines have higher service levels than
broadband delivered over other fixed platforms. Therefore, for a particular set
of end users (businesses with specific and intensive requirements of their
broadband connection), a leased line will be most capable of meeting those
requirements — impacting the suitability of a leased line as a substitute for FTTx
and CATV-based broadband, and vice versa. LLs fundamentally differ from
the other technologies utilised by business broadband customers in terms of
download and upload symmetry, and dedicated connectivity.

Product characteristics of leased lines

4.160

4.161

In this section, ComReg summarises the product characteristics of retail
broadband compared to LL services in terms of the extent to which broadband
may represent an effective retail substitute for either Traditional Interface
(‘TI")*°" or Modern Interface (‘MI’) Leased Lines.*"? The analysis will focus on
business end users, as leased lines tend to satisfy business user demand. A
LL will not typically be an attractive product for residential end users as, in
comparison to FTTx or CATV broadband, LL services are significantly more
expensive and encompass a range of services and features which are not
typically demanded by residential end users.

The 2022 Market Research indicated that the average download speed
experienced by business respondents (who were aware of their download
speed) was 145 Mbps,**® whereas for LL-based end users, the average
download speed was 530 Mbps.** This clearly demonstrates the disparity in
achievable download speeds over LL versus other retail broadband products.
However, on a forward-looking basis, FTTP is increasingly able to support
speeds in the same region as Leased Lines.

301 Traditional Interface refers to copper-based LL interfaces including Analogue, Digital and TDM.

302 Modern Interface refers to fibre-based LL interfaces including Ethernet and xXWWDM.
303 See Slide 22 of the 2022 SME Market Research.
304 See Slide 23 of the 2022 SME Market Research. Caution - small sample size.
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Pricing

4.162

4.163

The results of the 2022 Market Research indicate substantial cost differences
between business retail broadband and LL services. The average monthly cost
of a standalone broadband service cited by business respondents was
€107.°% The average monthly service cost amongst LL purchasers is likely to
be multiples of this figure. The market research also found that leased lines
tend to be used by larger companies, with 14% of businesses with 1-10
employees making use of a leased line, in comparison to 38% of businesses
in the 51-249 employees cohort.*%

Given that LLs are typically significantly more expensive than business
broadband products delivered over FTTx networks, ComReg considers it
unlikely that business broadband subscribers would switch to a LL service in
response to a hypothetical price increase in their broadband service.
Consequently, a HM of the focal product would likely be able to sustain a
SSNIP without losing enough customers to render the increase unprofitable,
to services delivered over LL.

Intended Use

4.164

4.165

4.166

As part of the 2022 Market Research respondents were asked to indicate what
they used their broadband and/or LL services for. LLs were mostly used by
businesses for email and internet access (88%), VoIP services (37%) and
connectivity between premises (28%).%’

In comparison to end users with a fibre connection, those with a LL are
significantly more likely to use this connection for disaster recovery services,
connectivity between premises, VolP and employee remote access. These
results suggest that business end users who purchase and use FTTx business
broadband versus those who opt for a LL-based solution use these broadband
products in different ways. This suggests that FTTx business broadband and
LLs are likely not substitutes from a demand side perspective.

The 2022 Market Research was based on SME respondents and although this
is a representative sample of the firms operating in Ireland, it results in a
relatively small sample of larger firms (specifically in the 51-249 employee
cohort), who are more likely to have a LL and also likely have more specific
needs and requirements for their broadband connection (which a LL is more
capable of supporting than other technologies). ComReg therefore treats the

305 See Slide 37 (Non-Bundle Users).
306 See Slide 9 of the 2022 SME Market Research.
307 See Slide 19 of the 2022 SME Market Research.

Page 123 of 861



Response to Consultation and Final Decision ComReg 24/07

LL related results from the 2022 Market Research with the appropriate degree
of caution, given the small sample size.

Substitution

4.167

Having regard to the analysis set out in paragraphs 4.155 to 4.166, ComReg’s
view is that leased lines are unlikely to be an effective demand side substitute
for the focal product over the lifetime of this market review.

Supply Side Substitution

4.168

4.169

4170

ComReg must also consider whether any alternative products could represent
an effective supply-side substitute to the focal products. Supply-side
substitution measures how potential (rather than actual) competitors react to
price increases. The HMT assesses whether a SSNIP of a focal product
supplied by a HM would cause sufficient new entry into the relevant market by
potential competitors, such that it would render the price increase unprofitable.

In analysing supply-side substitution, ComReg will examine whether, in
response to a SSNIP of the focal product, an operator(s) in another market
could potentially enter the market for the focal product in the short term, without
incurring significant sunk costs. Where supply-side substitution is possible, a
potential entrant could enter the market and render a hypothetical price
increase unprofitable for the hypothetical monopolist. In this instance, it may
be appropriate to broaden the market definition to include products similar to
the focal product on the basis of the supply-side substitution. Of note, the
impact of supply-side substitution must be equivalent to the impact of demand-
side substitution, in terms of effectiveness and immediacy.

ComReg is of the view that there are no clear candidate supply-side substitutes
to assess. ComReg has already assessed whether retail broadband already
delivered over copper, FWA, MBB, satellite or leased line as part of its
demand-side assessment above, and it is not necessary to reassess these
products at supply-side substitution stage. Supply side substitution occurs in
the instance where a potential entrant could enter the market and render a
hypothetical price increase unprofitable for the incumbent hypothetical
monopolist. However, all the platforms discussed above are already used (to
varying degrees) to deliver retail broadband services, which removes the
hypothetical nature of the potential substitution. Therefore, the potential for
such platforms to act as supply side substitutes (and therefore warrant
inclusion in the market) is moot.
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Conclusion on Direct Constraints

4171

Having considered the relevant demand-side factors, including functionality,
pricing and usage patterns, alongside the evolution in observed demand for
retail broadband delivered over copper and FTTx, ComReg’s view is that:

(a) Copper-based broadband is unlikely to be a sufficiently effective
substitute for the retail broadband focal product. End users are not likely
to substitute away from the focal product to copper-based retail
broadband in response to a hypothetical price increase in sufficient
numbers to render that price increase unprofitable. Retail broadband
delivered over copper and FTTx is characterised by asymmetric
substitution (whereby end users substitute away from copper-based
broadband towards FTTx broadband, but not vice versa);

(b) CATV-based retail broadband is sufficiently similar to the focal product,
such that end users are likely to find it a good demand-side substitute
(subject to availability and switching costs) and should therefore be
included in the relevant retail broadband market;

(c) MBB is unlikely to be a sufficiently effective substitute for the retail
broadband focal product as there are sufficient functional differences
between MBB and fixed broadband. Primarily, MBB is limited in terms of
download speed, reliability of service and download allowances, in
comparison to fixed services and there is also evidence of differences in
intended usage;

(d) FWA-based broadband is unlikely to be an effective substitute for the
retail broadband focal product. Although retail market trends indicate that
subscriptions for FWA-based broadband services have increased by a
non-trivial degree during the period since the publication of the 2018
Decision, as a proportion of the overall broadband market, and relative
to the peak of FWA subscriptions in Q1 2008, this trend does not warrant
the inclusion of FWA in the retail broadband market; and

(e) Satellite broadband is unlikely to be an effective substitute for the retail
broadband focal product. In its current form, the substantially different
pricing structure, higher up-front cost and lack of suitability for some
broadband applications, mean satellite broadband is not likely to be
viewed by end users as a substitute for the focal product; and Leased
lines are unlikely to be an effective substitute for the retail broadband
focal product, given significant differences in product characteristics,
usage and pricing, primarily around the dedicated capacity nature of a LL
and the associated SLAs.
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4.2.5
4172

4173

4174

4175

Residential and Business Users

ComReg has considered whether retail fixed broadband products®® used by
residential and business users form part of the same relevant retail market, or
whether there are grounds to define separate residential and business end
user markets. SPs tend to offer a broadly similar range of products to both
business and residential end users. Some SPs differentiate service offerings
and pricing by providing business customers with products that have higher
specifications, such as lower contention ratios, higher upload speeds, timeline
commitments for issue resolution or static |IP addresses (with such
components specified under the associated SLA).

Within the business subset of end users, there is a distinction between SMEs
with relatively modest broadband requirements (more similar to residential end
users) and larger corporations and institutional end users, with more intensive
broadband requirements. For the purposes of the discussion below ComReg
refers to the former as ‘Low Level’ business end users and the latter as ‘High
Level’ business end users.

ComReg has considered, on the demand side, whether a subscriber to a
residential broadband service would be likely to find a business broadband
service to be an effective substitute, and vice versa. In terms of product
characteristics, similar products are offered to both types of subscribers. A
micro or SME business (see the discussion of low-level business end users
below) is likely to have similar requirements in terms of download speeds and
data allowances to a residential end user. While some SPs may structure their
offers slightly differently, the analysis presented in Annex 4 shows that there
are no significant differences in the range of broadband services which are
available to residential and small business users.

However, the broadband requirements of large businesses and institutions
(high level business users), for instance an office or university are likely to differ
from those of residential or SME users. Although, broadly speaking, the
offerings of SPs to residential and small business subscribers are similar, retail
broadband requirements appear to vary for firms which have larger numbers
of employees and wider scale operations (implying more intensive broadband
requirements and the need for a broader range of services).*"”

308 Namely FTTx and CATV-based broadband, as the other forms of retail broadband access have been
excluded from the retail broadband market based on the analysis set out above.

309 For example, VMI delineates its business broadband products by the number of employees, varying
from Small, Medium, Enterprise, Construction to Public Sector. In a similar fashion, Eircom delineates
its business broadband offering by employee numbers, ‘eir Business’ for 1 to 9 employees versus ‘eir
evo’ for 10+ employees.
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4.176

4177

4178

4179

4.180

In terms of usage, ComReg notes a strong trend amongst all users to
subscribe to higher speed products. In Q2 2023, 30% of business users and
64% of residential users subscribed to fixed broadband at speeds at or above
100 Mbps,*'? which suggests strong demand for higher speeds by residential
and business customers, but particularly amongst residential end users.

The main difference between business (particularly high-level) and residential
products arises in the packages offered and ancillary services included (for
instance, SLAs). Residential broadband subscribers are more likely to bundle
their broadband service with RFTS, and/or TV services, while business
subscribers are more likely to purchase broadband as a standalone product,
in a bundle with fixed and/or mobile telephony or as part of a suite of business
services e.g., cloud connectivity. Overall, both sets of end users show a
tendency to purchase broadband as part of a bundle, but they can differ in the
non-broadband components of those bundles.

ComReg has also considered from the supply side whether an operator which
supplied only residential broadband services would be able to switch to supply
business broadband services, or vice versa, without incurring significant
additional costs or risks and within a short timeframe.

While some operators choose to predominantly serve only the business
market (e.g. BT or Goldfish) or the residential market (e.g. VMI), or to serve
both but market them separately (e.g. Eircom and Vodafone), the definition of
the product market is not only based on how operators currently behave, but
also on whether they could provide an effective constraint on each other by
altering their business model to offer services to the segment(s) of the market
where they are not currently active. ComReg is of the view that SPs currently
engaged in the provision of residential or business broadband could
hypothetically move into the provision of the ‘other’ service, in the case where
they are currently only active in one, serving to constrain SPs currently active
in that portion of the market.

ComReg considers that the underlying inputs used to supply residential and
business retail fixed broadband (primarily FTTx) are fundamentally
comparable, regardless of whether that broadband is offered to a business or
a residential customer (although SLAs can be particularly important for
business users). It is possible that there may be differences in some elements
of service provision, particularly amongst high level business end users — for
example, business users may require more extensive customer support.
However, ComReg does not view such service-related features as precluding
an operator which is currently offering residential or business-only retail

310 ComReg QKDR data. =>100 Mbps to =<1 Gbps.
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4.184

4.2.6
4.185

4.186

broadband from switching to supply the other group of customers within a
reasonably short time period, and without incurring significant infrastructure
and other sunk costs, and therefore acting as an effective constraint.

ComReg is of the view that, while a customer using the most basic residential
broadband package would be unlikely to find the highest specification business
package to be a good substitute, and vice versa (for high level business end
users in particular), overlaps in product specification and pricing between
adjacent broadband offerings indicate a chain of substitution across residential
and non-residential retail broadband provided over FTTx.

In its Submission, BT*"" disagreed with ComReg’s view and argued that
switching from serving residential customers to business customers would
require many overheads and so is in reality, unrealistic.

ComReg notes it is still feasible in terms of the network and other inputs it
would require, given the product characteristics are often similar between
business and residential customers. Many retail SPs (both larger SPs such as
Eircom and Vodafone and smaller SPs such as Westnet and Rapid
Broadband) offer both business and residential products, showing that it is
possible at either scale. ComReg acknowledges that there can be some costs
of moving to service a business segment with broadband (such as billing
systems developments etc), but these are not likely to be insurmountable.

Taking both the demand-side and supply-side considerations discussed above
into account, ComReg is of the view that the retail market should not be
differentiated by customer type.

Standalone versus Bundled Broadband

In this section ComReg considers how the prevalence of bundling at retail level
may affect market definition at retail level, and whether it may be appropriate
to delineate separate standalone and bundled retail broadband markets.

Guidance on how to treat bundling retail broadband services as part of a
market analysis is limited. The 2014 Explanatory Note®'? notes that:

“...in the presence of a small but significant non-transitory increase in
price there is evidence that a sufficient number of customers would
“unpick” the bundle and obtain the service elements of the bundle
separately, then it can be concluded that the service elements

311 BT Confidential Submission, pages 3-4.

312 The 2020 Recommendation provides no guidance on end users unpicking a bundle in response to a

SSNIP.
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4.189

4.190

constitute the relevant markets in their own right and not the
bundle”.?"?

The retail broadband (and related services) market in Ireland is characterised
by the provision of broadband on a single-play (standalone) basis, or, together
with various combinations of RFTS, TV services and mobile phone services,
as part of a dual-play, triple-play or quad-play bundles. Examples of bundles
and standalone products available to end users are outlined in Annex 8.

Bundling occurs where a firm sells two or more services together, as one
combined offering at a joint price. Several SPs offer standalone and dual-play
bundles, with Eircom, Sky, Vodafone and VMI offering triple-play bundles and
Eircom, VMI and Vodafone offering quad-play bundles.

Retail broadband services are typically bundled together by SPs to benefit
from economies of scope in the supply of those services. Bundling products
into one service offering is likely to achieve savings in production, distribution
and transaction costs. Bundling may also offer suppliers the possibility of
reducing churn in a market which is typically characterised by high customer
acquisition costs,*'* and may increase the revenue per customer even where
the price of individual services is decreasing on a marginal basis.

As shown below in Figure 22 since Q4 2018 the number of standalone retail
broadband subscriptions has risen by 105%, from 201,739 to 414,276, which
is clear evidence of the growth in demand for standalone services since the
publication of the 2018 Decision. Over the same time period, dual play bundles
(with a broadband component), remained relatively unchanged, increasing
1.1% from 657,294 to 664,267 and triple and quad play bundles decreased by
3.8% from 542,052 to 521,364. As illustrated in Table 9 below, between Q4
2018 and Q2 2023 standalone retail broadband subscriptions, as a percentage
of overall retail subscriptions have risen from 14% to 26%. Together, these
figures demonstrate that bundling remains commonplace in the retail
broadband market, but also that, in comparison to 2018, demand for
standalone broadband has increased.

313 2014 Explanatory Note.

314 Customer acquisition costs are the costs related to acquiring a new customer. In the context of
telecoms and broadband the main component of these costs stems from marketing and advertising.
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Figure 22: Bundles with a Broadband Component, Q4 2018 — Q2 20233%°

Broadband Subscriptions by Bundle Type
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As of Q2 2023, the most common bundle is a dual-play bundle of RFTS plus
broadband (501,635), followed by a triple-play bundle of RFTS, broadband and
TV services (319,936) and then dual-play broadband plus TV (153,216). Since
the publication of the 2018 Decision, triple-play bundles of broadband, TV and
mobile telephony have grown by 35%, contrasting with the decline in RFTS
plus broadband bundles, which fell by 19%. Overall, since the publication of
the 2018 Decision, standalone broadband subscriptions have risen by 105%
and bundled subscriptions with a broadband component have declined by 1%.

There was a total of 1,185,631 bundled subscriptions®'® with a broadband
component in Q2 2023, 56% of which were dual play, 38% triple play and 6%
quad play (as illustrated in Table 8 below).

In terms of demand for standalone and bundled broadband, [ il <]
indicated in its February 2022 IIR response that, although bundling of
broadband, telephone and TV services at retail level continues, there is an
inherent demand for standalone services within the market, evident in
increased demand for standalone broadband over the period, and the fact that

315 ComReg QKDR data. Note a change in methodology for standalone broadband between Q4 2022
and Q1 2023. Where previously this was collected as subscriptions, it is now collected as lines.

316 Qverall, there were 1,193,724 bundled subscriptions (including those with and without a broadband
component). Bundles with a broadband component therefore made up 99% of total bundled
subscriptions as of Q2 2023.
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4.195

4.196

many consumers no longer see value in RFTS.*'" According to [3< il <], a
growing proportion of new connections were standalone broadband
(approximately 57% of [3< ] 3<] sales as of Q1 2022 were of standalone
broadband).

Similarly, [5< ]l ><] noted that standalone broadband subscriptions have
grown, again, driven by consumer demand. However, this anecdotal evidence
from various SPs is contrary to the fact that Eircom (the SP with the largest
retail market share across platforms) no longer offers standalone services as
part of its main product offering.

Table 8: Breakdown of Bundled Broadband Subscriptions, Q2 2023

Broadband Bundle Subscriptions Share
Dual Play 664,267 56%
Triple Play 450,569 38%
Quad Play 70,795 6%

Total Bundled Subscriptions with

Broadband Component 1,185,631

Table 9: Bundled and Standalone Broadband Subscriptions

Subscriptions Q4 2018 Q2 2023

with BB

component Subscriptions ‘ Share | Subscriptions | Share
Bundled 1,199,346 86% 1,185,631 74%
Standalone 201,739 14% 414,278 26%
Total 1,401,085 100% 1,599,909 100%

Overall, a total of 1,599,909 subscriptions included a broadband component
(either standalone or bundled with other retail broadband products), 414,278
(26%) of which are standalone subscriptions. Despite persistence in the
incidence and take-up of bundled retail broadband packages, a non-trivial
portion of end users opt for a standalone product.

SIRO reported a similar sentiment, noting that, from a consumer market
perspective, in terms of advertisements and perceived relative importance of
the various components of offers, it is clear that the broadband element is the
key consideration for end users. However, SIRO is not itself an active
participant in the retail broadband market, but only through its retail partners.

7 The views expressed here around RFTS are those of [3< i <] rather than ComReg. However,
according to ComReg data, cumulatively, RFTS subscriptions (both standalone and bundled) have
declined by 16% between Q4 2018 and Q2 2023.

Page 131 of 861



Response to Consultation and Final Decision ComReg 24/07

4.197
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4.200

4.201

4.202

4.203

The 2022 Residential Market Research found that 62% of respondents with
access to broadband at home bundle their broadband service with at least one
other service.?'® Of those with bundled broadband access, the most common
bundle was broadband and TV (32%), followed by broadband, RFTS and TV,
and broadband and RFTS (both 21%)."°

Overall, on the issue of bundling, based on the data and analysis above,
ComReg is of the view that bundling remains commonplace in the retail
broadband market, despite declines in certain bundles, primarily broadband
and RFTS. However, also observable alongside the continued prevalence of
bundling, is an increase in the demand for standalone broadband.

When assessing whether separate standalone and bundled retail markets
exist, another factor for consideration is the prevalence of Over-The-Top
(‘OTT’) services. As noted in the 2020 Recommendation,**°

“An important factor when assessing whether a retail market for
bundles exists is the increased use of services offered by OTT
providers. Those services break the link between network access and
service provision.”

OTT services refers to any services or content which can be delivered via a
broadband connection. Such services are described as ‘over the top’ as they
are delivered ‘on top’ of an internet connection. For instance, video streaming
services such as Netflix, Disney+ and Prime Video are examples of OTT
services, as are voice-based services, which are classified as ‘unmanaged
VolP’, delivered over platforms such as WhatsApp and Skype.

The provision and availability of OTT services may reduce consumer
incentives to purchase bundled plans, as standalone broadband is sufficient to
access the OTT services they require. QKDR data and engagement with SPs
suggest that a non-trivial proportion of end users demand standalone rather
than bundled broadband services (26% of the retail broadband market), which
could be suggestive that the provision of OTT services can facilitate ‘breaking
the link’ between network access and service provision.

In response to information requests issued by ComReg in January 2022,
several SPs submitted responses which included their views and experiences
of OTT related trends.

Eircom noted that growth in OTT video content streaming services has driven
demand for higher speed retail broadband services and that, on an ongoing

318 See Slide 29 of the 2022 Residential Market Research.
319 See Slide 33 of the 2022 Residential Market Research.
320 2020 Explanatory Note.
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basis, demand for higher speed broadband will continue to be driven by the
evolution of end user device capabilities and end user expectations regarding
broadband quality.

VMI similarly noted that the move towards an |IP-based landscape has
catapulted the rise of OTT services and that OTTs will continue to change the
competitive landscape as new and innovative ways to deliver services at the
retail level have emerged, which it sees as increasingly acting as a substitute
— over NG broadband — for traditional offers from SPs.

NBI’s perception is that there has been a shift away from triple- and quad-play
bundled services in recent times, partly driven by the decline in linear TV
services and a rise in demand for streaming video services, such as Netflix,
Amazon Prime, Now TV and Apple TV.

SIRO noted that data usage by consumers has grown substantially, driven
particularly by video services and the uptake in higher bitrate compatible
viewing devices, such as HD/4K TVs, Next Gen Gaming Consoles and WiFi 6.

Broadband and RFTS bundles

4.207

4.208

Broadband bundled with RFTS is the most popular bundle consumed by retail
broadband subscribers.*?" The cost and popularity of broadband and RFTS
bundles suggests that the economies of scope may be sufficient to inhibit
switching from bundled to standalone offerings. The prices of standalone
broadband and standalone RFTS are sufficiently high, such that it is
significantly more expensive to buy each on a standalone basis than it is to
buy a broadband and RFTS dual play bundle. Often, the cost of a dual play
broadband and RFTS bundle is the same as a standalone broadband plan or
only slightly higher, with a very low marginal cost for the RFTS component, if
added to the bundle.®”? As a result, it is likely that an insufficient number of
customers would be likely to unpick a broadband and RFTS bundle in
response to a SSNIP of the bundle price.

Some SPs do not offer standalone broadband (most notably Eircom) and
oblige end users to purchase RFTS alongside broadband. This means that, for
a portion of the 501,635 broadband plus RFTS bundles purchased as of Q2

321 Both ComReg QKDR data and the 2022 Market Research results point to this conclusion.

322 In support of this proposition (as of August 2023), Digiweb customers receive RFTS free with a range
of broadband products, while Vodafone customers have the option to add on RFTS for €5 per month to
an otherwise standalone broadband plan; VMI customers can add RFTS (‘World Talk Home Phone’) for
an additional €3 per month, on any broadband plan.

In terms of the costs of standalone RFTS, this varies from €29 to €40 per month, substantially higher
than the costs associated with adding RFTS to a bundle, with e.g. broadband.
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2023, this may not have been an active choice by end users to purchase their
most preferred option, but rather an outcome of the packages available.

Despite the 19% decline in subscriptions between Q4 2018 and Q2 2023,
broadband and RFTS remains the most popular bundle for end users.*?*

Notably, in terms of the incidence of bundling broadband with RFTS, the 2022
Residential Market Research showed that broadband and RFTS bundles were
significantly more common amongst end users with a copper-based
broadband connection (47%), than those on other platforms.*** Moreover,
Eircom customers were significantly more likely to bundle their broadband with
RFTS (39%) than customers of other SPs,*?° which may reflect the fact that
Eircom no longer advertises a standalone broadband product.

Broadband and TV bundles

4.211

4.212

Eircom, Sky, VMI and Vodafone all offer broadband and TV bundles. As of Q2
2023, 153,216 customers subscribed to such a bundle (up 424% from 29,259
in Q4 2018). However, a significant number of customers also purchase these
services separately. As of Q2 2023, 573,692 TV subscriptions were purchased
on a standalone basis.

The 2022 Market Research showed that broadband and TV bundles were
most popular amongst respondents, particularly those with a CATV (41%) or
FTTx (37%)°*° broadband connection and amongst Sky customers (58%).%%’

Conclusion on bundled versus standalone broadband

4.213

4.214

Irrespective of whether it is appropriate to define separate standalone and
bundled retail broadband markets, this is unlikely to have a material impact on
the WLA and WCA market definitions. Upstream, the underlying wholesale
products are the same, regardless of how the retail service is sold to the end
user (i.e., bundled or standalone) at the downstream level. Therefore, in light
of the analysis above of the various dynamics in demand for, and supply of,
standalone and bundled retail broadband, ComReg considers that standalone
and bundled broadband fall within the same market.

Overall, ComReg is of the view that a sufficient number of customers could
(and would) ‘unpick’ a bundle if there were to be a hypothetical increase in the

323 ComReg QKDR data.
324 See Slide 33 of the 2022 Residential Market Research.

325 |bid.
326 |bid.

327 See Slide 34 of the 2022 Residential Market Research.
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price of the bundle which included a broadband component, such as to render
that price increase unprofitable. Despite the continued prevalence of bundling,
there has been a slight shift since the 2018 Decision towards standalone
broadband. Although only 26% of the market is made up of such subscriptions,
the increase does suggest a willingness amongst end users to opt for a
standalone product, and in a hypothetical price increase scenario, this is likely
to manifest in a stronger willingness to switch from a bundle to a standalone
plan i.e., ‘unpick’ the components of the bundle.

It follows, consistent with the reasoning in the 2020 Explanatory Note, that
there should not be separate markets for standalone and bundled broadband.

Overall Conclusion on Likely Retail Product Market

4.216

4.217

4.218

As discussed above, ComReg is not required to conclude on, or precisely
define the scope of, the retail market. However, it has carried out the preceding
analysis to inform its analysis of the WLA and WCA markets.

This section focuses on the extent to which different retail broadband products
can act as effective substitutes for one another. The evaluation of the degree
of substitutability between different products considers functional
characteristics, pricing, intended usage and supply-side factors.

In summary, ComReg concludes that:

(a) Broadband provided over FTTx and CATV should be included in the retail

broadband market, whereas broadband delivered over copper (arising
from asymmetric substitution), MBB, FWA, satellite or a leased line should
be excluded from the retail market;

(b) There is a chain of substitution between retail broadband products

provided over FTTx and CATV, which are all hypothetically capable of
delivering download speeds at or in excess of 100 Mbps. The analysis
above of the product characteristics (intended use, speed, packages and
prices) suggests that it is possible for a broadband subscriber to switch to
a faster retail broadband product for a similar or cheaper price than they
are paying for their existing service.*’® However, the availability of FTTx
and CATV broadband products may limit the ability of customers to switch
between platforms in response to a hypothetical price increase, particularly
in rural areas, where these networks have not (yet) rolled out;

328 On Eircom, as of August 2023, a copper subscription with speeds up to 24 Mbps is €59.95 on a 12-
month contract and a fibre subscription with speeds up to 500 Mbps is on average cheaper at €56.79.
Magnet also offer standalone broadband with speeds up to 100 Mbps for €30 on a 12-month contract
and a 500 Mbps fibre broadband subscription for €33.75 on a 12-month contract.
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(d)

The retail broadband market should not be segmented by customer type
as there is insufficient difference between the provision of residential and
business retail broadband, particularly between residential and low-level
business end users; and

The retail broadband market should not be segmented on the basis of
whether end users purchase broadband on a standalone or bundled basis
— as a sufficient proportion of end users, in the event of a SSNIP in their
bundle, would ‘unpick’ that bundle in response.

4.219 Overall, ComReg defines a NG retail broadband market consisting of
broadband provided over FTTx and CATV. It may separately be appropriate to
define a CG retail broadband market consisting of broadband provided over
copper-only networks.

4.3 Geographic Assessment

4.220 The purpose of this section is to define the geographic scope of the retail
broadband market. ComReg’s approach follows that set out by the European
Commission in the 2020 Recommendation.

4.221 ComReg assesses the geographic features of the retail market having regard
to the following issues:

(@)

(b)
()

(d)

()

Geographic differences in entry conditions over time (paragraphs 4.224 to
4.232);

Evolution and distribution of market shares (paragraphs 4.233 to 4.259);

Variation in the number and size of potential competitors (paragraphs
4.260 to 4.267);

Evidence of differentiated pricing strategies or marketing (paragraphs
4.268 to 4.274); and

Geographic differences in  product functionality and demand
characteristics (paragraphs 4.275 to 4.279).

4.222 Under the MGA, in an absent regulation scenario, ComReg assumes that
Eircom would no longer provide upstream merchant market WLA or WCA. In
that scenario, end users have four possible options:

(@)
(b)

(©)

Ceasing to purchase retail broadband services;

Switching to Eircom retail, as Eircom continues to offer retail services
based on its own self supply of WLA and WCA inputs;

Retaining their retail broadband service as the Access Seeker from which
they purchase retail services is able to purchase alternative WLA and/or
WCA inputs from SIRO or NBI (or, on a forward-looking basis, VMI); or
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4.224

4.225

4.226

4.227

(d) Switching to a SP that is not reliant on Eircom wholesale inputs, namely

VMI (which is vertically integrated), where the premises is passed by its
DOCSIS 3.1 CATV network.

If Eircom were to withdraw merchant market WLA, then in the Revised Urban
WCA market, where it currently offers merchant market WCA (despite the fact
it has been deregulated) this WCA could also be withdrawn, as its provision is
reliant on upstream merchant market provision of WLA.

Geographic differences in entry conditions over time

In considering the geographic scope of the market, ComReg assesses the
extent to which sufficient differences in competitive conditions may evolve in
particular areas over the lifetime of this market review. To this end, ComReg
assesses the coverage and evolution of market shares of NG broadband
networks over time, in order to identify any existing or potential geographic
variations in entry and competitive conditions across geographic areas.

Taking the Exchange Area (‘EA’) as the geographic unit of assessment,
differences in entry conditions across EAs are, in large part, governed by the
presence (or absence) of different NG broadband networks capable of
delivering retail broadband services over their own network based on self-
supply, or offering merchant market provision of WLA and/or WCA inputs to
Access Seekers. The presence or absence at an EA of NG networks at an
appreciable level of both absolute and overlapping coverage is a key
determinant in distinguishing differences in competitive conditions between
EAs. This is because it reflects the ability of an SP to serve particular areas
and the extent of competition, measured by the number of SPs in that area.

A number of networks have been rolled out, which vary by technology and
presence. Eircom, SIRO, NBI and, on a forward-looking basis, VMI, all operate
or intend to operate FTTx networks but are present to varying degrees in
different areas of the State. Eircom operates the network with the most
extensive coverage, whereas SIRO coverage is concentrated in regional areas
and large towns. NBI coverage is within the IA and VMI’s future FTTP presence
is likely to be concentrated in urban areas (predominantly Dublin, Galway, and
Limerick). Retail SPs which do not operate their own networks may purchase
wholesale inputs from multiple Network Operators (where present) in order to
provide broadband to end users, which mitigates the degree to which entry
conditions vary across geographic areas.

However, absent regulation, Eircom merchant market WLA and WCA would
not be available to SPs wishing to provide retail broadband to end users. This
could impact the degree to which Access Seekers would purchase commercial
wholesale services from SIRO and/or NBI, given that Access Seekers would,

Page 137 of 861



Response to Consultation and Final Decision ComReg 24/07

4.228

4.229

based on the smaller network footprints of these SPs, not be able to provide
services on a national or near national basis (noting that the largest retail SPs’
strategies to date have been to operate nationally). Thus, if Eircom withdrew
merchant market provision of WLA and WCA (or continued to offer it, but under
comparatively disadvantageous conditions compared to regulated supply), this
could also have the effect of reducing Access Seeker demand for wholesale
services delivered by SIRO or NBI, if an Access Seeker intends to offer retail
services on a national basis or considers that end users would expect national
level coverage of it. This is because retail broadband coverage over SIRO and
NBI would be unlikely to replicate the near-national coverage of Eircom FTTx.

The presence and coverage levels of networks capable of delivering retail NG
broadband varies across EAs, and the NG broadband options available to a
given end user will depend on their location. In general, NG broadband
availability is likely to be greater in areas of greater premises density. NBI
rollout, as it progresses and is eventually completed, will facilitate greater NG
broadband availability to areas of lower population density.

Access Seekers can supply retail broadband on the basis of Eircom, SIRO,
and NBI wholesale inputs (and, on a forward-looking basis, VMI). ComReg has
identified 85 retail SPs which — entirely or partially — offer retail broadband on
the basis of WLA or WCA purchases from Eircom, SIRO and/or NBI, and many
of these Access Seekers purchase wholesale inputs on multiple networks.**°
For instance, seven retail SPs purchase wholesale inputs from all of Eircom,
SIRO and NBI,**" two purchase wholesale inputs from both Eircom and
SIRO,**" nine from both Eircom and NBI*3*? and three from NBI and SIRO.333
This high-level overview suggests that at least 21 retail SPs already purchase
wholesale inputs from more than one Network Operator. Additionally, VMI has
agreed to commence the provision of wholesale services to Vodafone and has
indicated that it is willing to supply wholesale services to other Access Seekers
[5<
.

329 ComReg data including QKDR data and Eircom; https://www.openeir.ie/our-customers/, SIRO;
https://siro.ie/ and NBI; https://nbi.ie/where-can-i-buy/ accessed on 27 September 2023.

330 Blacknight, Fastcom, Pure Telecom, Telcom, Viatel, Vodafone, and Westnet.
331 Airwire and VMI.

332 Atlantek Computers, BBnet, Eircom (self-supply), IFA Telecom, Ivertec, Lightnet, Magnet Networks,
Net1 and Regional Broadband Ireland.

333 Carnsore Broadband, Digiweb and Sky.
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I O<] As of October

2023, VMI has announced wholesale deals with both Vodafone and Sky.***

In an absent regulation scenario, where Eircom withdraws its merchant market
WLA and WCA inputs (or continues to offer it, but under comparatively
disadvantageous conditions compared to regulated supply), Access Seekers
would only, hypothetically, be left to choose between purchasing inputs from
SIRO or NBI (and, on a forward-looking basis, VMI). Even bearing in mind that
Access Seekers have proven themselves willing to purchase inputs from
multiple wholesale operators, their ability to purchase these inputs for the
provision of retail broadband is governed by the presence of these operators
in different geographic areas. For instance, SIRO is unlikely to materially
extend its network presence into the IA (although some overlap is possible).

Although Access Seekers have the ability to purchase inputs from several
Network Operators, in an absent regulation scenario, this is a moot point where
those Network Operators are not present. At end user level, absent regulation,
an end user could switch to purchasing retail broadband from VMI, where VMI
CATV has rolled out. However, ComReg data suggest limited overlap between
VMI CATV and SIRO, or between VM| CATV and NBI.

In terms of geographic differences in entry conditions over time, in an absent
regulation scenario, ComReg is of the view that there may be differences in
competitive conditions between areas where multiple Network Operators are
present, and those areas where Eircom is the only Network Operator present,
even allowing for the capacity of Access Seekers to purchase wholesale inputs
from multiple operators in an absent regulation scenario. However, these
differences are likely to decline over time as alternative FTTP network rollout
progresses, such that fewer parts of the State are characterised by the
presence of Eircom FTTP only. Thus, as network rollout progresses, at retail
level, differences in geographic entry conditions sufficient to warrant defining
separate geographic markets are likely to decline.

Evolution and distribution of market shares

As discussed above, the broadband options available to a given retail end user
depend on their location. In general, although not a perfectly linear
relationship, the availability of alternative platforms, to which the end user
could hypothetically switch is correlated with population and premises density.

There are non-trivial differences in the geographic coverage and availability of
the various networks over which retail broadband is delivered in Ireland.
Eircom’s copper network is ubiquitous, although given Eircom’s FTTP

334 For further discussion of VMI’s entry into the wholesale market, see Section 5.
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coverage and upgrade plans, it would be expected to be concentrated largely
within the IA and is likely to further decline, as end users express preferences
for services delivered over FTTx. As of Q2 2023, Eircom’s FTTC network
passes approximately 986,000 premises in the State, and its FTTP network
passes approximately 1.083 million premises.**> At completion, Eircom’s FTTP
footprint (once the upgrade from copper only and FTTC is fully complete), is
planned to reach 1.9 million premises over a five-year horizon. According to
Eircom, this will result in its FTTP network passing 84% of premises.**°

4.235 Inits Submission, VMI**” argued that absent a sufficient regulatory framework,
other FTTP Network Operators will struggle to develop the scale and service
level offerings, which would then affect the degree of competitive constraints
imposed on Eircom.

4.236 ComReg notes that, at the retail level, there are already varying network
overlaps between Eircom and SIRO and Eircom and VMI’'s CATV networks.

4.237 Copenhagen Economics in its Submission®*® noted that retail market shares,
independent of Eircom’s network are indicative of competitive constraints on
Eircom’s wholesale pricing. Copenhagen Economics suggested that taking
only the ‘high-speed’ broadband segment of the market, Eircom’s retail market
share is lower than that of its competitors and Eircom’s market share over time
has declined. It argued that market share developments are not consistent with
Eircom exploiting its alleged SMP to the detriment of other operators and
Eircom’s role in high-speed broadband is diminishing where competitors rely
on their own or other operator’s networks.

4.238 ComReg notes that Copenhagen Economics has not provided a sufficient
rationale for segmenting the retail broadband market into a ‘high-speed’
segment of 100 Mbps or greater. This segmentation excludes all of Eircom’s
wholesale and self-supply FTTC sales, which is still a sizeable amount of the
market at 494,653 subscriptions. ComReg considers that it is neither
appropriate nor accurate to segment the retail broadband market in this way.
In the provision of FTTP, Eircom holds the highest number of merchant market

335 https://www.eir.ie/opencms/export/sites/default/.content/pdf/IR/presentations/2022 2023/eir Q2-
23 results presentation.pdf

Premises passed by FTTP and FTTC are in some cases non-mutually exclusive and there is a degree
of overlap between the two, given the ongoing rollout of FTTP and upgrade of FTTC to FTTP by Eircom.

336 See https://www.openeir.ie/broadband-reach-and-investment/

Noting differences in ‘total premises’ figures relied upon by Eircom versus ComReg. The ComReg figure
for total premises in the State is higher, and therefore reduces the total percentage of premises passed
by Eircom by FTTP on a forward-looking basis.

337 VMI Non-confidential Submission, pages 9-10.

338 Copenhagen Economics Non-confidential Submission, pages 27-29.
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subscriptions, [3< NG <] as of Q2 2023, followed by SIRO with
[>< I <] subscriptions. At the retail level, and in the presence
of regulation, Eircom holds the joint highest FTTP market share (with
Vodafone) at 33% and has been gaining FTTP market share each quarter
since Q1 2022. Eircom is the only provider of FTTC services with [3< |
B °<] merchant market subscriptions and [< I <]
self-supply retail subscriptions. As noted earlier, FTTC subscriptions are
declining slowly over time and having regard to Eircom’s replacement of its
FTTC network with FTTP ComReg expects this to result in FTTP becoming
the predominant technology (and subscription base) over the market review
period. In these circumstances, ComReg does not consider a market
segmentation by speed to be appropriate given FTTP is capable of delivering
a range of speeds, typically up to 2 Gbps, but potentially up to 10 Gbps.
Additionally, ComReg observes a general consumer trend over time towards
higher speed products suggesting substitution across speed bands over time.

In its Submission, SFG**° argued that the distribution of market shares fails to
consider what it termed the ‘Rural Commercial Area’ consisting of premises
only served by Eircom FTTP. SFG suggested that Table 10 in the 2023
Consultation, (now Table 11 of this Decision) should have included an Eircom
only FTTP scenario, which would have been the second or third highest
footprint. If the market was split between a ‘Rural Commercial Area’ (where
Eircom is the only FTTP Network Operator, consisting of the Rural 340k
premises) and an ‘Urban Commercial Area’, SFG considered there would be
a material difference, with Eircom having high market shares in the Rural
Commercial Area.

Arguments pertaining to the geographic scope of the upstream wholesale
markets are addressed in Section 5.°*° SFG’s argument that there are
sufficiently different competitive conditions in the Rural Commercial Area
where Eircom is the only Network Operator present fails to consider that there
is some overlap in this area and there are also premises across the State
where Eircom is the only Network Operator. Given that these conditions are
prevalent outside the Rural Commercial Area, this suggests it is not
appropriate to define a geographic market on this basis. Any geographic
differences at the upstream levels are likely to be immaterial in the downstream
retail broadband market, given market shares at the retail broadband level are
characterized by a small number of large SPs operating on a national basis
(Eircom, Vodafone, Sky, etc.) and a larger number of smaller, localised SPs.

339 SFG Non-confidential Submission, pages 5-6.

340 See Section 5.3.
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SFG**'" maintains there should be a Rural Commercial Area and that, absent
regulation, there is no option in the Rural Commercial Area for consumers to
choose alternative operators. SFG concludes that the geographic
differentiation of the retail market is stronger than ComReg suggests, and that
Eircom faces no competition in such areas.

Sky**? also argued that a ‘Rural Commercial’ footprint consisting of the Rural
340k premises should be treated as a distinct separate market. Sky notes that
Eircom could engineer price increases in this area in the next five years and
no alternative providers are in this area, so there is no competition.

ComReg maintains that any differences in geographic network offerings are
not material at the retail broadband level and are more appropriately reflected
in the upstream markets, with consideration of this in Section 5.3 and in terms
of competition in Section 6.

In carrying out a geographic market definition exercise, ComReg must assess
whether sufficient — rather than any — differences in competitive conditions
exist between geographic areas. The Rural Commercial Area is characterised
by the presence of premises which are only passed by Eircom FTTP, but also
premises which are passed by overlapping NG networks. Similar conditions
also exist outside the Rural Commercial Area, which suggests that it is not
appropriate to define a separate geographic market on the basis of the Rural
Commercial Area.

SIRO reports that its FTTP network passes over 515,000 premises®*® and
once its network rollout reaches completion, it has stated that this figure is set
to rise to 770,000 premises (although the timing is uncertain, having regard to
SIRO'’s pace of rollout to date relative to its original timeframe).

VMI's network passes 970,200 premises in the State (as of Q2 2023),3*
largely concentrated in urban areas. As set out above, VMI has announced its
intention to overbuild its network with FTTP, and as of Q2 2023 its FTTP
network passes [< I <] premises in the State®* although [3<

341 SFG Non-confidential Submission, pages 5-6.

342 Sky Non-confidential Submission, page 3.

343 The SIRO rollout map is available at https://siro.ie/roll-out/ The green represents areas in which the
network is already partially or fully rolled out, the orange represents areas in which rollout is planned.
Correct as of October 2023.

344 https://www.libertyglobal.com/wp-content/uploads/2023/07/Virgin-Media-Ireland-Fixed-Income-Q2-

2023-Release.pdf

# This figure includes [3< |G <]
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<]. For more discussion of VMI’s rollout plans, see paragraphs 3.41 to 3.43
above and Section 5 below.

4.247 Eircom argues in its Submission®*® that ComReg has not taken VMI's FTTP
rollout into consideration when assessing the WLA market, as according to
Eircom it believed 20% of VMI's footprint has been upgraded to FTTP.
ComReg notes that, while VMI has announced in a press release its intention
to overlay its CATV network with FTTP, this announcement cannot be taken
as a reliable indicator of actual premises passed and ready for service.
Contrary to Eircom’s view, figures provided by VMI to ComReg**’ suggested

that, as of July 2023, it has passed [X IS

I <] with RFoG in the State -
although noting that ComReg and VMI apply different definitions of

premises ‘passed’.**® Additionally, VMI has recently indicated that it will
purchase wholesale services from SIRO to provide retail services to its own
end users.

4.248 According to the NBI website,**° NBI passed 182,250 premises within the 1A

as of September 2023%° which is predominantly rural. Once fully rolled out,
NBI’s network will pass approximately 569,000 premises.*"

4.249 Once Eircom, SIRO and NBI (and on forward-looking basis VMI) complete
their respective rollouts, a proportion of premises in the State will be passed
by more than one FTTP network — allowing Access Seekers to serve end users
via a wider range of SPs. The propensity of Access Seekers to purchase from
multiple Network Operators was illustrated above. Retail SPs are not
necessarily constrained by the presence or absence of any one Network
Operator where, absent regulation in an MGA scenario, they are willing and
able to purchase WLA from multiple wholesale Network Operators, namely
Eircom, SIRO and NBI.

346 Eircom Non-confidential Submission, pages 13-15.
347 At a meeting between VMI and ComReg dated 27 July 2023.

8 VMI confirmed that while it has ‘passed’ [< I °<] homes with XGS-
PON, these are not all ready for service and so differ from ComReg’s definition of homes passed (with
this, in summary being, that the customer can actually order a service and be connected within standard

lead times at standard prices). [< EEG—_
e
N 5

349 www.nbi.ie, accessed on 4 October 2023, reporting data as of 29 September 2023.

350 The NBP interactive ‘High Speed Broadband Map’ is available at
https://dcenr.maps.arcgis.com/apps/webappviewer/index.html?id=99¢229dc4c414971afc50818b2533
7ef. The Intervention Area is highlighted in amber and the Commercial Area is highlighted in blue.

351 See https://nbi.ie/nbp-project-progress/ Accessed on 11 October 2023.
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ALTO®*? and BT®*® argued that ComReg is over-optimistic in its outlook on
FTTP rollout and that changes in the economic environment will affect rollout
and this over-optimistic view could lead to premature upstream deregulation.
SIRO also notes that a slowing down of network rollout will leave many parts
of the State served by Eircom FTTP only. ComReg addresses issues of
wholesale deregulation in Section 10. The evidence to date also suggests that
FTTP rollout is broadly maintaining its pace.

ComReg calculated FTTP overlap figures®>* (which give a more representative
picture of FTTP availability in the State), which illustrate that certain premises
will be passed by multiple FTTP networks on a forward-looking basis, although
as noted above there is timing uncertainty on the pace of network rollout.
Although it is unlikely to commence the provision of wholesale services before
[X< I <]
ComReg nevertheless takes account of VMI FTTP on a forward-looking basis,
given that it has commenced overlay of its CATV network with FTTP, and has
signed agreements with Vodafone and Sky for the provision of wholesale
services over that network.

NBI*>° noted that there is little discussion of overlaps between NOs outside of
the IA. It suggested future FTTP premises coverage scenarios could range
from no network overlaps to one network only to two or more overlaps. NBI
noted that overlapping networks have been addressed to an extent in Table
10 in Section 4 of the 2023 Consultation, but premises served by only one NG
operator or no NG operator at all are not considered in the analysis.

ComReg notes that overlaps outside of the IA are considered under the NG
WLA market Phase 2 geographic assessment criteria as set out in section 5.3,
and not at retail broadband market level. Where premises are passed by only
one NO, be that Eircom, SIRO, VMI or NBI, ComReg is of the view that these
premises would be sufficiently dispersed throughout the State and would not
give rise to sufficient differences in conditions of competition. With the focal
product being designated as FTTx in the retail broadband market it is not
appropriate to analyse overlaps solely in the context of FTTP, but rather by
FTTC, FTTP and CATV. Should a given premises fall into the IA this is on the
basis that, amongst other things, there is unlikely to be a material presence of

352 ALTO Non-confidential Submission, pages 3-4.

353 BT Confidential Submission, pages 3-4.

3%4 Qverlap figures are calculated based on Eircodes where more than one Network Operator has
passed the premises with FTTP. This figure counts individual premises rather than the number of FTTP
lines at each premises, to avoid artificially inflating FTTP coverage.

355 NBI Non-confidential Submission, pages 4-5.

Page 144 of 861



Response to Consultation and Final Decision ComReg 24/07

4.254

4.255

4.256

Network Operators capable of providing services with minimum download
speeds of 30 Mbps, with such premises to be served by NBI now and in future.

Table 10: Retail Broadband Lines by Technology and Network Operator, Q2
2023 [>XREDACTEDX]

Total
Lines

Network

Operator Copper FTTC FTTP CATV

Eircom
SIRO
NBI
VMI
Total

Table 11: FTTP Network Overlaps, Q2 2023 [5<XREDACTEDX]

FTTP Networks ‘ Q2 2023

Absent regulation, Eircom would no longer be designated with SMP and could
cease provision of wholesale inputs. In this instance, end users would be faced
with various options. End users could stop purchasing broadband services
completely, purchase the same broadband services (where their retail SP
purchases wholesale inputs from a different Network Operator, namely SIRO
or NBI), switch broadband services to a vertically-integrated provider (VMI) or
in the absence of SIRO, NBI or VMI at their premises, continue to purchase
from Eircom as a retail SP.

The change in market shares of retail SPs would be determined by the amount
of overlap each Network Operator has with Eircom and if the retail SP has the
option to switch to a different Network Operator.

SFG** argued that the information in Table 10 of the 2023 Consultation, now
Table 11 of the Decision should have been published in the interest of

35 SFG Non-confidential Submission, pages 5-6.
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transparency. ComReg, in publishing information seeks to strike a balance
between transparency and protecting commercially sensitive information.

In a worst-case scenario, all services would revert back to Eircom retail
broadband, where alternative FTTP wholesale inputs (from SIRO, NBI, or, on
a forward-looking basis, VMI) were not present. In that scenario, Access
Seeker retail market shares would likely decline.

ComReg considers that differences in the availability of broadband delivered
over various platforms are, absent regulation, likely to be reflected in variations
in the coverage of Network Operators in different geographic areas. Absent
Eircom merchant market WLA or WCA, Access Seekers have the option to
purchase wholesale inputs from other Network Operators, but only where
Network Operator rollout has occurred. Absent Eircom provision of merchant
market WLA/WCA, market shares of retail SPs who rely on these inputs would
likely decline where SIRO or NBI are unavailable and Eircom, arising from its
much greater coverage footprint, would gain a sizeable portion of these
customers, thus increasing its retail market share.

ComReg accordingly considers that the likely evolution and distribution of
market shares may be indicative of geographic differences in competitive
conditions, but that, on a forward-looking basis, these differences may decline
over time, arising from FTTP rollout by Eircom, NBI, SIRO, and VMI.

Variation in the number and size of potential competitors

In this section ComReg assesses the number of competitors within the retail
broadband market and their relative sizes. The retail broadband market is
characterised by several large operators servicing large portions of the State
in addition to numerous smaller operators operating more locally, based on
either their own limited network presence or via the purchase of upstream
inputs from Network Operators.

Eircom, as a provider of WLA and WCA, faces a number of competitors in
areas of higher premises density, where retail SPs purchase WCA and/or WLA
inputs to provide retail services, or where retail SPs have built independent
alternative networks to engage in self-supply only (e.g., VMI, whose coverage
of 42% of premises is concentrated in urban areas). In an absent regulation
scenario, whereby Eircom ceases provision of merchant market WLA or WCA
services, retail SPs would risk losing end user custom if they were unable to
procure alternative wholesale inputs from SIRO or NBI.

The least densely populated areas in the State tend to lie within the IA. Within
the IA, NBI has 50 retail partners.*” This figure is the cumulative total across

357 https://nbi.ie/where-can-i-buy/ accessed on 11 October 2023.
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the 1A, and the 50 are not all present across the entirety of the IA, with some
retail SPs focussing on supply of retail broadband on a local basis (for
example, Clare WiFi serves premises in west Clare only).

Together, six SPs account for 91% of the retail broadband market,**®
measured by subscriptions — Eircom, VMI, Vodafone, Sky, Pure Telecom and
Imagine. However, this is in the presence of WLA and WCA regulation. Only
Eircom operates a network which has near national coverage, through a
combination of its ubiquitous CG copper network and FTTx network (which will
eventually be fully upgraded to an FTTP-only network). VMI has network
coverage of approximately 42% of premises (largely households) as at Q2
2023 with its CATV and FTTP network.**® Vodafone and Sky’s (including via
BT) retail NG broadband coverage is dependent on the coverage footprint of
their respective upstream wholesale partners — Eircom, SIRO, NBI, and in the
case of Vodafone and on a forward-looking basis, VMI.

The five main competitors to Eircom compete nationally and have national
coverage, although in the case of Vodafone and Sky (BT), this is based on a
significant degree of Eircom merchant market WLA and/or WCA, which in an
absent regulation scenario would be withdrawn, or offered under
comparatively disadvantageous conditions compared to regulated supply.

In addition to the Network Operators, and in the presence of regulation, there
is also some localised competition from regional SPs such as Rapid
Broadband,*®° Carnsore®®' or Westnet.**? Accordingly, there appears to be a
consistent pattern across the State, whereby several large operators with
national presence have significant market shares while local operators whose
identity varies geographically (such as Tipp Broadband in Tipperary, or
Carnsore Broadband in Wexford) have the remaining market share.

However, in an absent regulation scenario, these market shares are likely to
change where Access Seekers reliant on Eircom WLA or WCA are unable to
source alternative wholesale inputs. The impact of these changes is likely to
lessen over time as additional FTTP network rollout continues. Based on Q2
2023 data, there are likely to be instances of geographic differences in
competitive conditions, measured by variation in the number and size of
potential competitors.

3% ComReg QKDR data, as at Q2 2023.
359 https://www.libertyglobal.com/wp-content/uploads/2023/07/Fixed-Income-Q2-2023-Release.pdf

360 http://rapidbroadband.ie/coverage/.

361 https://www.carnsorebroadband.com/.

362 hitps://www.westnet.ie/.
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However, bearing in mind expected future FTTP rollout by other Network
Operators, the similarities and patterns in the makeup of market shares across
EAs (i.e., several large SPs operating alongside smaller, more fringe, localised
operators), are, on balance, likely sufficiently similar to warrant a national retail
broadband market on a forward-looking basis.

Evidence of differentiated pricing strategies or marketing

Despite the geographic variations in network coverage, there is a lack of
evidence of sufficiently differing competitive constraints on retail broadband
pricing. ComReg’s review of SPs’ retail broadband packages does not indicate
any variation in prices by geographic region, e.g., a retail broadband package
with material price differentials between one part of the country and the other
(see Annex 8 for a full overview of retail broadband pricing and packages).
Retail broadband packages are advertised and sold to end users at the same
price, regardless of location, illustrating that prices are national and not
differentiated based on geographic criteria.

Retail broadband is provided on a national basis by a small number of large
operators and on a more regional basis by a large number of small, more
localised operators. Operators offering retail broadband on a national basis
price retail broadband uniformly across the State, even where they purchase
wholesale inputs from multiple operators (in the case of Vodafone, for
example, from Eircom, NBI and SIRO).

SFG®%® argued in its Submission that retention strategies used by retailers
make it difficult to take what retailers advertise on their websites as a true
reflection of consumer prices. It stated that existing or prospective customers
can negotiate pricing terms if they are located in the SIRO, VMI, or NBI
footprints. Similarly, SPs can send door-to-door agents in competitive areas.

While some consumers may be able to negotiate discounted prices for the
retail purchases they make, data on such discounting are not readily available
and ComReg relies on the information provided by SPs on their websites.

SFG** also argues that Eircom reduced its wholesale connection/migration
charges once it had achieved a high degree of FTTP penetration in the ‘Rural
Commercial Area’, which followed the same timeline as Eircom’s rollout into
Urban Areas, suggesting customers in this footprint will derive the greatest
retail pricing benefit from these wholesale price reductions. ComReg notes that
Eircom’s rollout of FTTP is not localised to any one given area, be that the
'Rural Commercial Area’, urban areas, or any other given premises in the

363 SFG Non-confidential Submission, pages 5-6.

364 Tbid.
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4.273

4.274

4.3.5

4.275

4.276

4.277

State. As such, any price differences that would materialise at the retail level,
for the given technology that this connection/migration charge has been
reduced for, would apply uniformly and not in any one given geographic area.
For this reason, it would not be appropriate to have separate geographic
markets as the resulting retail pricing benefits would be available in different
areas across the State where the technology is available.

The only geographic difference in pricing which appears to arise is where the
underlying access networks and the products offered over these networks
vary. For example, where FTTP is available, retail broadband may be offered
at a higher price — in line with the higher speeds and other features available.
However, in areas where the competitive dynamic is enhanced by the
existence of multiple suppliers of retail broadband, to date, there is no evidence
to show disparities in the pricing of these products, compared to areas where
fewer retail SPs are present.

Based on information collected, retail SPs appear to pursue a policy of uniform,
national pricing, suggesting that, from this perspective, competitive conditions
for retail broadband are sufficiently homogenous nationwide.

Geographic differences in product functionality and demand
characteristics

In terms of product functionality, ComReg has not found evidence to conclude
that any SP offers retail products with different functionalities in different
geographic areas or bases its marketing on geographic differences in product
functionalities or characteristics. The geographic location of an end user does
not determine the products offered or the characteristics of that product (e.g.,
quality of service, download speed etc.), but rather, the product offering
available to end users is determined by the technology available in their area.

SFG®% noted in its Submission that there are geographic differences in
product functionality between the Rural Commercial Area where Eircom FTTP
is GPON, which supports 1-2 Gbps service, while the Urban Commercial Area
supports XGS-PON, which supports 10 Gbps service.

ComReg notes that the difference between GPON and XGS-PON is an issue
of product availability as both technologies provide Gigabit services to end
users, in line with FTTP expectations. These product differences do not yet
appear to be material at the retail level, having regard to demanded broadband
download speeds. ComReg also notes that the transmission medium, fibre, is
the same in both cases and XGS-PON remains a potential upgrade path.

365 SFG Non-confidential Submission, pages 5-6.
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4.278

4.279

4.3.6
4.280

4.281

4.282

Demand for retail broadband does not appear to vary on a geographic basis,
but rather, is constrained by the geographic availability of different platforms
required to meet derived demand for high-speed connections. The degree to
which this demand is constrained by the absence of NG broadband networks
capable of facilitating such end user requirements or expectations will likely
decline over time in line with FTTP rollout by Eircom, SIRO, NBI, and —
potentially — VMI, particularly in more rural, less densely populated areas,
allowing for greater homogeneity in broadband product functionality.

Retail broadband can be provided over a range of inputs, through merchant
market purchases of different combinations of WLA and/or WCA inputs, or self-
supply by vertically-integrated SPs. Overall, although there are some
variations in demand for retail broadband, these are largely dictated by supply-
side factors such as availability and are insufficient to conclude that the
provision of retail broadband is characterised by geographic differences in
product functionality and demand characteristics.

Overall conclusion on geographic market

Having regard to the five geographic factors considered above, ComReg is of
the view that, absent regulation, a number of factors are indicative of the
presence of geographic differences in competitive conditions in the provision
of retail broadband in the State, while other factors suggest the presence of a
national market. In particular, ComReg considers that the presence or absence
of alternative Network Operators capable of providing wholesale and retail
broadband inputs could be indicative of the presence of differences in
competitive conditions.

However, ComReg also notes that the lack of differentiated pricing and limited
differences in demand characteristics across geographic regions suggest that
the retail broadband market is national in geographic scope.

Having considered the above, it is ComReg’s view that, based on Q2 2023
data, there is some evidence of geographic differences in competitive
conditions in the retail broadband market (in an absent regulation scenario).
However, on a forward-looking basis, and assuming continued FTTP rollout by
SIRO, NBI, and VMI, these geographic differences are likely to diminish over
the lifetime of this market review period, as fewer and fewer areas are
characterised by the presence of Eircom NG broadband only. Accordingly,
ComReg considers that, on a forward-looking basis, and bearing in mind
continued Network Operator FTTP rollout capable of delivering wholesale
inputs to Access Seekers, there may be grounds to define a single national
geographic market for the provision of retail broadband. However, ComReg
leaves this conclusion open, on the grounds that it will not impact its
determination in respect of the relevant upstream wholesale markets.
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4.4 Conclusion on the retail broadband market

4.283 In paragraphs 4.19 to 4.219, ComReg analysed the retail broadband market
from a product perspective and determines that it comprises two markets:

(@) The CG retail broadband market, consisting of:
i Retail broadband provided over Eircom’s copper-only network; and
(b) The NG retail broadband, consisting of:

i Retail broadband provided using Network Operator®®® FTTx (FTTC
and FTTP) inputs on either a merchant market or a self-supply
basis, and

i Retail broadband provided over VMI's DOCSIS 3.1 CATV network.

4.284 In paragraphs 4.220 to 4.282, ComReg analysed the retail broadband markets
from a geographic perspective and set out its view that, on a forward-looking
basis, there is a single, national retail broadband market in Ireland based on
the analysis of the five criteria laid out in paragraph 4.221.

4.285 Thus, ComReg defines two Relevant Retail Broadband Markets:
(a) A national CG Retail Broadband Market; and
(b) A national NG Retail Broadband Market,

collectively referred to as the ‘Relevant Retail Broadband Market(s)’.

366 ComReg designates NBI, SIRO, and Eircom as Network Operators, that is, SPs capable of delivering
wholesale inputs to the provision of NG retail broadband. VMI may also be considered as a Network
Operator once it commences the provision of WLA on a merchant market basis, including its self-supply
of FTTP services.
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5 Relevant WLA Market Definition

5.1
5.1

5.2

5.3

5.4

5.9

5.6

Introduction

In its 2020 Recommendation, the European Commission established that the
WLA market — which it refers to as ‘Wholesale local access provided at a fixed
location’ — is susceptible to ex ante regulation. This market was designated as
Market 3A under the 2014 Recommendation but is now designated as Market
1 under the 2020 Recommendation.

This section considers which, if any, products or services might be considered
by an Access Seeker to be an effective substitute for WLA, taking account of
demand-side and supply-side considerations.

In defining the Relevant WLA Market(s), ComReg begins by identifying the
appropriate focal product or products. ComReg examines whether this focal
product constitutes a market of its own, or whether a broader market should
be defined, taking into account direct supply-side or demand-side substitutes.
ComReg also assesses the degree to which indirect retail constraints arising
from downstream retail markets might effectively and sufficiently constrain
behaviour in the WLA markets, before then assessing the geographic scope
of the WLA markets.

The Notice on Market Definition defines a relevant market as follows:

(@) Arelevant product market comprises all those products and/or services
which are regarded as interchangeable or substitutable by the end user
by reason of the products’ characteristics, prices and intended use; and

(b) A relevant geographic market comprises the area in which the firms
concerned are involved in the supply of products or services and in which
the conditions of competition are sufficiently homogeneous.

In line with the MGA®*®” ComReg’s assessment starts from the assumption that
regulation is not present in the market under consideration. However,
regulation present in other related markets, or through other aspects of the
regulatory framework, may be assumed to be present.

Market definition is not an end in itself and is undertaken to provide the context
for the subsequent competition assessment. It allows ComReg to consider the
competitive constraints imposed by demand and supply side substitutes (and,

367 See p. 9 of the 2020 Explanatory Note and p.8 of the 2014 Explanatory Note. The Modified Greenfield
Approach requires NRAs to assess whether markets are effectively competitive from a forward-looking
perspective in the absence of SMP regulation, in order to avoid circular reasoning whereby a market is
deemed to be competitive on the basis of the presence of SMP regulation.
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5.7

5.8

5.9

consequently, the buyers and suppliers of those substitute products/services)
on a forward-looking basis; that is, taking into account expected or foreseeable
technological or economic developments over a reasonable time horizon
linked to this market review.

Accordingly, this section is structured as follows:
(@) Summary of the 2018 Decision (discussed in paragraphs 5.9 to 5.10);

(b) Identifying the focal product, which is the initial product against which
potential substitute products are assessed (discussed in paragraphs 5.11
to 5.97 below);

(c) Whether any alternative products should be included in the Relevant
WLA Market(s), having regard to the effectiveness of any direct
constraints from demand-side substitutes or supply-side substitutes,
including self-supplied inputs (discussed in paragraphs 5.98 to 5.145);

(d) Whether any retail products should be included in the Relevant WLA
Market(s), having regard to the effectiveness of any indirect retail
constraints from the retail market (discussed in paragraphs 5.146 to
5.290); and

(e) The geographic scope of the Relevant WLA Market(s) (discussed in
paragraphs 5.291 to 5.385 below).

As part of its assessment, ComReg considers Respondent Submissions to the
2023 Consultation, the 2022 Market Research, information provided by SPs in
response to ComReg requests for information, using both statutory information
gathering powers (Statutory Information Requests (‘SIRs’), and on a non-
statutory basis (Informal Information Requests (‘lIRs’)), as well as other
available data, including ComReg’s QKDR. In addition, given the absence of
clear and precise data regarding elasticities of demand for WLA and potential
substitutes, ComReg considers the Hypothetical Monopolist Test (‘HMT’) in a
general sense (see paragraph 5.99), and uses this as an additional tool to
inform its assessment issues alongside qualitative and qualitative data.

In its 2018 Decision, ComReg defined a single national WLA market. ComReg
concluded that the WLA focal product was Local Loop Unbundling (‘LLU’)
provided by Eircom over its copper Current Generation (‘CG’) network.
ComReg also included two demand-side substitutes to Eircom LLU, Virtual
Unbundled Access (‘VUA’) provided by Eircom over its FTTx Next Generation
(‘NG’) network, together with VUA provided by SIRO over its FTTP NG
network. ComReg also included Eircom’s self-supply of LLU and VUA in the
WLA Market since such supply is typically readily divertible to the wholesale
merchant market.
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5.10 The 2018 Decision concluded that no supply-side substitutes or indirect retail
constraints were sufficiently effective to warrant inclusion in the WLA product
market. In respect of the geographic scope of the WLA market, ComReg
defined a single national WLA market, based on the existence of a small
number of competitors in the WLA market, with Eircom having a high and
relatively static market share, a lack of differentiated pricing and limited
regional differences in demand characteristics.

5.2 Relevant Product Market Assessment
5.2.1 ldentifying the Focal Product(s)

511  WLA is an input used by Access Seekers to provide various communications
services either to end users or, in some cases, to their own wholesale
customers. In practice, WLA provides the Access Seeker with connectivity
between a point of interconnection (typically at an exchange or a street
cabinet) and the end user premises.

5.12  The first step in defining the WLA market(s) involves identifying the relevant
focal product(s). A focal product is a product where a competition bottleneck
is believed to occur, that is, a product which Access Seekers rely on to offer
effective competition on downstream markets. If a firm does not grant access
to the focal product which it controls, then it is likely to be in a position to
exclude competitors from downstream markets. According to BEREC,

“The focal product is defined as the main product under investigation
and the focal area is the area under investigation, in which the focal
product is sold. The definition of the focal product may depend on
specific market conditions and on the issues that NRAs want to
address during the market analysis.

(.....) an NRA should start by identifying the focal product considering
their national market conditions. One of the possible criteria chosen by
NRAs might be to define the focal product as the one where
competition problems are believed to exist.”%®

5.13  The identification of the focal product is a thought exercise designed to identify
where a competition bottleneck is likely to occur. Accordingly, in defining a
focal product, it is necessary only to define the product itself and it is not

necessary to identify a specific provider of the focal product. The focal product
is, therefore, capable of being provided by one or more SPs.*%

368 BEREC FMS Report, at p.12.

369 See, for example, Ofcom’s focal product assessment set out at paragraphs 6.25 to 6.33 of its
‘Promoting competition and investment in fibre networks: Wholesale Fixed Telecoms Market Review
2021-26 - Volume 2: Market assessment’, available online at
https://www.ofcom.org.uk/ __data/assets/pdf file/0029/188822/wftmr-volume-2-market-assessment.pdf
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The 2020 Explanatory Note

5.14 In its 2020 Explanatory Note, the EC states that the WLA market consists of
“...physical access products as well as those virtual access products that
mimic the capabilities of physical access (VULA) enabling transmission of
internet and related data services”, while also noting that LLU and SLU are
used to a decreasing extent throughout the EU.*’° Thus, the 2020 Explanatory
Note allows for the inclusion of both LLU and VUA in the WLA product market.

5.15 ComReg considers below whether LLU and VUA satisfy the 2020 Explanatory
Note requirements for designation in principle as products capable of falling
within the WLA market.

Designation of the appropriate focal product

516  Pursuant to the 2020 Recommendation, WLA continues to be deemed
susceptible to ex ante regulation at EU level. Accordingly, there is a
presumption in favour of continued regulation of WLA.

5.17 Inthe 2018 Decision, ComReg designated LLU as the WLA focal product, with
VUA as a demand-side substitute to the focal product. ComReg considers that
this designation is no longer appropriate, arising from the decline in CG
broadband (over which LLU is delivered) and the increase in NG broadband
(over which VUA is delivered) over the intervening time period, which indicate
altered patterns of Access Seeker substitution. ComReg now considers it
appropriate to define two WLA focal products, LLU and VUA, which are not
fully mutually substitutable.

5.18 The focal product describes the main product under investigation, in respect
of which competition problems may exist. ComReg considers that, if supply of
either LLU or VUA were to cease, this would likely lead to competition
problems if retail broadband SPs were unable to switch, in a short period of
time, to an alternative means of facilitating the delivery of retail broadband.

5.19 However, the magnitude of any such competition problem would be much
greater in respect of VUA than in respect of LLU. As of Q2 2023, ComReg data
indicate that 7,164 LLU lines are sold in the State (all by Eircom, the sole
supplier of LLU) — a decline from a figure of 30,517 at the time of the 2018
Decision. Trend data since 2018 suggest that this figure is likely to continue to
decline. In contrast, over the same time period, ComReg data as at Q2 2023
indicates an equivalent figure of 426,220 merchant market VUA lines [¥<

1
I 5<]. Accordingly, the

magnitude of the potential competition problem arising from the withdrawal of

570 At p.48.
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VUA, even without taking into account VUA self-supply or VUA inputs to NG
WCA, would be much more substantial — by a factor of more than 20 — than
from the withdrawal of LLU, and this is likely to continue to be the case on a
forward-looking basis.

5.20  Given the disparity in the size of LLU and VUA purchases, ComReg designates
more than one focal product, for the reasons set out below.

Preliminary operator views

5.21 In January 2022, ComReg issued IIRs and asked operators whether, in their
view, it was appropriate to continue to designate LLU as the WLA focal product
or whether, given the market developments since the 2018 Decision, a
different WLA focal product was appropriate. A number of Respondents also
offered views on the appropriate focal product in their Submissions.

5.22  Of seven IIR respondents, only one argued that LLU delivered over copper
should continue to be the WLA focal product. Four argued that VUA delivered
over NG networks should be the relevant focal product subject to the support
from relevant data, and two remaining respondents indicated that LLU was no
longer appropriate, without specifying an alternative WLA focal product. No
operator recommended defining LLU and VUA focal products.

5.23 [X¥X B <] indicated that LLU may no longer be the appropriate WLA
focal product, although it did not identify an alternative WLA focal product. In
a similar vein, [3< ] <] argued that the WLA focal point should facilitate
retailers migrating their base away from copper-based services in the context
of the move towards an FTTP-only environment.

5.24  In contrast, [>< i} 2<] maintained that LLU delivered over copper continues
to be the appropriate WLA focal product arguing, inter alia, that operators
continue to sweat their copper assets and that vectoring and G.fast
technologies allow copper to meet demand for higher speeds. [X il <]
added that there was no evidence of significant changes since the 2018
Decision, or of likely significant changes in coming years. [3< Jjjjij ><] argued
that, despite significant growth in network deployment, FTTP (and therefore
VUA) should not be the WLA focal product, due to its comparatively small scale
of take-up, compared to xDSL (that is, DSL delivered over copper and VDSL
delivered over FTTC).

525 [X I <] noted that, while the WLA focal product appeared to be
migrating towards VUA, many LLU facilities need to be maintained to support
the delivery of VUA, where LLU forms the physical basis of VUA connectivity.
[>< I <] expressed concern that difficulties with Eircom CEI could lead
to LLU delivered over fibre being designated as the WLA focal product.

Page 156 of 861



Response to Consultation and Final Decision ComReg 24/07

5.26

5.27

5.28

[>< I <] argued that VUA is the appropriate WLA focal product, noting
the ongoing decline of CGA, Eircom’s copper switch-off proposals, and the
continuing decline in broadband subscribers reliant on CGA.

[>< Il 3<] noted that, while DSL and VDSL continue to outnumber FTTP, the
trend is shifting on an accelerating basis towards FTTP. Subject to a number
of caveats and appropriate data analysis, [3< ] ><] considered that VUA
should be the more likely WLA focal product.

[>< I <] argued that the WLA focal product should be delivered over
FTTP (therefore VUA, rather than LLU), noting the sharp decline in LLU
numbers.

VUA and LLU form separate focal products

5.29

5.30

5.31

5.32

Products may not fall in the same product market where they are not effective
substitutes for one another. For the reasons set out below, ComReg is of the
view that LLU and VUA are not sufficiently effective substitutes for each other,
due to differences in competitive dynamics in the delivery of LLU and VUA
since the publication of the 2018 Decision resulting in asymmetric substitution.
Since LLU and VUA are not effective substitutes, it follows that they should not
be included in the same relevant product market.

Accordingly, and for the reasons set out below, ComReg defines separate LLU
and VUA focal products. In its Submission,?”" NBI suggested that there may
be no need to define an LLU focal product on the basis that most premises
currently served by LLU are likely to be passed by FTTP allowing an Access
Seeker to switch to purchasing VUA to deliver retail broadband with little or no
financial penalty.

This argument, however, is predicated on an assessment of CG network
overlap by NG networks to determine how many premises served by LLU are
also passed by NG networks capable of delivering VUA. ComReg does assess
network overlap, but predominantly at geographic market definition stage,
rather than at product market definition stage (although ComReg nonetheless
recognises there are linkages between the two).

In considering substitution from a product market definition perspective, LLU
continues to be purchased by Access Seekers, even if in small numbers (7,164
line as of Q2 2023), and it is therefore appropriate to consider LLU, while
recognising that it is constrained by VUA, where NG broadband capable of
delivering NG WLA is available.

37T NBI Non-confidential Submission, p.6.
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5.33

5.34

5.35

Moreover, even where premises are passed by both CG and NG networks,
this does not, in ComReg’s view, invalidate the justification for defining
separate LLU and VUA focal products, given that each product will still exhibit
different speed and quality characteristics, and will likely therefore be
characterised by asymmetric substitution. For these reasons, ComReg
remains of the view that it is appropriate to define separate LLU and VUA focal
products, even if a premises were passed by both CG and NG networks
capable of delivering LLU and VUA, respectively.

Recent informative precedent exists for defining separate copper and fibre
WLA markets. In its draft 2019 notification, the Swedish NRA (PTS) defined
separate markets for WLA over fibre and WLA over copper. In respect of the
copper WLA market, PTS noted that this market had declined considerably in
recent years as customers switched to better-performing networks.*’? Similar
market dynamics are evident in Ireland, as set out below.

Similarly, in its 2021 notification, the Danish NRA (DBA) defined separate high-
capacity infrastructure (consisting of CATV and FTTx) and low capacity
infrastructure (consisting of copper and FWA) wholesale broadband markets
consisting of both WLA and WCA. In doing so, DBA noted that VUA had almost
entirely replaced LLU delivered over copper.®’®

LLU and VUA exhibit different speed and quality characteristics

5.36

Due to the higher download speeds attainable over FTTx compared to full
copper, VUA products can be used to provide a broader range of services than
copper-only CG LLU. In principle, G.fast technology®’“ is capable of delivering
high speeds (between 100 Mbps and 1 Gbps) over full copper, comparable to
speeds available over FTTx. However, speeds at the higher end of the scale
are generally only achievable over very short loops of less than 500 metres in
length, and G.fast is not available on Eircom’s CG full copper network.
Accordingly, while LLU and VUA have similar intended uses deriving from
downstream demand for retail broadband, the quality of broadband delivered
over VUA and LLU differs, due to the increased speeds which FTTx, which
delivers VUA, can provide compared to full copper, which delivers LLU.

372 EC comments letter to PTS dated 6 December 2019 regarding Cases SE/2019/2216-2218. The PTS
Decision was vetoed, but on the basis of the fibre WLA network geographic market definition. The EC
did not take issue with the definition of separate copper and fibore WLA networks.

373 EC comments letter to DBA dated 1 December 2021 regarding Cases DK/2021/2346. The EC
opened a Phase Il investigation into the DBA’s proposed findings of SMP against certain operators,
following which DBA altered aspects of its SMP findings.

374 G.fast is a digital subscriber line (DSL) protocol standard for local loops shorter than 500 metres in
length, with performance targets between 100 Mbps and 1 Gbps, depending on loop length.
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5.37

This difference in quality is reflected in retail end user demand for broadband
capable of delivering data-intensive uses such as streaming, video calling, or
online gaming, all of which require bandwidth and speeds which may not be
available over full copper. QKDR data indicate that, as of Q2 2023, 61% of
retail broadband subscriptions were for speeds of at least 100 Mbps, with
significant differences in speeds across platforms. All retail broadband
subscriptions delivered over copper-only DSL are at speeds below 30 Mbps,
while 93.5% of FTTC subscriptions are at speeds of 30-100 Mbps, and 99.8%
of FTTP subscriptions are at speeds of at least 100 Mbps. The greater speeds
available over FTTC and FTTP facilitate more and better usage cases than
DSL delivered over full copper, such that copper would not meet the usage
expectations of a sufficiently significant cohort of retail broadband end users.

LLU and VUA are characterised by asymmetric substitution

5.38

5.39

5.40

5.41

ComReg’s analysis indicates the presence of asymmetric substitution from
LLU to VUA, but not from VUA to LLU. This implies that VUA is a substitute for
LLU, but LLU is not a substitute for VUA. Thus, LLU and VUA cannot be
included in the same relevant product market, as LLU would not exert a
sufficiently effective demand-side constraint on VUA.

Asymmetric substitution occurs where Product A is a substitute for Product B,
but Product B is not a substitute for Product A. In assessing asymmetric
substitution, the starting point is critical — a more advanced product may be a
substitute for an older legacy product, but the converse may not be the case.

According to the 2020 Explanatory Note, most NRAs, to date, have not shown
breaks in the chain of substitution between NG WLA and CG WLA products.
Therefore, “at least in the near term, access to FttH, FttB or FttC/VDSL (either
PtP or PtMP) network should be considered as a substitute to traditional
copper LLU.”””> That is to say, VUA (NG WLA) should be considered a
substitute for LLU (CG WLA). The 2020 Explanatory Note focusses on
substitution from LLU to similar products delivered over FTTx (i.e. VUA), but is
silent on substitution in the opposite direction, from VUA to LLU.

If the proposition of asymmetric substitution is correct, ComReg would expect
to observe significant Access Seeker substitution from LLU to VUA, but little
or no substitution from VUA to LLU. While ComReg does not hold data at the
individual line level to measure substitution patterns, ComReg can draw
inferences from aggregate VUA and LLU data over time. According to QKDR
data, Eircom (full and shared) LLU sales have declined every quarter since the
publication of the 2018 Decision, from 30,517 lines in Q4 2018 to 7,164 lines
in Q2 2023, a decline of 23,353 lines, or 77%. Together, BT and Magnet

375 2020 Explanatory Note, p.48.
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account for 99.9% of LLU purchases,*’® with BT alone accounting for [3< il
I <] of all LLU purchases. Since Q1 2019, BT purchases of LLU have
declined by [< Il ><]. and Magnet purchases have declined by [3<
I <]

5.42  Over the same time period (Q1 2019 to Q2 2023), Eircom NG merchant market
VUA lines increased nationally from [< I <]
(while Eircom NG WLA lines, including both merchant market and self-supply
of VUA and implicit supply as an input to NG WCA, increased from [3<
I O<]). This [5< I <] increase in
Eircom merchant market VUA lines is therefore more than twice as large, and
the 157,187 increase in total Eircom NG WLA lines is more than six times as
large, as the 23,353 decline in (full and shared) LLU lines over the same
period. The net increase in VUA lines, coupled with the net decrease in LLU
purchases by BT and Magnet is consistent with a pattern of asymmetric
substitution from LLU to VUA where demand for higher speeds at the retail
level is not being met over LLU, but can be met over VUA. It is also consistent
with the retail trend described earlier of end users adopting higher speed
broadband products, where available.

5.43 On a current and forward-looking basis, LLU demand is likely to continue to
decline, suggesting that there would be insufficient switching to LLU for it to be
capable of acting as an effective demand-side constraint on VUA. This is
consistent with the comparative magnitude of LLU and VUA. At the time of the
2018 Decision, total LLU lines amounted to 13% of total VUA lines. As of Q2
2023, total LLU lines amounted to less than 3% of total VUA lines.

5.44  As SIRO and NBI FTTP network rollout continues, Eircom overlays FTTC with
FTTP, and VMI overlays its CATV network with FTTP, it is likely that FTTP will
become the largest transmission medium within the lifetime of this market
review period, bearing in mind the continuing decline in copper driven, in
particular, by end user demand for higher broadband speeds capable of
meeting usage expectations.

376 Colt, which purchases [< |l ><] LLU lines, and MTS Media, which purchases [< Il <]
LLU lines, are the only other purchasers of CG WLA from Eircom.
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Figure 23: Broadband subscriptions by platform, Q4 2018-Q2 2023
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Figure 24: NG WLA Lines by Line Type and Network Operator, Q1 2019 — Q2
2023%7 [3XREDACTEDX]

5.45 In its Submission NBI argues that ComReg does not carry out any detailed
analysis of substitution from LLU to VUA, and rather dismisses®® the
possibility of such substitution occurring where a premises is not passed by
both CG and NG networks. Given the rapid decline of LLU, NBI argues that it
may make more sense for ComReg “not to consider only those premises
actively using LLU products today rather than all CG premises” since only a
limited number of EAs have been unbundled, and within those only shorter

377 WLA lines include merchant market and self-supply figures for VUA, including VUA inputs used to
supply Bitstream.

378 At paragraph 5.86 of the 2023 Consultation.
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lines capable of supporting a reasonable broadband offering (i.e. with a high
‘pre-qual’ value) have actually been used for LLU.>"°

546 ComReg disagrees with NBl's view. NBI appears to suggest that the market
definition exercise should consider all CG premises, rather than premises
actively using LLU products. The market definition perspective assesses
whether sufficient users of actual LLU would switch to viable alternatives such
as VUA. In this context current LLU users are, in ComReg’'s view, the
appropriate starting point.

547 VUA is a substitute for LLU, but only where a premises served by a copper
network capable of delivering LLU is also passed by a NG network capable of
delivering VUA. Where this is not the case, there is no practical possibility of
an Access Seeker switching from LLU to VUA.

5.48 ComReg also notes that while the provision of LLU is notionally possible where
a premises is passed by a full copper network, the evidence of actual LLU
usage shows that only a certain number of EAs appear to be commercially
viable for LLU (with this declining over time as FTTx networks are rolled out).
In this context, ComReg remains of the view that, when considering
substitution from LLU, it is appropriate to consider where LLU is present (and
on a forward-looking basis likely to be present) since what is being assessed
is the potential for actual switching to constrain a SSNIP by a HM.

5.49  The impact of asymmetric substitution is also taken into account at competition
assessment stage including prospective future use of LLU.

5.50  Accordingly, the provision of LLU and VUA is characterised by asymmetric
substitution. ComReg defines separate LLU and VUA focal products and
carries out its product market assessments from these points.

Local Loop Unbundling (‘LLU’) focal product

5.51 LLUis a CG WLA product which also includes Full Unbundling,*®° Line Share
(‘LS)*®" and Sub-Loop Unbundling (‘SLU’) products. It is a passive local

379 NBI Non-confidential Submission, p.6.

380 Full Unbundling allows Access Seekers to use the entire physical copper access path located
between Eircom's telephone exchanges (or equivalent) and the customer's premises for the purposes
of supplying voice, broadband and other services. Eircom describes its Full Unbundling product as
‘Unbundled Local Metallic Path’ (‘ULMP’).

381 Line Share allows an Access Seeker to only rent part of the copper access path, specifically the
frequencies which enable delivery of a broadband service. Line Share requires the presence of a
narrowband connection, so the retail end user must also maintain a line rental service.
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5.52

5.53

5.54

5.55

access>®? service offered over copper only that, similar to VUA, allows Access
Seekers to provide downstream retail and/or wholesale end users with a range
of services. The 2018 Decision defined LLU as the sole WLA focal product and
Eircom supply of LLU is currently subject to the obligations set out in the 2018
Decision. The details of Full Unbundling and Line Share products (and
associated facilities) offered by Eircom pursuant to its regulatory obligations
are set out in its Access Reference Offer (‘(ARO’).*%*

Access Seekers can use LLU to provide a range of downstream services at
the wholesale and retail level, including (but not limited to) broadband access,
telephony, and other services.

Eircom is the sole provider of copper-based LLU, LS and SLU products and
these products are therefore, in principle, available on a ubiquitous basis on
Eircom’s nationwide legacy copper network. However, in practice, LLU, SLU
and LS are purchased by a small number of Access Seekers, and demand for
these products has declined by 77% since the publication of the 2018 Decision.
As of Q2 2023, Eircom offered a total of 7,164 full or shared LLU lines across
its copper network, less than 3% of the equivalent number of Eircom VUA lines.

In their Submissions to the 2023 Consultation, BT and ALTO each stated that
SLU should be included in both the CG WLA and the NG WLA product markets
because technically and practically, SLU is an essential part of FTTC, as FTTC
uses copper wires from the street cabinet to the end user premises.***

ComReg disagrees with this proposition. The proposal to define separate LLU
and VUA focal products (and, therefore, separate CG WLA and NG WLA
product markets) arises from the presence of differences in quality and speed
characteristics, as well as asymmetric substitution, based on the underlying
capabilities of copper and fibre. SLU could only be included in the VUA focal
product (and, therefore, the NG WLA market) if it had the necessary product
characteristics as described at paragraphs 5.56 to 5.60 below, not just
because it is an input to a NG product (FTTC WLA). Moreover, were SLU to
be included in both the LLU focal product and the VUA focal product, this would
suggest, arising from asymmetric substitution, that SLU would constrain itself
in one direction (from VUA to LLU), but would not constrain itself in the
opposite direction (from LLU to VUA). This is not a tenable proposition. The

382 Passive access products enable an Access Seeker to utilise the network facilities of a wholesale
supplier, where those facilities are supplied without active powered equipment. VUA products are active
in the sense that they are supplied and function over powered electronic equipment.

383

https://www.openeir.ie/reference-

offers/#:~:text=The%20Access%20Reference%200ffer%20(AR0O,and%20Unbundled%20Local%20M

etallic%20Path.
384 BT Non-confidential Submission, p.6 and ALTO Submission, pp.4-5.
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presence of asymmetric substitution (along with the lack of any actual use of
SLU by Access Seekers to date) suggests that SLU is appropriately excluded
from the NG WLA market as, in response to a SSNIP of VUA, there would
likely be insufficient switching to SLU.

Virtual Unbundled Access (‘VUA’) focal product

5.56

5.57

5.58

The 2020 Explanatory Note®®° sets out three criteria to assess whether VUA is
functionally equivalent to physical unbundling, and therefore capable of being
included in the WLA market:

(@) Criterion 1 — Access occurs locally in principle,

(b) Criterion 2 — Access is generic and provides Access Seekers with a
service-agnostic transmission capacity uncontended in practice, and

(c) Criterion 3 — Access Seekers have sufficient control over the
transmission network.

For the purposes of the product market definition exercise, the focal product is
deemed to be offered by a HM. In practice, three operators — Eircom, SIRO,
and NBI - offer VUA at varying coverage levels throughout the State which
meets the three EC criteria set out above. In October 2022, VM| announced
that it would commence the provision of wholesale services over FTTP to
Vodafone, but ComReg understands that, as of October 2023, service delivery

has not yet commenced [X GG
.
e
———§JI

VUA may be delivered over FTTC, which consists of a fibre component to the
cabinet and a copper component to the end user premises, or FTTP, which
consists of a full fibre path. Since the publication of the 2018 Decision in Q4
2018, fibre rollout has increased, and the percentage of merchant market VUA

delivered over Eircom, NBl and SIRO FTTP has increased, as set out at Figure
25 below:8°

385 At p.49.

386 Based on data reported in Eircom quarterly results, available at https://www.eir.ie/investorrelations/
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Figure 25: Eircom, SIRO & NBI merchant market VUA, Q1 2019- Q2 20233
[3S<REDACTEDX]

Figure 26: WLA Lines including Merchant Market and Self-Supply, Q1 2019 —
Q2 2023 [3<REDACTEDX]

5.59  Figure 25 makes clear that merchant market FTTP VUA as a proportion of total
VUA has increased since 2019 both relatively (from [3< Jiil] <] to [>< Il

387 Eircom’s self-supply is generally reported as Bitstream, thus reporting of VUA lines is merchant
market only.
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5.60

3<])*%¢ and absolutely (from [< I 3<] lines to [>< A <] lines),*®
while VUA delivered over FTTC has declined in relative terms (from [3< |}
] to [X< R ><]**° of total VUA lines). In this regard, since Q4 2022, FTTP
has overtaken FTTC to account for the majority of VUA. Over the lifetime of
this market review, ComReg expects that FTTP will continue to increase its
proportion of VUA. These dynamics are driven partially by new FTTP
connections to greenfield sites, but also by Eircom replacing existing FTTC
with FTTP by overlaying the copper connection from the premises to the
cabinet with fibre. Thus, FTTP rollout is a combination of brand new rollout to
newly-constructed premises and upgrading existing FTTC rollout to FTTP.

Taking these likely market dynamics into account, on a forward-looking basis,
it is appropriate to include VUA delivered over FTTC and VUA delivered over
FTTP in the VUA focal product.

NG WLA focal product

5.61

5.62

In its Submission, NBI argued that, had the 2023 Consultation fully accounted
for the presence of all networks at individual premises, ComReg could have
potentially concluded that FTTC was not a focal product, and that FTTP was a
focal product, but only in the ‘Rural GPON’ area.*"’

ComReg disagrees with this proposition. ComReg must first define the
relevant product market(s) before defining the relevant geographic market(s)
(although ComReg recognises there is a relationship between both). The
decision as to whether to treat the Rural GPON Area separately from a market
definition perspective also falls for consideration at geographic market
definition stage. Additionally, NBI’s suggestion implies that no focal product be
identified outside the Rural GPON Area. The first step in the product market
definition exercise is identifying a focal product in respect of which a
competition bottleneck may occur. Having done so, ComReg then examines
substitutability from potential alternative products or services. Accordingly,
ComReg cannot properly conduct a product market definition exercise without
first having identified a focal product.

388 From 10-20% to 50-60%.
389 From 0-100,000 to 200,000-300,000 lines.
390 From 80-90% to 40-50%.

397 NBI Non-confidential Submission, p.7. “Similarly, ComReg might have reached a conclusion that
FTTC is not a focal product, but that (only in the “300k rural area”) FTTP is a focal product.” The ‘Rural
GPON Area’ is the term which ComReg uses to describe those premises described in paragraph 3.31
above, together with additional premises in the Commercial NG WLA Market served by Eircom on the
basis of GPON technology. As of Q2 2023, the Rural GPON Area consists of ¢.380,000 premises.
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5.63

5.64

ComReg understands NBI’'s argument to imply that there should be different
focal products — and therefore the possibility of separate product markets — on
the basis that, since there is no FTTC in the Rural GPON Area, FTTP should
be the appropriate focal product in that area. ComReg considers that, on
balance, it remains appropriate to define a VUA focal product delivered over
both FTTC and FTTP for the reasons set out at paragraphs 0 and 5.60 above.
Even though both FTTC and FTTP (where available) are ultimately considered
to fall into the same product market, FTTP will, towards the end of the review
period, likely be the predominant transmission medium. ComReg also notes
that a HM supplier of both FTTC and FTTP is unlikely to constrain itself through
substitution across each of these media.

As set out at paragraph 3.31 above, the Rural GPON Area consists of
premises originally included in the IA, but which were removed from the IA
after Eircom provided DECC with binding commitments to provide FTTP on a
commercial basis. This presumably underpins NBI’'s argument that FTTP
should be the focal product in respect of the Rural GPON Area. However, as
set out at paragraph 5.60 above, ComReg defines an NG WLA focal product
consisting of VUA delivered over both FTTC and FTTP, in view of the
continuing significance of FTTC VUA, but also the persistent shift towards
FTTP VUA on an ongoing basis. In any event, ComReg expects that, over the
lifetime of this market review, FTTC VUA will decline overall, with FTTP
becoming the predominant means of delivering VUA.

Eircom VUA

5.65

5.66

Eircom’s FTTx-based VUA products are available on an extensive, but not
national, basis where Eircom has rolled out its FTTx network.

As of Q2 2023, Eircom provided [< I ><] merchant market
VUA lines over its FTTC and FTTP networks. These products are purchased
by a number of Eircom’s wholesale customers (including BT, Vodafone,
Magnet and Digiweb) in those areas where Eircom has rolled out its FTTx
network. As of Q2 2023, Eircom reported that it had passed 986k premises in
the State with FTTC and just over 1 million premises with FTTP, amounting to
total FTTx coverage of 90% of premises.**? Eircom is therefore capable, in
principle, of delivering VUA over FTTC or FTTP to 90% of premises in the
State, according to its own calculations.

392 Eir Group Results, Q2 2023, at page 7
www.eir.ie/opencms/export/sites/default/.content/pdf/IR/presentations/2022 2023/eir Q2-

23 results presentation.pdf. Eircom calculated the figure of 90% based on an estimated 2.3 million

total premises in Ireland, based on total GeoDirectory address points.
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5.67 Table 12 below sets out Eircom’s FTTP rollout to date which, as of Q1 2023,
has passed over 1 million premises, with Eircom having grown its FTTP
footprint by over 258,000 premises in the year to this date.

Table 12: Eircom FTTP Rollout to date, as of Q2 20233% [3<XREDACTEDX]

Quarter Premises passed

Q2 2023
Q1 2023
Q4 2022
Q3 2022
Q2 2022
Q1 2022
Q4 2021
Q3 2021
Q2 2021
Q1 2021
Q4 2020
Q3 2020
Q2 2020
Q1 2020
Q4 2019
Q3 2019
Q2 2019
Q1 2019

393 ComReg QKDR data, as of Q2 2023.
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5.68

5.69

5.70

5.71

Eircom Remote VUA and Local VUA fall into the VUA focal product

ComReg distinguishes two types of Eircom VUA product:

(@) Local VUA — where the Eircom MDF/ODF** and the customer traffic
handover point (being the serving Agg node/WEIL)*°° are co-located in
the same exchange; and

(b) Remote VUA — where the Eircom MDF/ODF and the customer traffic
handover point (being the serving Agg node/WEIL) are not co-located in
the same exchange.

In the case of Eircom Local VUA, the customer traffic handover point is at the
local exchange. Therefore, the local access condition is likely satisfied for
Local VUA, which therefore should form part of the WLA focal product. In the
case of Eircom Remote VUA, the traffic handover point is not at the local
exchange, but at a higher point in the network hierarchy.

For FTTX, the access path is either fibre (in the case of FTTP) or a combination
of copper and fibre (in the case of FTTC). Fibre optic cables use optical signals
which can transmit customer data over much greater distances than their
copper equivalent. Therefore, the traffic handover point between the access
and core networks over FTTx no longer needs to be as close to the customer
premises as over copper. The shift to FTTx access paths accordingly has
consequences for network build and the positioning of traffic handover points.

Services delivered over FTTx allow network SPs to optimise network
architecture compared to copper, by reducing the number of traffic handover
points in the network, while providing similar or improved services to retail and
wholesale customers. FTTx diminishes or removes the physical distance
limitation associated with the copper access path that pre-determined traffic
handover points. It is therefore no longer necessary to connect customers to
the core network at the nearest local exchange to provide retail services, and
customer traffic can be aggregated more efficiently at a higher point in the
network hierarchy (i.e. at larger, more centralised exchanges). This approach
benefits both the network SP and potential wholesale customers, because the
network SP can optimise its investment, and the wholesale customer can offer
retail or wholesale services based on VUA at exchanges that may not have
been economically viable to unbundle without aggregating customer traffic.

394 Main Distribution Frame (‘MDF’) and Optical Distribution Frame (‘ODF’) respectively. The Main
Distribution Frame is a termination point within the local exchange where exchange equipment and
terminations of local loops are connected via jumper wires. The ODF uses fibre cable.

395 Aggregation Node (‘AGG node’) and Wholesale Ethernet Interconnection Link (‘"WEIL’). The WEIL
is the interconnection service provided by Eircom which provides a handover for various wholesale
products including its NGA and NGN wholesale products.
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5.72

5.73

As Eircom’s FTTx network rolled out, initially at larger exchanges with high
customer density, local traffic handover points were maintained. However, as
FTTx rolls out to less densely populated locations, the traffic handover points
are moved from the local exchange to a larger nearby exchange, in order to
optimize the network investment. The 2014 Explanatory Note notes that such
changes are likely and that the number of interconnection points does not need
to be equivalent to the copper network’s points of interconnection.*°

ComReg is accordingly of the view that the local condition can be fulfilled by
Remote VUA, even if the point of interconnection is not at the local exchange,
but at a suitable location in the network hierarchy i.e. at a higher point in the
network. Eircom Local VUA and Remote VUA therefore both meet the local
access condition for inclusion in the VUA focal product.

SIRO VUA

5.74

5.75

5.76

SIRO offers VUA over its FTTP network which is purchased by a number of
Access Seekers. SIRO considers itself to be active in the provision of WLA,
and ComReg included SIRO VUA in its 2018 WLA product market definition.

The SIRO network is being rolled out to 154 towns across lIreland in two
phases. By May 2023, Phase 1 had completed, and Phase 2 had commenced.
The planned SIRO footprint overlaps with Eircom’s FTTC/FTTP network over
which VUA products can also be purchased, but only has a marginal overlap

with the NBI 1A, at [3< IEEGGG 5<].**

As set out in Table 13, as of Q2 2023, the SIRO network has passed over
502,000 premises, and is available in 111 towns.?*® SIRO’s Phase 2 plans
suggest an intention to rollout to an additional 344,000 premises, with the
eventual announced intention being to pass 770,000 premises overall in 154
towns.*? In the four-year period to Q2 2023, SIRO increased its network
footprint by circa 250,000 premises, passing just over 61,000 additional
premises in the year to Q2 2023.

39 2014 Explanatory Note, page 43. The 2020 Explanatory Note does not address this point.
397 Between 5,000 and 15,000 premises
39 In November 2023 SIRO announced that it had passed over 535,000 premises. https://siro.ie/

399

https://www.irishtimes.com/business/technology/siro-announces-620m-investment-to-upgrade-

broadband-network-1.4712850
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Table 13: SIRO rollout to date, as of Q2 2023%%° [3<XREDACTEDX]

Quarter E;zr:eizes
Q2 2023
Q1 2023
Q4 2022
Q3 2022
Q2 2022
Q1 2022
Q4 2021
Q3 2021
Q2 2021
Q1 2021
Q4 2020
Q3 2020
Q2 2020
Q1 2020
Q4 2019
Q3 2019
Q2 2019
Q1 2019

5.77 SIRO VUA is delivered over its FTTP network, which is capable of delivering
speeds of up to 10 Gbps in most of its network locations.*°" Accordingly, SIRO
VUA is capable of meeting similar intended usage cases to Eircom VUA (and
exceeding intended usage cases over LLU).

400 ComReg QKDR data, as at Q2 2023.

401 hitps://siro.ie/news-and-insights/why-10-gigabits-why-now/
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NBI VUA

5.78

5.79

5.80

5.81

5.82

NBI's Reference Offer describes six VUA products:*%?
Table 14: NBI VUA products

Product name ‘Downstream Upstream ‘

VUA Consumer Standard | 500 Mbps 50 Mbps

VUA Consumer Premium 1 Gbps 100 Mbps
VUA Consumer Elite 1 Gbps 200 Mbps
VUA Business Standard 500 Mbps 100 Mbps
VUA Business Premium 1 Gbps 200 Mbps
VUA Business Enterprise |2 Gbps 400 Mbps

NBI describes the products it offers for sale in the IA as VUA, subject to the
provisos that it has deployed network and the Access Seeker has the required
wholesale infrastructure in place to facilitate service for an end user.**®

NBI’s pricing of its VUA and Bitstream products is constrained by the terms of
the NBP Contract. In particular, NBI is required to set its prices by reference to
a Benchmark Reference Price (‘BRP’) which is set against a comparable
regulated wholesale product, if such a product exists. Otherwise, the BRP is
set against the average wholesale prices which prevail in other, more
competitive, parts of the State.

In any year, NBI may not increase its prices by more than 10%, unless the
BRP increases by that amount. NBI is not obliged to price at the BRP and may
price at any level below it. ComReg understands that, if NBI increases its
prices, and to the extent this leads to generation of additional revenues, such
revenues would be regained by the State through the clawback mechanism.*%*
Aside from the pricing obligations already in place, this may reduce incentives
to engage in excessive pricing.

NBI is required to seek Ministerial approval to alter its VUA prices and, in doing
so, must not exceed the BRP or cause a wholesale margin squeeze.

402 Standard Access Agreement relating to Wholesale Bitstream and VUA Broadband Products, V2.3,
dated 21 December 2022 (the ‘NBI Reference Offer’). Available online at https://nbi.ie/service-provider-
portal/?id=c3ba04aa-3258-4623-a3c4-772d8511c933 Correct as at August 2023.

403 NBI Reference Offer, at p.56.

404 https://www.gov.ie/en/publication/c1b0c9-national-broadband-plan/ - Project Governance and

Compliance.
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5.83 NBI VUA is delivered over its FTTP network, which is capable of delivering
speeds of up to 2 Gbps and is future-proofed to deliver speeds of up to 10
Gbps.*%> Accordingly, NBI VUA is capable of meeting similar intended usage
cases to both Eircom VUA and SIRO VUA, and of exceeding intended usage
cases over Eircom LLU.

VUA offered by new market entrants

5.84 ComReg recognises the possibility of market entry in the provision of VUA and
notes, in particular, announcements by VMI to this effect in November 2021
and October 2022.%°° VMI has publicly announced its intention to overlay its
CATV network with FTTP, and to commence provision of wholesale services
over that FTTP network. It announced in October 2022 that it had reached
agreement with Vodafone for the provision of wholesale services and
announced in October 2023 that it had reached agreement with Sky for the
provision of wholesale services. ComReg interactions with VMI over 2022 and
2023 suggest that it is unlikely that such service provision will commence at

any level of materiality before [< | NG
I, <]

5.85 When VMI offers a VUA product over FTTP which meets the characteristics
set out at paragraph 5.56 above (on the basis of the information available to
ComReg understands that a VUA product offered by VMI would meet these
criteria) and such a product is used by Access Seekers it is ComReg’s position
that this forms part of the VUA focal product offered by a HM — and is therefore
part of the WLA market.

5.86 In October 2022, VMI announced that it had reached agreement with Vodafone
for the provision of wholesale services over its FTTP network, despite the fact
that material overlay of its CATV network with FTTP had not yet occurred at
that time. VMI also announced a wholesale agreement with Sky in October

2023 [< I
N

I <] While VMI has begun rollout of fibre, it has
not, as of October 2023, provided ComReg with detailed forward-looking

deployment plans, as detailed at footnote 102 above.*°” The rollout of VMI's

405

https://nbi.ie/fags/#:~:text=The%20NB|%20network%20is%20being,as%20your%20data%20needs %2
Odo.

406 https://www.virginmedia.ie/about-us/press/2021/virgin-media-ireland-announces-national-fibre-
network-upgrade and https://www.virginmedia.ie/about-us/press/2022/virgin-media-announces-
wholesale-deal-with-vodafone-ireland/.

407 VMI, Eircom and SIRO have all indicated to ComReg that they are unable to forecast deployment
plans with a high degree of accuracy more than one to two months in advance.
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new FTTP network is in addition to its FTTP footprint of [3< | ><]
premises passed with RfoG as of Q1 2023, technology, which was not
capable of supporting wholesale services, as detailed at footnote 103 above.
However, this RfoG FTTP footprint is capable of being readily converted to
XGS-PON and can be used for the supply of wholesale broadband services.

5.87 (<

X].

5.88  As of October 2023, VMI does not yet offer a VUA product [X N
e —————e e EE——————————————

I <], with < I 5<].
VMI’s overlay of CATV with FTTP is still at the early stages and as at Q2 2023
is estimated to pass some [ I ><] rremises, which includes
previous RfoG FTTP passed premises it had already passed prior to its FTTP
network upgrade announcement.

5.89 VMI has indicated to ComReg that it intends to have completed its FTTP
network overlay [3< I <] towards the end of the market
review period covered by this Decision. As of November 2023, VMI does not
currently offer VUA and has not provided ComReg with detailed plans for
where and when it plans to do so (other than the intention to completely overlay
its CATV network), but has indicated that it intends to do so by the end of the
five-year lifetime of the market review period. ComReg therefore considers that
VUA offered over VMI FTTP is included in the VUA focal product but, noting

498 Throughout this Decision, ComReg mostly relies on data as of Q1 2023 which was made available
by SPs to ComReg on 9 May and processed for publication by ComReg on 15 June 2023. Operators
are obliged to provide certain data to ComReg on a quarterly basis to facilitate, inter alia, the publication
by ComReg of its Quarterly Key Data Report (QKDR), with such information also used for carrying out
other regulatory functions including market analyses. Given the need to check and clean and analyse
these quarterly data, ComReg has relied on Q1 2023 quarterly data. ComReg has also noted, where
relevant, Q2 2023 QKDR data provided to ComReg (this data being made available by SPs to ComReg
on 2 August and processed for publication by ComReg on 7 September 2023) or other public data
sources for later periods — and draws attention to where this later data shows that previous trends have
materially changed. Data provided to ComReg as of Q2 2023 by VMI suggest that the number of
premises passed by VMI FTTP had increased from [< [ <] in Q1 2023, to [< N
B <] premises in Q2 2023. This is a sizeable increase on the previous quarter, noting that
average quarterly VMI FTTP rollout in the period Q1 2019 to Q1 2023 had been [< N ><]
premises. However, VMI FTTP nevertheless continues to form a small proportion (in the range of 10-
20%) of its overall CATV and FTTP network deployment. VMI has indicated to ComReg that its current
FTTP rollout and investment pattern leads to homes becoming serviceable in lumpy and bulk volumes.
This suggests that VMI FTTP rollout figures may be characterised by unevenness and irregularity, such
that reporting in one quarter may not give reliable indicators of activity in subsequent quarters.
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5.90

5.91

5.92

that VMI FTTP rollout and wholesale service provision is still at the early stage
of development and the associated uncertainties, it is only possible to account
specifically for VMI FTTP rollout on a forward-looking basis in its geographic
market assessment where it has provided sufficiently detailed and reliable
deployment plans.

Eircom contends in its Submission that ComReg should have taken VMI FTTP
rollout into account in the WLA market definition exercise, as it did when
assessing the retail broadband market, when it designated VMI as a Network
Operator on the basis of its incipient FTTP rollout and intention to ultimately
offer wholesale services over that network. As Eircom notes, ComReg took
VMI FTTP overlap into account at paragraph 4.230 of the 2023 Consultation
in its assessment of the geographic parameters of the retail broadband market
CATV. However, it does not follow, as Eircom suggests, that ComReg should
take the exact same approach in its assessment of the WLA market.*"?

As set out above, ComReg includes VUA offered over FTTP in the VUA focal
product. From a product market definition perspective, this includes VUA
offered over VMI FTTP once service provision commences, given that VMI has
publicly announced its intention to provide wholesale access to both Sky and
Vodafone and is currently engaged in a network investment and upgrade
programme to allow it to do so. Accordingly, ComReg considers that VMI is
likely, with a very high degree of probability, to have the ability and intention to
supply of VUA over the lifetime of this market review (although ComReg notes

that [5< |
e

|
<]. ComReg accordingly takes future VMI WLA market entry into account, but

cannot, based on data provided to it by VMI (or the non-availability of such
data), state with certainty precisely what locations and when VUA provision
will commence at local level. However, in the absence of sufficiently reliable
deployment plans as to the timing and location of its FTTP overlay, it is only
possible to take VMI FTTP rollout into account at geographic market definition
stage where such data are made available to ComReg.*"°

ComReg has therefore included VUA over FTTP to be provided by VMI in the
focal product, although as noted above, VMI has yet to commence VUA
service provision. Additionally, in the context of the assessment of the
geographic scope of the NG WLA market discussed in section 5.3 below,

499 Eircom Non-confidential Submission, paragraph 24.

410 ComReg also assesses whether VMI is capable of acting as a constraint on the supply of VUA on
the relevant market in the competition assessment at Section 6.5.2 below.
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ComReg assesses VMI FTTP network coverage where it could potentially be
used to supply VUA on the basis of information and evidence available.

VUA and LLU self-supply form part of the LLU and VUA focal products

5.93

5.94

5.95

SIRO and NBI are both active at the wholesale level only (although SIRO is a
50:50 joint venture between ESB and Vodafone, with Vodafone being active
at the retail level). In contrast, Eircom provides wholesale inputs to its own
retail arm (self-supply), as well as to Access Seekers (merchant market
wholesale supply). Similarly, and on a forward-looking basis, VMI intends to
provide VUA to its own retail arm (self-supply), as well as to Access Seekers
(merchant market wholesale supply) on its FTTP network. For the purpose of
this market definition exercise, ComReg considers that Eircom self-supply of
LLU and VUA falls within the appropriate focal products, alongside its
merchant market supply to Access Seekers. This is because, in ComReg’s
view, Eircom’s self-supply could be relatively easily converted into external
merchant market supply within a reasonable timeframe and without incurring
significant costs or risks. In this respect, the 2020 Explanatory Note states:

“NRAs should commence the exercise of defining the relevant product
or service market by grouping together products or services that are
used by consumers for the same purposes (end use). Where self-
supply and external supply are undistinguishable from a consumer
perspective and services are functionally similar and interchangeable,
such self-supply should be considered to be part of the same product
market as the services supplied externally.™"

For example, Eircom implicitly provides LLU to its own retail business (self-
supply), as well as to Access Seekers (external merchant market supply) using
its copper network inputs and provides VUA on the same basis using its FTTx
network inputs. Similarly, ComReg considers, in principle and on a forward-
looking basis, that the retail self-supply of other SPs active in the merchant
wholesale market would also fall within the relevant WLA markets.

ComReg specifically considers that Eircom’s implicit self-supply of LLU forms
part of the LLU focal product, and Eircom self-supply of VUA forms part of the
VUA focal product, on the grounds that both Eircom LLU self-supply and
Eircom VUA self-supply are readily convertible to merchant market wholesale
supply. For the same reasons, and on a forward-looking basis, ComReg
considers that VMI self-supply of VUA over its FTTP network*'? — once that

411 At p.34.

#12 Arising from the fact that [3< |
- ——

I <]
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network is rolled out and being used to supply merchant market VUA — would
form part of the VUA focal product, on the grounds that VMI VUA self-supply
would likely be readily convertible to merchant market wholesale supply.

Overall View on WLA Focal Products

5.96

5.97

5.2.2
5.98

ComReg designates the following two focal products (collectively, the ‘WLA
focal products’):

(@) VUA products provided over Eircom’s FTTx NG network (including VUA
delivered over both FTTC and FTTP), over SIRO’s FTTP network, over
NBI's FTTP network and, on a forward-looking basis, VMI's FTTP
network (the ‘VUA focal product’), and

(b) LLU products provided over Eircom’s copper CG network (including Line
Share and SLU) (the ‘LLU focal product’).

For the avoidance of doubt, the VUA focal product includes Eircom self-supply
of VUA and, on a forward-looking basis, VMI self-supply of VUA on its FTTP
network, and the LLU focal product also includes Eircom self-supply of LLU.

Assessment of Direct Constraints

The designation of two separate WLA focal products implies the presence of
two different WLA product markets — a NG WLA product market and a CG
WLA product market, collectively, the WLA product markets. ComReg
considers the strength of any direct constraints on the WLA focal products to
determine whether the Relevant WLA Markets should be broadened beyond
the VUA focal product and the LLU focal product to include effective
substitutes. In particular, ComReg considers:

(a) Potential demand-side substitution (paragraphs 5.99 to 5.107 below);
and

(b) Potential supply-side substitution, including the self-supply of vertically-
integrated SPs (see paragraphs 5.108 to 5.145 below).

Demand-Side Substitution

5.99

Demand-side substitution measures how customers react to small but
significant and permanent price increases. The measurement of demand-side
substitution is formalised in the HMT. The HMT assesses whether a small but
significant non-transitory increase in price (a ‘SSNIP’) above the competitive
level — taken to be in the range of 5% to 10% - of a focal product supplied by
a HM would induce a sufficient number of customers to switch to an alternative
product, such that it would render the price increase unprofitable. If enough
customers switch to the alternative product, rendering the price increase
unprofitable, then the alternative product is also included in the relevant
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5.100

product market. The HMT is carried out for any number of alternative products
which, by means of their characteristics, prices and intended use, may
constitute an effective substitute to the focal product. If switching to these
alternative products renders the SSNIP (above the competitive level) of the
focal product (and any alternatives already deemed substitutable) unprofitable,
then these are also included in the relevant product market.

On the demand side, ComReg considers what, if any, products can act as an
effective direct constraint on the WLA focal products (and therefore may fall to
be included in the same relevant markets). ComReg notes that WLA is only
provided over copper, FTTC, and FTTP networks. In particular, VMI does not
offer WLA — nor does it intend to offer — WLA over its widespread CATV
network. As noted above, ComReg includes WLA to be offered by VMI over its
FTTP network — although service delivery has not yet commenced
commercially, as of October 2023 — in the NG WLA focal product.

Alternative FTTP networks

5.101

5.102

Eircom, SIRO and NBI operate copper and FTTx networks with substantial
regional or national presence. Aside from these networks, a number of smaller
SPs (for example, Magnet Plus, Digiweb, or Enet) operate FTTP networks with
local reach. In principle, these FTTP networks may be technically capable of
providing VUA. At the time of publication of this Decision, however, neither
Magnet nor Digiweb offer wholesale merchant market access to their
networks. In the absence of appropriate billing systems and other systems
necessary to facilitate the delivery of wholesale broadband to Access Seekers,
the self-supply by such operators of broadband inputs is not readily
transferable to wholesale supply. Accordingly, ComReg considers that
alternative FTTP networks such as Magnet Plus or Digiweb are unlikely to
generate sufficiently effective direct demand-side constraints on the LLU focal
product or the VUA focal product.

In contrast to SPs such as Magnet or Digiweb, Enet markets a range of
wholesale products which rely on Enet’'s own network, as well as Eircom and
SIRO network inputs, which enable Access Seekers to provide high speed
broadband and telephony services to their own retail end users. ComReg
understands that these products share characteristics which are more similar
to WCA than WLA, as Enet provides the backhaul component of the service
(as set out at Figure 27 below). For this reason, ComReg considers that Enet
does not offer a WLA product.
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Figure 27: Enet Broadband Enabler product*®
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Accounting for asymmetric substitution

5.103 As set out at paragraphs 5.38 to 5.53, ComReg considers that VUA and LLU

5.104

5.105

5.106

are characterised by asymmetric substitution. Asymmetric substitution raises
analytical challenges in a market review process. In determining how best to
account for asymmetric substitution, ComReg has had regard to BEREC
guidance, as set out in the BEREC FMS Report. The BEREC FMS Report
notes that NRAs may address asymmetric substitution in either of two ways.

Under Practice A, an NRA assesses asymmetric substitution at market
definition stage, having first identified the focal product. If there is substitution
from the focal product to the alternative product, but not vice versa, the
alternative product is included in the same market as the focal product. If, on
the other hand, there is no substitution from the focal product to the alternative
product, but substitution from the alternative product to the focal product, the
alternative product should not be included in the market.

Under Practice B, the NRA does not include the focal product and the
alternative product in the same market, regardless of the direction of
substitution between the products. The NRA considers that the alternative
product belongs to a distinct adjacent product market exercising competitive
constraints on the focal product market. Any competitive constraints arising
from asymmetric substitution are taken into account at competition
assessment stage, on a forward-looking basis.

Based on the particular circumstances of VUA and LLU provision in the State,
as well as having regard to retail market dynamics, which strongly suggest that
NG broadband will be the predominant retail broadband offering over the

413 Broadband-Enabler-WebPD-V1.2.pdf (enet.ie). Correct on website as at September 2023.
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projected five-year market review period, ComReg considers that Practice B
is more appropriate, and considers the implications of asymmetric substitution
at competition assessment stage, rather than at market definition stage. This
will not affect the outcome of the analysis as the impact of asymmetric
substitution on competition is appropriately taken into consideration. While
VUA may, in principle, be a substitute for LLU on the basis of asymmetric
substitution, it will not be a substitute in practice where a premises is not
passed by both CG and NG networks. ComReg considers it highly likely that
many of the premises within the NBP |A are copper-only premises and,
pending NBI rollout, do not have alternative FTTx networks available to them.

5.107 Accordingly, ComReg addresses asymmetric substitution at competition
assessment stage.

Supply-Side Substitution

5.108 ComReg must also consider whether any alternative products could act as an
effective supply-side substitute to the focal products. Supply-side substitution
measures how potential (rather than actual) competitors react to price
increases. The HMT assesses whether a SSNIP of a focal product supplied by
a HM would cause sufficient new entry into the relevant market by potential
competitors, such as to render the price increase unprofitable.

5.109 The Notice on Market Definition makes clear that the impact of supply-side
substitution must be equivalent to the impact of demand-side substitution, in
terms of effectiveness and immediacy:*'*

“Supply-side substitutability may also be taken into account when
defining markets in those situations in which its effects are equivalent
to those of demand substitution in _terms of effectiveness and
immediacy. This means that suppliers are able to switch production
to the relevant products and market them in the short term without
incurring significant additional costs or risks in response to small and
permanent changes in relative prices. When these conditions are met,
the additional production that is put on the market will have a
disciplinary effect on the competitive behaviour of the companies
involved. Such an impact in terms of effectiveness and immediacy
is equivalent to the demand substitution effect.”

5.110 In particular, ComReg considers whether an SP would be likely, in response
to a HM’s SSNIP of the LLU focal product or the VUA focal product above the
competitive level, to switch into provision of WLA in the immediate to short
term (typically within one year), without incurring significant costs, and start
supplying services of equivalent characteristics to the focal products. ComReg

414 See paragraph 20. ComReg emphasis added.
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5.111

5.112

5.113

also considers whether supply-side substitution would render the HM'’s price
increase unprofitable through any consequential demand-side substitution.

Aside from the demand-side substitution possibilities identified at paragraphs
5.99 to 5.107 above, constraints on the focal products may also arise from
potential competitors who, by means of supply-side substitution, offer
merchant market WLA to Access Seekers, and/or self-supply WLA as an input
to the provision of their own retail broadband or WCA. This could include, inter
alia, WLA supplied by vertically-integrated SPs (not supplying merchant
market services).

In carrying out this assessment, ComReg has considered Respondent
Submissions to the 2023 Consultation, SPs’ responses to the IIRs, particularly
views and evidence provided by SPs that indicate the strength of any direct
constraint arising from supply-side substitution (including from vertically-
integrated SPs).

ComReg considers below the potential for WLA supply-side substitution by
SPs (including self-supply where relevant) over the following platforms:

(a) CATV (paragraphs 5.114 to 5.125 below);

(b) FWA (paragraphs 5.126 to 5.129 below);

(c) Localised alternative FTTP (paragraphs 5.130 to 5.134 below);
(d) Mobile services (paragraphs 5.135 to 5.137 below); and

(e) Leased lines (paragraphs 5.138 to 5.143 below).

Supply-side substitution (including self-supply) over CATV

5.114

5.115

5.116

VMI offers retail broadband over its CATV network on a standalone basis, as
well as in a bundle together with RFTS, Pay TV or mobile telephony. ComReg
considers the possibility of LLU or VUA supply-side substitution arising from
VMI’s vertically-integrated CATV network.

In assessing any direct supply-side constraint posed by VMI CATV, ComReg
notes that VMI has not expressed any interest in providing WLA on its CATV
network. Moreover, as set out at paragraphs 5.89 to 5.92 above, VMI
announced its intention to commence provision of wholesale services to
Vodafone (in October 2022) and Sky (in October 2023) over its FTTP network.
Such wholesale services will include VUA. Bearing these plans in mind,
ComReg assesses the likelihood of supply-side substitution over CATV from
both a technical and a strategic perspective.

In terms of whether it is technically feasible to provide WLA over a DOCSIS
3.x CATV network, the conclusions reached by independent consultants WIK
(‘WIK’) in respect of the possibility of providing WLA or WCA over CATV and
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5.117

5.118

5.119

5.120

set out in a report published in March 2016 (‘WIK CATV Report’)*'® remain
technically valid:

(@) It is not technically feasible to deliver VUA products over DOCSIS 3.0
due to the complexity associated with VUA delivery;

(b) DOCSIS 3 does not support the Layer 2 (Ethernet) protocol, which is
typically associated with VUA products;

(c) Inwell-established CATV networks, there is no capacity left for VUA-like
access services with dedicated bandwidth; and

(d) VUA products are unlikely to be possible over the DOCSIS 3.1 standard
as it is adopted.

Noting that the conclusions of the WIK CATV Report continue to be technically
valid, ComReg considers that, over the lifetime of this market review, it is
unlikely to be technically feasible to provide VUA over a CATV network.
ComReg understands that it may be possible to offer VUA over the newer
DOCSIS 4.0 standard*'® but, in light of VMI’s announced moves to overlay
CATV with FTTP, considers it unlikely that VMI would incur the investments
required to upgrade its CATV network to DOCSIS 4.0.

Apart from the likely technical infeasibility, an Access Seeker would incur
significant costs when switching from WLA on an existing FTTx network, to
WLA hypothetically offered on VMI's CATV network (for example, the costs
involved in interconnecting with VMI's local access handover points and in
migrating retail customers to the CATV platform). Furthermore, switching to
VUA delivered over CATV could involve stranding existing investments made
in backhaul and associated equipment (such as WEILSs) in procuring WLA on
FTTx networks. It is also likely that Access Seekers would need to further
develop their own IT and order handling systems in order to integrate with any
VMI order handling/management systems.

Access Seekers providing retail services would also need to replace their retail
customers’ customer premises equipment (‘CPE’) (such as modems) with
specific CPE designed for operating on a DOCSIS CATV network.

Such factors would likely discourage Access Seekers from switching to a
hypothetical CATV-based VUA product, and even if they were to switch, the
transition process would likely take a sufficient period of time such that it would
undermine the immediacy of any competitive impact.

415 Available online at https://www.comreg.ie/publication/technical-feasibility-providing-wholesale-
broadband-access-cable-tv-infrastructure-ec-market-3-2

416 2020 Explanatory Note, pp. 26 and 49.
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5.121

5.122

5.123

5.124

From a strategic perspective, WLA provided over CATV is unlikely to be an
effective supply-side substitute to the LLU or VUA focal products. This is
because VMI has publicly signalled its intention to replace its CATV network
with FTTP, and to offer wholesale services over that network. Accordingly,
over the lifetime of this market review, and on a forward-looking basis, VMI is
likely to progress switching from CATV to FTTP, and is unlikely to commit to
the investment required to offer WLA services on its CATV network (assuming
it was technically possible to do so). From an Access Seeker perspective, it is
unlikely that WLA offered over a network which would eventually be
decommissioned would be an attractive commercial prospect, since Access
Seekers would need to switch to alternative WLA provision as the CATV
network shrunk.

These technical and strategic factors are likely to undermine the strength of
any direct constraint arising from potential supply-side substitution from CATV
networks. For these reasons, ComReg considers that CATV networks are
unlikely to provide an effective supply-side constraint on the provision of LLU
or VUA by the HM over the lifetime of this market review.

In its Submission, Copenhagen Economics suggests*'’ that there appears to
be an inconsistency between ComReg’s view that VMI CATV will not exercise
an effective supply-side constraint on the focal products during the regulatory
period because of VMI’s plans to upgrade its CATV network to FTTP*'® while
also arguing*'? that “it is not possible or appropriate to take VMI FTTP rollout
into account on a forward-looking basis in its geographic market assessment
or its competition assessment [...]".

ComReg does not see any inconsistency between these positions as VMI
CATV is incapable of acting as a supply-side substitute for the focal products
for four broad reasons:

(@) The absence of indicators from VMI that it would be willing to provide
such a service over its CATV network;

(b) The technical infeasibility of offering WLA over a DOCSIS 3.1 network;

(c) The costs*?® an Access Seeker would have to incur to switch to WLA
provided over CATV (which in any event would be replaced over time by
FTTP); and

417 Copenhagen Economics Non-confidential Submission, footnote 90.
418 At paragraph 5.97 of the 2023 Consultation.

419 Copenhagen Economics Non-confidential Submission, paragraph 5.72.

420 Such costs would include, for example, CPE which would not be capable of working across both
CATV and FTTP WLA.
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(d) The low incentives for VMI to invest in WLA over CATV, given its
announced intention to overlay CATV with FTTP.

5.125 ComReg has relied on a number of factors in concluding that VMI CATV is
unlikely to act as a sufficiently effective supply-side substitute to the focal
products. Furthermore, ComReg assesses below the impact of VMI’'s future
supply of VUA over its FTTP network in the context of the definition of the
geographic scope of the relevant market.

Supply-side substitution (inc. self-supply) over Fixed Wireless Access (‘FWA’)

5.126 Although broadband provided over FWA is unlikely to fall within the retail
broadband market,*”’ ComReg nonetheless considers the potential for supply-
side substitution arising from vertically-integrated FWA SPs entering the WLA
markets, as well as FWA self-supply. Digiweb and Imagine both offer FWA-
based broadband services. Following a protracted period of decline from 2008
to 2016, FWA retail broadband subscriptions have rebounded, roughly
doubling from a low of 41,742 in Q2 2016 to 86,170 in Q2 2023. However,
some of this increase can be explained by the collection of data for the first
time from certain FWA SPs who met reporting thresholds for QKDR purposes,
which accounts for approximately 7,200 subscriptions growth since Q4 2021.

5.127 Neither Digiweb nor Imagine currently provide LLU or VUA. However, with
respect to the potential for WLA supply-side substitution over FWA:

(@) ComReg is not aware of any intentions by FWA SPs to commence the
provision of WLA,;

(b) Itis unclear whether it would be possible to provide a suitable technical
substitute for LLU or VUA over FWA. In particular, ComReg is not clear
that FWA would be capable of supporting a local access service of
sufficient quality to meet the expectations of Access Seekers (and,
ultimately, an Access Seeker’s retail or wholesale customers) which
meets the test for WLA designation set out at paragraph 5.56 above;

421 As set out at paragraphs 4.126 to 4.144 above.
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(c) Itis unlikely that there would be significant wholesale demand for a WLA
service provided over FWA networks, even if it were technically possible
to provide such a service. In this respect, while demand for broadband
and other services provided over FWA networks has increased since
2016, and as at Q2 2023 stood at 86,170 subscribers, FWA still only
accounts for 5% of total retail fixed broadband subscriptions, compared
to 22% in the case of CATV, 36% in the case of FTTP, and 30% in the
case of FTTC. As a platform, FWA therefore appears to be less attractive
than other access platforms with greater reach. This is likely to dampen
demand for any retail and/or wholesale service and, therefore, any
derived demand for WLA products provided over FWA,;

(d) The fragmented nature of any hypothetical WLA service on FWA
networks is likely to hinder effective supply-side substitution. In this
respect, ComReg notes that there are two larger FWA SPs and a number
of smaller regional operators, and no individual FWA network would likely
be in a position to offer ubiquitous, or extensive WLA coverage
comparable to Eircom’s LLU or VUA product availability422 (nor is there
likely to be seamless national coverage of WLA, taking all of the FWA
networks collectively). This means that Access Seekers would need to
purchase wholesale services from (and interconnect with) multiple FWA-
based WLA SPs in order to reach the retail and/or wholesale customers
that are currently serviced on the basis of Eircom VUA. This could impose
significant additional costs associated with switching away from LLU or
VUA or, indeed, using it in parallel; and

(e) Access Seekers would be likely to incur costs when switching to an
alternative FWA-based WLA provider, for example, establishing new
backhaul (and associated interconnect) or installing CPE capable of
receiving signals from a FWA service. Switching to a WLA product could
also lead to stranding existing interconnects and backhaul with Eircom.
These factors may discourage Access Seekers from switching.

5.128 For the reasons set out above, there is unlikely to be sufficient demand from
Access Seekers for any hypothetical FWA-based WLA product. Similarly,
ComReg considers that self-supply of WLA by an FWA SP should not be
included in the WLA markets:

(a) It is unlikely that an FWA SP could provide merchant market WLA to
Access Seekers in the short term without incurring significant additional
costs or risks;

422 The largest FWA SP — Imagine — advertises national rural coverage of 74% on its website (as of
August 2023), although it does not specify whether this measures premises, land area, or population.
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5.129

(b) There is unlikely to be significant demand from Access Seekers for a
WLA product offered over FWA; and

(c) Itis not clear that FWA SPs would be in a position to start supplying a
WLA service of equivalent characteristics in the short term in response
to small and permanent changes in relative prices of WLA.

Accordingly, ComReg’s view is that FWA networks are unlikely to provide an
effective direct supply-side constraint on the WLA focal products over the
period of this market review. Similarly, ComReg'’s view is that self-supply by
vertically-integrated FWA SPs should not be included in the WLA markets.

Supply-side substitution (including self-supply) over localised alternative FTTP
networks

5.130

5.131

5.132

5.133

At paragraphs 5.101 to 5.102 ComReg concluded that localised alternative
FTTP networks would be unlikely to generate a sufficiently effective demand-
side constraint on the LLU focal product or the VUA focal product. ComReg
now considers whether those networks are, instead, likely to be capable of
generating a sufficiently effective supply-side constraint.

ComReg is unaware of any intentions by operators of localised alternative
FTTP networks (e.g. Magnet Plus, Digiweb, Enet) to commence provision of
WLA. The total take-up of FTTP-based retail products (either broadband, TV
and/or RFTS) over localised alternative FTTP networks remains very limited.
As of Q2 2023, of a total of 576,856 active FTTP lines, approximately 7,000
lines are provided over localised alternative FTTP networks (<1.5%).

ComReg considers that it is unlikely that a WLA service offered over localised
alternative FTTP networks would meet the expectations of Access Seekers,
given the very limited geographic coverage of these networks at present,
bearing in mind that an alternative FTTP SP could only offer a WLA service in
fragmented and localised geographic areas. It is accordingly unlikely that an
Access Seeker would switch from the (widely available) LLU or VUA focal
products to WLA provided over these localised alternative FTTP networks.

Similarly, ComReg considers that self-supply of WLA by these localised
alternative FTTP SPs does not fall within the WLA markets:

(a) Itis unlikely that such an alternative FTTP operator could provide a WLA
product to third parties in the short term without incurring significant
additional costs or risks;

(b) There is unlikely to be significant demand from Access Seekers for such
a WLA product over localised alternative FTTP networks; and
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5.134

(c) Itis notclearthatan FTTP SP would be in a position to start supplying a
WLA service of equivalent characteristics in the short term in response
to small and permanent changes in relative prices of WLA.

For these reasons, ComReg is of the view that, over the period of this market
review, localised alternative FTTP networks are unlikely to provide a
sufficiently effective direct supply-side constraint on the WLA focal products
and should not be included in the relevant product market. Similarly, self-
supply by alternative vertically-integrated FTTP SPs should not be included in
the WLA markets. However, even if included, given the small scale of these
networks, they would likely have no material bearing on the analysis.

Supply-side substitution over mobile networks

5.135

5.136

5.137

ComReg considers the potential for supply-side substitution arising from
Mobile Service Providers (‘MSP(s)’) that provide MBB services. Three Mobile
Network Operators (‘MNOs’) (Vodafone, Three, and Eircom) currently provide
MBB to end users. For the reasons set out in Section 4, ComReg concludes
that MBB provided over 3G, 4G or 5G mobile networks does not fall within the
retail broadband product market. ComReg nonetheless considers the potential
for supply-side substitution arising from vertically-integrated MNOs entering
the WLA markets, as well as self-supply.

ComReg is unaware of any MNO having expressed an intention to provide
WLA products over their 3G, 4G or 5G networks. ComReg also notes that an
MNO wishing to offer WLA to Access Seekers would likely incur significant and
sunk costs associated with rolling out a (CG or NG) fixed access network.
Network rollout would also likely take a number of years to complete in view of
the need to procure material, contract out labour, secure funding, and apply
for the necessary wayleaves and licenses to lay infrastructure. Given the
stipulation set out in the Notice on Market Definition recalled at paragraph
5.109 above that the impact of a supply-side substitute in terms of
effectiveness and immediacy should be equivalent to demand substitution,
even if an MNO were to undertake a programme of fixed network rollout, this
would be insufficiently immediate to make it an effective supply-side substitute
for the LLU focal product or the VUA focal product.

3G, 4G or 5G networks are unlikely to generate a sufficiently effective supply-
side substitute for the WLA focal products. Vodafone, Three and Eircom self-
supply 3G, 4G and 5G data services, but Vodafone also separately purchases
WLA (and WCA) services from NOs to offer retail broadband services, while
Eircom operates CG and NG fixed access networks, together with its 3G, 4G
and 5G mobile networks (rather than solely relying on their mobile networks to
provide retail services). This suggests that 3G, 4G or 5G MBB is more likely to
be a complement to, rather than a substitute for, WLA services.
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Supply-side substitution over leased lines

5.138

5.139

5.140

5.141

5.142

Leased lines are technically capable of supporting various wholesale and retail
services, including access and data transmission services at the wholesale
level. At paragraph 4.167 above, ComReg found that leased lines should not
be included in any notional retail broadband market.

Retail broadband is capable of being delivered over a variety of platforms.
ComReg has considered the degree to which leased lines (also known as
‘Wholesale Dedicated Capacity, or ‘WDC’*?®) could be used to potentially
provide wholesale broadband access, and the extent to which this might act
as a supply-side constraint on the WLA focal products.

It is unlikely that leased lines could act as a supply-side substitute for the WLA
focal products. For large corporate end users, full leased line solutions are
used to provide a full spectrum of connectivity beyond broadband alone,
comprising multiple services such as voice, data, email, instant messaging and
disaster recovery, such that substitution from WLA may only arise if the
organisation is expanding or in a greenfield scenario. Unless the requirements
of the end user change due to expansion (or other factors), the extra costs
associated with the acquisition of a leased line solution and the extra
investment required to upgrade IT systems and equipment to support the new
infrastructure is likely to result in an unwillingness to switch.

ComReg therefore considers that there is currently insufficient evidence that
leased lines are likely, within the short to medium term, to pose an effective
direct competitive constraint on the provision of WLA.

This conclusion is supported by ComReg research which suggests that, from
a pricing perspective, there is a break in the chain of substitution between VUA
and LLU on the one hand, and leased lines on the other hand. As Table 15
indicates, Ethernet leased line prices are significantly more expensive than
wholesale LLU and VUA prices (which are set out at Table 16 below),
measured by monthly rental costs. This suggests that, in response to a SSNIP
of the WLA focal products, insufficient switching to leased lines would occur,
to render that SSNIP unprofitable:

423 Prior to the 2020 Recommendation, WDC was known as ‘Wholesale High Quality Access’, or

‘WHQA".
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5.143

Table 15: Indicative Ethernet leased line monthly rental costs, Q3 20234

Same Region Handover 10 Mbps circuit speed
Zone B Zone B

Medium Density High Density
Option 1 €698.83 €240.42 €317.33 € 109.17
Option2 | €392.58 € 135.08 €199.67 €68.67
Option3 | €219.83 € 75.58 €133.33 €45.83
Option4 | €196.92 €67.75 €124.58 €42.83
Option5 | €173.75 €59.75 € 115.67 €39.75
Option6 | €582.17 €200.25 €272.50 €93.75

Same NGN Node Conveyance

€96.75 €38.58 €94.83 €58.67

ComReg considers, based on the significant differences in pricing and
functionality between leased lines on the one hand, and VUA and LLU on the
other hand, that WLA delivered over leased lines would not be an effective
supply-side substitute for the LLU focal product or the VUA focal product.

Summary of overall conclusions on direct constraints

5.144

5.145

In paragraphs 5.98 to 5.143 above, ComReg has considered whether demand-
side and supply-side constraints (including, in some cases, self-supply)
exercised by alternative platforms, including CATV, FWA, localised alternative
FTTP networks, mobile networks and leased lines, are likely to exert a
sufficient timely and effective direct constraint on the WLA focal products, such
that products provided over these alternative platforms warrant inclusion in the
relevant WLA product markets.

VUA products provided over FTTx networks with substantial footprints
(Eircom, SIRO, NBI and, on a forward-looking basis, VMI) are likely to be a
sufficiently effective demand-side constraint on the provision of the LLU focal
product. In all other cases, ComReg considers that none of the above identified
potential direct constraints are likely to provide a sufficiently immediate and
effective competitive constraint — from either the demand side or the supply
side — on a HM’s provision of the LLU focal product or the VUA focal product,
such that it would warrant their inclusion in the WLA markets.

424 Pricing data taken from Tables 4A, 4B, 5A, and 5B from Open Eir Network Price List Effective Rates,

v.9.0,

available online at https://www.openeir.ie/wp-content/uploads/2023/05/Network-Price-List-

Effective-Rates-V9 0-Unmarked-310123.pdf.
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5.2.3 Assessment of Indirect Retail Constraints

5.146 Aside from direct demand-side or supply-side constraints, a vertically-
integrated alternative SP’s self-supply of WLA (where that SP is not active in
the merchant market supply of WLA) could fall within the WLA market(s) if its
presence on downstream retail markets were to exert a sufficiently strong,
immediate and effective indirect pricing constraint on a HM’s pricing of LLU or
VUA. In this respect, retail customer behaviour may, through demand-side
substitution at the retail level, indirectly impact the ability of the HM WLA
supplier to profitably sustain a SSNIP of WLA prices above the competitive
level, i.e. indirect retail constraints arising from the retail market may affect
wholesale price setting behaviour in the provision of CG WLA or NG WLA.

5.147 ComReg assesses whether retail (demand-side) substitution to alternative
networks in response to an increase in the price of WLA by the HM indirectly
prevents the HM from imposing a profitable SSNIP of WLA. This might occur,
for example, if the HM faced a reduction in overall profitability after increasing
the price of WLA due to a decline in VUA or LLU sales. Such a fall in profitability
might occur if, and to the extent that, Access Seekers bearing the WLA price
increase passed that increase through to the retail prices they charge their own
end users. This in turn results in their retail customers switching away in
sufficient numbers to other SPs (not dependent on the HM’s WLA products) or
lowering their consumption of existing WLA services.

5.148 From an Access Seeker (and, therefore, retail end user) perspective, the cost
of WLA is an input to the overall costs of the provision of retail services (such
as telephony, broadband access or TV services, including bundles). ComReg
considers it likely that an increase in the price of WLA would (at least to some
extent) be passed through by the purchasing Access Seeker to retail prices
charged to end users. ComReg’s indirect retail constraints assessment
examines a retail end user’s most likely response to an increase in the price of
their retail service arising from the pass-through by the Access Seeker of a
SSNIP of WLA (that is, LLU or VUA).

5.149 To this end, ComReg assesses the magnitude of possible indirect retail price
constraints emanating from network platforms that form part of the retail
broadband product market, as set out in Section 4. In line with EC guidance**®
on the assessment of indirect retail substitution effects arising from a SSNIP
by a HM at wholesale level, ComReg assesses the following relevant factors:

425 2020 Explanatory Note, p.50.
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(@) Whether and to what extent Access Seekers would be forced to pass a
hypothetical wholesale price increase onto their retail end users based
on the wholesale/retail price ratio,*° i.e. how a SSNIP of WLA would be
likely to impact on the retail market (paragraphs 5.151 to 5.175);

(b) Whether there would be sufficient demand substitution at the retail level
in response to the pass-through of the SSNIP of WLA into retail prices
such as to render the SSNIP of WLA unprofitable i.e. the likely response
in retail demand which would be required to make a SSNIP unprofitable
(paragraphs 5.176 to 5.268); and

(c) Whether the retail customers of Access Seekers purchasing WLA would
switch to a significant extent to the retail arm of the integrated HM, in
particular if the HM does not raise its own retail prices when it raises its
WLA prices (paragraphs 5.270 to 5.275).

5.150 ComReg has carefully considered guidance from the EC on indirect retail
constraints in assessing each of the above three criteria below. ComReg also
has regard to other evidence available in assessing indirect constraints,
including but not limited to evidence on actual usage of broadband services
over different platforms. ComReg’s conclusions are set out at paragraphs
5.277 to 5.278.

Criterion 1: How is a SSNIP of WLA likely to impact downstream markets?

5.151 The assessment of indirect retail constraints is designed to determine the likely
impact of a 5% to 10% increase in the price of WLA on the relevant
downstream retail price by assessing likely retail end user behaviour in the
form of substitution.

5.152 ComReg assesses the relationship between wholesale and retail prices by
considering the extent to which Access Seekers purchasing WLA would be
likely to pass through a potential wholesale price increase imposed by a HM
supplier of LLU or VUA to their own retail end users.

5.153 The intensity of competition in downstream retail markets could impact
whether and, if so, to what extent, WLA price increases would be passed on
by Access Seekers to their own retail end users. For example, faced with a
strong competitor which had the ability to absorb a WLA price increase (i.e.
not pass it through into higher retail prices), a competing SP would need to
consider, in response to a WLA price increase, the degree to which it would
raise its retail prices, and whether its end users would switch to a competing

426 This is the wholesale price as a proportion of the overall retail price.
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SP in response. If the WLA price increase were not passed on, this would be
a cost to the Access Seeker which it did not recoup from its own end users.

5.154 Assuming that all other elements of the downstream retail service were
provided at a competitive price level,*?’ an increase in the price of WLA could
result in a retail price increase, as an Access Seeker would otherwise be
providing the retail service at a loss in the long run.*?® If the retail market was
not fully competitive, the Access Seeker purchasing WLA may choose not to
pass through some or all of the wholesale price increase, but instead may
choose to absorb the wholesale price increase. In such circumstances, an
indirect retail constraint may be less capable of constraining the price-setting
behaviour of a HM than a direct constraint where some or all of the wholesale
price increase is not passed-through.

5.155 Moreover, even where the Access Seeker purchaser of WLA intends to pass
through some or all of the WLA price increase into retail prices, any wholesale
price increase will be diluted once it is translated into a retail price increase.
This is because the cost of LLU or VUA is just one of numerous inputs to the
price of retail broadband. In this respect, an increase of 10% in the price of
WLA would be unlikely to give rise to a 10% price increase at the retail level.
In the context of assessing indirect retail constraints, establishing the ratio
between the price of LLU or VUA and downstream retail prices is central to the
application of the second factor and third factor set out in paragraphs 5.149(b)
and 5.149(c) above for assessing indirect retail constraints.

5.156 The EC’s second factor also notes the need to establish whether there would
be sufficient demand-side substitution at the retail level to render the wholesale
price increase in question unprofitable.

5.157 In establishing the wholesale/retail price ratio, that is, the relationship between
the wholesale input cost and the retail price (the ‘Price-Cost Ratio’), it is first
necessary to determine which prices to use to calculate this ratio. The pricing
of retail services making use of WLA inputs is multifaceted and complicated by
non-linear pricing components such as bundling and discounts. A bundle may
include two or more of RFTS, broadband, TV or mobile telephony. The 2022
Market Research revealed that 62% of residential respondents with broadband
access at home bundle their broadband with at least one other service, with
69% of those on a copper line bundling with at least one other service.*?° The
bundling breakdown is as follows: broadband and home phone (21%),
broadband, home phone and TV (21%), broadband and TV (32%), broadband,

427 In general, this is a price level sufficient to cover its costs plus a reasonable rate of return.
428 Assuming, in the case of bundles, no cross-subsidisation to retail broadband from other services.
429 See Slide 29 and Slide 30 of the 2022 Residential Market Research.
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5.158

5.159

5.160

5.161

5.162

home phone and mobile phone (5%), broadband and mobile phone (11%) and
broadband, home phone, TV and mobile phone (9%).4*°

In deciding whether or not to switch SP in response to a price increase, end
users may also take into account non-price factors such as product
characteristics, bundling offers, or product speeds. However, the SSNIP in this
instance would only apply to those components of the retail bundle reliant on
VUA or LLU inputs, rather than to all of the inputs used to create the bundle.

For SPs that only offer retail services provided using WLA inputs as part of a
broader bundle of services, it is not possible to be definitive about the retail
price associated with the WLA-related element of the bundle, due to the
difficulty of separating the wholesale costs of each component, together with
costs common across the bundle, such as advertising. However, ComReg
does consider the price of WLA in the context of the overall retail price for the
service bundle provided by the SP.

Having regard to the above, ComReg calculates the margin between retail
prices on the one hand and LLU and VUA prices on the other hand based on
the following proxy values:

(@) A notional retail price based on an estimated average monthly spend for
a package or bundle which includes services reliant on upstream LLU or
VUA (which may also contain other services); and

(b) A notional estimate of the LLU or VUA costs that would be incurred by an
Access Seeker to provide the average retail package or bundle which
includes services reliant on upstream WLA (given that a notional SSNIP
would only apply to WLA).

The prices which Eircom charges for LLU and FTTC-based VUA are currently
subject to a cost orientation obligation. In the case of FTTP-based VUA,
Eircom is subject to an obligation not to engage in a margin squeeze with
respect to either FTTP-based Bitstream or the price of a retail product, sold
singly, which is delivered over FTTP-based VUA. ComReg uses the prices for
these services arising from Eircom’s regulatory obligations as a proxy for cost
in a competitive market outcome.

The current regulated monthly cost for Eircom LLU and VUA is as follows:**'

430 See Slide 32 of the 2022 Residential Market Research.

431 Open Eir Access Reference Offer Price List v.26.0, 5 July 2023. Available online at
https://www.openeir.ie/wp-content/uploads/2023/07/ARO-Price-List-V26 0-Unmarked-05072023.pdf
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Table 16: Eircom LLU and VUA monthly rental prices, September 2023

Product €

LLU €11.52

Line Share €0.62

SLU €6.12

SLU Line Share €0.62

FTTC-based VUA Standalone | POTS-based
€19.12 €5.56

FTTP-based VUA Standalone | POTS-based

150/300/500 Mbps €23.50 €9.09

500/100 Mbps €27 €12.59

1000 Mbps €28.50 €14.09

1000/150 Mbps €32 €17.59

2000 Mbps €33.50 €19.09

Residential Retail Prices

5.163 To estimate average residential retail prices, ComReg examines bundles that
include broadband, RFTS and TV. The operators included are Eircom retail,
Sky, Digiweb, Vodafone, Pure Telecom and Magnet. Table 17 below outlines
the estimation of the residential prices and a full outline of the derivation of
these prices is given in Annex 10. The average prices are lower than the
findings from the 2022 Market Research amongst residential customers.**?

Table 17: Estimation of residential retail prices for products based on Eircom
VUA inputs —including VAT (August 2023)

Standalone | Broadband Broadband Average price across all
broadband | and RFTS and TV Broadband plans*3

Min €22.50 €34.95 €45
Average €40.09 €40.65 €82.63 €47.83
Max €70.00 €54.95 €125.00

432 Findings outlined in Annex 10. The average national spend on broadband (in a bundle) is €75 (see
Slide 38 of the 2022 Residential Market Research), with those on a fixed phone line (copper network)
paying €70 and those on a fibre network paying €84. For those not in a bundle the average spend is
€43 (See Slide 51), with those on a fixed phone line (copper network) paying €43 and those on a fibre
network paying €47.

433 This is the average across all broadband plans, both standalone and bundled, that are potentially
provided for on the basis of Eircom VUA inputs.
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5.164

5.165

5.166

5.167

Table 18: Estimation of residential retail price for products based on LLU
inputs —including VAT (August 2023)

Broadband and RFTS Average Price across
| allBroadband plans

Min €59.95
Average €59.95 €59.95
Max €59.95

Having regard to the above assumptions, ComReg estimates the ratio of the
VUA price relative to the residential retail product (the ‘Price-Cost Ratio’) to
be approximately [3< [iil] 3<],*** and estimates the Price-Cost Ratio for LLU
to be approximately [3< il 5<].**°

The VUA Price-Cost Ratio ([3< [iil] 3<])*°° reflects the proportion of the total
bill for a package or bundle containing retail services that would likely be
affected by a SSNIP of Eircom VUA. This can be used to derive the dilution
effect, which is the percentage increase in retail prices that would occur in
response to the pass-through of a SSNIP of the VUA focal product.

The LLU Price-Cost Ratio ([3< il 3<])*° reflects the proportion of the total
bill for a bundle containing retail services that would likely be affected by a
SSNIP of LLU, which can be used to derive the LLU dilution effect.

The dilution effects for Eircom VUA are set out in Table 19 below. ComReg
estimates that a SSNIP of VUA would translate into approximate retail price
increases of [< Il 3<]*°° and [< il <]"*° for a SSNIP of 5% and 10%
respectively. In future, ComReg expects that VUA delivered over FTTP will
become more pervasive and VUA delivered over FTTC will decline.

434 Computed as the simple average price of standalone FTTx VUA divided by the combined average
price of retail products making use of Eircom VUA inputs: [3< il 3<]/€47.83. Between 70 and 80%.

3% Computed as [< il ><1/€59.95. Between 10% and 20%.
36 Between 70% and 80%.

37 Between 10% and 20%

3% Between 1% and 10%.

439 Between 1% and 10%.
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Table 19: Dilution Ratios — increase in residential retail prices from SSNIP of
Eircom VUA [3<PARTIALLY REDACTEDX]

Access S Wholesale Price-Cost Pre- Effective % Retail
Seeker % Price Ratio SSNIP Retail Price Price

Marginal Increase € Retail Increase € Increase
Cost € Price#40

» (<< | << <" | [<E<]
(<" 00, < e | <]
5.168 The approximate dilution effects for LLU are set out in Table 20 below.
ComReg estimates that a SSNIP of LLU would translate into retail price
increases of [< Il ><]**° and [*< Il <]** for a SSNIP of 5% and 10%.

Table 20: Dilution Ratios - % increase in residential retail prices from SSNIP of LLU
[2XPARTIALLY REDACTEDX]

Marginal SSNIP Wholesale Pre- Effective % Retail
Cost to % Price SSNIP Retail Price Price

Access Increase € Retall Increase € Increase
_ Seeker€ Price”

[S<mm— (<< | [><p><] [>< <]
10% | <H<1" [<H<1 | [ <7<

440 The estimation of these retail prices is outlined in Table 15 above.

441 This is the simple average price of standalone FTTx VUA: the price of (standalone) FTTC VUA is
€19.12. Higher prices are charged for FTTP: €23.50 (150 Mbps), €23.50 (300 Mbps), €23.50 (500
Mbps), €28.50 (1 Gbps) - Open Eir Access Reference Offer price list v.26 — pg. 26:
https://www.openeir.ie/wp-content/uploads/2023/07/ARO-Price-List-V26 0-Unmarked-05072023.pdf.
While FTTP (2000 Mbps) is offered at €33.50, it has not been included as subscriber numbers are
currently too small. ComReg has also taken into account the retail cost an Access Seeker would bear
when purchasing a wholesale VUA product.

442 Between €0 and €10.

443 Between €40 and €50.

444 Between €0 and €10.

445 Between €50 and €60.

446 Between 1% and 10%.

447 Between 1% and 10%.

448 The estimation of these retail prices is outlined in Table 18 above.

449 This is the weighted average of the prices of LLU (€11.52) and Line Share (€0.62). LLU and Line
Share are weighted according to their prevalence i.e. lines sold. ComReg has also taken into account
the retail cost an Access Seeker would bear when purchasing a wholesale LLU product.

450 Between €0 and €10.
451 Between €60 and 70.
452 Between €0 and €10.
453 Between €60 and €70.
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Business Retail Prices

5.169 ComReg undertook a similar analysis for business end users. The estimation
of business retail prices is outlined in Table 21. Business bundles tend to
include broadband and RFTS as well as other business services, but not TV.
Eircom appears to be the sole provider of business services over LLU.*>*

Table 21: Estimation of business retail prices for products based on VUA
inputs —including VAT

Standalone | Broadband Broadband Average price across all
broadband and RFTS and Mobile Broadband plans*®
Minimum €35.00 €34.99 €49.99
Average €48.99 €58.71 €67.99 €56.34
Max €64.95 €99 €89.99

Table 22: Estimation of business retail prices for products based on LLU
inputs —including VAT

Standalone Average price across all
broadband Broadband plans

Min €65.00
Average €76.33 €76.33
Max €99

5.170 Having regard to the above assumptions, ComReg estimates the ratio of the
VUA price relative to the business retail bundle product (the ‘Price-Cost
Ratio’) to be approximately [3< il 3<].**° and estimates the Price-Cost Ratio
for LLU to be approximately [< il ><].**’

The VUA Price-Cost Ratio ([3< [jiil] 3<])"°° reflects the proportion of the total
bill for a package or bundle containing business retail services that would likely
be affected by a SSNIP of Eircom VUA. This can be used to derive the dilution
effect, which is the percentage increase in retail prices that would occur in
response to the pass-through of a SSNIP of the VUA focal product.

5.171

454 Eircom price list (No. 3 2023), eir broadband (Asymmetric Digital Subscriber Line).
https://www.eir.ie/opencms/export/sites/default/.content/pdf/pricing/Part3.1.pdf correct at August 2023.

455 This is the average across all broadband plans, both standalone and bundled, that are potentially
provided for on the basis of Eircom VUA inputs.

45 Computed as the simple average price of standalone FTTx VUA divided by the combined average
price of retail products relying on Eircom VUA inputs: [5< Il ><]/€56.34. Between 60% and 70%.

7 Computed as [< il ><]1/€76.33. Between 10% and 20%.
5% Between 60% and 70%.
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5.172 The LLU Price-Cost Ratio ([3< ] ><])**° reflects the proportion of the total
bill for a bundle containing business retail services that would likely be affected
by a SSNIP of LLU, which can be used to derive the LLU dilution effect.

5.173 The business end user dilution effects for VUA are set out in Table 23 below
and are similar to those for residential retail prices. The WLA prices are
symmetric across business and residential customers. ComReg estimates that
a SSNIP of VUA would translate into approximate retail price increases of [3<

B <]°°° and [< Il 3<]"°" for a SSNIP of 5% and 10% respectively.

Table 23: Dilution Ratios - % increase in business retail prices from SSNIP of VUA
[<PARTIALLY REDACTEDX]

Marginal Cost
to Access
Seeker

SSNIP

5%

Wholesale
Price
Increase €

(< <]

[>< <]

10%

(< <]

Price-
Cost
Ratio

Pre-SSNIP

REE

Price

Effective
Retail Price
Increase €

(<M<

% Retail
Price
Increase

(< <]

(< W<

(< <]

5.174 The approximate business end user dilution effects for LLU are set out in Table
24 below and are similar to those for residential retail prices. The WLA prices
are symmetric across business and residential customers. ComReg estimates
that a SSNIP of LLU would translate into approximate retail price increases of
[< I 3<]%°* and [< I 3<]"°° for a SSNIP of 5% and 10% respectively.

Table 24: Dilution Ratios - % increase in business retail prices from SSNIP of LLU

Marginal Pre- . 0 :
Cost to Whol_esale Price-Cost SSNIP Effgctw_e & R.eta||
SSNIP Price . . Retail Price Price
Access Ratio Retail
Increase € . Increase € Increase
Seeker € Price
5% X 31466 <
<) |2 | DR | | g | | ]
10% (<<

459 Between 10% and 20%.
460 Between 1% and 10%.
461 Between 1% and 10%.
462 Between €50 and €60.
463 Between €50 and €60.
464 Between 1% and 10%.
465 Between 1% and 10%.
466 Between €70 and €80.
467 Between €70 and €80.
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5.175

An Access Seeker purchasing LLU or VUA inputs may choose not to pass
through some or all of the SSNIP of WLA, and instead absorb the wholesale
price increase. However, in the long run, a SP operating in a competitive
market which is not covering its costs may have to exit that market. This would
likely further limit the extent to which retail substitution by end users might
undermine the profitability of the SSNIP. While it is uncertain whether the WLA
price increase would be fully or partially passed through to the price of retail
services or other associated prices, ComReg forms the working assumption of
full pass-through for the purpose of market definition, since this will prevent
underestimation of any indirect retail constraints on the WLA markets arising
from the pass-through of a VUA or LLU price increase into retail prices.

Criterion 2. What response in retail demand would be likely required to
make a SSNIP unprofitable?

5.176

5.177

5.178

5.179

The threshold at which changes in retail demand may undermine the
profitability of a SSNIP is estimated by means of a Critical Loss Test (‘CLT’).
The CLT forms part of a SSNIP analysis by providing an estimate of the
percentage of customers that would have to divert away from the focal product
in response to a SSNIP (in this case the pass-through of a wholesale SSNIP
to retail prices) to render the focal product price increase unprofitable.

Any increase in a retail price will typically have two opposing effects: a fall in
sales (as customers switch to other providers) leading to reduced profits, but
higher profits on sales to customers who remain with the HM. The CLT
estimates the point at which the two effects directly offset each other, such that
overall HM profit levels after the SSNIP remain unchanged. This point is known
as the Critical Loss Value (‘CLV’).

An estimate of actual sales loss from the price increase can then be compared
to the CLV. If the degree of demand substitution from the focal product(s) to
another given product is less than the CLV, then the SSNIP is likely to be
profitable and the market is no wider than the focal product. If the degree of
demand substitution from the focal product(s) to another given product is
greater than the CLV, then the SSNIP is likely to be unprofitable, and that
alternative product should be included in the same market as the focal product.

The CLT requires detailed information regarding, for example, profitability and
the marginal cost of WLA products in a competitive environment.**® The CLT
is by no means conclusive on its own and is considered by ComReg alongside
other relevant indicative factors referred to throughout this Decision, including

468 Assuming that, in a competitive environment, prices would, over the long run, be set at long run
marginal cost.

Page 199 of 861



Response to Consultation and Final Decision ComReg 24/07
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5.181

5.182

5.183

observable actual market dynamics such as changes in numbers of
subscribers on particular broadband platforms.

ComReg has estimated the following CLVs associated with a 5% and 10%
SSNIP of the focal products for residential end users:*%°

Table 25: Estimated residential and SME CLVs [3<REDACTEDX]

LLU VUA
Residential ] SME \ Residential SME

5% ] ] ]
10% | ] ]

SSNIP

These estimates represent the proportion of retail end users (who are currently
purchasing retail services reliant on VUA or LLU inputs) that would have to
switch to a retail product provided on an alternative platform in order for that
alternative product to be potentially included in the WLA markets on the basis
of a sufficient indirect retail constraint.

For the purposes of this analysis, and in order to take a prudent approach to
assessing potential substitutes due to the presence of effective indirect retail
constraints, ComReg assumes that all of the SSNIP of the focal products by
the HM would be passed through by the Access Seeker to prices at the retail
level. Such retail price increases could manifest in a number of ways, including
individual service elements of bundles or overall bundle charges. The dilution
effects discussed in paragraph 5.165 suggest that a wholesale price increase
would likely result in a lower price increase at the retail level.

As identified in paragraphs 5.164 and 5.170, the Price-Cost Ratio for
residential and business customers is calculated at [3< ] ><]*"° and [<
Bl <]""" respectively for VUA and [ il ><]""° and [< ] <]*"° for
LLU. ComReg has also calculated that a 5% SSNIP of VUA would result in an
increase in the price of related retail services of [3< il ><].*”* while a 10%
SSNIP of VUA would result in an increase in the price of related retail services
of [ Il ><]*"° for residential retail customers. Therefore, the potential

469 The detailed calculations underpinning these figures are set out at Annex 10.
470 Between 70% and 80%.

471 Between 60% and 70%.

472 Between 10% and 20%.

473 Between 10% and 20%.

474 Between 1% and 10%.

475 Between 1% and 10%.
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5.184

5.185

maximum retail price increases arising from the pass-through of a 5% and 10%
SSNIP of VUA are [X I <]°"° and [< Il 3<]*" respectively. A 5%
SSNIP of LLU would result in an increase in the price of related retail services
of [3< I 3<]."’® while a 10% SSNIP of LLU would result in an increase in
the price of related retail services of [ ] 3<]."”° Thus, the potential
maximum retail price increases from the pass-through of a 5% and 10% SSNIP
of LLU are [< il %<]**° and [< I *<].**'

ComReg calculates that a 5% SSNIP of VUA for business customers would
result in an increase in the price of related business retail services of [3< I}
3<],%%? while a 10% SSNIP of VUA would result in an increase in the price of
related business retail services of [< Jil] ><].*** The potential maximum
price increases arising from a pass-through of a 5% and 10% SSNIP of VUA
are [X T <]1°* and [ R ><]*°° respectively. A 5% SSNIP of LLU
would result in an increase in the price of business retail services of [3< |l
3<],%¢5 while a 10% SSNIP of LLU would result in an increase in the price of
related business retail services of [< il 2<].*®" Therefore, the potential
maximum price increases arising from the pass-through of a 5% and 10%
SSNIP of LLU are [ i ><]*°® and [< i 3<]*°° respectively.

Only those retail end users which purchase retail services (whether on a
standalone basis or as part of a bundle) from an Access Seeker that purchases
WLA inputs are affected by the SSNIP. These end users face potential retail
price increases arising from the pass-through of the SSNIP, and the
profitability of that SSNIP will be influenced by the responses of Access
Seekers’ end users. ComReg data suggest that, as of Q2 2023, approximately

476 Between 1% and 10%.
477 Between 1% and 10%.
47¢ Between 1% and 10%.
479 Between 1% and 10%.
480 Between 1% and 10%.
481 Between 1% and 10%.
482 Between 1% and 10%.
483 Between 1% and 10%.
484 Between 1% and 10%.
485 Between 1% and 10%.
486 Between 1% and 10%.
487 Between 1% and 10%.
488 Between 1% and 10%.

489 Between 1% and 10%.
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7,164 end users on CG technology and [< [ ><]*®° end users on NG
technology would be affected by the SSNIP. If a sufficient number of these
retail customers switched to alternative platforms in response to the SSNIP of
WLA by the HM, the scope of the WLA product markets could broaden to
include those platforms.

5.186 End users are likely to take a wide range of factors into account when deciding
whether to switch supplier and/or reduce their consumption of services,
including factors not related to the price of their retail service (including where
it is a component of a broader bundle of services). For example, end users
may incur costs associated with switching between SPs,*' or may
demonstrate inertia arising from preferences around other aspects of a retail
package or bundle (for example, regarding choice of broadband provider).

5.187 NBI suggested in its Submission that ComReg may be over-estimating end
user switching costs by including (at footnote 387 of the 2023 Consultation)
the cost of new CPE, since, in practice, retail SPs tend to supply the relevant
CPE. End users may need to reprogramme CPE or re-establish WiFi
connections using a newly supplied modem, but CPE purchase is likely not a
material barrier to switching.*%

5.188 ComReg notes that CPE acquisition is given as one of the possible examples
of potential switching costs listed in the footnote along with search costs,
installation charges, early contract termination fees, and service disruption. It
is therefore not a switching cost which will be incurred with certainty by all end
users — although ComReg notes that many retail SPs tend to supply new CPE
when onboarding their retail customers. Even if CPE were deemed not to
generate a switching cost, end users would likely still consider the other
switching costs listed in the footnote.

5.189 According to the 2022 Residential Market Research (Slide 35), 52% of
residential respondents were definitely aware of the monthly cost of their retail
package or bundle, while 19% were not aware of the monthly cost. Such levels

490 Between 400,000 and 500,000. This is total number of VUA products made available by a
hypothetical monopolist in Q1 2023 to wholesale purchasers, according to ComReg QKDR data. This
consists of [3< | °<] end users using Eircom FTTC and FTTP VUA products, [3<
B <] using SIRO and [< I °<] using NBI. Since the SSNIP test is predicated
on the supply of a focal product by a hypothetical monopolist, ComReg counts NG WLA merchant
market supply from all active Network Operators, and not just Eircom.

491 Possible switching costs include search costs and costs associated with the purchase of new
customer premises equipment (‘CPE’) if not provided by the retail SP, installation charges and potential
costs for early contract termination (given that, particularly in the case of bundles, customers are usually
tied to contracts). Service disruption during the switching process may also be a factor, particularly for
business customers.

492 NBI Non-confidential Submission, p.6.
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5.190

5.191

5.192

of awareness are likely to impact the potential response of end users to price
changes resulting from a SSNIP of WLA. In particular, end users who
demonstrate awareness of the cost of their retail package are more likely to
identify and respond to any price increases.

The 2022 Market Research reported a relatively low incidence of churn
between retail SPs, with just 8% of residential respondents and 17% of
business respondents having reportedly switched in the 12 months prior to the
survey date. In contrast, 64% of residential and 36% of business respondents
had never switched.***

The low rate of churn suggests the presence of a level of inertia amongst end
users which is likely to deflate switching behaviour, some of which may be
explained by the increased prevalence of bundled retail services, which tends
to increase the complexity of purchasing and switching decisions, compared
to the purchase of services on a standalone basis. ComReg notes in this
regard that Eircom has announced its intention to increase — or has already
increased — its retail price annually. Most recently Eircom has stated on its
website that “The annual CPI rate published in January 2023 was 8.2%. While
this would result in an increase of 11.2%, eir have capped the 2023 increase
at 8% of the standard monthly price of services, excluding any discounts for
residential customers.™® Some (but not all) other SPs have similarly
announced their intention to increase retail prices on different technologies on
an annual basis.**> Despite these announcements (the impact of which may
not yet have passed through to certain end users, depending on where they
are in their contract lifecycle), retail subscriptions delivered over FTTx
platforms have increased, from 709,272 in Q4 2018 to 1,070,348 in Q2 2023.
At the same time retail broadband subscriptions based on CATV networks
have declined to 359,669, a decline of 4.7% from the Q1 2021 peak (377,570).

Annex 6 and Annex 7 summarise outputs from the 2022 Market Research
concerning residential and SME respondents’ reported behaviour in response
to a notional €4 increase in the retail price of broadband in a bundle, or €2 in
the case of standalone broadband. In the context of an assessment of indirect
retail constraints, this notional €2 or €4 retail price increase may overestimate
the behavioural responses of retail end users, having regard to the maximum

493 See Slide 72 of the 2022 Residential Market Research and Slide 42 of the 2022 SME Market
Research slides.

494 Eircom proposes to increase the price of monthly plans in April of each year, in line with the Consumer
Price Index (CPI) plus an additional 3%, https://www.eir.ie/annual-price-increase/.

495 VVodafone and Three will both increase their monthly price plans each April based on CPI plus 3%,
https://n.vodafone.ie/annual-price-adjustment.ntml and https://www.three.ie/legal/terms/annual-price-

adjustment.html.
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5.193

5.194

5.195

5.196

5.197

retail price increases arising from the pass-through of a 5% and 10% SSNIP
in WLA. Nevertheless, reported behavioural changes in response to these
price increases can inform the indirect retail constraints assessment.

ComReg considers whether retail services provided over CATV or alternative
FTTP networks could pose a sufficiently immediate and effective indirect retail
constraint, such that they warrant inclusion in the WLA product markets.

Copenhagen Economics argues”?® that ComReg misapplies the SSNIP test by
investigating whether the number of end users that would switch to a specific
alternative would be sufficient to render the SSNIP unprofitable, instead of
assessing the overall SSNIP profitability, thus underestimating the full extent
of demand-side substitutability in response to a SSNIP.

Copenhagen Economics quotes ComReg’s approach to the assessment of
CATV as an indirect retail constraint and suggests that this provides evidence
that ComReg departs from the analytical framework set out in the SMP
Guidelines. In this respect, Copenhagen Economics states:

“ComReg states directly that its assessment seeks to answer not
whether a SSNIP would be profitable but whether retail broadband
provided over a CATV network should be included in the WLA markets
on the basis of the indirect retail constraint it is capable of generating.
That is, in response to a 5 per cent to 10 per cent SSNIP (...) would a
sufficient number (...) customers switch to CATV-based retail services
such that it would render the SSNIP unprofitable ?°’

Copenhagen Economics suggests that this diverges from the guidance given
in the SMP Guidelines and states:

“It is not necessary that all consumers switch to a competing product;

[in assessing demand side substitutability] it suffices that enough or

sufficient switching takes place so that a relative price increase is not

profitable.™®
Copenhagen Economics’ Figure 7 suggests that ComReg has failed to
account for various demand-side responses and, by implication, had departed
from the framework set out in the SMP Guidelines. ComReg disagrees with
Copenhagen Economics’ reasoning and has not, as it asserts, departed from
the analytical framework set out, inter alia, in the SMP Guidelines. ComReg
has, nevertheless, assessed the potential impact on its indirect retail
constraints assessment of including additional demand-side responses and,

4% Copenhagen Economics Non-confidential Submission, paragraph 3.31.

497 Copenhagen Economics Non-confidential Submission, paragraph 3.32.

4% SMP Guidelines, footnote 24, quoted in Copenhagen Economics Non-confidential Submission,
paragraph 3.33.
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5.198

5.199

5.200

5.201

5.202

as set out below, considers that the addition of these demand-side responses
would not materially alter ComReg’s conclusions.

Copenhagen Economics seeks to give the impression that ComReg has not
sought to carry out an overall assessment of the profitability of a SSNIP. This
is not correct, and Criterion 2 of ComReg’s assessment of indirect retail
constraints is entitled ‘Criterion 2: What response in retail demand would be
likely required to make a SSNIP unprofitable?’.

It is first worth noting that ComReg does not only, as Copenhagen Economics
appears to suggest, assess whether retail broadband provided over CATV
could exercise an indirect retail constraint on the NG WLA focal product. As
set out at paragraphs 5.178 to 5.185 of the 2023 Consultation, ComReg also
assesses potential indirect constraints arising from retail broadband provided
over localised alternative FTTP networks, satellite, FWA, and mobile.

Copenhagen Economics also suggests*®® that ComReg, in using the SSNIP
test to define the parameters of the relevant market, should have taken into
account demand-side responses other than switching (as set out in Figure 7
of its Submission) to assess the overall impact on HM profitability of a SSNIP,
and that this would have been consistent with the SMP Guidelines.

Figure 7 misrepresents ComReg’s analysis by indicating that ComReg only
considered one of six identified categories of consumer in its product market
definition assessment. ComReg correctly considered four of the categories in
Figure 7 (Switch to cable, Switch to copper, Switch to fixed wireless, and
Switch to mobile) and correctly excluded from consideration, for the reasons
set out below, the remaining two categories (Stay but downgrade, Cancel
entirely). By way of a sensitivity analysis, ComReg has, nevertheless,
considered what, if any, impact the inclusion of these two categories of
demand-side responses would have on the indirect retail constraints
assessment, including having regard to actual market dynamics.

Copenhagen Economics argues that, in assessing indirect constraints, an
approach which focusses on whether a SSNIP would be profitable overall,
rather than focusing on individual component effects only, is closer to the
established framework set out in the SMP Guidelines than ComReg’s
approach (although it does not at any point in its reasoning reference a specific
supporting reference from EC guidance):

499 Copenhagen Economics Non-confidential Submission, p.34.
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5.204

5.205

5.206

“Instead of assessing whether a SSNIP would be profitable overall,
ComReg instead focuses on a partial effect only, by investigating
merely whether the number of end-users that would switch to a specific
alternative technology would be sufficient alone to render the SSNIP
unprofitable. This entails a bias by underappreciating the full extent of
demand-side substitutability constraints.”"

ComReg disagrees with this assertion and considers that ComReg’s approach

is consistent with EC guidance that, at market definition stage, the function of
the SSNIP is to assess substitutability.

The Notice on Market Definition focusses on the use of the SSNIP test to
determine substitutability. In this conception, the profitability of the SSNIP is a
function of customer switching activity:

“17. The question to be answered is whether the parties’ customers
would switch to readily available substitutes or to suppliers located
elsewhere in response to a hypothetical small (in the range 5 % to 10
%) but permanent relative price increase in the products and areas
being considered. If substitution were enough to make the price
increase unprofitable because of the resulting loss of sales, additional
substitutes and areas are included in the relevant market.”"’

The 2020 Explanatory Note makes clear that the function of the SSNIP test is

not to assess the profitability of a HM SSNIP in the abstract, but rather as a
means of determining substitutability:

“The SSNIP test assumes a non-transitory price increase of
approximatively 5-10 % and assesses if such price increase would
lead to customers switching away from the product subject to the price
increase towards a potential substitute product. %’

Copenhagen Economics argues that the key question that the SSNIP test
attempts to answer in the context of market definition is whether a HM would
be able to profitably apply a SSNIP on the focal product and partially quotes
paragraphs 29 and 30 of the SMP Guidelines in support of this proposition:

“The key question that the SSNIP test attempts to answer is whether
a hypothetical monopolist would be able to profitably apply a SSNIP
on the focal product. As explained by the European Commission in the
guidelines on market analysis and the assessment of significant
market power (SMP Guidelines):

500 Copenhagen Economics Non-confidential Submission, paragraph 3.31.

507 Notice on Market Definition, paragraphs 15 to 17.
502 2020 Explanatory Note, at p.10.
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* “Under this test [SSNIP test], an NRA should ask what would happen
if there was a small but significant and non-transitory increase in the
price of a given product or service (...).”

» “...] the key issue is to determine whether the sales lost by the
operators would be sufficient to offset their increased profits, which
would otherwise be made following the price increase.”"*

5.207 However, Copenhagen Economics has selectively quoted the SMP
Guidelines. The full text makes clear that the assessment of profitability is to
be made in the context of customer switching to alternatives, each of which
must be considered in its own right, and that the SSNIP test is designed to
identify whether substitute products to the focal product exist. In particular, the
‘sales lost’ alluded to by Copenhagen Economics is specified by the EC in the
specific context of customers switching to alternative products or services:

“29. One possible way of assessing the existence of any demand and
supply-side substitution is to apply a so-called ‘hypothetical
monopolist’ or SSNIP test. Under this test, an NRA should ask what
would happen if there was a small but significant and non-transitory
increase in the price of a given product or service, assuming that the
prices of all other products or services remain constant (‘relative price
increase’). While the significance of a relative price increase will
depend on each individual case, NRAs should consider customer
(consumer or undertaking) reactions to a small but non-transitory price
increase of between 5 to 10 %. Customer responses will help
determine whether substitutable products exist and, if so, where the
boundaries of the relevant product market should be delineated.

503 Copenhagen Economics Non-confidential Submission, paragraph 3.29, partially quoting paragraphs
29 and 30 of the SMP Guidelines.
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5.209

5.210

30. As a starting point, the NRA should first identify an electronic
communications service or product that is offered in a given
geographical area and may be subject to the imposition of regulatory
obligations. Subsequently, the NRA may add additional products or
areas depending on whether competition from these constrains the
price of the main product or service in question. Since a relative price
increase of a set of products is likely to lead some customers to switch
to alternative services or products resulting in sales being lost, the key
iIssue is to determine whether the sales lost by the operators would be
sufficient to offset their increased profits, which would otherwise be
made following the price increase. Assessing demand- and supply-
side substitution provides a way of measuring the ‘critical loss’ of sales
(rendering a relative price increase unprofitable) and consequently of
determining the scope of the relevant market. The NRA should
therefore apply this test up to the point where it can be established that
a relative price increase within the geographic and product markets
defined will be profitable, i.e., will no longer cause a critical loss of
sales to readily available substitutes or to suppliers located in other
areas.”

Copenhagen Economics also partially quotes footnote 24 of the SMP
Guidelines in support of its proposition that ComReg has underestimated the
full demand-side response to a SSNIP by focussing on switching to particular
technologies and excluding the categories of non-switching demand response
set out in its Figure 7:

“It is not necessary that all consumers switch to a competing product;
it suffices that enough or sufficient switching takes place so that a
relative price increase is not profitable.”

The footnote on which Copenhagen Economics relies is clear that the
profitability of a price increase is to be construed in the context of switching,
and that the test for demand side substitutability is, very specifically, a sufficient
level of switching to a particular competing product, and not, as Copenhagen
Economics argues, a sufficient level of any demand side response.

ComReg nevertheless considers below, by way of a sensitivity analysis, the
impact — if any — of including such demand-side responses in its assessment
of indirect retail constraints, in particular from CATV based broadband.

Retail services provided over CATV

5.211

In paragraphs 4.82 to 4.96, ComReg identified that retail broadband provided
over CATV would likely be an effective substitute for retail broadband delivered
using WLA inputs. QKDR data indicate that, since the publication of the 2018
Decision, retail subscriptions on VMI's CATV network have declined
somewhat, recording a 3.5% decrease from Q4 2018 to Q2 2023 to a total of
359,669 subscriptions. ComReg notes that, while VMI CATV subscription
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5.212

5.213

5.214

levels have declined, this is also in the context of overall growth in fixed retail
broadband subscriptions. Accordingly, ComReg QKDR data show that CATV
retail subscriptions as a proportion of total fixed retail broadband subscriptions
have declined from 26% in Q4 2018 to 22.2% in Q2 2023. As noted in
paragraph 5.191 above, Eircom and some other SPs have been increasing
retail prices for broadband and other services) on the basis of automatic price
increase clauses set out in consumer contracts. In the presence of these
increases, CATV subscribers have nonetheless declined to the levels above.
Noting that VMI is also overlaying its CATV network with FTTP, ComReg would
expect that over time, CATV subscriptions will fall further (although the rate at
which this occurs is dependent on the rate at which VMI progresses this
network upgrade and the extent to which consumers use products on this
upgraded network). This suggests that the strength of any indirect constraints
exerted by VMI's CATV network will also diminish over time.

ComReg now considers whether retail broadband provided over a CATV
network should be included in the WLA markets on the basis of the indirect
retail constraint it is capable of generating. That is, in response to a 5% to 10%
SSNIP of LLU or VUA being passed by Access Seekers on to higher retail
prices, would a sufficient number of those Access Seeker customers switch to
CATV-based retail services, such that it would render the SSNIP unprofitable?

The EC has indicated in its 2020 Explanatory Note that:

“Access to current generation of cable networks (DOCSIS 3.1) can
only be provided at central level. Therefore, the WLA market does not
include access to cable networks. However, a relatively widespread
presence of cable at retail level can constrain the ability of fixed
incumbents to act independently at wholesale level. Under such
circumstances, the WLA market could be left, at least partly,
unregulated based on indirect retail constraints stemming from cable.
Such deregulation is not unprecedented.”*

As of Q2 2023, VMI's CATV network coverage extended to [< |
¥] premises in the State, largely in urban areas.°®® VMI predominantly
provides retail services to the residential segment, with limited provision of
retail services to businesses.”’® This suggests that a significant proportion of
retail customers (end users located outside the VMI network footprint, or
business customers located within it) that would be impacted by a SSNIP of
WLA could not switch to a CATV-based retail product. Any constraint is likely

504 At p.42.
505 VM| QKDR submission to ComReg. In the range of 800,000-850,000 premises.

506 ComReg QKDR data suggest that, as of Q2 2023, 5.2% of VMI CATV subscriptions were business
customers, a slight increase from 4.1% at the time of the 2018 Decision.

Page 209 of 861



Response to Consultation and Final Decision ComReg 24/07

to be sub-national in nature and limited to those areas where the VMI CATV
network has rolled out.

5.215 Figure 28 presents market share figures for the WLA markets in the
hypothetical scenario where VMI’'s CATYV retail subscriber base is included in
those markets on the basis of indirect retail constraints. This describes a ‘worst
case’ scenario where, absent WLA regulation, all retail broadband delivered
using Eircom merchant market NG WLA reverts back to Eircom retail. In reality,
there would likely also be migration to SIRO or NBI. Accordingly, Figure 28
suggests a hypothetical upper bound for Eircom NG WLA market share, taking
into account VMI CATV (and NBI, which although it has some overlap with
Eircom FTTx, SIRO FTTP and VMI CATV, would be expected to decline over
time, as demand for Eircom FTTC in the IA falls). This shows that Eircom’s

hypothetical market share fell [3< | R :<]°"’ since
Q1 2019.

5.216 Even including VMI’s 359,669 retail CATV subscribers as of Q2 2023, it does
not materially alter the conclusion that Eircom is the primary supplier and
consumer (i.e. self-supply) of WLA products.

Figure 28: Hypothetical Market Shares — NG WLA market including Retail
CATV [5<REDACTED]%%

507 In the range 50-60%.

508 In accordance with the MGA ComReg assumes no regulation in the WLA markets or related
downstream markets. In this scenario, Eircom SMP regulated NG WCA merchant market supply would
become effective VUA supply to its retail arm.
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Figure 29: Hypothetical Market Shares — CG WLA Market®%

5.217 According to the 2022 Market Research, 25%°'° of residential end users who

5.218

purchase broadband in a bundle would consider changing their behaviour in
response to a €4 increase in the price of their broadband service. Of the 3.2%
of residential respondents who positively affirmed that they were likely to
switch their SP in response to a SSNIP of €4 in the price of their broadband
service, 22% of these indicated they would switch to a CATV-based network —
that is, less than 1% of respondents who purchase broadband as part of a
bundle.”" In other words, if there were 10,000 respondents, 2,500 would
consider changing their behaviour in response to a SSNIP. 320 would switch
SP, of whom 75, or 0.7% of all respondents, would switch to CATV,
specifically. 18% of respondents indicated that they did not know what action
they would take in response to a €4 retail price increase. If these respondents
were assigned on a pro rata basis across other responses,®'? the outcome for
the notional sample of 10,000 would be substantially unchanged. 3,048 would
consider changing their behaviour in response to a SSNIP. 487 would switch
SP, of whom 107, or 0.95% of all respondents, would switch to CATV. Thus,
even reassigning ‘don’t knows’ proportionately, it continues to be the case that
less than 1% of respondents who purchase broadband as part of a bundle
would switch to CATV in response to a SSNIP.

VMI's network coverage is mainly focussed on urban and suburban areas.
Accordingly, only those end users located in this network footprint could switch

509 In accordance with the MGA, ComReg assumes that Eircom’s CG WCA merchant market supply
would become LLU supply to its retail arm.

510 At slide 55, counting respondents who said they would downgrade, cancel, or shop around.
511 At slide 59.

512 Which ComReg considers is an incorrect approach, for the reasons set out at paragraph 5.262 below.
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5.219

5.220

5.221

to a CATV-based retail service in response to the pass-through at retail level
of a SSNIP of WLA. Of the respondents who indicated their intention to switch
to another type of broadband, 81% were sure that the broadband in question
was, in fact, available in their area.”’®> As the 22% figure referred to in the
previous paragraph is based on a nationally representative sample of
respondents, it is likely that not all those respondents could actually switch to
CATV.>"* Thus, this figure may overstate the CATV switching response.

ComReg accordingly considers it unlikely that there would be sufficient
demand substitution to CATV-based services at the retail level in response to
the pass-through of a SSNIP in WLA into retail prices such as to render that
wholesale price increase unprofitable, on either the CG WLA market or the NG
WLA market. Subscriptions on VMI's CATV network have been in low level
decline in recent quarters, even where other SPs such as Eircom have
increased their retail prices. ComReg therefore considers that VMI CATV retail
broadband is unlikely to act as a sufficiently effective indirect retail constraint
on the provision of CG WLA or NG WLA.

NBI stated in its Submission that the assessment of the capacity of CATV to
act as an indirect retail constraint is flawed because ComReg used national-
level data to show that VMI retail broadband coverage is less extensive than
Eircom. NBI argued that ComReg did not clearly demonstrate whether a lack
of overlap between NBI, SIRO and VMI meant that many or most premises
had a choice of at least one other wholesale or retail provider.'®

ComReg has noted above that end user substitution to VMI CATV in response
to the pass through of a SSNIP of WLA into retail prices is only possible where
VMI CATV passes that end user’s premises. On a national basis, there are
fewer VMI CATYV retail subscribers than there are subscribers reliant on self-
supply or merchant market Eircom WLA. ComReg’s assessment of switching
possibilities in response to a SSNIP must therefore have regard to the extent
of VMI's CATV network and the willingness of end users to switch to that
network in response to a SSNIP of WLA by a HM (and the associated
passthrough into retail prices). The 2022 Market Research found that less than
1% of overall respondents would switch to a CATV network in this scenario
and ComReg has noted that not all such switching would be likely to occur
given the market research is based on a national sample with VMI only being
present in certain areas. The presence (or absence) of overlapping networks
aside from VMI CATV is not material to whether VMI CATV is likely to pose a

513 At slide 60.

514 CATV-based broadband is available to approximately 41% of premises in the State.

515 NBI Non-confidential Submission, pp.6-7.
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sufficiently effective indirect retail constraint on WLA. Overlapping networks
are considered below in the WLA geographic market definition assessment.

5.222 ComReg revisits the capacity of VMI CATV to exert a competitive constraint
from outside the relevant market at Section 6.4.2 below — thereby taking into
account the smaller, non-national markets defined in Section 5.3 below.

Other NRAs include CATV as an indirect retail constraint

5.223 Copenhagen Economics suggests that the inclusion of CATV would be
consistent with the approaches taken by other NRAs, which have held that
wholesale fibre is constrained by CATV on the basis of indirect retail
constraints. Copenhagen Economics infers that, where CATV and FTTx-based
wholesale products are substitutable and serve the same retail broadband
market, they should also form part of the same wholesale market.>'°

5.224 ComReg considers that none of the five examples relied upon by Copenhagen
Economics provide useful precedent for the Irish market, due to material
differences in market definition and market dynamics.

UK
5.225 Ofcom included retail CATV in the WLA relevant product market in its 2018
WLA Market Review®'’ arising from the indirect retail constraint which it found
was generated in that market. Ofcom and ComReg both include CATV in the
retail broadband market, but the analyses diverge as to whether CATV acts as
an indirect retail constraint on the respective WLA markets.

5.226 Ofcom’s assessment differs from that of ComReg, as it did not survey end user
willingness to switch, and instead relies on other indicators and estimates of
critical losses in order to conclude that CATV should be included in the WLA
product market as an indirect retail constraint. Similarly, Ofcom did not survey
willingness to switch so it could not carry out a full CLA.

Finland and Spain
5.227 Copenhagen Economics notes that both the Finnish NRA (FICORA) and the
Spanish NRA (CNMC) included CATV in the WCA product market, but fails to
recognise that, in their most recent WLA market reviews, FICORA®'® and
CNMC®'® both excluded CATV from their WLA product market definition. The

516 Copenhagen Economics Non-confidential Submission, paragraph 3.20.

517 https://www.ofcom.org.uk/ _data/assets/pdf file/0020/112475/wla-statement-vol-1.pdf at
paragraphs 3.70 to 3.87.

518 Commission Decision concerning Case F1/2017/1991: Wholesale local access provided at a fixed
location in Finland, 3 July 2017.

519 Commission Decision concerning Case ES/2021/2330: Wholesale local access provided at a fixed
location in Spain, 19 July 2021.

Page 213 of 861


https://www.ofcom.org.uk/__data/assets/pdf_file/0020/112475/wla-statement-vol-1.pdf%20at%20paragraphs%203.70
https://www.ofcom.org.uk/__data/assets/pdf_file/0020/112475/wla-statement-vol-1.pdf%20at%20paragraphs%203.70

Response to Consultation and Final Decision ComReg 24/07

CNMC and FICORA decisions are therefore consistent with ComReg’s
exclusion of CATV from the NG WLA product market.

Denmark

5.228

5.229

Copenhagen Economics noted that the Danish NRA (DBA) concluded that
CATV formed part of the relevant wholesale markets for high-capacity
networks. The DBA cited similar functionalities from the end user perspective
to justify including CATV in the retail broadband market. The DBA then cited
the retail market definition as the reason for also including CATV in the
wholesale market.

Danish market circumstances differ substantially from Irish market
circumstances. DBA defines a high capacity wholesale infrastructure market
which includes both FTTx and CATV, instead of separate WLA and WCA
markets. In Denmark WCA is offered over CATV. ComReg understands from
the DBA decision that CATV is therefore included in the high capacity
infrastructure market on the basis that WCA is offered over CATV in Denmark,
and not because CATV generates a sufficiently effective indirect retail
constraint on WLA. The Danish example therefore provides no authority for
the correct interpretation of the SSNIP test on the Irish WLA market.

The Netherlands

5.230

5.231

5.232

Copenhagen Economics argues that the Dutch NRA (ACM) noted that the
competitive constraint exerted by retail CATV on both wholesale and retail fibre
warranted including CATV in the same relevant market on the basis that:

(a) the available capacity of CATV will increase over time;

(b) comparable retail services can be offered based on access to CATV
networks; and

(c) indirect price pressure is exerted by retail services over CATV on retail
services over copper and fibre networks.

However, ACM’s product market definition, in light of market dynamics in that
jurisdiction, includes both WLA and WCA. Copenhagen Economics argues
that this means that the indirect constraint from the retail market constrains the
pricing of both WLA and WCA.>%°

ComReg notes that ACM’s assessment established that CATV generates a
direct constraint on WCA (but not WLA). This is because there is some very
limited provision of WCA-based access to CATV networks and Vodafone
Ziggo is capable of providing such wholesale access on its CATV network.

520 Commission Decision concerning Cases NL/2018/2099 and NL/2018/2100: Wholesale fixed access
market in the Netherlands, 30 August 2018.

Page 214 of 861



Response to Consultation and Final Decision ComReg 24/07

5.233 ACM also concluded that CATV is an indirect retail constraint on Wholesale
Fixed Access on the basis of market research which it commissioned. In
response to a 10% SSNIP of fibre access, enough end users would switch to
CATV to render that price increase unprofitable.

5.234 ACM calculates a copper / fibre critical loss of 9.43%. In respect of fibre, the
actual loss exceeds the critical loss (10.63% > 9.43%).°?" ComReg is satisfied
that its use of a lower dilution ratio based on an assumption of partial SSNIP
pass-through and consumer survey responses to a willingness to switch
guestion remains valid in the context of the Irish market.

Retail services provided over localised alternative FTTP networks

5.235 ComReg considers whether retail services provided over localised alternative
FTTP networks (e.g. Magnet, Digiweb) should be included in the WLA markets
on the basis of indirect retail constraints. Thus, in response to the pass-through
of a 5% to 10% SSNIP in WLA by Access Seekers on to retail prices, would a
sufficient number of end users switch to retail services delivered over localised
alternative FTTP such that it would make the SSNIP unprofitable?

5.236 Given the indirect link between the retail market and WLA market, any
competitive constraint posed by localised alternative FTTP products in the
retail market is likely to be muted in terms of its constraint on the WLA markets,
given the dilution effects discussed at paragraphs 5.165 and 5.166 above.
Accordingly, end users are likely to have a lower response to a diluted retail
price increase arising from the 5% to 10% SSNIP of a wholesale input,
compared with a direct SSNIP of 5% to 10% in retail prices.

5.237 The coverage of localised alternative FTTP networks in the State is limited,
and as of Q1 2023, is capable of providing retail services to circa 30,000
premises, largely in urban areas. This suggests that a significant proportion of
retail customers affected by a SSNIP of WLA would not be in a position to
switch to retail services delivered over localised alternative FTTP.

5.238 The 2022 Market Research indicates that some residential broadband
customers would consider switching to FTTP products in response to a SSNIP
of their current retail broadband product. 25% of residential customers on a
copper network who are likely to switch would switch to fibre in response to
this SSNIP.>?? As noted above, the diluted retail price increase is likely to
dampen incentives for effective retail substitution compared to a direct SSNIP.

521 ACM, 2018. ‘Marktanalyse Wholesale Fixed Access, Ons kenmerk ACM/UIT/499799’, at Table C.6,
Berekening actual loss vaste internettoegang via het glasvezelnetwerk.
https://www.acm.nl/nl/publicaties/marktanalysebesluit-wholesale-fixed-access

522 Glide 56 in 2022 Residential Market Research. These customers purchase broadband on a
standalone basis.
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5.239

5.240

5.241

The 2022 Market Research data indicate that 22% of residential customers on
a copper network would switch to a FTTP product in response to a SSNIP of
their retail broadband product.®?*

Given the likely response from retail customers to a diluted increase in retail
prices arising from a 5% to 10% SSNIP of LLU or VUA, it is unlikely that the
proportion of customers switching to retail products delivered over localised
alternative FTTP in response to a SSNIP of WLA would exceed the CLVs
identified in Table 25 above.

Accordingly, ComReg is of the view that retail services provided over localised
alternative FTTP are unlikely to exert a sufficiently effective indirect retail
constraint on LLU or VUA. While the product characteristics, pricing and
intended use of retail broadband offered over localised alternative FTTP
would, in principle, allow it to act as an effective demand-side substitute for
retail broadband delivered over FTTx, this is limited by the geographic
coverage of alternative localised FTTP networks.

Retail services provided over FWA, satellite, and mobile networks

5.242

In paragraphs 4.126 to 4.142, ComReg found that retail broadband services
provided over FWA, satellite and mobile networks do not fall within the retail
broadband market. In view of this, ComReg considers that such services are
unlikely to exert a sufficiently effective indirect retail constraint on Eircom WLA,
given the likely lack of effective demand-side substitution in response to the
pass-through of a SSNIP of WLA.

Interpretation of 2022 Market Research

5.243

5.244

5.245

Copenhagen Economics argues that ComReg misapplies its own survey
results by ignoring several categories of survey respondents,®”* and therefore
fails to appropriately estimate the full demand-side response to a retail
broadband price increase.

Copenhagen Economics asserts that the use of the SSNIP test for market
definition purposes requires taking into account all end user responses, rather
than solely those end users who would switch to an alternative, as set out at
Figure 9 of its Submission.

Copenhagen Economics asserts that the SSNIP test should assess the full
demand-side response to a SSNIP, including end users who respond that they
will cancel, switch to technologies other than CATV, shop around, or ‘don’t
know’. It allocates ‘shop around’ and ‘don’t know’ responses to other response

523 Glide 59 in 2022 Residential Market Research.

524 Copenhagen Economics Non-confidential Submission on behalf of Eircom, paragraph 3.35.
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5.246

5.247

5.248

categories according to the relative likelihoods among other respondents (i.e.,
assuming these consumers would behave in the same way as the other
respondents, on average), to derive a SSNIP.

ComReg disagrees with this reasoning. ComReg first draws attention to the
correct interpretation of the 2022 Market Research which provides the basis of
the SSNIP assessment in the 2023 Consultation. The 2022 Market Research
asked how respondents would react to a €4 increase in the price of their retail
bundle. This €4 figure — which was selected to aid in survey respondent
comprehension — likely overstates the pass-through of a wholesale SSNIP into
retail prices, and therefore overstates end user response to that pass-through.
This is because, as set out at Table 16 above, Eircom VUA prices range up to
€33.50, implying a 10% wholesale price increase would result in a maximum
retail price increase pass-through of €3.35. A €4 retail price increase therefore
overstates, by a minimum of 19%, the retail price increase stemming from a
10% SSNIP of wholesale prices.

As set out above, ComReg considers that the Notice on Market Definition, the
SMP Guidelines, and the 2020 Explanatory Note make clear that the SSNIP
test should take into account switching behaviour. It is therefore appropriate to
exclude respondents who cancel completely or downgrade their packages,
since these consumers do not switch to another product. ComReg
nevertheless considers the potential impact of including these responses in its
assessment of indirect retail constraints.

Before considering each category individually, ComReg notes as set out at
Table 25 above, that a 5% or 10% SSNIP would be unprofitable if [3< | N
Il ><] of residential end users, or [< I <] of SME end users
switched in response (or, in Copenhagen Economics’ formulation, made any
type of demand-side response).

Respondents who cancel completely

5.249

Copenhagen Economics asserts that ComReg has erred in ignoring
respondents who indicate that, in response to a SSNIP, they would cancel their
broadband subscription entirely, resulting in a net loss of profitability to the HM.
The 2022 Market Research indicates that, across all SME and residential
respondent categories, no more than 2% of respondents indicate that they
would cancel completely in response to a SSNIP. Compared with the CLVs set
out at paragraph 5.248 above, this suggests that a SSNIP of 5% or 10% would
not be rendered unprofitable by end users cancelling their contracts entirely at
the levels reported in the 2022 Market Research.
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Respondents who remain but downgrade

5.250

5.251

5.252

5.253

5.254

Copenhagen Economics argues that a full demand-side response assessment
should account for respondents who stay with their provider but, in response
to a price increase, downgrade (amounting to 6-8% of residential survey
respondents and 4-6% of SME survey respondents). However, on the
assumption that sales are made above cost, ComReg notes that such end user
behaviour would not affect the hypothetical monopolist’s profitability — although
it may, depending on the profit margins for individual products, result in a lower
profit margin.°>?°

Accordingly, where end users choose to remain but downgrade in response to
a SSNIP, this will not cause the HM to incur a loss and will, at worst, lead to
continued profits, but at a lower level. Even if these end users were included
in the indirect retail constraints assessment, it is unlikely that it would lead to a
different outcome, as these retained end users would continue to contribute to
the HM'’s profitability following implementation of a SSNIP.

This leaves ‘shop around’ and ‘don’t know’ respondents, for whom the correct
interpretation is ambiguous, as Copenhagen Economics recognises. ComReg
excludes these respondents and focuses on responses which positively affirm
an intention to engage in a specific course of action. Copenhagen Economics
argues that these respondents should be allocated to other response
categories as prescribed at Appendix A of its Submission.

Copenhagen Economics argues that, on average, ‘don’t know’ respondents
will react to a price increase in the same way as the remaining survey
respondents and should be reallocated in this proportion — an approach which
Copenhagen Economics indicated had also been used by the UK CMA.

ComReg identifies two issues with Copenhagen Economics’ approach. These
are, firstly, the validity of the underlying assumptions, and, secondly, the
categories to which respondents are assigned.

Validity of the underlying assumptions

5.255

Copenhagen Economics focusses on ‘don’t know’ and ‘shop around’
responses in the 2022 Market Research. Red C, which carried out the 2022
Market Research on behalf of ComReg, cautioned where appropriate that its
survey results were based on small sample sizes. The switching and
cancellation responses to a SSNIP in the 2022 Residential Market Research
are, in general, accompanied by a small sample size caution. Copenhagen
Economics extrapolates outcomes based on small sample sizes, which raises
concerns about the representativeness of its inferences.

525 Copenhagen Economics Non-confidential Submission on behalf of Eircom, paragraph 3.41.
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Redesignation of ‘Don’t know’ responses

5.256

5.257

5.258

The 2022 Market Research indicated that 17-18% of residential respondents
and 0-3% of SME respondents indicated that they did not know how they would
respond to a SSNIP. Based on calculated CLVs, a SSNIP would not, therefore,
be rendered unprofitable by ‘Don’t know’ SME end users even ff,
hypothetically, all of those respondents were assumed to actually switch to an
alternative. A SSNIP could, however, be rendered unprofitable if a sufficient
amount of residential ‘Don’t know’ respondents switched ([3< |
Bl <] in response to a 5% SSNIP, and [X I <] i
response to a 10% SSNIP). ComReg considers, however, that is an extreme
assumption, given that only 4-6% of residential respondents affirm an intention
to switch. Accordingly, scaling expected switching responses across to ‘Don’t
know’ responses, ComReg considers that, even if these respondents were
included, they would not lead to a SSNIP being rendered unprofitable.

Copenhagen Economics proposes to allocate ‘don’t know’ respondents to
other responses in proportion with the overall response rate and states that
this is compatible with usage in other countries. This is not fully the case.

Copenhagen Economics relies in support of its reasoning on the CMA’s 2018
Good practice in the design and presentation of customer survey evidence in
merger cases.”?® This guidance is equivocal on the allocation of ‘don’t know’
survey responses:

“Don’t know’ responses need to be considered very carefully. A
response of don’t know to the main (first) diversion question usually
means that the respondent is not asked any further questions relating
to that hypothetical scenario and the response is not informative for
the purpose of the diversion ratio calculation. Therefore, it can be
ignored for this purpose and should not be included in the denominator
of the calculation.

However, if the customer answers that they would divert to another
supplier but in a subsequent question says they do not know which
supplier, then this answer is partially informative because they have
stated that they would have diverted their expenditure rather than
staying with the merger Party or exiting the market. In these
circumstances, usual practice is to allocate ‘don’t know’ responses in
the same proportions as those who have explicitly named the retailer
to which they would divert.”

526

https://www.gov.uk/government/publications/mergers-consumer-survey-evidence-design-and-

presentation/good-practice-in-the-design-and-presentation-of-customer-survey-evidence-in-merger-

cases
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5.259 The CMA guidance requires only that ‘don’t knows’ in response to a follow-on
question be allocated proportionately, and that ‘don’t knows’ in response to a
main question be ignored.

5.260 Additionally, ComReg notes that ACM’s Wholesale Fixed Access Market
Review includes CATV as an indirect retail constraint on the basis of market
survey evidence.”?” ACM deemed survey respondents who gave ‘don’t know’
responses when asked if they would switch in response to a 10% price
increase to be ‘stayers’ which were not reassigned to other response
categories. This is the approach which the market research firm engaged by
ACM (Blauw Research) indicated in its survey report.”?® Since this was the
response given to a main question, Blauw Research’s approach is consistent
with the CMA approach relied on (but, in ComReg’s estimation, misinterpreted)
by Copenhagen Economics.

5.261 The ComReg survey data which Copenhagen Economics queries indicate that
18% of respondents gave a ‘don’t know’ response when asked what they
would do if the cost of their bundle increased by €4 per month. The sample for
this question was based on responses to an earlier question which asked
respondents to indicate the form of broadband access they used. Thus, in
accordance with CMA guidance, the €4 price increase question is the main
(first) diversion question and, accordingly, the response should be ignored.

5.262 Taking the CMA and ACM approaches into account, ComReg considers that
the correct approach to ‘Don’t knows’ in response to a main question is to
ignore them (as the CMA counsels, and as ComReg did in the 2023
Consultation) or to assign them to the ‘Do nothing’ pile (as the ACM counsels),
but not to assign them across responses proportionately.

Redesignation of ‘Shop around’ responses
5.263 Copenhagen Economics suggests that ComReg should reassign ‘shop
around’ respondents to other responses in accordance with lower-bound and
upper-bound scenarios set out in Annex A of its Submission.

5.264 Before taking other adjustments into account, this approach adds up to 28%
to subset of all respondents assumed to switch, depending on the scenario
applied by Copenhagen Economics in Annex A of its Submission. ComReg’s
2022 Residential Market Research reported, however, that only between 11%
and 16% of respondents would consider shopping around. Reported

527 ACM, ‘Marktanalyse Wholesale Fixed Access’, at paragraph 1045.
https://www.acm.nl/sites/default/files/documents/marktanalyse-wholesale-fixed-access-20180928.pdf

528 Blauw Research, 2017. ‘Overstap-gedrag bundels - Consumentenonderzoek voor Autoriteit
Consument & Markt’, at pp.29 and 31.
https://www.acm.nl/sites/default/files/old _publication/bijlagen/17462 overstapgedrag-bundels-

2017.pdf
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precedent also suggests that a much lower level of assumed switching is
appropriate, with only 14% of residential bundle respondents having switched
in the previous three years.®>° Accordingly, any assumptions in respect of the
behaviour of ‘Shop around’ respondents should be interpreted in light of actual
switching responses reported in the 2022 Residential Market Research.

Categories to which respondents are assigned

5.265

5.266

5.267

5.268

ComReg considers that ‘Don’t know’ respondents should be ignored or
assigned to the ‘Do nothing’ category as there is no way of knowing which
course of action they may take, and any attempt to do otherwise would be
speculative. Therefore, (in respect of the bundled residential survey
respondents) those 18% of respondents®® should not be redesignated on a
proportionate basis as Copenhagen Economics suggests.

In respect of the ‘Shop arounds’ respondents, there is little guidance from other
NRAs. ComReg notes that a decision to ‘Shop around’ does not automatically
lead to a decision to switch. A respondent may, for example, having shopped
around, decide to remain with their existing SP, despite the price increase.

Copenhagen Economics sets out a range of assumptions and scenarios to
inform its switching analysis. Its approach to the reallocation of ‘don’t know’
and ‘shop around’ respondents leads to total cancel and switch responses
increasing under all assumptions, compared to the 2023 Consultation. At the
extreme, 28% of all residential bundle end users would, under Copenhagen
Economics’ upper-bound assumption,®*' switch, compared to a figure of 4% of
all respondents in the 2022 Residential Market Research. This provides the
upper range for switching in response to a price increase. ComReg considers
that this is an unreasonably high scenario, as it assumes no ‘shop around’
respondent will do nothing or downgrade, and therefore assumes no search or
switching costs. A more realistic scenario accounts for search and switching
costs, which would likely result in a proportion of ‘shop around’ respondents
doing nothing, rather than switching.

ComReg considers that Copenhagen Economics’ approach is likely to
overstate the impact of a SSNIP by incorrectly counting non-switching
behaviour, by incorrectly reassigning ‘don’t knows’ to other categories, and by,

529 Slide 72 of the 2022 Residential Market Research.

530 Slide 57 of the 2022 Residential Market Research. The 18% of respondents to the question “You
mentioned earlier that your primary broadband service is provided over...If all broadband suppliers
of...increase the broadband cost of your bundle by €4 per month what action would you take?” who
responded ‘don’t know’.

531 Table 5 of Copenhagen Economics Non-confidential Submission.
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in the upper scenario, assuming no switching or search costs in respect of
‘shop arounds’, such that all such respondents are deemed to switch or cancel.

5.269 In ComReg’s judgement, including having regard to approaches taken by other
NRAs and NCAs, interpreting the results of the 2022 Market Research and
given actual market dynamics where the share of CATV broadband is declining
(despite price increases), it is appropriate to exclude from consideration of
indirect retail constraints survey responses which indicate an intention, in
response to a SSNIP, to shop around, to cancel completely, or to downgrade,
together with ‘don’t know’ responses.

Criterion 3. Whether the strength of indirect retail constraints would be
weakened by retail customers switching to Eircom’s own retail arm

5.270 ComReg now considers the European Commission’s third factor set out at
paragraph 5.149(c), whether the retail customers of Access Seekers
purchasing LLU or VUA would switch to the retail arm of the vertically-
integrated HM if it did not raise its own retail prices following a SSNIP of WLA.

5.271 If Access Seeker retail customers switched to Eircom in response to a SSNIP
of WLA, Eircom could benefit from increased retail revenue which may offset
wholesale revenue losses from reduced Access Seeker demand for WLA.

5.272 Having regard to the MGA, absent regulation, a vertically-integrated HM
supplier of WLA over a widespread or ubiquitous network would likely have
incentives to hold its own retail prices constant®*? in order to induce Access
Seeker retail customers (who are facing retail price increases arising from the
pass-through of the SSNIP) to switch away from Access Seekers to its own
downstream arm.

5.273 Access Seekers compete at the retail and (downstream) wholesale level
predominantly through the purchase of VUA products, which are available on
an almost, but not fully, national basis, and also, at a significantly lower level,
through the purchase of LLU products. ComReg notes that, in accordance with
the Modified Greenfield Approach, absent existing regulation of the WLA
market, Eircom VUA and LLU products are either:

(a) unlikely to be made available by the HM at all to Access Seekers, or

(b) made available to Access Seekers, but on less favourable terms than
equivalent supply arrangements to the HM’s own retail arm.

5.274 Access Seekers would therefore not be able to offer retail and other
downstream services using these wholesale inputs, or would only be able to

532 Although it is possible that it could increase retail prices for less price sensitive customers and
decrease them for more price sensitive customers.
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5.275

5.276

do so under disadvantageous terms, compared to the HM. Retail end users
affected by a SSNIP of WLA are likely to consider the HM's retail service to be
a suitable substitute, due to similarities in product characteristics and relatively
low switching costs (since the retail service would be provided over the same
network using similar CPE and limited service downtime). Furthermore, the
widespread coverage of the HM's network implies that its downstream arm
would not be constrained by coverage in the same way as alternative
platforms, such as CATV or localised alternative FTTP, which pass fewer
premises nationwide.

For these reasons, ComReg considers it likely that, in response to a SSNIP of
VUA or LLU, end users of Access Seekers who offer retail services based on
Eircom VUA or LLU inputs would be likely to switch to retail products offered
by Eircom’s retail arm, in circumstances where Eircom did not raise its retail
prices, but Access Seekers did. This would have the effect of mitigating any
reduction in Eircom wholesale revenue. This effect further diminishes the
potential for alternative platforms to act as effective indirect retail constraints
on a vertically-integrated HM supplier of WLA.

ComReg acknowledges that this switching of Access Seekers customers could
also involve switching to platforms other than back to Eircom. However, for
example, as noted at paragraph 5.211 above, since the 2018 Decision CATV
subscribers have declined by 3.5% and also constitute a lower proportion of
overall fixed broadband subscribers in the State, with this expected to diminish
further over time as VMI overlays its CATV network with FTTP. This suggests
that customer switching to CATV in the context of any indirect constraints
exerted by CATV would also diminish in line with this.

Overall conclusions on Indirect Retail Constraint Assessment

5.277

5.278

In paragraphs 5.146 to 5.276 above, ComReg assessed the indirect retail
constraint posed by retail services provided over CATV, localised alternative
FTTP, FWA, mobile and satellite platforms. ComReg notes that the coverage
and use of retail services provided over these networks is exceeded by the
coverage and use of retail services provided over Eircom’s FTTx network.
ComReg considers that indirect retail constraints from satellite, localised
alternative FTTP, mobile and FWA platforms are unlikely to be sufficient to
warrant inclusion in the WLA product market.

ComReg does not consider that indirect retail constraints from VMI's CATV
network would likely be sufficiently effective to constrain the price setting
behaviour of a HM supplier of CG WLA or NG WLA, bearing in mind the limited
coverage of VMI's CATV network, together with its proposal to overlay CATV
with FTTP, resulting in the eventual decommissioning of the CATV network
over the lifetime of this market review period. In this regard, ComReg notes
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5.279

5.280

5.281

5.282

that VMI has already rolled out FTTP passing [>< | Il ><] (much of
which is RfoG which had been completed prior to VMI’'s FTTP overlay
announcement) premises as of Q2 2023, but that this has been assessed as
part of the direct constraints assessment on a forward-looking basis above.
The degree of indirect retail constraint posed by CATV-based retail services
will be considered further in the context of the assessment of competition in
the WLA market in Section 6, in particular, the effectiveness of this constraint
over a longer time horizon.

Copenhagen Economics asserts that, when the full demand-side response to
a retail price increase is taken into account, the SSNIP test shows that it would
be unprofitable for a HM to levy a SSNIP, as the actual loss exceeds the critical
loss, as set out in Figure 10 of its Submission on behalf of Eircom.

To generate these findings, Copenhagen Economics applies®*® a number of
changes to ComReg’s SSNIP assessment:

(@) Only counts the responses of end users who purchase FTTx-based
broadband;

(b) Excludes respondents who report switching to another fibre provider;
(c) Allocates ‘don’t know’ respondents according to the average respondent;

(d) Adjusts the share of users that would ‘cancel’ or ‘switch’ downwards
proportionally to the price difference between the price increase used in
the survey questions for bundle customers and the expected retail price
increase due to a 10% SSNIP at wholesale level;

(e) Assumes unchanged profitability for end users who would ‘stay but
downgrade’; and

(f)  Uses the full national survey sample.

Having applied these altered assumptions to the SSNIP test, Copenhagen
Economics asserts that, even under what it deems its more conservative set
of assumptions, the HM’s actual loss exceeds the critical loss, such that the
additional profits from higher margins on non-reactive customers would not
cover the loss of consumers who cancel/switch, rendering the price increase
unprofitable.

ComReg disagrees with this reasoning and considers that a number of the
changes/assumptions Copenhagen Economics are not appropriate, or would
not materially alter ComReg’s findings.

533 At paragraph 3.41 of its Submission.
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5.283

5.2.4
5.284

(@) Copenhagen Economics indicates at point 5.280(b) above that it would
exclude respondents who switch to another fibre provider, since despite
switching, these consumers would still be served by a supplier that relies
on the HM’s network. ComReg considers that this would not materially
alter the outcome of the SSNIP assessment. Excluding these
respondents reduces the denominator in respect of residential
respondents by 1%, and by 3% in the case of SME respondents. Even if
ComReg were to include non-switching demand-side responses in its
indirect retail constraints assessment, ComReg considers that the
exclusion of this category of respondents would not materially alter
ComReg’s conclusions;

(b) ComReg has already indicated its disagreement with point 5.280(c),
where Copenhagen Economics proposes to reassign ‘don’t know’
respondents;

(c) ComReg has already indicated its disagreement with point 5.280(d),
where Copenhagen Economics proposes to take into account
respondents who would cancel completely or downgrade their existing
package;

(d) ComReg has already indicated its disagreement with point 5.280(e),
where Copenhagen Economics proposes to take into account
respondents who would downgrade their existing package. ComReg
considers that assumptions about the profitability of these packages are
therefore moot; and

(e) Copenhagen Economics indicates at point 5.280(f) that it uses the full
national survey sample. As ComReg does so as well, this does not
amount to a ‘correcting’ of the SSNIP analysis.

The net effect of the assumptions made by Copenhagen Economics is to shift
the percentage of respondents reacting to a SSNIP such that the actual loss
exceeds the critical loss. Copenhagen Economics does so by, inter alia,
increasing the numerator (counting cancel completely and downgrade
responses, and reassigning shop around and don’t know responses) and
reducing the denominator (only counting responses from purchasers of FTTx-
based broadband and excluding respondents who switch to another fibre
provider), compared with the approach taken by ComReg. For the reasons set
out above, ComReg does not agree with this approach.

Overall conclusions on Relevant WLA Product Markets

On the basis of the analysis at paragraphs 5.11 to 5.283 above ComReg
defines two WLA product markets (collectively, the ‘WLA Product Markets’),
as follows.
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5.285

5.286

5.287

5.288

5.289

5.290

The first market —the NG WLA Product Market — consists of Next Generation
WLA, being VUA offered over:

(@) Eircom’s FTTC network;
(b) Eircom’s FTTP network;
(c) SIRO’s FTTP network;
(d) NBI's FTTP network; and

(e) On a forward-looking basis, over VMI's FTTP network, as that network is
rolled out and VUA provision commences.

The self-supply of FTTx VUA by Eircom and, on a forward-looking basis, FTTP
VUA by VMI, to their own downstream retail arms is also included in the NG
WLA Product Market on the basis that this is convertible to wholesale VUA
supply. FTTx VUA inputs used in the supply of downstream merchant market
WCA services are also included in the market.

The second market — the CG WLA Product Market — consists of Current
Generation WLA, being the following products offered over Eircom’s copper-
only CG network:

(a) Local Loop Unbundling,
(b) Sub-Loop Unbundling, and
(c) Line Share.

The self-supply of LLU by Eircom to its own downstream retail arm is also
included in the CG WLA Product Market.

Providers of WLA are therefore included in the WLA Product Markets where
(i) the products which they offer meet the LLU and VUA product definition set
out in the 2020 Explanatory Note, (ii) any planned delivery of WLA is based on
sufficiently reliable deployment plans and (iii) the products are likely to be
effective substitutes. Where these conditions are not met, ComReg does not
include such products in the WLA product market.

Having defined the parameters of the WLA Product Markets, ComReg now
considers the scope of the WLA geographic market(s).

5.3 Geographic Assessment of WLA Markets

5.291

5.292

In this section, ComReg considers the geographic scope of the WLA Product
Markets described in Section 5.2 above. In doing so, ComReg follows the
approach adopted by the EC in the 2020 Recommendation.

The Notice on Market Definition states that the relevant geographic market is:
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5.293

5.294

5.295

5.3.1
5.296

“... an area in which the Undertakings concerned are involved in the
supply and demand of the relevant products or services, in which area
the conditions of competition are similar or sufficiently homogeneous
and which can be distinguished from neighbouring areas in which the
prevailing conditions of competition are appreciably different.”**

The EC further notes in its SMP Guidelines that:

“According to established case-law, the relevant geographic market
comprises an area in which the Undertakings concerned are involved
in the supply and demand of the relevant products or services, in which
area the conditions of competition are similar or sufficiently
homogeneous and which can be distinguished from neighbouring
areas in which the prevailing conditions of competition are appreciably
different. The definition of the geographic market does not require the
conditions of competition between traders or providers of services to
be perfectly homogeneous. It is sufficient that they are similar or
sufficiently homogeneous, and accordingly, only those areas in which
the conditions of competition are ‘heterogeneous’ may not be
considered to constitute a uniform market. In general, the process of
defining the geographic boundaries of markets involves identifying any
geographic areas where a distinct break in competitive conditions can
be observed. This approach places weight on the underlying structural
and behavioural factors that are relevant in determining the
competitiveness of a market.”3°

In the 2018 Decision, ComReg concluded that the WLA market was national
in geographic scope.

ComReg assesses below the homogeneity (or heterogeneity) of competitive
conditions between geographic areas, taking account of both structural and
behavioural criteria in respect of each of the WLA product markets. This is a
two-phase process, with Phase 1 consisting of criteria of general application
to determine whether there are grounds to define national or sub-national
markets. If Phase 1 suggests that there are sufficient grounds to warrant
defining sub-national markets, then Phase 2 applies criteria to distinguish the
boundaries of those sub-national markets.

Phase 1: Application of criteria of general application

In assessing potential geographic variances in competitive conditions,
ComReg takes utmost account of the Notice on Market Definition and the

534 Notice on Market Definition, paragraph 8.
535 SMP Guidelines, paragraph 56.
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5.297

5.298

BEREC Common Position on Geographic Aspects of Market Analysis.>*°
Having regard to the above, ComReg assesses the geographic scope of the
WLA markets according to the following factors:

(a) Geographic differences in entry conditions over time (paragraphs 5.300
to 5.311);

(b) Variation in the number and size of potential competitors (paragraphs
5.312 to0 5.317);

(c) Distribution of market shares (paragraphs 5.318 to 5.353);

(d) Evidence of differentiated pricing strategies or marketing (paragraphs
5.354 to 5.362); and

(e) Geographic differences in product functionality and demand
characteristics (paragraphs 5.363 to 5.366).

ComReg applies the MGA in assessing the geographic scope of the WLA
Product Markets. This assumes a hypothetical scenario in which there is no ex
ante SMP regulation in the candidate Relevant WLA Markets but that
regulation is present in markets upstream of WLA such as, for instance, PIA.

In carrying out its geographic assessment of the WLA markets, ComReg has
regard, inter alia, to existing FTTx rollout, but also future rollout plans, where
these plans are based on available and sufficiently reliable deployment data.
Eircom, SIRO and NBI are all already engaged in FTTP network rollout. Of
these, NBI appears to be capable of providing ComReg with available rollout
forecasts with some level of reliability. As of October 2023, VMI has not yet
commenced provision of merchant market VUA over its FTTP network, nor is
it yet in a position to furnish ComReg with detailed and reliable deployment
data at a specific local level. Accordingly, ComReg takes Eircom, NBI and
SIRO rollout into account as appropriate in its geographic assessment below.
Although VMI FTTP is included in the NG WLA focal product on a forward-
looking basis — and therefore falls into the NG WLA product market — ComReg
can only take VMI FTTP into account in its WLA geographic assessment below
on the basis of existing rollout, or sufficiently reliable and detailed deployment
data. ComReg has therefore taken account of VMI's existing deployment of

FTTP, although as noted earlier, [3< G
[ —
I 5<]. VM has been

unable to provide ComReg with reliable deployment plans in respect of both
the specific locations and timing of its scheduled FTTP network rollout.

53 BEREC Common Position on Geographic Aspects of Market Analysis, BoR (14) 73, 05.06.2014 (the
‘BEREC Common Paosition’).
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5.299

However, for analytical purposes and despite this uncertainty, ComReg also
considers the impact on its geographic assessment of VMI’'s existing
(predominantly CATV) network rollout, assuming hypothetically that VMI fully
overlaid its CATV network with FTTP capable of delivering VUA. This
assessment is set out below.

In their Submissions, both BT**” and ALTO"*® expressed concern that the
quantitative data used by ComReg in the 2023 Consultation was based on the
Q2 2022 time period and suggested that such data may not reflect wider
economic issues such as the rise in fuel costs, costs of living and interest rates
which have occurred since this date and have thus not been reflected in
ComReg’s analysis, leading to a more optimistic analysis than appropriate.
ComReg uses Q1 2023 and Q2 2023 where possible, to inform its analysis in
this Decision, and therefore considers that the concerns expressed by both BT
and ALTO are addressed. ComReg also notes that the trends identified in this
Decision are in line with those identified in the 2023 Consultation.

Criterion 1: Geographic differences in entry conditions

5.300

5.301

5.302

In this section, ComReg assesses geographic differences in entry conditions
in the WLA Product Markets over time.

Eircom offers similar VUA products across its almost-national FTTx network
(noting only some degree of overlap in the NBP 1A), and also offers similar LLU
products across its ubiquitous copper network, pursuant to regulation under
the 2018 Decision. However, the presence of commercial NOs (SIRO and, on
a forward-looking basis, VMI) on a sub-national basis, together with NBI in the
IA, which is deemed to be commercially unattractive for the rollout of high-
speed broadband, suggests that the NG WLA market exhibits some level of
geographic variation in entry conditions. In particular, parts of the State are
deemed to be more commercially attractive, while other parts of the State
would not be served by FTTP capable of delivering VUA in the absence of the
State-aided NBI rollout, arising from diseconomies of scope, scale and density
due to low premises density and dispersed rural development.

Taking account of total FTTx rollout by all operators, in general, approximately
98% of premises in the State are passed by FTTx as of Q1 2023, while Eircom
CGA copper-only (those premises where it does not have FTTx) rollout passes
approximately 8% of premises.>*°

537 BT Non-confidential Submission, at p.5.
538 ALTO Non-confidential Submission, at p.5.

939 The FTTx and copper-only numbers exceed 100%. This is because a measurement inconsistency
arises from the fact that a non-trivial minority of FTTC premises do not have Eircode associated with
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5.303 ComReg also takes into account envisaged Network Operator rollout, where
that rollout is available and based on sufficiently reliable deployment data.
Based on interactions with NOs, ComReg considers that NBI is capable of
providing reliable deployment data up to two years in advance. However,
neither SIRO, Eircom nor VMI were able to provide ComReg with sufficiently
reliable deployment data in advance of rollout. Accordingly, ComReg takes into
account envisaged NBI rollout, but cannot, absent data, take into detailed
account envisaged Eircom, SIRO, or VMI FTTP rollout.

5.304 The fact that NBI is targeting the provision of wholesale services only —
including VUA — to areas of the State otherwise unserved on a commercial
basis by NG broadband (that is, the IA) suggests that the prospects for
commercial rollout to significantly overlap NBI coverage are low, and ComReg
is not, as of Q1 2023, aware of detailed deployment plans to this effect. There
is, however, some marginal overlap. As of Q1 2023 Eircom’s FTTx network
overlaps approximately [3< ]l 2<]°*° of those premises in the NBI IA, and
SIRO’s FTTx network overlaps approximately [3< i 3<]°*' of those premises
in the NBI IA.

5.305 ComReg includes VUA delivered over Eircom FTTx, and SIRO and NBI FTTP
and, on a forward-looking basis, VMI FTTP, in the NG WLA Product Market.

5.306 SIRO has commenced Phase 2 of its rollout, and it has announced its intention
to pass an additional 320,000 premises on top of the 450,000 which it passed
in Phase 1, which would bring its total rollout to 770,000 premises in 154 towns
nationwide by 2025,°* passing approximately one third of premises in the
State. As of Q1 2023 SIRO passed some [< | <] premises.>*

5.307 SIRO has provided ComReg with data on the general geographic scope of its
intended Phase 2 rollout but has not been in a position to provide ComReg
with detailed forecast deployment data. Additionally, as set out in greater detail

them by Eircom. This means that calculating network overlaps at a premises level is difficult. In some
instances, it is not possible to say with certainty whether a specific premises is passed by both FTTC
and FTTP. This means that FTTx coverage numbers may be inflated as overlapping coverage is not
fully reportable where Eircode (or other geographic level identifier) data are absent. It should also be
noted that some FTTC may only support lower download speeds given the VDSL technology dependent
on copper loop lengths.

540 Between 10% and 20%. Some of this is FTTC which would not be of a sufficient quality to deliver
broadband speeds of at least 30 Mbps, with this being the minimum speed set as a threshold for
mapping the presence of commercial service availability in deciding upon the IA. ComReg would expect
over time that demand for such FTTC would reduce.

541 Between 1% and 10%.

542 https://www.eib.org/en/projects/pipelines/all/20210132. Given SIRO’s pace of rollout over the last
number of years (see Table 2), ComReg does not expect this target to be achieved within this timeline.

4% As of Q2 2023 SIRO has passed [< I ><] lines, in line with trends in previous quarters.
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5.308

5.309

5.310

at paragraph 6.175 below, SIRO Phase 1 rollout was characterised by regular
revisions to its scheduled target rollout such that its actual rollout significantly
lagged its anticipated rollout. Accordingly, ComReg takes specific premises
level SIRO Phase 2 rollout into account in its WLA geographic market
assessment to the extent that data are available to do so, bearing in mind that
SIRO has been unable to provide premises level forecast data to ComReg
more than approximately six weeks in advance.

By way of a sensitivity check, ComReg has assessed SIRO’s overlap with VMI,
despite the absence of sufficiently reliable and detailed VMI FTTP deployment
data. Data relying on existing VMI CATYV rollout suggest that, if VMI were
included in the WLA market, it would overlap with SIRO at a total of 116 EAs
(at any level of overlap greater than a single premises) and a total of 281,513
premises. However, the number of EAs where SIRO and VMI overlap falls
significantly, where both SIRO and VMI coverage is considered in the context
of the Phase 2 overlap criterion 3 (that at least 50% of premises in a Modified
EA must be passed by at least three Network Operators) as set out in Annex

12 below. [X NG
.
.
e
I <]

In accordance with the NBP Contract, NBlI's FTTP network will pass 569,000
premises in the IA, amounting to coverage of ¢.24% of premises in the State,
using NBI's own premises identifier.>** According to the NBI website,**> NBI
passed 186,897 premises as of October 2023.

Apart from the likelihood there will be no material commercial rollout of FTTP
in the IA, ComReg assumes that there will be no new rollout of copper
networks capable of delivering LLU more generally, given FTTP is now the
chosen network medium, and shifting consumer preferences away from
copper towards FTTx. In this regard, the existence of the IA (which identified
non-commercial areas through a mapping exercise and consultation with SPs)
signals that the commercial attractiveness of areas of the State varies.

544 560,000 NBI premises as a percentage of 2.34 million postal addresses in the State. NBI uses the
expression ‘premises’, defined in the NBP Contract as “all buildings (whether a business premises,
residence or other building) in the Intervention Area that have a corresponding Eircode in the Premises
Database (as amended or should have been amended from time to time in accordance with this
Agreement)”. As explained at footnote 1606, ComReg uses a separate identifier (‘Postal Address Star’)
for its geographic assessment. As a result, there may be small differences in reporting of coverage,
depending on which premises identifier is used.

545 www.nbi.ie, reporting data as of 25 October 2023. As at Q2 2023 NBI had passed 154,439 premises.
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5.311

Overall, and having regard to the above, evidence indicates that there are
some differences in geographic entry conditions in the NG WLA market, arising
from the presence or absence of commercial SPs, as characterised by the
presence in areas of higher premises density of NG networks rolled out on a
commercial basis, while in areas of lower premises density, NBl is rolling out
a state-aided NG broadband network, due to the absence of incentives to
provide NG broadband to these areas on a commercial basis. Such entry
incentives are absent in the |A due to the presence of barriers to entry arising
from diseconomies of density, in particular, whereby the average cost of
passing or connecting a single premises is much higher than equivalent costs
in urban areas.”*° In contrast, ComReg considers that there are no geographic
differences in CG WLA entry conditions, given the lack of incentives for
Network Operators to enter.

Criterion 2: Variation in the number and size of potential competitors

5.312

In this section, ComReg assesses the number of competitors in the WLA
Product Markets and their relative sizes. Eircom is the only provider of LLU,
while, as of Q2 2023, VUA is provided over Eircom FTTx, SIRO FTTP and NBI
FTTP. VMI is expected to commence supply of FTTP VUA (where it has a
network presence) over the lifetime of the market review, however, [

B <] Absent regulation and in the context of the MGA, Eircom’s
merchant market supply of NG WLA (and, therefore, NG WCA provided on the
basis of upstream NG WLA inputs) may no longer be available. NBI is obliged
under the terms of the NBP Contract to offer VUA to Access Seekers in the |A,
while SIRO offers VUA on a commercial basis. NBI is scheduled to pass
569,000 premises in the State which are located in the IA by 2026/7. As of
September 2023,°” NBI has passed 186,897 premises, or 33% of its total
scheduled rollout. VMI has announced its intention to provide VUA over its
FTTP network, as that network is rolled out, but, as of October 2023, it has not
yet commenced offering VUA. As noted paragraph 5.87 VMI [ N

I <] As noted previously, VMI has not been in a position to

546 ComReg notes that this is a generalisation, in that the IA also includes premises located in urban
areas. However, these premises may similarly be commercially unattractive to serve due, for example,
to localised access difficulties leading to increased costs of connection for Network Operators.

547 www.nbi.ie, 25 October 2023.
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provide ComReg with reliable data on the timing and location of its FTTP
overlay, other than a general intention to overlay its existing CATV footprint
with FTTP by [< I <] although
ComReg notes that its timelines have moved out from what it originally
intended. ComReg notes that in its initial announcement of its FTTP upgrade
in November 2021,°*¢ VMI indicated that it expected to complete its network
upgrade within three years. i.e., by the end of 2024. Having regard to the
information and data provided by VMI, including its FTTP rollout to date,
ComReg’s view is that its network upgrade to full NG WLA service provision is
not likely to be completed until towards the end of this market review period.

5.313 According to its website, SIRO passes over 515,000 premises, as of October
2023.°%° SIRO is engaged in its announced Phase 2 rollout plan, where it plans
to pass an additional 320,000 premises (beyond the 450,000 premises that
were part of Phase 1) across 154 towns, supported by €620 million of funding,
including €170 million of funding from the European Investment Bank
(‘EIB’).>*° According to the EIB, SIRO intended to complete Phase 2 rollout by
2025, with a focus on areas with no, or limited, very high capacity broadband
coverage.”' If SIRO meets its Phase 1 and Phase 2 coverage targets, it will
pass a total of 770,000 premises. Based on its existing rollout from 2019 to Q2
2023, SIRO has passed an approximate average of 60,000 premises per year.
In view of this and, noting that SIRO has consistently missed it published rollout
targets, ComReg considers that its intention to pass 770,000 premises with
FTTP will not likely be achieved until towards the end of 2026.

5.314 Eircom’s public quarterly earning reporting figures suggest that, as of Q2 2023,
its FTTx rollout passes over 2 million premises, split between 986,000 FTTC
only premises (42%) and 1,083,000 FTTP premises (52%).°° ComReg data
indicate that, as of Q2 2023, approximately [< I <]
premises were overlapped by both Eircom FTTC and Eircom FTTP. Eircom’s
FTTP premises passed grew by 219,000 in the year to June 2023 (up by 27%
year on year) and Eircom has also indicated that its partnership with InfraVia
will increase the pace of its expansion of its FTTP network rollout, with the

548 https://www.virginmedia.ie/about-us/press/2021/virgin-media-ireland-announces-national-fibre-
network-upgrade/.

549 www.siro.ie, accessed on 25 October 2023.

550 https://www.irishtimes.com/business/technology/siro-announces-620m-investment-to-upgrade-
broadband-network-1.4712850

551 https://www.eib.org/en/projects/pipelines/all/20210132 This press statement also suggest that the
project cost is €342m.

552 https://www.eir.ie/lopencms/export/sites/default/.content/pdf/IR/presentations/2022 2023/eir Q2-
23 results presentation.pdf
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5.315

5.316

5.317

target ultimately to upgrade 1.9 million premises passed to FTTP.>*>* ComReg
calculates based on publicly available data that Eircom’s annual FTTP rollout
for the last three and a half years (up to Q2 2023) passed an average of
213,000 premises with FTTP per year.

Excluding NBI's FTTP rollout (given it is rolling out FTTP in the non-commercial
IA), ComReg estimates that, in 2022, Eircom accounted for approximately
78%°>* of all additional premises passed with FTTP, with the remainder
accounted for by SIRO and VMI. During this period Eircom, SIRO and VMI
respectively rolled out FTTP to approximately [3< | <] [°<

B <] and [X¥X I <], premises respectively.

ComReg accordingly considers that, absent regulation, the NG WLA market is
likely to be characterised by some variation in the number and size of potential
competitors from a geographic perspective. ComReg has formed this view on
the basis that the number of existing and potential competitors in the provision
of NG WLA across the State is likely to vary, based on current and expected
network rollout. In particular, NBI is unlikely to face material competition (in the
sense of other competitors, although ComReg expects there will be some
overlap) in the IA, while in some areas outside the IA premises may be passed
by at least two networks capable of delivering VUA. This may particularly be
the case, for instance, in areas where Eircom FTTC is already present, but
likely to upgrade to FTTP over the lifetime of this market review.>>°

Eircom is the only provider active on the CG WLA Market. Even absent
regulation, ComReg considers that, due to shifts in end user demand patterns,
there is no incentive for other Network Operators to enter the market — given
FTTP will be the future transmission medium of choice. ComReg considers
that this is unlikely to change during the market review period.

Criterion 3: Distribution and evolution of market shares

5.318

The EC Notice on Market Definition confirms that NRAs should take a
preliminary view of the scope of the geographic market on the basis of the
distribution of market shares between undertakings. Moreover, the BEREC
Common Position notes at paragraph 111 that:

“One way to account more explicitly for the relative size of operators
would be to look at the variation in local ‘market” shares across
different geographical areas. Ideally this should include not only
market shares at a particular point in time but also the development of

553

Infravia/

https://www.eir.ie/pressroom/eir-announces-completion-of-significant-infrastructure-deal-with-

554 If NBI rollout is accounted for Eircom’s share is approximately 62%.

555 See paragraph 5.382 onwards for data on differences in number of competitors in different EAs.
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5.319

5.320

5.321

5.322

5.323

market shares, particularly where the competitive conditions in the

market are going through a period of change. Since the collection of

the necessary data is associated with a high administrative burden for

operators as well as NRAs, it will usually suffice to consider two points

in time to draw inferences about trends in market shares. To the extent

that there is evidence of variation in market shares, this could be

indicative of geographical variations in competitive conditions.”
Accordingly, where an NRA measures variations in SP market shares over
time in different geographic locations, this may potentially be indicative of a
level of geographic variation in competitive conditions sufficient to warrant
some level of geographic market differentiation.

At the time of the publication of the 2018 Decision, Eircom faced very limited
competition in the supply of VUA from SIRO and held a market share in excess
of 95% in the provision of WLA nationwide, based on the market definition set
out therein. Taking into account changes to the WLA product market definition,
as well as SIRO and NBI rollout and service provision, ComReg now measures
Eircom market shares on the separate NG WLA Product Market and the CG
WLA Product Market. VMI has not yet commenced the provision of VUA and
as such it has no market share to measure. Eircom’s (national) share of the
provision of NG WLA-based VUA in the presence of regulation has, as of Q2
2023, declined to [< I ><].°°° although, on a forward-looking
basis, this national share masks non-trivial geographic differences at local
level arising from the presence or absence of SIRO or NBI. Eircom’s share of
the provision of LLU, SLU and LS remain high, again, in the presence of
regulation, at 100%, although overall volumes of these service are low at 7,164
lines at Q2 2023.

ComReg considers that the NG WLA product market includes the merchant
market supply of VUA by Eircom, SIRO, NBI and, on a forward-looking basis,
VMI (once active at the wholesale level), together with the self-supply of VUA
by Eircom and, on a forward-looking basis, VMI. The implicit use of NG WLA
in the supply of downstream WCA also falls within these shares.

The CG WLA product market includes Eircom’s self-supply and merchant
market supply of LLU, SLU, and LS. The implicit use of CG WLA in the supply
of downstream WCA also falls within these shares.

In respect of NG WLA, at the level of the EA, market shares can only be
assigned to VUA delivered over NG FTTx broadband networks where those
networks are present. ComReg considers the distribution of WLA market

556 Between 80% and 90%. Market Shares include merchant market and self-supply of NG WLA, as well
as the use of implicit use of NG WLA in the supply of downstream WCA. At the time of the 2018 Decision,
Eircom’s market share was close to 100%.
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shares in the presence of WLA regulation, and then considers how the
distribution of these market shares would be likely to change in an MGA
scenario, absent WLA regulation.

Market share distribution in the presence of regulation
Market share data on a national basis

5.324 The data set out at Table 26 below indicates that Eircom and VMI are the two
largest retail broadband SPs in the State, with the figures below including all
fixed retail broadband subscriber lines across all fixed technologies included
in the retail broadband product market definition. Given that both Eircom (28%)
and VMI (23%) rely on own-network self-supply for retail broadband purposes
(VMI's mostly being CATV), this suggests that, based on current market
shares and Access Seeker use of wholesale inputs from Eircom and other
NOs, a maximum of 49%°°" of fixed retail broadband subscriber lines are
delivered by Access Seekers reliant on merchant market inputs (WLA and/or
WCA), allowing for small-scale provision of retail broadband self-supply over
FWA or localised alternative FTTx.

Table 26: Retail broadband market share by subscriber lines, Q4 2018 — Q2

2023
| 2018 Q4 | 2019 Q4 | 2020 Q4 | 2021 Q4 | 2022 Q25% | 2022 Q4

Eircom 33% 31% 30% 28% 27% 27% 28%
VMI 26% 26% 25% 25% 24% 24% 23%
Vodafone 18% 20% 19% 20% 20% 20% 20%
Imagine - - 3% 3% 3% 3% 3%
Sky 13% 14% 14% 14% 14% 14% 15%
Pure - ; 2% 2% 204 2% 2%
Telecom

Digiweb - - - 2% 2% 2% -
OAOs 9% 10% 7% 6% 7% 7% 9%

5.325 As set out in Table 27 below, when retail broadband market shares are
assigned based on FTTx subscriptions only (in_the presence of requlation),
the most notable change is the decline in Eircom’s retail market share (from
48% in Q1 2019 to 38% in Q2 2023), with a range of other SPs making small
market share gains. Eircom remains the single largest provider of FTTx retail
broadband subscriptions, however.

557 Calculated by subtracting Eircom’s 28% and VMI's 24% market shares, both of which are on a self-
supply basis, from 100%.

5%8 Data for Q2 2022 was that which presented in the 2023 Consultation.
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Table 27: FTTx broadband market share by subscriber lines, Q4 2018 — Q2 2023

QL Q1 Q1 Q1 5 5005 | QL
2019 2020 | 2021 | 2022 Q22022 | 5003 2023

Eircom | 489, 44% | 41% | 38% 38% 38% 38%
Vodafone | 269, 30% |30% |30% 30% 30% 30%
Sky 18% 19% |20% |20% 20% 21% 21%
Pure

: - 3% 3% 3% 3% 3%
Telecom
Digiweb | . - - 3% 2% - -
VMI 1% 1% 1% 2% 2% 2% 2%
OAOs 7% 6% 5% 4% 4% 6% 6%

5.326 As set out in Table 28 below, when retail broadband market shares are
assigned based on FTTP subscriber lines only (which ComReg started
recording at a granular level in Q1 2019), the most notable change is the
decline in Eircom’s retail market share (from 47% in Q1 2019 to a low of 30.9%
in Q4 2021 and recovering to 32.6% in Q2 2023 — although noting the FTTP
base at the start was small). Also of note is the initial increase but then
consistent decrease in Vodafone’s market share, which, as of Q2 2023, is the
joint largest provider of FTTP retail broadband subscriptions with Eircom (both
with a 32.6% share). These figures must also be interpreted in the context of
the pace at which Access Seekers commenced purchasing FTTP VUA from
Eircom initially and the growth of FTTP provision from an initially low base.>>°
The figures are also in the presence of WLA regulation and partial WCA
regulation.

559 In Q1 2019 there were approximately 110,000 subscriber lines, rising to 576,856 in Q2 2023 (+425%).
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Table 28: FTTP retail broadband subscriber lines, Q1 2019 — Q2 20239

Eircom 47% 39% 33% 31% 31% 32.5% 32.6%
Vodafone 37% 40% 39% 37% 36% 33.6% 32.6%
VMI 6% 5% 4% 4% 4% 3.4% 3.3%
Digiweb 3% 3% 3% 3% 3% 2.3% 21%
Sky - 7% 13% 18% 18% 20.3% 21.6%
Pure Telecom - - 3% 4% 4% 3.6% 3.5%
OAOs 7% 6% 4% 4% 4% 4.3% 4.4%
Total FTTP

subscriber 109,949 | 180,543 | 282,035 | 400,394 | 431,388 | 537,243 | 576,856
lines

5.327 ComReg data indicates that total fixed retail broadband subscriptions have

increased by 13% (suggesting overall market growth), and FTTx retail
broadband subscriptions have increased by 51% between Q4 2018 and Q2
2023 (with the mix now predominantly being FTTP rather than FTTC). Over
the same time period, the proportion of retail broadband subscriptions relying
on merchant market (Eircom, SIRO, or NBI) VUA inputs has risen from 41% to
51% (bearing in mind that, as of October 2023, VMI is not active in the
provision of VUA, and Eircom relies on own-network self-supply for retail
broadband purposes except in the IA where Eircom will be expected to largely
purchase wholesale inputs from NBI).*®"

Distribution of merchant market VUA purchases

5.328

Retail broadband market shares provide useful but somewhat limited insight
into the impact of upstream wholesale broadband markets on the retail
broadband market. NBI's network rollout will be predominantly (but not
entirely) located in different parts of the State than SIRO and Eircom (and VMI
once active), thus weakening the inferences which can be drawn from national
retail market share data on the upstream WLA markets. A more relevant
measure in this case is wholesale market share data, split by those areas
within the 1A, and outside of the IA — that is, where NBI is (or will be) present,
and NBI is absent, as set out at paragraphs 5.333 to 5.347.

560 Individual market shares are only reported above 2%. Where an SP’s market share is below 2%, it
is counted as part of the aggregate OAO market share.

561 https://www.eir.ie/nbi/.
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Table 29: NG VUA merchant market purchases, Q1 2019 and Q2 2023
[3<XREDACTEDX]

Network FTTC FTTP

S| — _— = m
Buyer¥ [Q119 |Q223 |[Q119[(Q223 [Q119 |Q223 ?91 Q2 23
Il | | i I | | | .
I BN N N D e | |
| B BN B 1 I ] |
N | I i Il E . i I
I B O E Il N Em | I
N | 1 i 1 i i i I
HE I 1 H N e | I
I I DN BN N e I
Table 30: % NG VUA merchant market purchases, Q1 2019 and Q2 2023
[3XREDACTEDX]
Network ‘ FTTC ‘ FTTP
Vendor 2 . . I B
Buyer W Q119(Q223|Q119|1Q223|Q119 (Q223|Q119 | Q223
I 1 |1 m |1 i I I
| Il B B BB BB e L
I Il B E B E = | L
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Table 31: NG WLA self-supply and merchant market purchases, Q1 2019 and
Q2 2023 [<REDACTED?Z<]®%

Network | FTTC FTTP

SO0 — - - -

Buyer Vv | Q119 Q2 23 Q119 | Q223 Q119 | Q223 1Qg1 Q2 23
—— I IC_iC_ 10 l W
—1IL__IC_IC_BC_BL_ L _BmC__
= —— I IL_ B[ BB
— WL B || Em = = |1
—— BL__BL_BL BL_WL_BL_ Ol

BN BE Emm o mm 1 | 1[I

— HL_BL_BL_BL_BL_BL_Bml_
— L I IC_3C_ I I el

Table 32: % NG WLA self-supply and merchant market purchases, Q1 2019
and Q2 2023 [><XREDACTEDX]

Vendor = ] [ I I

Buyer W Q119|Q123|({Q119(Q123|Q119 Q123 | Q119 | Q123
. Il B EE | I I L
I Il B B B B e | I
L Il B E BB E = I
. I || H B = | L
. H EH B B B = | I
I E EE e ] I I I
. H EH E B B B I

%62 Q2 2023 QKDR Data
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5.329 Table 29 indicates that, in respect of VUA provided by Eircom, SIRO, and NBI

5.330

at Q2 2023, Vodafone accounts for [< il 3<]°°° of purchases, BT accounts
for [< I <]°** of purchases, Digiweb accounts for [< | 3<]°°° of
purchases and 43 other SPs collectively account for the remaining [3< |iil]
¥]°% of purchases. It is worth noting at this point that Eircom self-supply
accounts for the majority of wholesale broadband provision — it effectively uses
WLA in supplying itself.

In respect of VUA merchant market provision only (that is, excluding self-
supply and the implicit use of NG WLA as an input to NG WCA), Eircom’s
share has declined, from [ I <1°° to XX
3<],°°¢ with SIRO’s market share increasing from [3< R ><]°°° to [*<
B <]°7° between Q1 2019 and Q2 2023.

Table 33: NG VUA merchant market supply, Q1 2019 — Q2 2023 [3<REDACTEDX]

5.331

VUA lines Q1 2019 Q2 2023

% %

|

VUA merchant market supply n

Eircom
SIRO
NBI

Total VUA merchant market

However, as set out in Table 34 below, when including Eircom’s self-supply
and the implicit use of NG WLA as an input to NG WCA, Eircom’s share has

declined, from [ I <!°' to X< I <].°° with

563 Between 40% and 50%.

64 Between 30% and 40%. This includes Sky’s purchases from SIRO. Sky contracts directly with SIRO
but this is managed by BT, thus their purchases are presented collectively in Table 32.

65 Between 1% and 10%.
566 Between 1% and 10%.
567 Between 80% and 90%
568 Between 60% and 70%
569 Between 10% and 20%
570 Between 30% and 40%
571 Between 90% and 100%
572 Between 80% and 90%
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SIRO’s market share increasing from [3< I ><1°” to < N
3<]°"* and NBI accruing a [>< | ><]°"° share from Q1 2019 to Q2 2023.

Table 34: NG WLA self-supply and merchant market supply, Q1 2019 — Q2 2023

[5<REDACTEDX]
NG WLA lines Q1 2019 Q1 2023
Self-supply n % N %
I | N [ N |
Merchant market supply
I | . [ N | N
| | N |
|| | [ | [
Total merchant market [ ] [ ]
Total lines 728,456 100% 1,051,048 | 100%

Distribution of merchant market LLU purchases

5.332 Table 35 below indicates that, in the presence of regulation, BT accounts for
[3< Il 3<]°’° of LLU purchases, Magnet accounts for [3< ] 3<]°’" of LLU
purchases, and two SPs account for less than [3< ] 3<]°’® of LLU purchases.
As set out at paragraph 5.329 above, Eircom reports its CG self-supply as
WCA bitstream, rather than as WLA.

Table 35: Merchant market LLU purchases (volumes and %), Q1 2019 and Q2
2023 [XXREDACTEDX]

‘ Network ‘ LLU

Vendor = | N

Buyer W Q12019 | Q22023 Q12019 | Q2 2023
L HE I I
. | | L I
I N I I I

573 Between 0% and 10%
574 Between 10% and 20%
575 Between 0% and 10%
576 Between 80% and 90%.
577 Between 10% and 20%.

578 Between 0% and 10%.
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I ] i I
Total 27,455 | 7,164 100% | 100%

Market share data in the presence of regulation, split by IA and Non-IA

5.333 The data set out in Table 36 below are presented on a geographically
disaggregated basis. The IA, by design, is an area which exhibits different
competitive characteristics from the rest of the State, arising from the
assumption that NG broadband would not be provided on a commercial basis
in those areas now comprising the IA. In respect of NG WLA, Table 36
indicates that there is a notable difference in the Eircom, SIRO and NBI shares
of VUA lines in the IA on the one hand, and outside the IA on the other hand.
As wholesale-only operators, neither NBI nor SIRO are active in self-supply
(although Vodafone has a 50% ownership stake in SIRO).

Table 36: Merchant Market VUA Sales %, Q1 2023 [3<REDACTED]*"®

579 Supply-side information was used for this table as accurate demand side information was not
available to ComReg on a sub-geographic basis.

580 These figures include the provision of VUA over FTTC. ComReg notes that in many cases FTTC
services provided in the IA is not likely to meet the 30 Mbps threshold set out in the NBP and, therefore,
NBI’s share of merchant market VUA is expected to increase in the IA once it has rolled out.

581 These figures are calculated using Eircode information to map WLA relevant lines either into the IA
or outside of the |A. As previously discussed, only 76% of Eircom FTTC lines have an Eircode meaning
that there are circa 41,000 Eircodes unaccounted for in this table when compared with Table 31 which
uses national level information. However, if it is assumed that all of these 41,000 lines are in the Non-
IA area, Eircom’s share would [3< | °<]. and SIRO’s would decrease to [< Il
<], meaning the impact overall is minimal.

582 These figures include the provision of VUA over FTTC. ComReg notes that in most cases FTTC
services provided in in the IA is not likely to meet the 30 Mbps threshold set out in the NBP and,
therefore, NBI's share of merchant market VUA is expected to increase in the IA once it has rolled out.
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Table 38: LLU purchase %, Q1 2023 [3<REDACTEDX]

LLU
I N | .
1 s | |
[ a |1 |
[ I | |
Total 100% | 0 0

5.334 Taking into account merchant market LLU supply only, thus excluding Eircom
retail self-supply (the equivalent of which would be CG Bitstream to itself) as
well as its merchant market sales of CG Bitstream (which implicitly uses LLU),
there appears to be little variation in selling behaviour across the CG WLA
Market. However, from a supply-side perspective, there are clear and
significant differences in patterns of NG WLA supply within the |IA, and outside
the IA, as reflected in the NBI, Eircom and SIRO sales patterns set out at Table
36 above and Table 39 below:

Table 39: Merchant market VUA sales, Q1 2023 [3<REDACTEDX]

Non-IA VUA IA VUA

Eircom
SIRO
NBI
TOTAL

Table 40: NG WLA sales including self-supply, Q1 2023 [3<REDACTEDX]

Non-IA VUA IA VUA

Eircom I
SIRO |
NBI |
TOTAL

5.335 This shows that over 93% of VUA merchant market sales occur outside the IA,
and that Eircom, SIRO, and NBI shares of merchant market VUA sales all vary
substantially between the IA and outside the IA, with Eircom’s share being [3<

I ><]°* SIRO’s share also being

583 Eircom implicitly uses LLU for provision of CG broadband services, although it is not included here.
84 From 40-50% to 50-60%.
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5.336

5.337

Market
5.338

< I 5<],*** and NBI's share being

< I 5<].°°° The volumes of sales
outside the IA and within the |IA also differ substantially. Accordingly, in the

presence of regulation, there is evidence from supply-side market shares that
there are differences in patterns of NG WLA supply within the IA, and outside
the IA, bearing in mind that FTTP coverage is increasing outside the IA, arising
from Eircom and SIRO rollout (and, on a forward-looking basis, VM| FTTP
rollout) and inside the |A arising from NBI rollout.

When looking at total VUA sales, including self-supply, Eircom, SIRO, and NBI
shares of merchant market VUA sales all vary substantially between the IA

and outside the IA, with Eircom’s share being [ NN
I <]’ SIRO’s share also being [3< IEEEG—S

I, 5<].°° and NBI's share being [< |G
B <] °%° The volumes of total sales outside the IA and within

the IA also differ substantially. Accordingly, in the presence of regulation, there
is evidence from supply-side market shares that there are differences in
patterns of NG WLA supply within the IA, and outside the IA, bearing in mind
that FTTP coverage is increasing outside the IA, arising from Eircom and SIRO
rollout (and, on a forward-looking basis, VMI FTTP rollout) and inside the IA
arising from NBI rollout.

In respect of CG WLA and taking into account merchant market LLU supply
only, thus excluding Eircom retail self-supply, there is little variation across the
CG WLA Product Market. In the presence of regulation, Eircom accounts for
100% of merchant market LLU sales. Accordingly, there appear to be no
pronounced differences across the CG WLA Product Market.

share distribution under the MGA, absent regulation

In an MGA scenario, WLA regulation is no longer present, leading to the
assumption that Eircom no longer provides merchant market VUA or LLU, or
does so under different commercial terms. Therefore, Access Seekers which
were reliant on Eircom VUA or LLU may need to migrate to delivery of retail
broadband over other networks (where available/possible), in order to retain
or grow their customer base.**° Failure to do so suggests that these end users

%85 From 10-20% to 30-40%.
586 From 30-40% to 0-10%.
87 From 60-70% to 80-90%.
588 From 0-10% to 10-20%.
589 From 20-30% to 0-10%.

590 For example, absent VUA regulation, BT would potentially be unable to continue to supply NG
Bitstream to Access Seekers, as its supply of NG Bitstream is partially reliant on access to Eircom VUA.

Page 245 of 861



Response to Consultation and Final Decision ComReg 24/07

5.339

5.340

5.341

5.342

will migrate to Eircom or to Access Seekers which rely on VUA provided by
SIRO or NBI (or, on a forward-looking basis, VMI), where those networks have
rolled out. Accordingly, under the MGA, Eircom merchant market supply of CG
WLA and NG WLA falls to zero and moves to Eircom retail. The resultant
increase in Eircom self-supply will depend on the ability of Access Seekers to
migrate wholesale or retail customers previously served by Eircom WLA to
alternative network provision.

It is important to note that market dynamics in the presence of WLA regulation
are unlikely to accurately mirror market dynamics in an MGA scenario where
WLA regulation is removed. This is because, in the presence of regulation,
Access Seekers which have the capability to purchase VUA from SIRO or NBI
may instead choose to purchase regulated VUA or LLU from Eircom.

Where an Access Seeker intends to migrate its retail broadband end users (or
its wholesale customers in the case of, for example, BT NG Bitstream) from
VUA delivered by Eircom to VUA delivered by another Network Operator, it
may need to build new backhaul out to the Network Operator's Point(s) of
Interconnection (‘Pol(s)’). Given that a number of Access Seekers already
purchase VUA from two or more vendors, Access Seekers may, to some
extent, have already incurred this cost. Accordingly, in respect of the NG WLA
market, the main impediments to an Access Seeker doing so are whether the
end user premises is passed by an alternative Network Operator capable of
delivering VUA and, if so, the potential cost of building backhaul to the
associated Pols.

In respect of the CG WLA market, an Access Seeker must overcome additional
technical barriers when migrating its retail broadband end users from LLU to
products outside the CG WLA Market (e.g., VUA), arising from differences in
the underlying fibre and copper technologies — since Eircom is the only
provider of LLU. An Access Seeker must first determine whether its end users’
premises are passed by Eircom, SIRO or NBI FTTx capable of delivering VUA
and, having done so, carry out any administrative (e.g. development of order
management systems) or technical alterations to facilitate the switch from
delivery of retail broadband over LLU to VUA. There may also be a temporal
consideration in circumstances where NBI (or SIRO or, on a forward-looking
basis, VMI) rollout to an area is scheduled but has not yet occurred. In those
circumstances, an Access Seeker will additionally need to wait until rollout has
occurred before migrating its end users to the alternative network.

In an MGA scenario where Eircom ceased merchant market supply of CG WLA
to Access Seekers, no other LLU provision would be available to Access
Seekers. If Access Seekers failed to migrate away from LLU (or from CG
Bitstream which was itself reliant on LLU), their end users would:
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(a) cease purchasing CG retail broadband,
(b) migrate to Eircom, or

(c) migrate to an alternative retail broadband SP which did not rely on LLU
inputs, where the premises is also passed by NG broadband.

5.343 On the NG WLA market, where an Access Seeker’s end user premises is not
passed by SIRO or NBI (or by VMI in the future), that Access Seeker will be
unable to migrate to alternative VUA in an MGA scenario.

5.344 As set out at Table 41 below, ComReg estimates how many premises are, as
of Q1 2023, capable of being served by Eircom, SIRO or NBI VUA.>*" VMI
does not yet supply wholesale services. In an MGA scenario, Access Seekers
supplying end users at these premises with retail broadband on the basis of
Eircom merchant market VUA or LLU would be capable of retaining these end
users, as they could migrate their end users to VUA delivered over other NG
broadband networks, or do so within the lifetime of this market review.

Table 41: Premises passed by FTTx networks, Q1 2023 [3<REDACTEDX]

Total
premises

IA

Non-l1A

Total FTTx
premises

591 While Eircom is present in some parts of the IA, it is not always capable of providing speeds above
30 Mbps as premises with download speeds lower than this generally fall within the NBP IA.

592 Eircom’s network coverage is measured in terms of lines, rather than address points, leading to an
inflated figure of >100% when measuring its network rollout. However, ComReg notes that the high
figure presented in Table 41 is indicative of an almost ubiquitous level of coverage, thus ComReg
deflates this figure from [< | °<] for the purposes of further analysis.
Additionally, Eircode data are not available in respect of ¢.24% of Eircom FTTC lines. This means that
ComReg cannot calculate whether premises are overlapped by Eircom FTTC and FTTP in certain
instances leading to the possibility of double-counting.

%95 NBI's network passes [< I ><] rremises as of Q1 2023. The premises included in Table
36 show NBI’s current and planned rollout figures.

%94 Elsewhere in the text, SIRO is noted to have passed [3< | <] premises as of Q1 2023.
The difference of [3< | ><] lines is due to the mapping exercise carried out by ComReg to map
SIRO rollout into Modified EAs for the purpose of its geographic assessment.
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5.345

5.346

5.347

These data suggest that, outside the IA, all measured premises are passed by
Eircom FTTx, SIRO FTTP, or both. In an MGA, NG WLA Access Seekers are
therefore only capable — in principle — of retaining their retail broadband end
users if they can switch to SIRO VUA at the approximate [3< | N ><]°°°
of premises outside the IA where SIRO has rolled out. Access Seekers serving
the remaining premises outside the IA using Eircom VUA would, based on
SIRO Q1 2023 rollout, be unable to migrate their end users to SIRO VUA.
Additionally, while VMI has not yet commenced provision of wholesale
services over its FTTP network, as noted at paragraph 5.278 above, as of Q1
2023, it has passed [>< I <] premises with FTTP.>%

In comparison, in the IA, all premises, including those passed by Eircom VUA
and/or LLU are also passed (or scheduled to be passed by 2026/7) by NBI.
Therefore, Access Seekers serving premises in the |IA by means of Eircom
VUA or LLU would, on a forward-looking basis, be capable of migrating their
end users to VUA delivered over NBI (or, in a small number of cases, SIRO),
subject to the potential temporal consideration set out at paragraph 5.341.

Although the IA is an area in which commercial rollout of NG broadband is not
contemplated, data available to ComReg suggest that [3< [N
¥<]°97 of premises in the IA are, in fact, passed by Eircom FTTx.°?® Thus, a
withdrawal of Eircom VUA would only impact these premises in the IA, all of
which would be — or are due to be — passed by NBI. Accordingly, Access
Seekers delivering retail broadband to end users at these premises on the
basis of Eircom VUA or LLU inputs would, in all cases, be able to migrate their
end users to NBI VUA, on a forward-looking basis — and in this respect
ComReg would expect Eircom’s market share here to fall.

Access Seeker multi-homing

5.348

[>< I <] of Eircom’s merchant market VUA sales are accounted
for by four Access Seekers [X I <) and
[>< I <] of Eircom’s merchant market LLU sales are accounted
for by one Access Seeker [3XX |l <], as of Q2 2023. Data available to
ComReg indicate that each of these Access Seekers also purchases NG WLA
from vendors other than Eircom:

(a) BT purchases VUA from Eircom, SIRO and NBI;

595 20% to 30%

%96 VMI’'s FTTP rollout increased to [3< | ><] in Q2 2023, consisting of both existing RFoG
premises and newly rolled out GPON capable premises.

%97'10% to 20%.

59 This may consist of Eircom FTTC delivering speeds less than 30 Mbps — which was the threshold
speed for inclusion in the IA - suggesting a much lower degree of overlap by Eircom in the IA.
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5.349

5.350

5.351

(b) Vodafone purchases VUA from Eircom, SIRO and NBI;
(c) Digiweb purchases VUA from Eircom and SIRO; and
(d) Enet purchases VUA from Eircom and SIRO.

ComReg also notes that Vodafone and Sky have both entered into wholesale
agreements with VMI to supply wholesale broadband service, [

. ___________________________|
I <] As of October 2023, VMI has made no

merchant market sales of any broadband services. Accordingly, the four SPs
which account for the large majority of Eircom’s merchant market LLU and
VUA sales have all already invested in VUA purchasing capacity with SIRO
and NBI and, allowing for Eircom bulk migration capability,>*® would
presumptively be able to migrate a portion their wholesale or retail customers
to SIRO or NBI VUA in an MGA in a timely manner and without incurring
significant sunk costs, where their customers are passed by those networks.
There would, however, be potential disruption at the consumer level, due to
the need to arrange appointments for installation etc. Access Seekers may
also need to increase backhaul capacity to accommodate a larger customer
base on these networks.

In a MGA where Eircom withdraws merchant market CG WLA and NG WLA
or continues to offer it, but under comparatively disadvantageous conditions
compared to regulated supply, market share distributions are likely to shift.
Unless they are passed by SIRO or NBI, retail broadband end users reliant on
upstream Eircom WLA directly or, in the case of BT Bitstream, indirectly, must
migrate to Eircom if they wish to retain retail broadband. This shift in market
shares in an MGA scenario suggests the presence of differences in
competitive conditions between EAs where Eircom has a high retail broadband
market share due to the absence (or presence, but at a low level) of SIRO or
NBI on the one hand and, on the other hand, EAs where end users can
purchase retail broadband from Access Seekers making use of SIRO or NBI
VUA either directly or, in the case of BT NG Bitstream, indirectly.

Due to data limitations, ComReg cannot isolate Access Seeker purchases
from each of SIRO, NBI and Eircom inside the IA, and outside the IA. However,
the data set out at Table 41 above indicate the share of premises passed by
SIRO and NBI, both within the IA, and outside the |IA, and accordingly provide
a proxy for the capacity of Access Seekers to retain their end users by
migrating to alternative CG WLA or NG WLA provision in an absent regulation
scenario, if Eircom withdrew provision of merchant market CG WLA or NG
WLA or continued to offer it, but under comparatively disadvantageous

599 Bulk Migration allows an Access Seeker to have multiple migrations facilitated via a single request.
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5.352

5.353

conditions compared to regulated supply. These data therefore isolate those
wholesale purchases which are especially vulnerable to a MGA scenario
where WLA regulation is not present.

ComReg therefore estimates that, in an absent regulation scenario, the
following outcomes are plausible, based on the data set out above:

(@) On the CG WLA Market, all retail end users reliant on Eircom merchant
market CG WLA inputs would revert back to Eircom retail, if no
asymmetric substitution to NG WLA were permitted, thus increasing
Eircom retail market share to 100%. If asymmetric substitution is taken
into account, the scenarios set out below in respect of NG WLA in the IA
and outside the |A respectively apply;

(b) Within the IA, on a forward-looking basis, 100% of premises will be
passed by NBI FTTP. However, only [< i} <] of |IA premises are
passed by Eircom FTTx. Accordingly, in a MGA scenario, Access
Seekers relying on Eircom VUA at those [< ] 2<] of premises would
be capable of switching to NBI VUA. At the large majority of premises in
the IA not passed by Eircom FTTx, the MGA scenario is moot, as Eircom
VUA is not available at these premises in any case. This suggests that,
in an MGA, retail broadband market shares would change minimally, and
Access Seekers served by Eircom VUA would likely be well positioned to
retain their retail end users by switching to NBl VUA; and

(c) Outside the IA, SIRO is currently the only alternative VUA SP present,
pending commencement of VMI wholesale service, and Eircom has full
or close to full FTTx coverage. In an MGA, and given SIRO coverage
levels as of Q1 2023, Access Seekers serving three in every four
premises would be unable to procure SIRO VUA. This suggests that
Eircom’s retail broadband share would likely increase significantly, as
Access Seekers would be unable to continue to provide retail broadband
to their end users in the absence of alternative wholesale services.

This suggests that the distribution and evolution of market shares on the NG
WLA Market is indicative of geographic differences in competitive conditions,
arising from the presence or absence of alternative FTTx networks capable of
providing VUA, in an absent regulation scenario. For example, an Access
Seeker’s share of NG retail broadband in the IA does not necessarily change
in an absent regulation scenario, because, on a forward-looking basis, it is
capable of migrating its customers to NBl VUA. In contrast, outside the IA, that
Access Seeker’s market share is likely to decline substantially (while Eircom’s
market share would likely rise), as it can only migrate its customers to SIRO if
those end users form part of the minority of premises outside the |IA passed by
both Eircom FTTx and SIRO FTTP.
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Criterion 4: Evidence of differentiated pricing or marketing strategies

5.354

5.355

5.356

5.357

ComReg has assessed whether there is evidence of differentiated pricing or
marketing that might indicate the presence of regional and/or local variations
in competitive conditions, in particular, geographically de-averaged or
differentiated WLA (or retail broadband) pricing. Furthermore, variation in
product quality between geographic areas (which may infer effective price
differences), or variation in the marketing of WLA products may also be
suggestive of localised competitive pressures within a market.

At the wholesale level, none of Eircom, SIRO, or NBI vary their prices for VUA
by geographic location. VUA is provided by Eircom on an almost-national basis
(outside of the 1A), albeit in the presence of regulation, and is priced on a
uniform basis nationwide, in accordance with its regulatory obligations, by NBI
in accordance with its state aid obligations and its contract with DECC, and,
on a commercial basis, by SIRO. Similarly, Eircom does not vary its prices for
LLU geographically. LLU is priced on a uniform basis nationwide, albeit in the
presence of regulation.

Eircom’s pricing of WLA products is uniform across the country, although this
is in the presence of regulation (noting that existing SMP price control
obligations place certain restrictions on Eircom VUA and LLU pricing. Absent
regulation, these would not be in place, so Eircom’s pricing behaviour to date
is not necessarily indicative of its conduct absent regulation).?°® The only
geographic differences in Eircom WLA pricing arise from the availability of
various access products, which is driven by the availability of technologies
within an EA and Eircom network rollout. For example, in areas where Eircom’s
FTTP network has not yet been rolled out, Access Seekers can only purchase
Eircom VUA over its FTTC network. This differentiated pricing, therefore, does
not appear to be driven by competitive conditions, but rather by the presence
of specific access networks capable of delivering VUA.

SIRO indicated that it prices its products on a uniform basis, where its network
is available, although as an unregulated commercial entity, it would be free to
vary its prices geographically, if it wished. Similarly, NBI appears to price VUA
on a uniform basis throughout the IA and is constrained to do so by the terms
of the NBP Contract. On a forward-looking basis, and on the basis of its non-
discrimination obligations, NBI is obliged to offer wholesale products for sale
at a uniform price across the IA.

%00 Under ComReg Decision D11/18, FTTC VUA is a national cost oriented price. FTTP VUA has price
flexibility but must be priced above the floor set.
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5.358

5.359

5.360

5.361

5.362

ComReg has already addressed differentiated pricing for retail broadband at
section 4.3.4 above, and concluded, taking account of all the evidence
available to it, that there are insufficient grounds to conclude that SPs active
in the provision of retail broadband differentiate their pricing or marketing
strategies on a geographic basis.

ComReg notes, however, that SPs may vary retail broadband prices, bundling
and marketing schemes depending on the network technology available in an
area. In addition, retail broadband is marketed nationally by the four SPs
which, collectively, account for 86% of retail broadband subscriptions, as of Q2
2023 (Eircom, VMI, Vodafone, and Sky), with local marketing campaigns
following the rollout of new broadband services (e.g., FTTP network rollout).

Insofar as potential differences in prices across different geographic areas are
concerned, there is little behavioural evidence to suggest that Eircom is facing
significantly different competitive conditions specifically in the provision of WLA
between different geographic areas. Accordingly, ComReg has insufficient
evidence to conclude that the provision of WLA is characterised by
differentiated pricing or marketing strategies across different sub-national
geographic areas.

As noted above, Eircom’s pricing of WLA products is uniform across the
country, although this is in the presence of regulation. The only geographic
difference in pricing arises based on the availability of the various access
products. This is driven by the availability of technologies within an EA and the
rollout of FTTC and FTTP by Eircom. For example, in areas where no FTTC
or FTTP network has been rolled out, VUA is unavailable and Access Seekers
seeking to use WLA products must purchase LLU or Line Share. This
differentiated pricing is not driven by competitive conditions but rather by
network availability.

Insofar as potential differences in prices across different geographic areas are
concerned, there is no evidence to suggest that operators vary WLA pricing
across different areas of their networks for equivalent WLA products.

Criterion 5: Geographic differences in product functionalities and demand
characteristics

5.363

Demand for WLA arises from Access Seekers who do not own or operate an
access network with sufficient coverage to compete in downstream markets,
but who wish to provide downstream wholesale and/or retail services.®""
Widespread WLA coverage ensures that these Access Seekers are able to

07 As of Q2 2023, Eircom’s largest WLA customers are [ X I
N, <]

Page 252 of 861



Response to Consultation and Final Decision ComReg 24/07

offer downstream retail and/or wholesale services. Demand for WLA products
is generally likely to only vary geographically based on premises density and
investment decisions, e.g. in areas of lower premises density, Access Seekers
are unlikely to demand WLA products if downstream demand is insufficient to
recover investments made. That said, while the IA consists of those areas of
the State where it is not commercially viable to rollout NG broadband network
infrastructure due to low population or premises density, NBI's reported list of
retail partners indicates that it is commercially viable to offer broadband
services in those areas, albeit without having to incur the sunk costs
associated with an infrastructure build.®°” As such, ComReg considers that
demand for WLA is likely to be national in nature.

5.364 Access Seekers purchasing VUA or LLU from Eircom can benefit from
coverage which permits them, if they wish, to offer retail broadband on an
almost-national basis in the case of VUA and a ubiquitous basis in the case of
LLU, using Eircom wholesale inputs. In respect of Access Seeker VUA
purchases from SIRO or NBI, larger Access Seekers appear to purchase VUA
to service retail end users where these networks are present. For example,
Vodafone and Sky currently purchase both SIRO and NBI inputs (as well as
from Eircom) in order to deliver retail broadband on a national basis. ComReg
has identified some smaller Access Seekers which offer retail broadband on a
regional basis. For example, Carnsore Broadband provides retail broadband
services in Wexford on the basis of SIRO and NBI VUA inputs.

Table 42: Retail Broadband Subscriptions by Service Provider, Q2 2023
[3XREDACTEDX]

CG % Share of Total
Subscriptions®? | Subscriptions (NG)

Retail Operator

602 1f an Access Seeker considers that there is insufficient scale to warrant incurring the sunk costs of
infrastructure investment required to procure NBI VUA, it may instead purchase NBI Bitstream, avoiding
the service delivery disincentives arising from diseconomies of scale, scope or density.

603 Including FTTx and Cable subscriptions.
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ComReg considers that Access Seeker demand for retail broadband displays
limited geographic variance. In particular, three SPs (Eircom, Vodafone, and
Sky) which, together, account for 86% of retail broadband subscriptions
nationally as of Q2 2023, purchase LLU and VUA from one or more Network
Operators on a merchant market basis or, in the case of Eircom, self-supply,
to offer services on a national basis, while, throughout the State, smaller
Access Seekers purchase VUA or LLU to deliver retail broadband on a local
or regional basis. In this regard, ComReg considers that EAs across the State
are characterised by similar competitive conditions whereby a number of SPs
with national reach are present alongside local SPs. The identity of the larger
SPs (Vodafone, Eircom, Sky) tends not to vary across EAs, while the identity
of local SPs purchasing VUA or LLU does tend to vary such that, for example,
Net1 is active in Louth and Westnet is active in Mayo on the basis of merchant
market VUA inputs.

Accordingly, ComReg has insufficient evidence to conclude that the provision
of WLA is characterised by geographic differences in demand characteristics
across sub-national geographic areas, noting inter alia that Access Seekers
may purchase inputs, or self-supply, from more than one Network Operator.

Are there sufficient grounds for geographic differentiation?

ComReg has assessed the five criteria considered above. In respect of CG
WLA, all five criteria indicate the likely absence of sufficiently different, yet
stable, competitive conditions between geographic areas on a forward-looking
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5.368

5.369

5.370

5.371

basis. On balance, the evidence available to ComReg suggests that there are
insufficient grounds to conclude that competitive conditions on the CG WLA
Product Market are moving from a situation of relative uniformity to a situation
of differentiation across the State. This conclusion is supported by the ongoing
decline in service provision over copper-only networks, as evidenced by low
and declining LLU numbers. These market dynamics suggest that the CG WLA
market is unlikely to be characterised by different competitive conditions
across the State and the market is therefore likely to be national in scope.

In its Submission,®®* SFG argues that sub-national CG WLA geographic
markets should be defined, as materially different competitive conditions arise
depending on whether premises are also passed by FTTx networks capable
of delivering NG WLA:

(@) A ‘CG without NG WLA' market where no NG WLA is available, on which
Eircom should be designated with SMP. In practice, SFG appears to
equate this area with that part of the IA where NBI has not yet rolled out;

(b) A ‘CG with NG WLA’ market where both CG WLA and NG WLA are
available, on which no finding of SMP should be made. Although not
explicit, SFG appears to equate this area with that part of the IA where
NBI has rolled out, together with premises falling outside the IA.

SFG argues that Eircom CG WL market power in the IA will only be
undermined by NBI, but that the prospect of NBI's arrival will not constrain
Eircom’s behaviour in the manner contemplated by the ‘“prospectively
competitive” condition at paragraphs 16-18 of the SMP Guidelines.

ComReg first notes that the ‘prospectively competitive’ condition set out in the
SMP Guidelines is not directly applicable in this instance, as it refers to the
possibility of retail markets being prospectively competitive, absent wholesale
regulation. Second, data available to ComReg indicate that no premises in the
footprint of the Commercial NG WLA Market are passed by networks capable
of delivering CG WLA only. In the footprint of the IA NG WLA Market, ¢.30%
of premises have been passed by NBI, leaving a maximum of 369,000
premises, or approximately 17% of premises nationwide, passed by CG WLA
only. All of these premises are due to be passed by NBI FTTP by 2026/7.

ComReg also notes that, in determining whether there are grounds to define
sub-national markets for the provision of CG WLA, it has applied the five Phase
1 assessment criteria set out at paragraph 5.296 above, based on BEREC and
EC guidance. All five of these criteria indicate that there are no grounds to

604 SFG Non-confidential Submission, at p.13.
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5.372

5.373

5.374

define sub-national markets for the provision of CG WLA on the basis of there
being insufficient appreciable differences in competitive conditions.

In carrying out its assessment, ComReg is required to do so on a forward-
looking basis over the lifetime of the market review period.®®> Accordingly,
while NBI’s rollout is ongoing, ComReg takes a forward-looking approach
based on reasonably reliable deployment forecasts which NBI can provide,
coupled with the evidence that it is deploying and its contractual requirement
to do so. QKDR data shows a persistent decline in CG WLA lines, which is
likely to continue over the lifetime of this market review period. Where
sufficiently reliable deployment forecasts exist, ComReg must take them into
account in its market definition exercise, in order to, as far as possible, account
for the dynamic nature of telecoms markets, in compliance with the guidance
provided, inter alia, in the 2018 Explanatory Note.

In respect of NG WLA, three criteria (geographic differences in entry conditions
over time, variation in the number and size of potential competitors, and
distribution of market shares) indicate the likely presence of sufficiently
different, yet stable, competitive conditions between geographic areas on a
forward-looking basis, while two (evidence of differentiated pricing or
marketing strategies, and geographic differences in demand characteristics)
do not. Accordingly, on balance, the evidence available to ComReg suggests
that there are sufficient grounds to conclude that competitive conditions on the
NG WLA Product Market are moving from a situation of relative uniformity,
based on ongoing demand for VUA (as defined in the 2018 Decision) delivered
over Eircom’s NG network, to a situation of differentiation across the State,
driven by the rollout of NG broadband by NOs, particularly the implications for
geographic market definition of NBI’'s non-commercial rollout in the IA.

Over the lifetime of this market review, ComReg expects Eircom, SIRO and
NBI FTTP rollout to continue.®°® ComReg also notes VMI’s announcement of
its intention to commence the provision of wholesale broadband services over
FTTP. On the basis of information provided by VMI, its very early stages of
rollout and the as yet unmaterialised actual supply, it is unlikely that this will
have a material impact for a number of years. This suggests that it may not,
on a forward-looking basis, be appropriate to define a single national
geographic NG WLA market, given that competitive conditions may not be
sufficiently homogenous nationally, owing to increased rollout of NG
broadband and stable geographic differences in the availability of those
networks. It follows that there may be grounds for distinguishing competitive

605 As set out at p.5 of the 2018 Explanatory Note.

606 Eircom’s FTTP rollout is likely to upgrade or replace existing FTTC and copper networks.
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5.375

conditions on the NG WLA market on a geographic basis. In particular, it may
be appropriate on the basis of sufficient differences in competitive conditions
to characterise sub-national geographic markets.

In Phase 2 below, ComReg sets out the criteria which it applies to measure
any sufficient differences in competitive conditions between EAs which would
justify defining two or more sub-national geographic markets, rather than a
single geographic market, in the provision of NG WLA.

5.3.3 Phase 2: Application of geographic assessment criteria to

EAS

Relevant geographic unit for the geographic market assessment

5.376

5.377

5.378

5.379

As set out in Annex 12, ComReg considers that the relevant geographic unit
for the Phase 2 NG WLA geographic market assessment is the Modified
Eircom Exchange Area (the ‘Modified EA’). This is because using the EA as
the unit of assessment would fail to account for the geographic split between
NBI coverage within the IA, and Eircom or SIRO coverage outside the IA. The
Modified EA is divided internally between the IA EA — that is, the part of the EA
falling within the IA, and the Commercial EA — that is, the part of the EA falling
outside the IA. In most cases, the Modified EA will consist of both a
Commercial EA and an IA EA component. However, in a small number of
cases, the Modified EA will lack a Commercial EA or an |IA EA component, as
appropriate, where the Modified EA falls fully within, or outside, the IA.

The 2020 Explanatory Note®"’ indicates that, when NRAs are examining the
geographic scope of a market, they should ensure that geographic units:

(@) Are of an appropriate size;
(b) Reflect the network structure of relevant Service Providers; and
(c) Have clear and stable boundaries over time.

In this regard, Eircom’s EA boundaries are of an appropriate size to allow
detailed analysis yet avoids a burdensome micro-analysis which may not add
analytical value. Both Eircom and BT use the EA in their supply of retail and
wholesale services. Furthermore, EA boundaries are relatively stable over time
(although dynamics within them may vary at the premises level) and are well
understood by SPs who purchase services over Eircom’s FTTx network.

Given that NBI's and SIRO’s networks are not ubiquitous, ComReg overlays
those network footprints onto the Eircom EA boundaries. This allows
consideration of market shares, network presence and coverage of the various

607 At page 19.
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SPs within an EA, regardless of whether they use Eircom inputs in their
network. While alternative geographic units may suit individual networks, in
circumstances where ComReg has to take account of multiple networks there
is no unique unit of assessment that can accommodate all networks perfectly.
ComReg considers that, for the reasons set out above and in Annex 12, the
Modified EA is a reasonable and proportionate way of proceeding.

5.380 ComReg limits its assessment of competitive conditions®°® in Modified EAs to
those operators whose networks it includes in the NG WLA Product Market or
CG WLA Product Market (‘Network Operators’), namely:

(@) Eircom’s FTTC and FTTP networks;
(b) SIRO’s FTTP network; and
(c) NBI's FTTP network.

5.381 ComReg notes announced FTTP rollout by VMI but, at the time of this
Decision, is not in possession of sufficiently reliable and detailed forecast
FTTP rollout data from any Network Operator other than NBI. ComReg can
only therefore take account of other SPs’ projected network rollout more
generally. In the absence of such data for VMI, ComReg has carried out a
sensitivity analysis to determine the hypothetical impact on the geographic
market definition exercise of VMI, assuming that its existing FTTP (RFoG
or otherwise) and CATV network footprints were all converted to FTTP
capable of delivering merchant market and self-supply NG WLA over the
lifetime of the market review period — despite the fact that, as of October
2023, it has not yet commenced the supply of NG WLA services.

Criteria for assessing the WLA geographic markets

5.382 Annex 12°°° outlines the criteria for assessing the NG WLA geographic
markets and ascertaining how to objectively identify differences in conditions
of competition between Modified EAs. Having regard to the above, ComReg
sets out a range of cumulative criteria (each of which is explained below),
based around the following conditions:

(@) A minimum number of Network Operators;
(b) Absolute network coverage; and

(c) Overlapping network coverage.

608 Note that this is not intended as an SMP assessment, but rather an examination as to whether
competitive conditions may differ across different geographic areas.

609 Discussed in paragraphs A 12.38 to A 12.63.
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5.383 The analysis of these conditions leads to a set of cumulative criteria to assess
whether or not there are differences in competitive conditions between
geographic areas. The criteria are:

(@) Criterion 1: At least three Network Operators capable of delivering VUA
(SIRO, NBI, Eircom and, on a forward-looking basis VMI) must be
present, or reasonably forecast to be present within the lifetime of the
market review period, at the Modified EA;

(b) Criterion 2: Individual Network Operator coverage at a Modified EA must
be (or be reasonably forecast to be) at least 60%; and

(c) Criterion 3: At least 50% of premises in a Modified EA must be passed
by at least three Network Operators.

5.384 The fine detail of these criteria is set out at Annex 12. On the basis of the
application of these cumulative criteria, ComReg has concluded that it is
appropriate to define two broad NG WLA Geographic Markets:

(d) The Commercial NG WLA Market, consisting of those parts of the
Modified EAs falling outside the EA which fail one or more of the Criteria
set out above; and

(e) The IA NG WLA Market, consisting of those parts of the Modified EAs
falling within the EA which fail one or more of the Criteria set out above.

5.385 As set out in further detail in Annex 12, three |IA EAs passed all three criteria,
but are deemed to be too small in premises number terms, based on Q1 2023
data, to warrant defining a separate geographic market.®""

5.386 ComReg has also considered in Annex 12 the hypothetical impact of VMI on
the geographic modelling exercise. To do so, ComReg assumed that
all premises served by VMI RFoG and CATV as of Q1 2023 were instead
served by VMI FTTP capable of delivering both self-supply and merchant
market VUA. This hypothetical assumption allows VMI to be included in
the Phase 2 assessment. The inclusion of VMI, notwithstanding the
uncertainties regarding the timing and location of its rollout, has a low
level impact on the model outcomes. In this respect, when VMI CATV
coverage is taken as a proxy for its potential FTTP coverage:

(@) On the IANG WLA Market, no further IA EAs pass all criteria beyond the
three specified at paragraph 5.385 above;

610 These IA EAs are those parts of Bettystown (BSZ, 880 premises), Donaghmede (DOM, 1 premises)
and Togher (TOG, 89 premises), amounting to <1% of all IA EAs and 0.2% of all premises in the IA NG
WLA Market.
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5.387

(b) On the Commercial NG WLA Market, the number of Commercial EAs
passing all three criteria increases from 0 to 18, amounting to 1.5% of
Commercial EAs and 5% of premises in the market.

ComReg is of the view that it is not appropriate at this stage to define a
separate geographic market consisting of the 18 Commercial EAs which would
pass the Phase 2 geographic assessment criteria on the basis of hypothetical
VMI VUA provision. In the first instance, ComReg lacks certainty on when VMI
VUA will be specifically made available at these Commercial EAs. Beyond
VMI’'s general assurance that FTTP rollout will be completed and VUA made
available on that network, ComReg cannot assert with a sufficiently high
degree of probability that, over the lifetime of this market review period, that
VMI VUA will, in fact, be available. ComReg also has no evidence as of yet as
to when the competitive impact might be in these areas. It follows that ComReg
cannot form a clear view on the likely competitive impact of the presence of
VMI VUA, and whether it will, in practice, generate sufficient differences in
competitive conditions to warrant defining a separate geographic market.

Commercial NG WLA Market

5.388

5.389

5.390

5.391

In their Submissions SFG, Copenhagen Economics, Vodafone and Sky argue
that the Commercial NG WLA Market should be further sub-divided into a Rural
Commercial NG WLA Market and an Urban Commercial NG WLA Market, or,
failing that, that differentiated remedies should be applied in these areas.

SFG and Vodafone both argue that ComReg’s geographic market definition
exercise is inconsistent with EC guidance including, inter alia, the 2018 SMP
Guidelines and the 2020 Explanatory Note. SFG argues that ComReg’s
starting point is too wide, while Vodafone argues that EC guidance requires
ComReg to account for the presence of significant differences in current and
expected future competitive conditions in the provision of NG WLA.

SFG suggests that the approach set out in ComReg’s 2021 ANM Decision®""
which defined Urban Commercial, Rural Commercial, and IA geographic
markets, would have been more appropriate.

SFG®'? argues that the Commercial NG WLA Market should be split into two
or more geographic markets, including premises assigned in the 2023
Consultation to the IA NG WLA Market:

611 Regulated Wholesale Fixed Access Charges — Review of the Access Network Model, Response to
Consultation and Final Decision (D11/21), 17 December 2021 (the 2021 ANM Decision’). This Decision
is currently under appeal by Eircom.

612 SFG Non-confidential Submission, at pp.7-14.
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5.392

5.393

(@) A Rural Commercial NG WLA Market on which Eircom has SMP. This
market consists of premises in the IA passed by Eircom FTTP but not yet
passed by NBI, together with those premises outside the |IA passed by
Eircom FTTP which are unlikely to be passed by another FTTP network
in the near future. SFG suggests that this area corresponds to the Rural
340k — that is, those premises originally assigned to the IA, but which
Eircom agreed with DECC to serve on a commercial basis (then resulting
in them being removed from the IA). SFG also suggests that this market
corresponds with that part of Eircom’s network served on the basis of
GPON technology (which, as of Q2 2023, amounts to a total of [

-
I, 5<]; and

(b) An ‘Urban Commercial NG WLA Market’ consisting of premises outside
the IA passed by at least two FTTx networks capable of delivering NG
WLA, or (by inference) likely to be passed by two such networks in the
near future. SFG also suggests that this market corresponds with that
part of Eircom’s network served on the basis of XGS-PON technology.
SFG suggests that this market should be further sub-divided:

i. A SIRO present Urban Commercial NG WLA Market where
Eircom should be permitted to compete more robustly; and

i. A SIRO not present Urban Commercial NG WLA Market where
Eircom should be more tightly constrained.

Vodafone argues®’® that the Commercial NG WLA Market should be split:

(@) A ‘prospectively monopoly’ Rural Commercial NG WLA Market
corresponding to the Rural 340k, and

(b) A ‘prospectively competitive’ Urban Commercial NG WLA Market
corresponding to all other premises.

Copenhagen Economics®'* argues that there are grounds to consider defining
separate geographic markets within the Commercial NG WLA Market, while
Sky®'® considers that a separate Rural Commercial NG WLA Market
coterminous with the Rural 340k should be defined.®'®

613 VVodafone Non-confidential Submission, at p.8.

614 Copenhagen Economics Non-confidential Submission on behalf of Eircom, paragraphs 3.70 to 3.79.

615 Sky Non-confidential Submission, at p.4.

616 ComReg notes that the exact definition of the Rural Commercial NG WLA Market varies by
Respondent — CE merely alludes to the absence of SIRO or VMI, Sky and Vodafone rely on the Rural
340k, while SFG includes Eircom’s GPON footprint, together with parts of the 1A not yet served by NBI.
Respondents’ reasoning — and ComReg'’s response — applies with equal validity across each definition.
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5.394

5.395

5.396

5.397

5.398

SFG and Copenhagen Economics argue that differences in competitive
conditions arise from the presence (in the Urban Commercial NG WLA Market)
or absence (in the Rural Commercial NG WLA Market) of alternative or
overlapping network rollout by SIRO or VMI actually or prospectively capable
of providing WLA. Sky®'” suggests that these significant differences are likely
to become starker over time, and SFG argues that competitive conditions are
likely to deteriorate in the Rural Commercial NG WLA Market, while they are
likely to improve in the Urban Commercial NG WLA Market.

SFG asserts that, in the Rural Commercial NG WLA Market, Eircom operates
its FTTP network on the basis of GPON technology, while it uses XGS-PON
technology in the Urban Commercial NG WLA Market. SFG suggests that
Eircom FTTP in the Urban Commercial NG WLA Market can therefore reach
speeds faster speeds than in the Rural Commercial NG WLA Market. SFG
adds that Eircom’s service connection model availability differs by market and
that, according to Eircom’s Bitstream Plus and VUA Industry Process
Manual®'® the NTU Connection Variant is available only to Access Seekers “on
XGS-PON in IFN areas only”.°"° This service allows providers to maintain their
own ONT in the end user’s premises. SFG suggests that Eircom does not
provide the NTU Connection Variant in the Rural Commercial NG WLA Market
where it is assured 100% market share. ComReg notes that while this is the
case, it is open to Access Seekers to make a request for such services.

In respect of pricing differences, SFG asserts that Eircom levies different
connection charges, and that the €270 connection charge was only applied to
Rural Commercial areas. SFG states that it is confident that Access Seekers
purchasing Eircom FTTP VUA will, on average, have paid significantly less in
the Urban Commercial NG WLA Market than the Rural Commercial NG WLA
Market. SFG therefore argues that, in the one area in which Eircom has pricing
flexibility under regulation (connection/migration charges), its pricing strategy
offers more competitive terms in the Urban Commercial NG WLA Market,
indicating geographic differences in competitive conditions.

ComReg does not agree with SFG’s assertion. ComReg understands that
Eircom levied a €270 connection charge on a national basis.

Copenhagen Economics argues that barriers to entry are not uniform
throughout the Commercial NG WLA Market. The presence of SIRO and VMI
in parts of the Commercial NG WLA Market, and their network upgrade plans,

617 Sky Non-confidential Submission, at p.4.

618 V.36 of the Manual, dated 19 August 2023, is available online at https://www.openeir.ie/wp-
content/uploads/2023/08/NGA-IPM-V36 _0-Unmarked-19082023.pdf

519 |bid., p.89.
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5.399

5.400

5.401

5.402

5.403

5.404

suggests that it is possible to overcome barriers to entry in at least some parts
of the Commercial NG WLA Market.

Copenhagen Economics also suggests that data regarding Eircom FTTx
wholesale volumes demonstrate that it faces varying levels of competition
within the Commercial NG WLA Market. CE claims that these data indicate

that [5< |

. <]
Vodafone cautions that Eircom is currently the only FTTP network in the ‘Rural
Commercial NG WLA Market’ and that this is unlikely to change over the
lifetime of the market review period, as the lower premises density in this area
(which was originally assigned to the |1A) means that there is limited incentive
for additional commercial roll out by other operators.

In contrast, Vodafone suggests that, in areas of higher premises density, there
are likely to be at least two providers of NG WLA over the market review period,
given Eircom, SIRO, and VMI FTTP presence on a forward-looking basis,
leading to a greater likelihood of network overlap.

A number of Respondents provided various justifications in their Submissions
for defining separate Rural and Urban Commercial NG WLA Markets.

SFG and Vodafone argue that, in defining a single Commercial NG WLA
Market, ComReg is inconsistent with EC guidance. SFG suggests that
ComReg’s geographic market definition starting point (the Commercial NG
WLA Market) is too wide, and therefore inconsistent with guidance set out in
the SMP Guidelines.®”® ComReg disagrees with SFG’s argument for two
reasons. First, ComReg has carried out its geographic market definition
exercise in conformity with EC and BEREC guidance, and its application of the
Phase 1 and Phase 2 criteria, based on the evidence, suggest that it is
appropriate to define a Commercial NG WLA Market. Second, the authorities
on which SFG relies are not of relevance. Paragraphs 43 and 47 concern the
risks of unduly widening the scope of a relevant geographic market arising
from the failure to adequately substantiate the inclusion of additional areas due

620 Specifically, paragraphs 43 and 47 thereof.
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5.405

5.406

5.407

5.408

to a chain of substitution effect. ComReg does not rely on a chain of
substitution argument to ground its geographic market analysis.

Vodafone suggests that ComReg’s approach is not consistent with EC
guidance which requires that the geographic market definition exercise
accounts for differences in competitive conditions, and that markets be defined
on the basis of geographic units which are aggregated on the basis of the same
competitive conditions, typically resulting in the definition of competitive and
non-competitive areas. ComReg disagrees with Vodafone’s suggestion and
notes that it has, in fact, applied a range of objective factors to aggregate
geographic units (Modified EAs) into markets which share sufficiently similar
competitive conditions and are different from other areas. ComReg is therefore
satisfied that its approach to geographic market definition is consistent with the
relevant EC guidance cited by Vodafone.

SFG also argues that ComReg should have applied the geographic market
definitions set out in the ANM. As set out at paragraphs 5.292 and 5.293
above, in defining a relevant geographic market, ComReg must have regard
to the specific characteristics of the market under assessment. Accordingly,
ComReg cannot simply recycle a geographic market definition for one market
and apply it to a different market. ComReg also notes that the ANM did not
define geographic markets for competition assessment purposes, but rather
identified distinct footprints to facilitate the calibration of fixed access charges
based on underlying cost differences across areas. The ANM exercise was in
a different context and was not a geographic market definition exercise.

The Respondents identified above argue that separate Urban and Rural
Commercial NG WLA Markets arising from the presence or absence of FTTP
networks other than Eircom capable of delivering NG WLA should be defined
on the basis of the presence of sufficiently different competitive conditions.

In this respect, Vodafone suggests that premises density impacts NG network
rollout incentives, while CE suggests that differences in network rollout levels
are indicative of higher or lower barriers to entry across the Commercial NG
WLA Market, and that Eircom wholesale volumes varied depending on
whether it was overlapped by SIRO or VMI. ComReg excludes VMI CATV from
the NG WLA product market, and it is therefore not appropriate to include VMI
CATYV overlap with Eircom FTTx in the geographic market definition exercise,
as CE has done. The appropriate overlap assessment is therefore with SIRO
only. Moreover, CE data exclude Eircom self-supply (whether for own retail
use, or the supply used in providing, for example WCA), which ComReg has
included in the NG WLA product market. ComReg data suggest that between
Q2 2020 and Q2 2022, Eircom grew its sales of WLA by [< I <]

Page 264 of 861



Response to Consultation and Final Decision ComReg 24/07

5.409

5.410

5.411

5.412

in Commercial EAs where it did not face direct competition from SIRO, and [<
I <] in Commercial EAs where it overlapped with SIRO.5%"

More broadly, ComReg notes that Respondents argue that the Rural
Commercial NG WLA Market is characterised by the presence of Eircom FTTP
only, while the Urban Commercial NG WLA Market is characterised by the
presence of other NOs actually or prospectively capable of delivering NG WLA.
This is not fully the case. ComReg data suggest that, as of Q1 2023, [3< IR
Il <] of Eircom GPON premises are also passed by SIRO, while [3< |l
Il 3<] of Eircom XGS-PON premises are also passed by SIRO. Accordingly,
the argument that there are significant differences in competitive conditions
arising from SIRO rollout does not appear to hold — in both parts (GPON and
XGS-PON) of the Commercial NG WLA Market, more than 75% of premises
are not passed by SIRO.

Network overlap data do not support the contention that these are appreciable
differences in competitive conditions between the two areas. As set out at
paragraph A 12.49 below, ComReg considers that Modified EAs characterised
by the presence of one or two NOs are more similar to each other than
Modified EAs characterised by the presence of three NOs. ComReg therefore
considers that Commercial EAs characterised by the presence of Eircom FTTP
only, or both Eircom and SIRO FTTx, are, sufficiently similar in their conditions
of competition to warrant inclusion in the same geographic market.

ComReg also notes that SFG, Vodafone and Sky all argue that the so-called
Rural Commercial NG WLA Market and the Urban Commercial NG WLA
Market are characterised by differences in competitive conditions, and in doing
so argue that Eircom should be designated with SMP on both markets, with a
higher burden of remedies (cost orientation) applying on the Rural Commercial
NG WLA Market. This line of reasoning — whereby the end point is the
application of differentiated pricing remedies — does not require separate
geographic markets to be defined. The apparent objective of these
Submissions is more appropriately addressed at Section 9.3.4 below.

In respect of SFG’s technology argument set out at paragraph 5.395 above,
ComReg notes that FTTP which is included in the NG WLA focal product, can
facilitate both GPON and XGS-PON networking standards. SFG’s query is,
accordingly, a product market issue rather than a geographic market issue in
the first instance. Eircom’s network topography, meaning whether an Access

621 These figures were calculated using ComReg Q2 2023 QKDR data. The annual growth in Eircom’s
active FTTx lines was calculated separately for those areas in the Commercial NG WLA Market where
Eircom faces direct competition from SIRO, and those areas where it does not. Eircode information was
used in the mapping process therefore these figures exclude those premises which do not have an

Eircode.
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5.413

5.414

Seeker may access GPON or XGS-PON technology, determines broadband
product availability at a premises. In its product market definition exercise,
ComReg did not consider that GPON and XGS-PON warrant separate product
market definitions. In respect of the NTU Connection Variant, this feature
allows OAOs to deploy their own ONT rather than using an Eircom ONT. The
most obvious advantage of this is allowing an Access Seeker to develop a
combined device which contains both the ONT and modem functionality.
Eircom has made this feature available on its XGS-PON network only to date.

In respect of SFG’s pricing argument set out at paragraph 5.396 above,
ComReg notes that, while Eircom connection charges have decreased since
the introduction of FTTP to the market (under regulation), there is no evidence
to suggest that connection fees differ depending on whether end users are
passed by GPON or XGS-PON. At any given point in time, connection charges
applied to access Eircom’s FTTP network are uniform across the State. The
only known instance where an Access Seeker may have paid more than its
counterparts is if they sought access to Eircom’s FTTP network before a State-
wide price drop.

Vodafone, Sky and SFG all argue that Eircom should be designated with SMP
on their named Urban Commercial NG WLA Market and the Rural Commercial
NG WLA Market. This is an issue which is more appropriately addressed at
competition assessment in Section 6, rather than geographic market definition
stage. However, ComReg considers this issue to be moot, given that, for the
reasons given above, it defines a single Commercial NG WLA Market.

IA NG WLA Market

5.415

SFG®?? argues that the IA NG WLA Market proposed in the 2023 Consultation
should be split in three:

(@) An IA NG WLA Market proper, on which no finding of SMP should be
made, which should consist not of the entire IA, but only those premises
actually passed by NBI FTTP. This would result in a substantial reduction
in the size of the IA NG WLA Market compared to the 2023 Consultation;

(b) Premises in the IA not yet passed by NBI but passed by Eircom FTTx
capable of delivering NG WLA should be reassigned to its so-called Rural
Commercial Market on which Eircom should be designated with SMP;

(c) Premises in the IA not yet passed by NBI or Eircom FTTx capable of
delivering NG WLA should be reassigned to an IA CG WLA Market or
CG without NG WLA Market, on which Eircom has SMP.

622 SFG Non-confidential Submission, at pp.13-14.
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5.416 Where Eircom has deployed FTTP in the IA but NBI is not yet available, SFG
argues that Eircom’s incentive and ability to exploit its market power is no
different than in the Commercial NG WLA Market where ComReg suggests
that Eircom has SMP.

5.417 SFG additionally argues that there is a risk associated with NBI no longer
having rollout obligations to premises where encroachment from commercial
NOs has occurred. It suggests that, in those circumstances, Eircom would face
no competition (since the premises were formerly in the |A), but would not be
constrained by SMP obligations, since the premises in question would be
assigned by ComReg to the IA NG WLA Market.

5.418 These arguments relate in the first instance to the presence of absence of
Eircom market power in the IA and are accordingly more appropriately
addressed at Section 6 below. In any event, for the reasons set out above,
ComReg considers that its assessment and approach to identifying an IA NG
WLA Market is the appropriate one.

5.419 SFG also argues that premises not already passed by NBI should not be
included in the IA NG WLA Market on the grounds that it is illogical to assign
premises to an NG WLA market where NG services are unavailable. This is a
static view and implies that ComReg should not take account of forecast NBI
rollout where it is contractually committed to serve and supported by the
evidence that NBI is rolling out its network (with this being used by Access
Seekers). As set out at paragraph 5.372 above, ComReg is, in fact, obliged to
take account in its market definition exercise “existing market conditions as
well as expected or foreseeable market developments over the course of the
next review period”, as a failure to do so would require ComReg to assume
that conditions of competition will not change over the lifetime of the market
review period, even in circumstances where there is a very strong likelihood
that such changes will occur, arising, for instance, from reliable network rollout
forecast data. ComReg accordingly considers that it is appropriate — and
consistent with EC guidance — to take forecast NBI rollout into account in its
geographic market definition exercise.

5.4 OQverall Conclusion on WLA Market Definition

5.420 In paragraphs 5.11 to 5.290, ComReg analysed the WLA market from a
product perspective and set out its view that it is comprised of two markets:

(@) The CG WLA Product Market, consisting of

i. LLU, SLU, and Line Share products provided over its copper-only
network by Eircom to Access Seekers, and
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5.421

5.422

i. the self-supply of LLU, SLU, and Line Share by Eircom to its own
retail business.

(b) The NG WLA Product Market, consisting of

i.  VUA products provided over FTTx networks by Eircom, SIRO, NBI
and, on a forward-looking basis, VMI, to Access Seekers; and

i. the self-supply of VUA by Eircom and, on a forward-looking basis,
VMI, to their own retail businesses.

In paragraphs 5.291 to 5.419 (and Annex 12), ComReg analysed the WLA
markets from a geographic perspective and set out its view that there are three
distinct WLA product and geographic markets (collectively, the ‘Relevant WLA
Markets), based on the analysis of the criteria laid out in paragraph 5.383:

(@) National CG WLA Geographic Market (1,203 EAs);
(b) Commercial NG WLA Geographic Market (1,183 Commercial EAs); and
(c) IA NG WLA Geographic Market (1,155 IA EAs).

The identities of the Modified EAs constituting the Commercial NG WLA
Market and the IA NG WLA Market are set out at Annex 13 below.
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6 WLA Competition Analysis

6.1 Framework for Assessing SMP

6.1

6.2

6.3

6.4

Having defined the Relevant WLA Markets at Section 5 above, ComReg now
determines whether those markets are effectively competitive, having regard
to whether or not any of the SPs operating within them have SMP.

Since the WLA market is identified in the 2020 Recommendation as a market
susceptible to ex ante regulation, it is therefore not necessary to carry out a
3CT before advancing to the SMP assessment, as the presumption in favour
of regulation is already met at EU level by means of the 2020 Recommendation
and Article 67(1) of the EECC (transposed by Regulation 49(4) of the ECC
Regulations). ComReg is entitled to form a presumption that regulation of the
WLA markets is — in principle — warranted, and can therefore proceed to
assess whether, based on the evidence available to it, there are grounds to
conclude that any SP has SMP in each of the CG WLA Market, IA NG WLA
Market or the Commercial NG WLA Market.

The European regulatory framework for electronic communications networks
and services has aligned the concept of SMP with the competition law
definition of dominance advanced by the Court of Justice of the European
Union in United Brands v. Commission:®??

“The dominant position referred to [by Article 102 of the Treaty on the
Functioning of the European Union] relates to a position of economic
strength enjoyed by an undertaking which enables it to prevent
effective competition being maintained on the relevant market by
affording it the power to behave to an appreciable extent
independently of its competitors, customers and ultimately of its end
users.”

Article 63(2) of the EECC (transposed by Regulation 45(2) of the ECC
Regulations) effectively mirrors this definition of dominance and states that:

“An undertaking shall be deemed to have significant market power if,
either individually or jointly with others, it enjoys a position equivalent
to dominance, that is to say a position of economic strength affording
it the power to behave to an appreciable extent independently of
competitors, customers and ultimately consumers.”

623 Case 27/76 United Brands v European Commission [1978] ECR 207, Paragraph 65. See also
paragraph 52 of the SMP Guidelines.
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6.5 The European Commission’s SMP Guidelines, of which ComReg is required
to take utmost account, describe a range of criteria that may be considered by
NRAs when seeking to establish whether an undertaking(s) has SMP in a
relevant market.

6.6 The SMP Guidelines state that:

“According to established case-law, very large market share held by
an undertaking for some time — in excess of 50 % — is in itself, save
in exceptional circumstances, evidence of the existence of a dominant
position. Experience suggests that the higher the market share and
the longer the period of time over which it is held, the more likely it is
that it constitutes an important preliminary indication of SMP.”%*

6.7 Market shares in excess of 50% therefore give rise to a strong presumption of
SMP. However, the SMP Guidelines also state that the existence of a high
market share alone is not sufficient to establish the existence of SMP; rather it
means that the undertaking concerned may be in a dominant position and this
needs to be considered alongside other potentially relevant criteria for
assessing the existence of SMP, such as:

(@) Overall size of the undertaking;

(b) Control of infrastructure not easily duplicated;

(c) Technological advantages or superiority;

(d) Absence of, or low, countervailing buyer power;

(e) Easy or privileged access to capital markets or financial resources;
(f)  Product/services diversification (e.g. bundled products or services);
(g) Economies of scale;

(h) Economies of scope;

(i)  Vertical integration;

() A highly developed distribution and sales network;

(k) Absence of potential competition; and

(I) Barriers to entry and expansion.

6.8 The relative importance of each factor may vary from one analysis to another
as the characteristics or dynamics of the market under assessment change.
Consequently, flexibility is needed in applying the above criteria. In addition,
many of the above factors, while presented separately, may, in fact, be

624 Paragraph 55 of the SMP Guidelines.
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interrelated and all available evidence is considered by ComReg collectively
before a determination on SMP is made. The SMP Guidelines note that:5%°

“A dominant position can derive from a combination of the above
criteria, which taken separately may not necessarily be determinative.”

6.2 Approach to Assessing SMP in the Relevant WLA
Markets

6.9 In assessing whether an undertaking has SMP in the Relevant WLA Markets,
ComReg carries out a forward-looking analysis on the basis of existing and
likely future market conditions®® to consider the range of factors identified
above that are of most relevance to the market being examined.

6.2.1 Relevant SMP Criteria

6.10  For the purposes of analysing the Relevant WLA Markets, ComReg considers
that the following criteria are of most relevance to the assessment of SMP:

(a) Overall size of the undertaking;

(b) Control of infrastructure not easily duplicated;
(c) Absence of or low countervailing buyer power;
(d) Economies of scale and scope;

(e) Vertical integration;

(f)  Absence of potential competition; and

(g) Barriers to entry and expansion.

6.11 ComReg also views factors such as historical and likely future pricing
behaviour as relevant considerations.

6.12  Other factors in addition to those set out at paragraph 6.10 above, which could
be used to assess the presence of SMP have been considered but, for the
reasons set out in Annex 11, are considered of less (or no) relevance for the
purposes of the SMP assessment in the Relevant WLA Markets.

625 Paragraph 79 of the 2020 Explanatory Note.

626 P 5 of the 2018 Explanatory Note “As set out in the Revised SMP Guidelines, in carrying out a market
analysis in accordance with Article 16 of the Framework Directive, NRAs have to conduct a forward-
looking, structural evaluation of the relevant wholesale market over the relevant period. {(.....)

NRAs should take into account existing market conditions as well as expected or foreseeable market
developments over the course of the next review period in the absence of regulation based on significant
market power; this is known as a Modified Greenfield Approach.”
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6.2.2 Approach to Existing Regulation

6.13  In markets subject to ex ante SMP regulation, an undertaking’s behaviour may
be restricted by way of existing SMP obligations. It is necessary, however, to
consider the potential ability of the undertaking to exert market power in the
absence of ex ante SMP regulation®?’ in the markets concerned. To do
otherwise could lead to a circular finding of no SMP on the basis of SMP
regulatory remedies that would cease to exist following the completion of a
market analysis and, in the absence of which, the undertaking may be able to
exert market power. In the context of an SMP assessment, in the Relevant
WLA Markets, the key hypothetical questions to be assessed are:

(@) How the undertaking in question would be likely to behave in the markets
under assessment, if it were free from current or potential SMP regulatory
constraints; and

(b) How the undertaking in question would be likely to behave in the markets
under assessment, having regard to any SMP and other obligations in
related markets that could impact the Relevant WLA Markets.

6.14 ComReg has also reviewed the PIA market in a separate decision (the ‘PIA
Decision’)°?® issued in parallel with this Decision, and which consists of, inter
alia, the poles and ducts necessary to support wired electronic
communications networks, which in turn can be used to offer downstream,
WLA, WCA and retail broadband (and other) services. PIA is, therefore, an
upstream input into the provision of these services. Under the 2018 Decision,
Eircom had obligations imposed on it requiring it to provide access to its
physical infrastructure (‘PI').5° In the PIA Decision, ComReg defines PIA as a
standalone market located upstream of the WLA and WCA markets and
designates Eircom with SMP in that national PIA market. Accordingly,
ComReg must consider the implications — if any — for competition in the
Relevant WLA Markets, having regard to the presence of regulation on the
upstream PIA market.

6.15 Based on the evidence available, ComReg is of the view that, within the lifetime
of this five-year market review period, other than for NBI, regulation of the PIA
market and its use by other SPs is unlikely to have a significant impact on
competition within the WLA and WCA (and related) markets. The only SP
which currently makes use of (and is expected to make use of) Eircom PIA at

627 However, while discounting SMP regulation in the market concerned, other obligations (such as, for
example, relevant SMP remedies existing in other markets, or obligations relating to general end user
protection) are assumed to be in place.

628 Physical Infrastructure Access (‘PIA’) Market Review, Decision D03/24, ComReg Document No. 24/05.

629 Civil Engineering Infrastructure (‘CEI’) is synonymous with the term PI.
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any level of scale is NBI. Accordingly, the provision of WLA by SIRO on the
Commercial NG WLA Market would likely remain largely unaffected by the
presence of PIA regulation, since SIRO does not rely on wholesale access to
Eircom’s Pl at any meaningful level. Eircom’s self-supply of Pl is manifested to
date in its ongoing rollout of FTTP, where it had passed just over 1.1 million
premises as at Q2 2023, along with its future plans where it intends to
ultimately pass 1.9 million premises with FTTP by 2026. In the IA NG WLA
Market, NBI relies heavily on access to Eircom’s PI, and the presence of
upstream PIA regulation enables ComReg to take account of the competitive
impact of NBI in the downstream WLA and WCA markets.?*°

6.3 Assessment of SMP

6.16

Each of the relevant factors identified in paragraph 6.10 above are considered
in detail below. Given an inherent degree of overlap, ComReg combines its
assessment of these factors under the following three broad headings:

(a) Existing competition in the Relevant WLA Markets: factors such as
market shares, indirect retail constraints, vertical integration, relative
strength of existing competitors, barriers to expansion, and pricing
behaviour (discussed in paragraphs 6.17 to 6.222);

(b) Potential competition in the Relevant WLA Markets: factors such as
the overall size of the undertaking and control of infrastructure not easily
duplicated, barriers to entry in the WLA markets, economies of
scale/scope, and the overall strength of potential competitors (discussed
in paragraphs 6.223 to 6.293); and

(c) Strength of any countervailing buyer power (CBP): an assessment of
the impact posed by any strong buyers of WLA on the competitive
behaviour of WLA providers (discussed in paragraphs 6.294 to 6.359).

6.4 Existing Competition in the Relevant WLA Markets

6.17

As of October 2023, merchant market WLA is provided by Eircom, SIRO, and
NBI. VMI has signalled its intent to be capable of commencing the provision of

WLA over FTTP by [ I
—
I 5<] \/MI has not been in

a position to provide sufficiently detailed and reliable forecast data on
scheduled WLA service provision, including at a local level. Accordingly,

630 If such access were to be mandated as an obligation imposed in the WLA market, in accordance with
the MGA, its competitive impact in the WLA and WCA markets would need to be discounted.
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6.18

6.19

6.20

ComReg assesses intended VMI WLA provision under the potential
competition, rather than existing competition, sub-heading.

However, ComReg notes that, at geographic market definition stage, ComReg
carries out a sensitivity analysis to determine what, if any, impact VMI would
have if it were present and capable of delivering NG WLA on the Relevant NG
WLA Markets. Similarly, ComReg assesses by way of a sensitivity analysis,
the impact, if any, on existing competition if, hypothetically, VMI NG WLA were
made available to Access Seekers.

Eircom is — in the presence of regulation — the largest supplier of merchant
market VUA (FTTC and FTTP), and the sole supplier of CG WLA in the State.
Eircom provides VUA over its widely available FTTx network (ultimately to pass
1.9 million premises with FTTP) and CG WLA over its ubiquitous copper
network. SIRO and NBI also supply VUA in areas where they have rolled out
their FTTP networks. ComReg expects that Eircom (predominantly upgrading
from FTTC to FTTP), SIRO and NBI (the latter within the 1A) will continue to
rollout their respective networks over the lifetime of this five-year market review
period, with the expectation that this is likely occur at the same pace as rollout
to date (See Table 2). Further information on Eircom, SIRO, and NBI rollout
plans is set out at sub-section 3.2.2 above, which shows that, taking the three
and a half years to Q2 2023, Eircom, SIRO and NBI,°*" on average, each rolled
out FTTP to an additional 214,000, 58,000 and 44,000 premises per year.

Eircom and NBI FTTP rollout locations largely differ (noting the possibility of
some overlap), and SIRO has commenced Phase 2 of its rollout, and has
announced its intention to pass an additional 320,000 premises on top of the
450,000 which it passed in Phase 1, which would bring its total rollout to
770,000 premises in 154 towns nationwide, passing approximately one third
of premises in the State. As of Q1 2023 SIRO had passed some [X I
B <] premises.®*? Over the five-year lifetime of this market review, the
overlaps between the Eircom and SIRO FTTP networks will likely increase
(and potentially VMI), although in the absence of specific location-based
forecasted rollout data ComReg cannot determine the exact location of these
overlaps at the time of this Decision. In an absent regulation scenario, ComReg
is of the view that, for the reasons set out in this Section, over the scheduled
lifetime of this market review period, absent regulation no WLA provider is
likely to face a sufficiently strong competitive constraint in the Relevant WLA
Markets from existing competitors, arising inter alia from insufficient levels of
alternative and overlapping operator rollout.

631 NBI data are calculated from Q1 2020 which is the period after the NBP Contract was signed.
%32 In Q2 2023 this increased to [3< | <] premises
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(@) On the CG WLA Market, Eircom holds a 100% market share measured
by LLU lines, as no other operator provides CG WLA in the State;

(b) On the Commercial NG WLA Market, as of Q1 2023, Eircom holds a
market share of [3< | ><].°>° measured by existing self-
supply and merchant market VUA lines and implicit VUA inputs to NG
Bitstream lines, while SIRO has the remaining market share of [< |l
Bl <].°** It is ComReg’s position that Eircom is not, and will not be,
sufficiently indirectly constrained by downstream retail competition; and

(c) Onthe IA NG WLA Market, NBI holds a market share of [>< | N
3<],%°> measured by merchant market VUA (since it has no retail arm to
which it can self-supply) and implicit VUA inputs to NG Bitstream lines,
as of Q1 2023 (forecast NBI rollout would likely suggest it is likely to will
have a much higher market share over time on the basis it will be the
main supplier). NBI is unlikely to be indirectly constrained by downstream
retail competition (but it is likely constrained by the NBP Contract).

6.21 ComReg noted in Section 5 that the CG WLA focal product (LLU) and the NG
WLA focal product (VUA) are characterised by asymmetric substitution and fall
within separate WLA markets. ComReg also indicated that, consistent with
BEREC guidance, and bearing in mind the specific circumstances of the
provision of WLA in the State, it would assess the implications of CG WLA/NG
WLA asymmetric substitution as part of the competition assessment exercise.

6.22 In paragraphs 5.146 to 5.283, ComReg also considered the likely impact of
any indirect retail constraints on the Relevant WLA Markets generated by retail
SPs offering services over CATV, alternative FTTP, FWA, satellite and mobile
networks. The strength of any such constraints was not considered sufficient
to warrant their inclusion in any of the Relevant WLA Markets. However, these
constraints are further examined below for the purpose of identifying the
effectiveness of any competitive constraints arising from existing competition,
albeit over a longer time horizon. ComReg’s view is that such indirect
constraints would not be effective.

633 Between 80% and 90%.
634 Between 10% and 20%.

635 Between 20% and 30%. This level of market share reflects the existence of other NG WLA services,
predominantly FTTC-based, currently being provided in the IA. ComReg considers it likely that many of if

these FTTC services will not be capable of providing broadband speeds over 30 Mbps (the then
threshold for premises falling within the IA ComReg would expect NBI’'s market share to increase.
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6.4.1 Market Shares

6.23

6.24

6.25

ComReg considers below the likely market shares of SPs providing WLA,
absent regulation in each of the Relevant WLA Markets.

ComReg considers market share figures as of Q1 2023 on the Relevant CG
WLA Market on an absent regulation basis for:

(a) Eircom merchant supply of LLU, SLU, and LS;

(b) Eircom self-supply of retail broadband based on its own CG WLA and
WCA inputs; and

(c) Eircom merchant market supply of CG WCA (which would, absent
regulation, likely become part of Eircom’s own supply unless alternative
SIRO or NBlI NG WLA was present at the premises in question to which
Access Seekers switched).

Eircom, SIRO and NBI all supply NG WLA, while Eircom also supplies CG
WLA. VMI does not yet, as of October 2023, supply active merchant market
WLA and ComReg’s expectation is that Access Seekers will not purchase
WLA from VMI before [3< I <] At the time of the
2018 Decision, SIRO rollout was limited (circa 230,000 premises passed), and
Eircom had a market share of in excess of 90% on the then-defined national
WLA market (noting that only one product market definition was identified,
which included both CG and NG WLA). As set out in Section 5 above, some
market entry/expansion has occurred in the intervening time period, and VMI
is likely to enter in the future (although noting uncertainty in respect of the
timing and specific location of its FTTP network overlay, and therefore
provision and impact of wholesale broadband services (although the
expectation is that this will ultimately occur at locations currently served by
VMI’'s CATV network and FTTP-based RfoG network). In assessing existing
competition, ComReg now considers market share figures on an absent WLA
regulation basis as of Q1 2023 on each of the Relevant NG WLA Markets for:

(a) Eircom merchant market supply of VUA,;

(b) Eircom self-supply of retail broadband based on its own effective NG
WLA inputs (which would include its self-supply of WCA);

(c) Eircom merchant supply of NG WCA (a portion of which would, absent
regulation, likely become part of Eircom’s own supply unless alternative
wholesale services were available at the premises in question);

(d) SIRO supply of NG WLA;
(e) NBI supply of NG WLA; and

(f)  Prospectively, VMI supply of wholesale broadband services.
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CG WLA Market

6.26

6.27

As of Q1 2023, Eircom has a 100% market share on the CG WLA Market
taking into account only those products falling into the CG WLA product market
(LLU, SLU, and Line Share, all of which are provided exclusively by Eircom,
including its self-supply). Moreover, bearing in mind the CG WLA product
market definition, Eircom has retained a 100% market share in the provision
of CG WLA since the 2018 Decision, but on a declining market, as set out at
paragraph 6.35 below. As set out at Section 5 above,®*° the provision of VUA
and LLU is characterised by asymmetric substitution, which is further
considered at this competition assessment stage. ComReg therefore also
considers at this stage whether CG WLA is constrained by NG WLA, even
though they form separate product markets. This approach is consistent with
the SMP Guidelines which state that:

“Where competitive constraints stem from outside the market, they
should, nevertheless, be taken into account at the stage of the SMP
assessment. ™3’

ComReg concludes at paragraphs 5.38 to 5.45 that NG WLA and CG WLA are
characterised by asymmetric substitution. Accordingly, VUA is likely to exert a
competitive constraint on LLU, having regard to the retail dynamics discussed
in Section 3 whereby retail end users have been migrating to NG broadband,
where available. In its Submission, SFG disagreed with this approach. It
argued that the CG WLA Market should be split into two separate ‘NG
available’ and ‘NG not available’ markets, and that Eircom should be
designated with SMP on the ‘NG not available’ CG WLA Market, given the
absence of a constraint from any other network.%*® This is a market definition
issue in the first instance, which has been addressed at Section 5.3 above.®*°
In any event, ComReg’'s SMP assessment takes a forward-looking view of
market dynamics, including planned network rollout, where sufficiently reliable
data are available. ComReg accordingly does not agree with SFG’s proposal.
ComReg also notes that CG WLA service volumes are miniscule, with total
LLU figures being 7,164 lines as at Q2 2023, a 12% decline on the Q1 2023
figure of 8,118. It is evident, based on declining LLU usage, that it is no longer
a driver of competition. Given its scale, ComReg considers that the CG WLA
Market is not worthy of monopolisation.

636 At paragraphs 5.103 to 5.107.
637 Explanatory Note to the SMP Guidelines, at p.9.

638 SFG Non-confidential Submission, at p.15.
639 At paragraphs 5.368 to 5.372.
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6.28

6.29

6.30

6.31

6.32

Given the network upgrade plans of various SPs, including NBI rollout in the
IA, Eircom’s CG network is likely to be surpassed by FTTP networks over the
period of this review. ComReg considers whether that NG WLA constraint from
outside the CG WLA Market is likely sufficient to prevent Eircom from behaving
to an appreciable extent independently of its competitors, customers and,
ultimately, of end users.

Since NG WLA falls outside the CG WLA Market, Eircom’s CG WLA market
share remains at 100%. In an absent regulation scenario, Eircom’s market
share remains at 100%, as, following the assumed withdrawal of merchant
market CG WLA or continued commercial sale of it, but potentially under
different conditions compared to regulated supply, Access Seekers would be
unable to procure CG WLA from alternative sources, with the result that most
end users wishing to retain CG broadband would be obliged to switch to
Eircom retail. Eircom may decide not to withdraw merchant market CG WLA,
although it may not retain it at existing terms and conditions.

However, Eircom may nevertheless be restricted in its CG WLA behaviour by
NG WLA in certain circumstances, bearing in mind that volumes of CG WLA
are low. While NG WLA is, in principle, capable of acting as a constraint on the
supply by Eircom of CG WLA, in practice, the extent to which it is capable of
doing so is likely to vary for a number of reasons.

NG WLA is only provided by Eircom, SIRO, and NBI (and, on a forward-looking
basis, VMI). Eircom provision of CG WLA is unlikely to be effectively
constrained by Eircom’s own provision of NG WLA in an MGA scenario. That
said, given ComReg’s finding below that Eircom has SMP in the Commercial
NG WLA Market, and the resultant SMP obligations, its regulated supply of NG
WLA could constrain its CG WLA, where available in the footprint of the
Commercial NG WLA Market. A degree of competitive constraint on Eircom’s
provision of CG WLA is also likely to arise from the provision of VUA by NBI®*°
or SIRO (and, on a forward-looking basis, by VMI).

The majority of CG WLA subscriber lines are likely to be located in the footprint
of the IA where NBI has rolled out, or is scheduled to rollout, its FTTP network
to premises not already served, or planned to be served, by NG broadband on
a commercial basis.®*" Accordingly, within the footprint of the IA, Eircom CG
WLA is likely, on a forward-looking basis, to be effectively constrained by NBI

640 Noting that NBI coverage is likely to be where there is no NG WLA (though some overlap is possible).
There may be FTTC-based WLA provision in the IA that is not capable of providing services with
minimum download speeds of 30 Mbps — with this being the threshold for inclusion in the IA.

641 ComReg is unable to calculate the precise number of CG WLA lines in the IA, as most CG WLA lines
do not have an Eircode assigned to them. Accordingly, ComReg cannot determine with certainty
individual CG WLA lines lie within or outside the IA.
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6.33

6.34

6.35

6.36

NG WLA (or indeed by any overlap from commercially supplied NG WLA in
the IA). For any CG WLA provided outside the footprint of the IA, SIRO VUA
is likely to be capable of acting as an effective asymmetric constraint (where it
has or is expected to have coverage), but there are likely to be fewer such
cases, relative to the |IA scenario.

In this regard, BT and ALTO both noted in their Submissions that NBI rollout
may be slower than anticipated in the |A, and that any such delays in rollout
could potentially extend Eircom SMP on the CG WLA market.*> ComReg
bases its assessment on the most recent data available to it, including up to
date NBI rollout data. Pending NG rollout and bearing in mind the overall
decline in CG WLA, the interests of competition and consumers upon CG WLA
deregulation will be somewhat protected by the transitional 12-month sunset
period for the withdrawal of obligations (see Section 10), and also by ongoing
consumer protection obligations at retail level. As also noted above, the
number of LLU lines is trivial and ComReg does not consider this to be a
market worth monopolising.

As of September, NBI reports®*° that it has passed 31% of premises in the IA
(182,250 of 569,000), rising to 192,679 premises ready for order/pre-order
within the next month. As NBI rollout progresses, the competitive impact of
NGA on CGA will increase, further strengthening substitution possibilities and
reducing the ability for Eircom to act independently with respect to CG WLA. .

Additionally, given the ongoing decline of CG WLA, the asymmetric constraint
posed by NG WLA is likely to be time-bound in nature. Since the 2018
Decision, there has been a pronounced shift away from CG WLA towards NG
WLA, arising from changed derived demand at end user level. Since the 2018
Decision, full and shared LLU subscriber lines have declined by 73%, from
30,517 in Q4 2018, to 8,118 in Q1 2023.°** Similarly, retail broadband
subscriptions delivered over CG DSL technology have declined by 73% since
Q4 2018 and, as of Q1 2023, now amount to approximately 7% of total fixed
subscriptions, according to QKDR data (and are continuing to decline). In the
expectation that CG WLA numbers continue to decline (potentially to an end
point at some stage in the future when the provision of copper-based
broadband services ceases), NG WLA will continue to act as an asymmetric
substitute, but in respect of a shrinking CG WLA market.

The decline of CG WLA and the increase in the supply and demand for NG
WLA is likely also driven by a general technological step change from an older

642 BT Non-confidential Submission at pp.5-6 and ALTO Submission at p.6.
643 As of 22 September 2023, www.nbi.ie.
644 ComReg QKDR data. 7,164 LLU lines as at Q2 2023
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6.37

6.38

CG legacy technology to a new, more modern NG technology. In that regard,
the shift from CG WLA to NG WLA is part of a broader step change across the
delivery of various services to Access Seekers and end users which would be
likely to occur regardless of whether NG WLA was capable of sufficiently
constraining CG WLA.

ComReg is, accordingly, of the view that in the short term, and viewed in
isolation, Eircom is unlikely to be sufficiently constrained by effective or
immediate direct constraints on Eircom in the CG WLA Market. Over the five-
year time horizon for this market review, however, the increased availability of
NG WLA (particularly as NBI rolls out) along with end user switching patterns
suggest that it is likely to effectively constrain CG WLA. Also, the CG WLA
market is, itself, likely to shrink in size, and Eircom’s high CG WLA market
share needs to be viewed in this context. In particular, on a forward-looking
basis, high market shares may not be a reliable indicator of the capacity of an
operator to exercise market power where that market is in decline, as
measured by subscriptions. In respect of CG WLA, the presence of
asymmetric substitution from outside the market in the form of NG WLA is likely
to limit Eircom’s ability to behave, to an appreciable extent, independently of
competitors, customers and consumers over the lifetime of this market review
period. However, this constraint is predicated on NBI rollout.

Therefore, ComReg considers that Eircom’s current 100% market share in the
CG WLA Market is not a sufficiently reliable indicator of its ability to behave, to
an appreciable extent, independently of competitors, customers and
consumers, particularly in the context of the expected decline in this market,
driven by end user switching to NG retail broadband, where available.

Commercial NG WLA Market

6.39

Eircom has a high market share on the Commercial NG WLA Market. NBI is
not present on the Commercial NG WLA Market, while SIRO has a more
limited market share, measured by subscriber lines. VMI is not yet present on
the Commercial NG WLA Market, but, as set out below, ComReg considers
what, if any impact, VMI NG WLA would hypothetically have on existing
competition in that market (were its existing CATV footprint be taken to be its
FTTP footprint). Table 43 below presents the likely market shares for Network
Operators providing VUA in the Commercial NG WLA Market, absent WLA

regulation. [5< |
I
—
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I 5<]°*° As of Q2 2023,

Eircom reports that its FTTC-only network covers 986,000 premises, and its
FTTP network has rolled out to 1.083 million premises nationwide.®*¢ It has
signalled its intention to upgrade its FTTC network to FTTP, ultimately to pass
1.9 million premises by 2026.5*" It has also signalled that its joint venture with
InfraVia will enable it to roll out FTTP more quickly than previously envisaged:

“Investment provided by this joint venture will allow eir to increase the
pace of expansion of its fibre-to-the-home broadband network, and it
is estimated that 200,000 homes will be passed in 2022, increasing to
250,000 homes in 2023. This acceleration of the network roll-out will
enable access to ultrafast fibre broadband for around 50,000 more
than initially anticipated premises per year.”*®

6.40 ComReg considers that existing competition (measured by market shares) will
not exert sufficiently effective or immediate direct constraints on Eircom in the
Commercial NG WLA Market. In principle, there may be scope for the strength
of these constraints to change over the lifetime of this market review period,
but based on the data at its disposal, ComReg considers that any such
additional constraint would likely remain ineffective. This is particularly in the
context of Eircom planning to upgrade to FTTP at 1.9 million premises by 2026,
which would strengthen its position relative to its competitors (as noted in
Section 5.3, Network Operator rollout is slower than Eircom’s and does not
have the same breadth of coverage), such that ComReg does not expect
Eircom’s market share to significantly decline over the review period (noting
that its footprint will be significantly larger than SIRO’s planned FTTP footprint
of 770,000 premises and that the competitive impact of VMI’s entry remains to
be seen) and it would continue to be capable of behaving, to an appreciable
extent, independently of its competitors, customers or consumers. Since 2019,
Eircom’s share (including wholesale provision) of active FTTP subscribers in
the Commercial NG WLA Market (excl. FTTC) has grown by 5% from [

I, <]

645 Eircom Investor Information Memorandum. This document was provided to ComReg as part of its
engagement with Eircom in relation to its transaction with InfraVia leading to the establishment of FNI.

646 Eir Group Results, Q2 2023, at p.7.
https://www.eir.ie/opencms/export/sites/default/.content/pdf/IR/presentations/2022 2023/eir Q2-
23 results presentation.pdf

647 https://infraviacapital.com/eir-infravia-partnership/

648 https://www.eir.ie/pressroom/eir-and-InfraVia-Form-Partnership-to-Accelerate-eirs-Fibre-
Broadband-Roll-Out/

649 Figures in the range 60%-70%. If VMI's retail FTTP sales are included Eircom’s share grew from [3<

I <]
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6.41

6.42

6.43

Table 43: Market Shares in the Commercial NG WLA Market in the presence of
regulation — Q1 2023%° [3<REDACTEDX]
Operator Lines | Share ‘

Eircom self-supply, and merchant market
supply of VUA & NG Bitstream®®’ .

.
SIRO merchant market supply of VUA®? | SR | N
I | 100%

Total

In its Submission on behalf of Eircom, Copenhagen Economics®>® argues that
Eircom’s network is overlapped by SIRO FTTP or VMI CATV in 64% of the
Commercial NG WLA market, rising to 84% by 2026, assuming that rival
networks continue to expand as planned and that, accordingly, Eircom is
significantly constrained by other networks.

However, firstly, the 64% network overlap figure includes VMI CATV, which
ComReg has excluded from the NG WLA product market on the basis that any
indirect constraint it may impose is ineffective. CATV network overlap with
Eircom’s FTTx network does not, therefore, provide evidence that potential
Eircom SMP is constrained by actual or potential competition on the
Commercial NG WLA Market. Network presence at some level of materiality
may suggest the presence of geographic differences in competitive conditions,
but a finding of no SMP requires a full competition analysis taking into account
existing competition, potential competition, and countervailing buyer power.
Network presence is, on its own, a high-level preliminary indicator at best.
QKDR data also indicate that CATV retail subscriptions have, as of Q1 2023,
declined for eight of the previous 11 quarters, which does not appear to be
consistent with CATV acting as a sufficiently effective indirect constraint on
Eircom NG WLA.

The appropriate overlap measurement is therefore with other networks
capable of providing NG WLA in the Commercial NG WLA Market. As of
October 2023, the sole such network is SIRO. ComReg data indicate that

650 Based on Q1 2023 QKDR data and ComReg’s analysis.

651 Supply of NG Bitstream is included here, as VUA inputs are required to supply WCA services. Data
available to ComReg on NG Bitstream lines do not currently enable a division between the Commercial
NG WLA Market and the IA NG WLA Market. To estimate this split, the ratio of Network Operator FTTP
coverage between the Commercial NG WLA Market and the IA NG WLA Market was used as a proxy
and applied to the national market share figures to offer indicative figures in this case.

52 SIRO supply of VUA in the Commercial NG WLA Market increased from [<
I <]

653 Copenhagen Economics Non-confidential Submission, at Figure 12 and Figure 13.
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6.44

Eircom is overlapped by SIRO at approximately 22% of premises in the
Commercial NG WLA Market, as of Q1 2023.5° ComReg also notes that VMI
plans to overlay its CATV network with FTTP, although exact timing and
location specific data in respect of this deployment have not been made
available to ComReg. Were VMI’s existing CATV network to be fully overlaid
with FTTP, this would overlap Eircom FTTx at approximately 40% of premises
in the Commercial NG WLA Market, and 13% of premises would be overlapped
by Eircom FTTx, SIRO, and VMI.

Second, ComReg also notes that Eircom pursues a clear commercial strategy
of rolling out FTTP at pace, which, Eircom states, has the objective of [

— |
I °<].°>° as evidenced by Eircom rollout capability of

c.214,000 premises per annum (over the last three and a half years),
compared to ¢.58,000 premises per annum for SIRO. Figure 30 below outlines
FTTP rollout by each NO, highlighting the pace of Eircom’s FTTP rollout in
comparison to all other NOs (SIRO, NBI and VMI). ComReg addresses
comparative Network Operator rollout capability in greater detail at paragraph
6.58 below.

Figure 30: FTTP rollout by each Network Operator [3<XREDACTEDX]

6.45

Copenhagen Economics also notes that precedent from a recent market
review by the Danish NRA suggests that SMP is unlikely to be present at

654 Based on ComReg’s own calculation methodology. NBI’'s public statements suggest coverage of
24% over the same time period, using a different definition of ‘premises’.

655 '\Wholesale Workshop’, Open Eir PowerPoint presentation (undated), slides 4, 6 and 11.
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6.46

6.47

6.48

6.49

network overlap levels of 40-60%.°° ComReg notes that Danish market
circumstances differ materially from Irish market circumstances, such that
Copenhagen Economics’ comparison is not valid. The Danish NRA (DBA)
defined, in light of particular national circumstances, a high capacity
infrastructure market consisting of both WLA and WCA offered over both fibre
and CATV (in Denmark WCA is offered over CATV). ComReg excludes WCA
from its WLA product market definition, and, in its review of other NRA
decisions, Copenhagen Economics omits to mention that no NRA includes
CATV in a WLA-only product market definition.

Additionally, the 40-60% Danish overlap figures cited by Copenhagen
Economics rely almost entirely on FTTP/CATV overlap — only 1.1% of network
overlap nationally in Denmark is fibre/fibre.®>’

In the presence of regulation, Eircom [3< | ><]°°° is, as of Q1
2023, the largest merchant market WLA supplier in the Commercial NG WLA
Market. Including self-supply, Eircom accounts for a total of [3< |
3<]%%° of all WLA supply. At the time of the 2018 Decision, Eircom held a 98%
market share in the then defined national market, which included both CG WLA
and NG WLA. Accordingly, noting the measurement differences, Eircom’s
overall market share has declined by an average of just under 4% per annum
since the 2018 Decision.

In its Submission,®®® Eircom argues that it faces greater difficulty growing its
wholesale business in the Commercial NG WLA Market where it overlaps with
[< I
|

-
I, ©<] Eircom suggested

that this provided evidence that ComReg had failed to properly account for
direct constraints on Eircom in the Commercial NG WLA Market.

ComReg does not consider this to be the case. Retail CATV does not indirectly
constrain Eircom VUA from within or outside the relevant market for the
reasons set out at paragraphs 5.211 to 5.234 above and 6.93 to 6.163 below.
Accordingly, only SIRO overlap is relevant to the competition assessment.®’

656 Copenhagen Economics Non-confidential Submission, at paragraphs 3.68-3.69.

657 European Commission letter to DBA of 1 December 2021, at footnote 16.
658 Between 40% and 50%.
659 Between 80% and 90%.

660 Eircom Confidential Submission, at paragraph 40.

667 ComReg considers VMI entry into the provision of wholesale services (WLA and WCA) in its
assessment of potential competition at paragraphs 6.256 to 6.266 below.
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6.50

6.51

6.52

According to Figure 15 in Copenhagen Economics’ submission, the constraint
provided by SIRO would only amount to an approximate loss of 1.5% in market
share per annum. This, in itself, is not sufficient to ground a finding of no SMP

ComReg also notes that, even taking VMI CATV and SIRO networks into
account, Eircom itself states that it still successfully increased its wholesale
volumes, even where it was overlapped by two other networks.

Even if Eircom’s lower volume growth amounted to a decline in market share,
what matters from an SMP perspective is Eircom’s absolute market share.
Even if a firm is losing market share, this may be consistent with a finding of
SMP if the loss is small and still results in a high absolute market share.
Eircom’s market share must be interpreted in the light of the fact that it had a
market share of almost 100% at the time of the 2018 Decision, and any decline
in market share from that point may still result in market shares which are
consistent with a finding of SMP. Additionally, as set out at paragraph 6.44

above, Eircom [X G
. <]

Absent regulation, ComReg assumes that Eircom would withdraw merchant
market provision of NG WLA in the Commercial NG WLA Market or continue
to offer it, but potentially under different conditions compared to regulated
supply (although this may not be uniformly the case in practice, and any such
provision would not necessarily be on existing regulated terms and conditions).
In those circumstances, Eircom merchant market supply of NG WLA-based
VUA and NG WCA-based Bitstream will revert back to Eircom self-supply,
unless those premises are also passed by SIRO, in which case an Access
Seeker may be capable of switching some of its purchases of Eircom VUA to
SIRO VUA. At the wholesale level, no other options are available to Access
Seekers, given that NBI is not present on the Commercial NG WLA Market,
and, as of October 2023, VMI does not yet provide wholesale services.
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6.54

6.55

Table 44: Market Shares in the Commercial NG WLA Market, absent regulation
— Q1 2023%2 [3<KREDACTEDX]

Operator Lines Share
—

Eircom merchant market supply of VUA and
VUA use in supplying NG Bitstream®®?

Eircom self-supply of VUA & supply of NG
Bitstream

SIRO merchant market supply of VUA
Total B | 100%

As Table 44 above indicates, in an absent regulation scenario, Eircom would
likely retain a high NG WLA market share, as only limited Access Seeker
switching to SIRO would be possible, given the current and expected extent of
SIRO rollout in the Commercial NG WLA Market. Under the assumption that
SIRO rolls out to an additional approximate 270,000 premises within the review
period to cover 770,000 premises, this will be considerably less than Eircom’s
own announced and rapidly progressing FTTP upgrade programme which is
expected to pass 1.9 million premises over the same period. SIRO rollout data
over the last three and a half years suggest average annual rollout capability
of approximately 58,000 premises, which implies completion of the Phase 2
770,000 premises target by approximately the end of 2027.5%

Therefore, ComReg considers that absent regulation, Eircom’s high and slowly
declining market share in the Commercial NG WLA Market is suggestive (but
not determinative in itself) of its ability to behave, to an appreciable extent,
independently of competitors, customers and consumers.

Eircom has indicated that, by 2026, it aims to have rolled FTTP out to 1.9
million premises by means of its [< NN

62 Q1 2023 QKDR.

663 Supply of VUA used in the supply of NG WCA is included here. The case presented in the table
assumes the worst-case scenario, i.e., that all Eircom merchant market VUA and NG Bitstream supply
will revert back to Eircom Retail once WLA regulation is removed, and Access Seekers do not switch to
VUA provided by other NOs.

664 ComReg calculations based on data provided by SIRO.
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6.57

6.58

H I <]
Eircom suggests that, in assessing future rollout, “/t is unclear as to whether
ComReg has misinformed itself relative to the future plans of NOs, which it
discounts in the Consultation.”®> However, in the same paragraph, Eircom
admits that it was unable to provide a response when ComReg sought specific
data on Eircom’s own rollout plans. ComReg has followed reasonable practice
and EC guidance in relation to taking account of future plans of NOs.

Eircom’s pace of FTTP rollout significantly outstrips both that of SIRO on the
Commercial NG WLA Market and NBI on the IA NG WLA Market. ComReg
has sought network rollout information from NOs using its statutory information
gathering powers. Publicly available information also suggest average monthly
FTTP rollout of 5,000 premises in the case of SIRO, 15,000-18,000 in the case
of Eircom, and (for the sake of comparison, although it is not present on the
Commercial NG WLA Market) 8,000-9,000 in the case of NBI. This indicates
that Eircom’s pace of FTTP rollout is significantly faster than the pace of other
NOs, and is accelerating in recent quarters, as Figure 30 above demonstrates.

Accordingly, in the Commercial NG WLA Market, Eircom sees itself as already
occupying a market leading position, measured by existing competition, and
has also identified strategic rollout targets out to 2026°° which will allow it to
compete more vigorously with SIRO and VMI in particular. As set out in its

Wholesale Workshop slides, [>< I

I, <]

Impact on existing competition of hypothetical VMI NG WLA provision

6.59

As of October 2023, VMI has not commenced provision of NG WLA services.
Nevertheless, ComReg assesses the likely impact on existing competition on

665 Eircom Non-confidential Submission, at paragraph 41.

666 https://www.eir.ie/pressroom/eir-announces-results-for-the-quarter-to-30-September-2022/.

667 '\Wholesale Workshop’, Open Eir PowerPoint presentation (undated), slides 4 and 11.
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the Commercial NG WLA Market under a set of reasonable assumptions about
VMI service provision. This is an unavoidably uncertain exercise, which
requires ComReg to make reasoned judgements about likely future market
dynamics under a range of hypothetical assumptions.

6.60 At one extreme, a low level of VMI NG WLA service provision may occur over
the lifetime of the market review period, arising from the facts that VMI has
indicated that NG WLA service provision will not commence until at least [3<

<], and also that [<

I <]
6.61 Under this scenario — which ComReg considers possible — there is limited VMI

NG WLA availability, and therefore little impact on existing competition in the
Commercial NG WLA Market.

6.62 At the other extreme, VMI NG WLA service provision may be fully available
and widely used across the entirety of VMI’'s FTTP network over the lifetime of
the market review period. ComReg considers that this is unlikely to be the
case, given that VMI would need to fully overlay its CATV network with FTTP,
launch a NG WCA service and, [X I <) 2 NG

WLA service which was available across the entirety of that network. VMI has
indicated to ComReg that, [>< I

I <]

6.63  Under this second scenario — which ComReg considers highly unlikely — VMI
NG WLA is maximally available. VMI NG WLA would have a sufficiently
material impact on existing competition if, absent regulation, it caused Eircom’s
market share on the Commercial NG WLA Market to decline to a level
consistent with a finding of effective competition. Following EC caselaw, this
would require Eircom’s market share to decline below the 50% threshold which
raises a rebuttable presumption of dominance. Where full VMI NG WLA was
available, VMI’'s market share would consist of its own self-supply of FTTP,
together with merchant market supply of NG WLA to Access Seekers.

6.64  Under this less credible scenario, VMI NG WLA is available throughout its full
CATV footprint within the Commercial NG WLA Market, all existing VMI CATV
and RfoG self-supply is converted to its FTTP service and remains with VMI,
and Access Seekers (with whom it enters into an agreement) migrate NG WLA

668 Email from Sky to ComReg, 18 October 2023.

Page 288 of 861



Response to Consultation and Final Decision ComReg 24/07

purchases to VMI to the maximum extent. Under these circumstances, and
holding SIRO constant, Eircom’s market share would still exceed 50%, the
threshold for a rebuttable presumption of dominance.®%°

6.65 Under a more reasonable set of assumptions which do not assume (i) full VMI
NG WLA availability over the lifetime of the market review period across VMI's
footprint, which amounts to 51% of premises in the Commercial NG WLA
Market, (ii) full VMI conversion of its existing RFoG and CATV base to
FTTP self-supply and (iii) maximal switching to VMI where possible by
Access Seekers, Eircom’s NG WLA market share remains well above
the 50% threshold for dominance. ComReg considers it most likely that,
towards the latter half of the market review period, VMI NG WLA service
provision will be available, where VMI has overlaid CATV with FTTP, where
Access Seekers have incurred the capital infrastructure costs required to
procure NG WLA, and where those Access Seekers have started purchasing
service from VMI at a non-negligible level.

6.66 Having regard to the above, ComReg accordingly considers that hypothetical
VMI VUA provision would be unlikely to lead to a level of sufficiently effective
existing competition on the Commercial NG WLA Market.

IA NG WLA Market

6.67 ComReg expects NBI to be the main provider of services in the |IA, which
serves areas which would not otherwise be served by NG broadband on a
commercial basis. In this context, it would likely hold a significant NG WLA
market share, measured by subscribers. As of 27 October 2023, NBI reports
that it has 58,332 active connections (that is, 30% of premises it has passed),
although ComReg expects that this number is likely to increase as NBI rollout
continues.®’° The NBP Contract®’’ with the State®’? requires NBI, a wholesale-
only operator that does not compete in retail markets, to rollout a high-speed
broadband network within the |IA, which it will operate and manage over a 25-
year period. In accordance with the terms of the NBP Contract, NBI is subject
to constraints on its conduct separate to any constraints arising from existing
competition. The specific terms of NBI's contractual obligations and

669 Based on the calculations set out at paragraphs 6.348 to 6.351 below, which suggest that Access
Seeker switching from Eircom NG WLA to VMI NG WLA would be insufficient to cause Eircom market
share to decline below the 50% threshold for a rebuttable presumption of dominance.

670 www.nbi.ie, accessed 4 November 2023.

671" The full details of which, including the contract document are available at
https://www.gov.ie/en/publication/16717-national-broadband-plan-contract/  (‘NBP__Contract’). The
contract is subject to a change control procedure and elements may be updated over the lifetime of the
project.

672 Managed via the Department of the Environment, Climate and Communications (‘DECC’).
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6.68

6.69

6.70

requirements are likely to substantially constrain its behaviour in a way which,
as set out below, (where it would otherwise be hypothetically possible to do
so0), is likely to restrict its ability to act independently of its competitors,
customers and end users and exert market power, even where it is likely to
hold a significant market share.

Under the NBP Contract, ‘NBPCo’ (that is, NBI)°”® must provide various
wholesale products (including NG WLA) to SPs on an Equivalence of Inputs
(‘Eol’) basis.®”* The NBP Contract outlines the ‘Minimum Required Wholesale
Products®’® and ‘Additional Required Wholesale Products®’® that must be
provided, and also states that NBl may choose to further provide ‘Other
Permitted Wholesale Products’ that are not defined as a ‘Minimum or
Alternative Required Product’, also on an Eol basis.

NBI is required under the NBP Contract to sell products which deliver minimum
performance and service specifications as set out in the NBP Contract and
must develop and publish a rolling 10 year ‘Wholesale Product Roadmap’
which provides information on product testing, availability and enhancement of
functionality/processes. Moreover, NBI must ensure that Retail Service
Providers (‘RSP(s)’) provide an anchor residential retail product based on the
minimum bitstream wholesale product, which meets or exceeds the minimum
performance for all specifications.

NBI must publish and update a Reference Offer®’” in relation to all wholesale
products offered and provide those wholesale products at the pricing and
under the terms and conditions outlined in the Reference Offer. The minimum
requirements include functionality, specifications and availability timing,
operational processes for SPs to manage the lifecycle of the wholesale
product, SP SLA for the wholesale product, the wholesale price, and SP terms
for the wholesale product. The NBP Contract also provides a detailed technical
description of the specifics of each wholesale product to be offered and the
operational performance required.

673 The company that entered into the NBP Contract was made a new designated activity company
limited by shares incorporated specifically for the project (‘NBPCo’). NBPCo refers to NBI Infrastructure
Designated Activity Company with registered number 631656 and a registered office at 10 Earlsfort
Terrace, Dublin 2.

674 Wholesale products, services and information must be made available to all SPs in the same
timescales, on the same terms and conditions, and by means of the same systems and processes.

675 Active and passive wholesale products, and passive backhaul wholesale products.

676 Business wholesale products, other wholesale products that may be suitable for Strategic Community
Points and any other variants of residential active wholesale products.

677 Available online at https://nbi.ie/wp-content/uploads/2020/02/NBI-Reference-Offer-Bitstream-and-
VUA-v1.1.2.pdf
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6.71

6.72

6.73

In accordance with the NBP Contract, NBl must treat all SPs on a non-
discriminatory basis and apply equivalent conditions and wholesale products
to all SPs in equivalent circumstances (and, as noted above, on an Eol basis).
It must charge all SPs the same price for a particular wholesale product in all
circumstances and provide all wholesale products (including all related
services and facilities) and information to all SPs under the same conditions
and prices. NBI must also ensure that the list of wholesale products is
sufficiently unbundled so a SP is not required to pay for or order wholesale
products that are not necessary for the wholesale product required.

On a forward-looking basis, NBl is likely to be the largest NO in the IA NG WLA
Market measured by coverage, ultimately with coverage of 100% by 2026/7,
once full rollout is complete. This is likely to result in NBI accruing a large NG
WLA market share compared to Eircom or SIRO or, on a forward-looking basis,
VMI (in those cases where they overlap the |A), all of which have, or are likely
to have, a substantially lower FTTx footprint in the IA NG WLA Market, (and
are likely to do so on a forward-looking basis). As a result, the IA NG WLA
market share of Eircom, SIRO, VMI and other SPs is likely to be significantly
lower than in the Commercial NG WLA Market arising from the presence at
scale of NBI. Accordingly, despite the presence of some SIRO, VMI and
Eircom overlap with NBl, ComReg considers it likely that, on a forward-looking
basis, and over the five-year lifetime of the market review period, NBI market
share is likely to be extremely high on the IA NG WLA Market and remain so.

Absent regulation in the IA NG WLA Market, Eircom and SIRO would have
freedom of commercial manoeuvre, but would face a much larger competitor
in NBI, unless these SPs significantly increased their coverage footprint in the
IA NG WLA Market (for which ComReg currently has no evidence). NBl is not
currently subject to SMP regulation. Accordingly, in respect of NBI, the absent
regulation assumption reflects NBI's existing and expected market position,
rather than a hypothetical counterfactual in which existing SMP regulation is
removed. For the purpose of the analysis, ComReg assumes that Eircom
would withdraw merchant market provision of NG WLA in the IA NG WLA
Market or continue to offer it, but potentially under different conditions
compared to regulated supply — although the likelihood is that Eircom’s
presence would be predominantly characterised by CG WLA and/or CG WCA,
given the nature of the IA. In those circumstances, it is not necessary to
assume that Eircom merchant market supply of VUA and NG Bitstream would
revert back to Eircom self-supply, since Access Seekers would, on a forward-
looking basis, be able to switch to purchases from NBI instead. ComReg
additionally notes that, since Eircom NG WLA is only present at [3< | NN
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6.74

6.75

6.76

6.77

6.78

Bl <]1°7° of premises in the IA NG WLA Market, the overall impact of Eircom
withdrawal of merchant market NG WLA absent regulation would be limited.

In its Submission, NBI argues®’® that, in the IA NG WLA Market, a Network
Operator would have an enhanced incentive to roll FTTP out before NBI does
if that Network Operator was not designated with SMP. In such a situation, the
non-SMP Network Operator could refuse to serve other retailers or undercut
the NBI VUA price. NBI considers that ComReg has not sufficiently analysed
this potential outcome in deciding that no operator has SMP in the IA.

On the basis of the data available to it, ComReg has no grounds to designate
any Network Operator (particularly Network Operators other than NBI) with
SMP in the IA NG WLA Market. Absent such evidence, ComReg cannot make
a finding of SMP or impose SMP remedies on any Network Operator. ComReg
does not expect there to be entry at scale by other Network Operators in the
IA, since, to date, this area has been commercially unattractive (including for
reasons associated with higher costs and lower premises density).

Where a Network Operator enters the |A and undercuts NBI’s pricing, NBI is
entitled to form a pricing response across the IA in accordance with the
Benchmark Reference Price, subject to Ministerial approval.

If a Network Operator were to enter the IA and build out FTTP network in
advance of NBI, this would, in itself, provide insufficient evidence of SMP.
Moreover, such rollout would suggest that at least some premises in the |IA are
worth serving on a commercial basis. NBl would, under the NBP Contract,
have the ability®®’ to request that those premises be removed from the IA,
(although these premises would remain in the IA NG WLA Market for the
purposes of this market review).%'

Eircom, in its Investment Information Memorandum [< I
|
I <] However, Eircom has indicated to ComReg that it is unable
to provide rollout forecasts more than two months in advance. Accordingly,
rollout proposals out to 2026/7 are unlikely to have a level of reliability which
would allow ComReg to take them into account at a sufficient level of
granularity for competition assessment purposes. This is consistent with the

676 Between 10% and 20%. ComReg is of the view that the significant majority of these premises will
not be capable of providing broadband speeds over 30 Mbps.

679 NBI Non-confidential Submission, at pp.8-9.
680 As set out at Annex 3 of Schedule 6.2 — Change Control Procedure of the NBP Contract.

81 Data provided by NBI indicate that, over the period from Q1 2021 to Q1 2023, [< N
<] were removed from the IA because they were served by another operator on a commercial basis.
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6.80

6.81

6.82

6.83

approach ComReg has taken to other network rollout forecasts, as set out in
detail below, and with guidance which ComReg has received from the EC.

SFG argued that the IA NG WLA Market should be split in three:%?

(@) An IA — NBI present market, on which no finding of SMP should be
made,

(b) AnIA —-Eircom NG present market, where Eircom should be designated
with SMP, and

(c) A CG WLA - no NG present market, where Eircom should be
designated with SMP.

SFG asserted that Eircom should be designated with SMP on two of these
three suggested candidate markets on the basis that Eircom is not constrained
in the IA by another Network Operator and can therefore act, to an appreciable
extent, independently of Access Seekers. On the IA — Eircom NG present
market, SFG argued that Eircom will have both the incentive (arising from a
first mover advantage) and ability to win retail customers to itself and not
engage in wholesale merchant market supply. SFG also argued that, under
the current proposals, ComReg is protecting prospective SIRO or VMI
investment, while having no regard for NBI.

SFG’s reasoning is grounded in market definition issues in the first instance.
For the reasons set out in Section 5, ComReg disagrees that an Eircom NG
Present market should be defined. ComReg is required to take a forward-
looking view in its assessment, and thus is entitled to take account of planned
NBI rollout, where sufficiently reliable deployment data are available. Similarly,
ComReg may not take a differentiated remedies approach across the IA NG
WLA Market unless it has first made a finding of SMP on that market.

Even where Eircom were the only NO present in the IA (for example, if NBI
was permitted under the NBP Contract to not serve what were individual 1A
premises) ComReg expects, based on data which it has received to date from
NBI, that this would be a relatively small number of non-contiguous premises
and therefore is not likely to be a market worth monopolising.®®*

In respect of the first mover advantage argument (which exists for any NG
operator, and not just Eircom), as set out at paragraph 6.77 above, NBI is
entitled to request that any premises in the |IA served on a commercial basis
be removed from the IA.

682 SFG Non-confidential Submission, at pp.15-16.

3 From Q1 2021 to Q1 2023 a total of [ I <] were removed from the IA,
according to data provided to ComReg by NBI. 69% of these removals occurred in Q2 2021, with [¥<
B <] being removed from Q3 2021 to Q1 2023.
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NBI is governed by the NBP Contract with the State which restricts its freedom
of commercial manoeuvre, even absent SMP regulation. Eircom is not so
restricted. Potential Eircom entry to the IA does not, in itself, provide sufficient
evidence to ground a finding of SMP. Indeed, in those circumstances, Eircom
would have little incentive to engage in anti-competitive conduct such as
excessive pricing (as SPs would switch to purchasing NBl VUA, so long as it
was cheaper) or below-cost pricing (as NBI would not exit the market in
response, due to its contractual obligations). Additionally, NBI, by virtue of the
state-aided subsidy it receives, likely faces a different cost structure that
confers on it an advantage relative to other potential entrants.

SFG also argues that ComReg should protect NBIl investment in the same way
that it protects SIRO/VMI investment. It is ComReg’s role not to protect
investments by specific operators, but to promote competition and efficient
investment. SFG’s argument presumes that Eircom would be willing to incur
network rollout costs in areas previously deemed to be commercially
unattractive. The evidence to date suggests that there has been some Eircom
FTTP incursion into the IA, but that this has been extremely limited in scope,

with a total of [3< G
3<]%%* of IA premises passed by Eircom FTTP, as of Q1 2023.

Accordingly, in the IA NG WLA Market, ComReg considers that market share
data suggest that, on a forward-looking basis, NBl is unlikely to face sufficiently
strong competitive constraints in the form of existing competition from other
NG WLA SPs. However, its market share in and of itself is not necessarily
suggestive of any position of market power. As noted above, NBI is subject to
a number of strict conditions under the NBP Contract (which exist absent
regulation), which in many respects effectively mirror the range of access,
transparency, non-discrimination, price control and cost accounting obligations
that could be imposed under regulation in an SMP scenario. Additionally, NBI
is a wholesale-only SP, which means it does not face the same incentives to
act in an anti-competitive manner as a vertically-integrated SP. In ComReg’s
view, despite an absence of existing competition in the IA, these factors are
likely to constrain NBI's ability to behave, to an appreciable extent,
independently of its competitors, customers and consumers.

Conclusions on market shares

6.87

As set out in paragraphs 6.23 to 6.86 above, ComReg is of the view that, based
on evidence from market share data (which, as noted above, may not be a
useful indicator in the cases of the CG WLA Market or the IA NG WLA Market),
no SP is likely to face sufficiently effective competitive constraints from existing

684 Between 0% and 10%.
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6.88

6.89

6.4.2
6.90

6.91

6.92

competition on the Relevant WLA Markets in an absent regulation scenario, in
the short term. Measured by market shares, NBI faces limited competitive
constraints in the provision of NG WLA in the IA NG WLA Market while, in the
Commercial NG WLA Market, Eircom faces insufficient constraints from SIRO
alone, where SIRO has rolled out its network. In the CG WLA Market, Eircom
faces constraints from outside the market only, in the form of asymmetric
substitution from NG WLA.

The market share figures presented above indicate that Eircom would have
the ability to behave, to an appreciable extent, independently of competitors,
customers and consumers on the Commercial NG WLA Market.

Factors other than market shares must also be considered in carrying out an
SMP assessment. In particular, NBI faces constraints arising, not from existing
competition, but from the terms of its NBP Contract with the State, as set out
in greater detail at paragraphs 6.67 to 6.71 above. Similarly, as set out above,
Eircom occupies a higher market share on the CG WLA Market, but this market
appears to be shrinking in size and is also characterised by constraints arising
from asymmetric substitution from outside the market.

Indirect Retail Constraints in the Relevant WLA Markets

ComReg has set out at paragraphs 5.146 to 5.283 above its view that indirect
retail constraints from CATV, alternative FTTP, FWA, satellite and mobile
networks are likely to be insufficiently effective and that, accordingly, such
retail products should not be included in the Relevant CG WLA or NG WLA
Markets. In each case, ComReg considered that indirect substitution to
services provided over such networks is not likely to be sufficiently effective or
immediate to prevent Eircom from exercising a profitable SSNIP of WLA.

Similarly, while ComReg has excluded self-supply by retail only vertically-
integrated SPs (such as VMI CATV)%®° from the Relevant NG WLA Markets,
ComReg nonetheless examines what SPs’ market shares might be in the
scenario where such alternative platforms were to be included in the Relevant
NG WLA Markets,°®® bearing in mind, as set out in the 2020 Explanatory Note,
that a product or service not included in a relevant market may nevertheless
constrain the exercise of SMP on that market.

Even in the absence of existing competition, a vertically-integrated retail SP’s
self-supply could pose a competitive constraint in the Relevant NG WLA

685 For the avoidance of doubt, once VMI commences provision of NG WLA, its self-supply of NG WLA
to its own downstream retail arm will also fall within the NG WLA product market.

686 ComReg infers that VMI is unlikely to be present to a material degree at premises passed by Eircom
CG. This is because CG-only premises are likely to be located in the IA, where VMI has limited presence.
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Markets if it were shown that its presence on the retail broadband market were
to exercise a sufficiently strong constraint on the supply of WLA.

Indirect Constraints in the Commercial NG WLA Market

6.93

6.94

6.95

ComReg considers that there are insufficient grounds to include any retail
products in the NG WLA product market definitions on the basis that there are
ineffective indirect constraints. In particular, ComReg data suggest that VMI
CATV broadband does not act as an effective indirect constraint. ComReg
notes that, in its quarterly results, Eircom reports having increased its FTTP
footprint from 263,000 premises at the time of the 2018 Decision, to 1.083
million premises as of Q2 2023 — a more than three-fold increase. Eircom’s
FTTP footprint is likely to overlap, to a non-trivial extent, with VMI’'s CATV
network, which is largely in urban areas. This is likely to strengthen Eircom’s
position in the provision of NG WLA initially, although over the review period
VMl is likely to overlay its CATV with FTTP, which ComReg considers at sub-
section 6.5 below in its discussion of potential competition. In this regard,
ComReg notes that, as of Q2 2023, VMI's retail CATV broadband
subscriptions have declined in seven consecutive quarters, falling 4.7% over
this period.®®” As Eircom FTTP rolls out further, the strength of any indirect
constraint from VM| CATV is likely to weaken (until and unless VMI upgrades
its network to FTTP).

Eircom®®® suggested that FTTP rollout by SIRO and VMI has resulted in

Eircom’s retail fixed broadband market share [ |

-
B °<] and that this provided evidence that Eircom is subject to strong

direct constraints on the Commercial NG WLA Market.. In a similar vein,
Copenhagen Economics®®® argued that Eircom’s declining retail market share
provides evidence that it does not have SMP on the Commercial NG WLA
Market and is constrained in its wholesale pricing. Copenhagen Economics
reasons that Eircom market power at the wholesale level would be limited if a
substantial share of retail volumes derives from networks other than Eircom’s.

ComReg does not agree that generally declining Eircom retail broadband
market share provides sufficient evidence to suggest that Eircom does not
have SMP on the Commercial NG WLA Market, and also notes that Eircom
increased its retail broadband market share in Q4 2022 and again in Q1 2023,
according to ComReg QKDR data.

587 ComReg QKDR Data.

688 Eircom Confidential Submission, at paragraph 39.

689 Copenhagen Economics Non-confidential Submission, at paragraphs 3.9 to 3.14.
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6.97

The retail market shares referred to by Eircom are in the presence of upstream
WLA market regulation nationally. This means that Eircom provision of
merchant market NG WLA to Access Seekers is guaranteed by means of
regulation. This axiomatically results in Eircom’s retail arm having a lower
market share relative to a counterfactual scenario in which it was not subject
to SMP regulation requiring it to offer merchant market NG WLA to Access
Seekers. In an MGA, Eircom retail market shares would likely increase in the
footprint of the Commercial NG WLA Market if Eircom were to withdraw
provision of merchant market NG WLA, or continue to provide it, but under
comparatively different conditions, compared to vertically-integrated self-
supply to its own downstream retail business (which enjoys strong brand
recognition). Current retail market shares are therefore unlikely to be a reliable
indicator of the presence or absence of upstream SMP. Eircom retail market
shares alone fail to provide all relevant information for an assessment of
upstream WLA market power, and Access Seekers’ retail market shares based
on their use of Eircom VUA inputs must also be taken into account.

As set out at Section 3 above, Eircom’s national fixed retail broadband market
share has declined from 33% at the time of the 2018 Decision to 28%, as of
Q1 2023. ComReg QKDR data indicate that Eircom continues to be the largest
retail SP nationally. Eircom FTTx penetration and rollout data also suggest that
Eircom retains a strong position in the provision of retail broadband over FTTx.
As of Q2 2023, it reports passing 90% of premises in the State with FTTx — a
total of 2 million premises, split almost evenly between FTTC (48%) and FTTP
(52%), with a year-on-year increase of 94,000 in FTTP subscriptions from
264,000 to 358,000. Eircom also reports having increased its percentage of
active FTTx subscriptions, from 38% in Q1 2021 to 41% in Q2 2023.5%
Additionally, an internal Open Eir presentation suggests that Eircom retains a
significant position in the provision of retail broadband on both a self-supply
and a wholesale basis:

690 Eir Group Results, Q2 2023, slides 6 and 7.
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6.98

6.99

Table 45: Open Eir reported retail market shares®' [3<REDACTEDX]

Elrcom
Area Homes Open Eir Retall

In the footprint of the Commercial NG WLA Market, ComReg data indicate that,
in the presence of WLA regulation, 40% of NG WLA lines are Eircom self-
supply to its own retail arm. All other things being held equal, this share would
increase to 82% absent regulation, if Eircom withdrew merchant market supply
of NG WLA and the end users of those Access Seekers switched to Eircom
retail in response (although ComReg recognises that a portion of Access
Seeker’s users could switch elsewhere). Accordingly, at retail level, Eircom
has the highest market share on the Commercial NG WLA Market.

Eircom also suggests at Figure 6 of its Submission (replicated at Table 46
below) that it is experiencing a market share decline [3< | NG
I <] based on a snapshot of data from
August 2022 to January 2023, with this data purporting to show movements in
FTTP, FTTC and copper broadband services.

Table 46: Figure 6 of Eircom Submission — suggested movement in Eircom’s
Fixed Broadband Base [3<XREDACTEDX]

FTTC Broadband

FTTH Broadband

Total Copper Services

(of which) Copper only

6.100 Data provided by it to ComReg show that Eircom has recorded an increase in

its FTTx subscriber base in five of the six time periods it reports. This is not
consistent with Eircom’s contention that it is losing market share as a result of

[>< I <], including in the presence of competition

from other SPs.

691 '"Wholesale Workshop’, Open Eir PowerPoint presentation (undated), slide 10. Open Eir does not
indicate in its slide deck which forms of retail broadband it counts (CG, FTTC, FTTP etc).
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6.101 Additionally, ComReg met with Eircom in June 2023 to get a better
understanding of the data provided by Eircom to ComReg as part of its
Submission. As part of that engagement Eircom provided an update of Figure
6 in its Submission, updating the data provided to an extended period to
August 2023. This is replicated in Table 47 below. According to Eircom these
figures showed a net loss of its customer base amounting to [3< N

I <]

Table 47: Eircom’s Suggested Movement in its Fixed Broadband Base
Updated on 22 June 2023 [3<XREDACTEDX]

FTTC Broadband
FTTH Broadband
Total Copper Services

6.102 During and following that meeting ComReg raised a number of data queries
with Eircom, including in relation to which services were included in the figures
for ‘Copper Services’, given that these data, according to Eircom, provided
evidence of a decline in broadband services. On 28 July 2023 Eircom
responded to a number of ComReg queries and clarified that the copper-only
figures provided in Figure 6 of its Submission and updated at the 22 June 2023
meeting included non-broadband services, specifically SB-WLR and ISDN
services used for voice telephony and other purposes.®® Table 48 below
replicates Table 47 above, but this time separating out broadband from non-
broadband copper services. This shows that some [X I <]
ISDN and SB-WLR lines were included in the figures within its Submission (an
those updated on 22 June 2023) (representing [3< | <1 of
the Copper Services figures provided), although they are not used to provide
broadband services. The figures provided therefore overstated the extent of
broadband movements.

692 Less than 50,000.

593 Eircom also clarified that the figures related to the Commercial NG WLA Market only, and
represented average movements in lines during the periods.

694 Between 40% and 50%.
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Table 48: Eircom’s Suggested Movement in its Fixed Broadband Base
Updated on 28 July 2023 [3<REDACTEDX]

FTTC Broadband
FTTH Broadband
Total Copper Services
(of which) Copper only
(of which) ULMP/LS
(of which) ISDN
(of which) WLR Standalone
NET CHANGE ALL
NET CHANGE FTTX ONLY

6.103 The services of relevance to the NG WLA product market are FTTx services,
with copper-only broadband services forming part of the CG WLA Market.
Taking FTTx services only, ComReg’s assessment of the data presented in
Table 49 shows that over the period, and contrary to Eircom’s views, Eircom
experienced an overall net gain in FTTx lines, with net gains in 7 of the 10
periods presented. It is also ComReg’s view that there is likely to be a strong
correlation between FTTC to FTTP migrations and Eircom’s FTTP rollout,
including its overall FTTP coverage and rate of rollout relative to other NOs.
Such patterns are not consistent with Eircom having a weakening competitive
position. Furthermore, ComReg considers that a sizeable number of copper-
only broadband services, given their characteristics, are likely to be in the IA,
and NBI subscriber growth (approximately 25,000 from Q3 2022 to Q2 2023)
is likely to account for the loss of a sizeable number these copper only
broadband customers from the Eircom network, although ComReg
acknowledges that other SPs could also account for some of these loses.

Table 49: Eircom’s Movement in its Fixed FTTx Broadband Base Updated on
28 July 2023 [3<XREDACTEDX]

FTTC Broadband
FTTH Broadband
Total Broadband Copper Services

(of which) Copper only,
(of which) ULMP/LS

NET CHANGE ALL
NET CHANGE FTTX ONLY

6.104 Table 50 below shows the evolution of FTTP market shares over time,
excluding NBI (given that NBI is present only in the IA). Eircom has
continuously grown its share of FTTP subscribers from [3< | N

I, <]

69 Figures in the range 60-70%.
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6.105

6.106

6.107

Table 50: FTTP Active Subscriber Line Shares (excluding NBI)
[5XREDACTEDX]

As part of the abovementioned communication with Eircom, ComReg sought
further information setting out the number of CG WLA and FTTC-based NG
WLA services that Eircom considered had ceased on its network, and which
of those ceased lines had, at the time of the cease, Eircom FTTP available at
the relevant premises. This information was provided in the context of seeking
to understand whether Eircom was ceasing CG WLA lines due in part to such
lines being located in the IA (given their characteristics), and whether the
presence or otherwise of Eircom FTTP at these premises had a bearing on
whether the cease premises migrated off Eircom’s network altogether (‘offnet’)
or migrated onto Eircom FTTP.

Eircom provided data to ComReg in August 2023 showing ceases for a range
of services over the period July 2021 to June 2023. Following an initial analysis
ComReg sent a number of follow-up queries to Eircom, including a query as to
whether some of the premises cited as having been passed with FTTP at the
time of the cease were in fact so passed. This resulted in Eircom re-submitting
data to ComReg in September 2023. At that point Eircom identified that the
dataset provided by it to ComReg in August 2023 had incorrectly identified

premises as being passed by FTTP owing to [< NN
I <] 2nd had incorrectly captured

the availability of FTTC services at the time of the cease. This data error had
the effect of overstating the availability of FTTP at a premises at the time an
order was ceased. The updated data provided in September 2023 also
removed most duplicate records.

Accordingly, Eircom then provided corrected data in relation to some [
I <] ceases (‘Cease Records’) occurring over the two year
period July 2021 to June 2023. It should be noted that the data provided by
Eircom do not include services that Eircom gained on its network as a result of
end users leaving other networks and moving to Eircom’s network (for
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6.108

6.109

6.110

6.111

6.112

example, in the case of a cease on the SIRO or VMI network where the end
user moves to the Eircom network). It therefore provides a partial analysis of
switching and competitive impact, although, as noted in Table 49 above, in the
period August 2022 to May 2023 Eircom experienced (taking account of
movements offnet and movements onto its network) an overall net gain in FTTx
lines and a loss of CG broadband lines, translating into a total net loss of [3<

I <] lines in that 10 month period.

The ceased products in the corrected September 2023 data comprised of:

(a) Single-Billing Wholesale Line Rental (‘SB-WLR’), a wholesale copper
based voice telephony service;

(b) Bitstream Managed Backhaul (‘BMB’), a copper-only based wholesale
broadband service called which can be provided on a standalone (‘SA’)
basis whereby it is provided without RFTS or provided with RFTS
(commonly referred to as ‘POTS-based’®*® (‘PB’);

(c) Copper-only based legacy Current Generation Access (‘CGA’)
broadband;

(d) Copper-only based LLU services which include Unbundled Local Metallic
Path (‘'ULMP’) and LS; and

(e) Both SA and PB variant FTTC services.

For the purposes of this Decision, the BMB, CGA and LLU copper-based
broadband services are categorised as CG WLA services. The FTTC services
are categorised as FTTC based NG WLA services.

ComReg considers that SB-WLR services are not relevant to this Decision
given they concern the supply of RFTS (although ComReg recognises that
RFTS can be supplied with broadband services). Eircom also identified some
ceases as an ‘unknown’ product type, and these are excluded from ComReg’s
analysis as the relevant service in place at the time of the cease is unknown.

The ceased services are identified by Eircom as either going off-net (i.e.
leaving the Eircom network altogether) or staying on the Eircom network but
migrating to Eircom (retail and wholesale) FTTP.

In Table 51 and Table 52 below, ComReg sets out some high level
characteristics of the data, including the period®®’ at which the cease occurred
and the proportion of total ceases consisting of each service. These tables

69 Plain old telephony service.

697 The time periods are as follows: YR 2021 captures ceases in the period July to December 2021; YR
2022 captures ceases in the period January to December 2022; and YR 2023 captures ceases in the
period January to June 2022.
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show that SB-WLR and unknown ceased services constitute [3< |
I <] of all ceases, while CG WLA constitutes [3< |l I ><] and
FTTC-based NG WLA constitutes the remaining [3< | ><]°*°

Table 51: Eircom service in place when ceased (lines by year)
[3<XREDACTEDX]

Service/Year | YR2021 | YR2022 | YR2023 |  Total
SB-WLR
BMB PB
BMB SA
FTTC PB
FTTC SA
Legacy CGA
ULMP

Line Share
Unknown
TOTAL

Table 52: Eircom Service in place when ceased (% lines by year)
[<REDACTEDX]

Ceased Service ’ YR 2021 ’ YR 2022 YR 2023 Total Over

Period
SB-WLR

BMB PB
BMB SA
FTTC PB
FTTC SA
Legacy CGA
ULMP

Line Share
Unknown
TOTAL

100% | 100% | 100% |  100%

6.113 Across all Cease Records, Eircom data show that [3< N ><]°
were passed by FTTP at the time of the cease, while [>< N <]’
were not.

698 Between 60% and 70%.
699 Between 40% and 50%.
700 Between 50% and 60%.
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6.114

6.115

Looking at the [3< I ><] CG WLA ceases, Eircom data show
that [3< [ ><]'°' were passed by FTTP at the time of the cease,
while [< I ><]'°° were not. Where passed by Eircom FTTP, [3<
I <]’ of total CG WLA ceases went to Eircom FTTP, while [3<
B <]'% went offnet. However, when not passed by FTTP, [3<
B <]’ of total CG WLA ceases went offnet, while [3<
HEEEEE ><]'° went to Eircom (presumably to non-FTTP). Based on
ComReg analysis,”"” [< il ><]'*° of total CG WLA ceases fall within the
NBP IA. Having regard to the above, this suggests that a significantly higher
proportion of total CG WLA ceases occur where Eircom does not have FTTP
relative to those where it does. Additionally, a sizeable proportion are in the
NBP IA. Where Eircom FTTP is in place, a far higher proportion (over 140%
more) of CG WLA ceases go to Eircom FTTP relative to those which go offnet.

For the [< I <) F7TC based NG WLA ceases, Eircom data
show that [5< [ <] °° were passed by FTTP at the time of the
cease, while [< I <]''° were not. Where passed by Eircom
FTTP, [< I 3<]''' of total FTTC based NG WLA ceases went to
Eircom FTTP, while [3< | <]’ '° went offnet. However, when not
passed by FTTP, [ I <]'° of total FTTC based NG WLA
ceases went offnet while [3< |l ><| went to Eircom (presumably to

701 Between 20% and 30%.
702 Between 70% and 80%.
703 Between 10% and 20%.

704 Between 0% and 10%.

705 Between 70% and 80%.

706 Between 0% and 10%.

707 Eircom provided Eircodes for [3<

¥<] (between 70% and 80%) of ceased CG WLA

services. ComReg clashed these Eircode data with the Eircodes for those premises falling within the IA.
Where there are no Eircodes ComReg cannot check if the ceased service was in the IA. However,
ComReg expects a proportion of these ceased cervices for which there are no Eircodes to be in the IA.

708 Between 30% and 40%.
709 Between 50% and 60%.
710 Between 40% and 50%.
71" Between 30% and 40%.
712 Between 20% and 30%.
713 Between 40% and 50%.
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6.116

6.117

6.118

non FTTP).”"* Based on ComReg analysis,”” [3< il 3<]"'° of the total
FTTC based NG WLA ceases fall within the NBP |A. Having regard to the
above, this suggests that a sizeably higher proportion of total FTTC based NG
WLA ceases occur where Eircom does not have FTTP relative to those where
it does. Where Eircom FTTP is in place, a far higher proportion (over 50%
more) of FTTC based NG WLA ceases go to Eircom FTTP relative to those
which go offnet.

Given Eircom’s ambition to roll out FTTP to 1.9 million premises, having
passed 1.083 million premises at Q2 2023, and having regard to both the pace
and overall level of FTTP rollout by SIRO and, prospectively, VMI, ComReg
considers that Eircom’s position relative to its competitors would not be
sufficiently weakened through switching over the review period, such that
existing (or potential) competition would sufficiently constrain Eircom’s ability
to behave, to an appreciable extent, independently of its competitors and
customers over the review period.

ComReg has also sought to assess whether it could identify, in the case of off-
net ceases identified by Eircom, which Network Operator, if any, the ceases
migrate to. To do so, ComReg has sought to clash the Eircode data provided
by Eircom for the off-net ceased CG WLA and FTTC-based NG WLA services
against QKDR data its collects from SPs (using its statutory information
gathering powers) to determine whether these Eircodes were active on these
SPs networks around the time of the cease (thus indicating a switch to an
alternative network). In this respect, based on the data provided by Eircom,
ComReg notes that 83% of CG WLA and FTTC-based NG WLA ceases going
off-net have an Eircode associated with them. For the remaining 17% ComReg
is unable to assess network switching as it is the Eircode which enables this
analysis, since it is a unique record capable of comparison across networks.

In assessing network switching, ComReg seeks to identify which was the
network with the active wholesale broadband service based on the following:

(@) For YR 2021 ceases (covering the period July to December 2021), the
active network ‘as at’ 31 December 2021;

714 Between 0% and 10%.

715 Eircom provided Eircodes for [< | °<] (between 90% and 100%) of ceased NG WLA
services. Using this Eircode data, ComReg clashed it with the Eircodes for those premises falling within
the NBP IA. Where there are no Eircodes ComReg cannot check if the ceased service was in the IA.
However, we would expect a proportion of these ceased cervices for which there are no Eircodes to be

in the IA.

716 Between 0% and 10%.
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6.119

6.120

6.121

6.122

(b) For YR 2022 ceases (covering the period January to December 2022),
the active network ‘as at’ 31 December 2022; and

(c) For YR 2023 ceases (covering the period January to June 2023), the
active network ‘as at’ 30 June 2023.

ComReg recognises that the possibility exists that between these ‘as at’
reference dates an end user could have switched networks again. For
example, a cease occurring in, say, March 2022 could switch to another
network in Q3 2022 and again in Q4 2022 (given the latter is the ‘as at’
reference date, the first switch would not be identified in the analysis).
However, given that retail contracts tend to have a minimum one year term,
such instances should be limited.

As a sense check, ComReg has also carried out further checks taking ceases
in YR 2021, YR 2022 and YR 2023 and clashing the active network at an ‘as
at’ date of 30 June 2023 to identify which network had the active line. This
does not show material differences in the overall total number of switches to
other networks relative to the year by year approach above.

Eircom data show that, over the two year period, [ |IIINNNEGEGgGgEE <]
FTTC-based NG WLA ceases went off-net or were no longer active on the
Eircom network. [3< I <]’ of these were not passed by
Eircom FTTP at the time of the cease, while [3< I <]’ '° were.
86.6% of FTTC-based NG WLA off-net ceases ([3< | <))
have an Eircode associated with them.

Of these [ I <] ceases with an Eircode, Table 53 and
Table 54 below set out a breakdown of which network these FTTC-based NG
WLA ceases were subsequently active on at the relevant ‘as at’ reference date.

17 Between 70% and 80%.
718 Between 20% and 30%.
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6.123 Across the entire two year period, the analysis shows that, of the [3< | N

6.124

Table 53: FTTC-based NG WLA Ceases that went Offnet — Active SP Status
after cease (lines by year) [3<XREDACTEDX]

Table 54: FTTC-based NG WLA Ceases that went Offnet — Active SP Status
after cease (% lines by year) [><REDACTEDX]

HE <] off-net ceases, [>< I <] are identified as moving
network ([3< G <), [>< N ><] (< E——

Il ><]’*°) as staying on the Eircom network, and a sizeable amount of [3<

I <]’ for which no active network operator is
identifiable (although 27.5% of such ceases ([>< | ><] do not

have Eircodes associated with them).

For the two year period, the [3< | ><| ceases identified as
having an active network operator after the cease represent [< Il ><]'*
of all FTTC based NG WLA ceases (including those that went offnet and on-
net to Eircom FTTP). Of these, over the two year period, [3< |G

719 Between 40% and 50%.
720 Between 0% and 10%.

721 Between 40% and 50%.
722 Between 30% and 40%.
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I 5<]** went to Eircom, [5< S <] "> to NBI, [<
I <] to VM and [5< I 5<]'** to SIRO.

6.125 ComReg has also examined whether the presence or otherwise of Eircom
FTTP impacts the numbers of lines switching off-net to NBI, VMI and SIRO.

(a) For the [< Il <] lines identified as having switched to NBI, for [3<
B <]’?’ of these Eircom did not have FTTP present, whereas for
the remaining [3< I ><]’*° it did.

(b) Forthe [>< I <] lines identified as having switched to VMI, for [3<
Il 3<]"° of these Eircom did not have FTTP present, whereas for the
remaining [>< il <] it did.

(c) For the [< Il <] lines identified as having switched to SIRO, for
[3< I <] of these Eircom did not have FTTP present, whereas
for the remaining [3< R <]"°° it did.

6.126 This suggests that the absence of Eircom FTTP results in a significant
proportion of switches to NBl and VMI, whereas for SIRO it is more marginal.

6.127 Having regard to the above and when considered alongside the overall
analysis, including the relative rollout of FTTP networks by Eircom, SIRO, NBI
and, prospectively, VMI, ComReg considers that Eircom’s position in the
Commercial NG WLA Market. relative to its competitors would not be
sufficiently weakened through switching over the review period, such that
existing (or potential) competition would undermine its SMP position. The data
shows that while there is switching to SIRO and to VMI (to VMI being sizeably
lower relative to SIRO), such switching is unlikely to undermine Eircom’s SMP
position. Furthermore, switching tends to be more prevalent overall where
Eircom does not have FTTP and in the context of Eircom’s ongoing FTTP
rollout existing or (potential competition) in the context of switching will not

723 Between 0% and 10%.

724 Between 0% and 10%.

725 Between 30% and 40%.
726 Between 50% and 60%.
727 Between 80% and 90%.
728 Between 10% and 20%.
729 Between 70% and 80%.
730 Between 10% and 20%.
731 Between 50% and 60%.
732 Between 40% and 50%.
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sufficiently constrain Eircom’s ability to behave, to an appreciable extent,
independently of its competitors and customers over the review period.

6.128 ComReg carried out a similar switching assessment with respect to CG WLA.
Eircom data show that over the two year period, [3< | N EEEEEEGEG ><] CG
WLA ceases went offnet or were no longer active on the Eircom network. [3<
B <] of these were not passed by Eircom FTTP at the time
of the cease, while [3< | <] ' were. 70.6% of CG WLA offnet
ceases ([< I <) have an Eircode associated with them.

6.129 Ofthese [>< I <] ceases with an Eircode, Table 55 and Table
56 below set out a breakdown of which network CG WLA ceases were
subsequently active on at the relevant ‘as at’ reference date.

Table 55: Off-net CG WLA ceases — Active SP status after cease (lines by year)
[3XREDACTEDX]

Table 56: Off-net CG WLA ceases — Active SP status after cease (% lines by
year) [2XREDACTEDX]

733 Between 80% and 90%.
734 Between 10% and 20%.
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6.130

6.131

6.132

Across the entire two year period, the analysis shows that, of the [< | NN

B <] off-net ceases, XX I ><] are identified as moving
network ([3< [ -° B °<]°° as staying on the Eircom
network, and a sizeable amount of [ | <]°') for

which no active network operator is identifiable (although 42% of such ceases
(>3} I <] do not have Eircodes associated with them).

For the two year period, the [3< | ><] ceases identified as
having an active Network Operator after the cease, this represents [3< |l
3<]7°® of all CG WLA ceases (including those that went offnet and on-net to

Eircom FTTP). Of these, over the two year period, [< |

R <]"*° went to Eircom, [< NN <]'*° to NBl, [X< I
I <] to VMI and [3< [ <]’ to SIRO.

ComReg has also examined whether the presence or otherwise of Eircom
FTTP impacts the numbers of lines switching off-net to NBI, VMI and SIRO.

(@) Forthe [<ll 2<] lines identified as having switched to NBI, for [3<
B <]’ of these Eircom did not have FTTP present, whereas for
the remaining [3< [l 3<]"** it did.

(b) For the [>< Il 3<] lines identified as having switched to VMI, for [3<
B <]’ of these Eircom did not have FTTP present, whereas for
the remaining [3< I 3<]"“° it did.

(c) Forthe [>5< |l <] lines identified as having switched to SIRO, for [3<
B <]° of these Eircom did not have FTTP present, whereas for
the remaining [3< I <]’ it did.

735 Between 30% and 40%.
736 Between 0% and 10%.
737 Between 70% and 80%.
738 Between 20% and 30%.
739 Between 0% and 10%.
740 Between 50% and 60%.
741 Between 20% and 30%.
742 Between 10% and 20%.
743 Between 90% and 100%.
744 Between 0% and 10%.
745 Between 80% and 90%.
746 Between 10% and 20%.
747 Between 50% and 60%.
748 Between 40% and 50%.
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6.133

6.134

6.135

6.136

The above suggests that the absence of Eircom FTTP results in a sizeable
proportion of CG WLA switches to NBI, SIRO and VMI, although this is less
pronounced for SIRO.

Having regard to the above and when considered alongside the overall
analysis, including the relative rollout of FTTP networks by Eircom, SIRO, NBI
and, prospectively, VMI, ComReg considers that switching of CG WLA off
Eircom’s network is driven by the absence of it having FTTP (or FTTC). Also
of relevance is ComReg'’s earlier conclusion that CG WLA and NG WLA are
characterised by asymmetric substitution. Between CG WLA and NG WLA
driven by such substitution at the retail level. Given this, including Eircom’s
FTTP rollout, ComReg considers Eircom’s position in the Commercial NG
WLA Market relative to its competitors would not be sufficiently weakened
through CG WLA offnet switching over the review period, such that it would
sufficiently constrain Eircom’s ability to behave, to an appreciable extent,
independently of its competitors and customers.

Table 57 to Table 61 below give an overview of switching between
technologies and network operators, generated using ComReg’s internal data,
with such data also obtained from SPs for QKDR and other regulatory
purposes (using ComReg’s statutory information gathering powers). This
switching data is analysed over two time periods, Q1 2021 to Q1 2022 and Q1
2022 to Q1 2023 and captures switches to and from networks.”*° It has been
analysed on a quarter by quarter basis over each of the two time periods and
then aggregated across each time period to show switches in a one year time-
period, i.e., Q1 2021 to Q1 2022 consists of the four quarters: Q1 2021 to Q2
2021, Q2 2021 to Q3 2021, Q3 2021 to Q4 2021 and Q4 2021 to Q1 2022.

While this data can be used to generate insights into network and product
switching trends, there are certain limitations in its use (similar to those outlined
with the analysis of the Eircom provided data above). Firstly, where a SP does
not identify an active subscriber at an Eircode level, it cannot be determined if
there has been a switch, as it is the Eircode which is the unique identifier which
allows ComReg to examine switching. Even in the case where the current SP
providing an active service can provide this at an Eircode level, if the SP
previously providing the service at this Eircode did not provide an Eircode for
its data, ComReg has no means to assess switching. This absence of an
Eircode mainly affects CG WLA based products, but also some FTTC NG WLA
based products. Switches where there are no Eircodes will therefore not be

749 Note there is no overlap between the two time periods where the analysis finishes in Q1 2022. Since
switches are counted within each quarter, where the time period Q1 2021 to Q1 2022 ends, is simply
where the time period Q1 2022 to Q1 2023 begins.
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6.138

- | Eircom

captured or will be underrepresented in the analysis — predominantly the CG
and FTTC based WLA based services.

Secondly, multiple active lines can have the same Eircode, as multiple lines
(potentially across different broadband network types) can be provided to the
same premises, particularly in the case of businesses. In these circumstances,
it cannot be definitively categorised which product was switched between
these periods. In the analysis below, these have been counted as ‘others’,
amounting to less than 1% of all switches and are not included in the analysis.

The analysis below is therefore indicative of switching patterns in general, but
when it comes to the actual number of absolute subscribers on each
platform/product, and relative changes between time periods, ComReg gives
more weight to the figures published in its QKDR and referred to above.

Table 57: Network Operator and Technology switches for the year Q1 2021 to
Q1 2022 (measured by lines for total ceases by technology) [3<REDACTEDX]

TO Eircom | Eircom | VMI AVAY SIRO NBI
FROM V¥ | ADSL VDSL FTTP CATV | FTTP | FTTP

Eircom
ADSL

Eircom

VDSL

Eircom

FTTP

VMI
CATV

VMI

FTTP

SIRO

FTTP

NBI

FTTP

NBI

FWA

TOTAL
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Table 58: Network Operator and Technology switches for the year Q1 2021 to
Q1 2022 (according to % of total ceases by technology) [>5<XREDACTEDX]

TO - | Eircom | Eircom | Eircom | VMI VMI SIRO NBI NBI TOTAL
FROM V¥ | ADSL VDSL FTTP CATV | FTTP | FTTP FTTP | FWA

Eircom
ADSL

Eircom
VDSL

Eircom
FTTP

VMI
CATV

VMI
FTTP

SIRO
FTTP

NBI
FTTP

NBI
FWA

6.139 Table 57 and Table 58 show that in the period Q1 2021 to Q1 2022 there were
118,631 instances of switching across or within networks. This includes
switching from/to Eircom CG WLA based ADSL services, Eircom’s FTTC
based NG WLA services, FTTP based NG WLA services offered by Eircom,
SIRO and NBI, as well as CATV and FTTP retail services offered by VMI.

6.140 Looking at it from the perspective of the products that were switched from, the
largest was from Eircom VDSL broadband [3< |jiiiil] ><];"°° followed by VMI
CATV broadband, [< Il ><]"°"; Eircom ADSL broadband, [< Il
¥<];7°? SIRO FTTP broadband, [< il ><];">° Eircom FTTP Broadband, [3<

750 Between 50% and 60%.
751 Between 20% and 30%.
752 Between 0% and 10%.

753 Between 0% and 10%.
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B <];°* and VMI FTTP broadband [¥< ij <].”*> There was minimal
switching from NBI FTTP broadband.

Looking at it from the perspective of the products that were switched to, the
largest was to Eircom FTTP broadband, [3< il 3<].”°° followed by SIRO
FTTP broadband, [< i ><];"°" VMI CATV broadband, [*< [l ><];"*°
Eircom VDSL broadband, [< I *<];"°° NBI FTTP broadband; [< |l
¥<];7%° VMI FTTP broadband, [3< il ><];"°' and Eircom ADSL broadband

As evidenced from the data, there is very little switching from Eircom FTTP
relative to other platforms, with only switching from VMI FTTP being lower.
However, in the case of VMI, ComReg considers this to be a reflection of its
much lower level of FTTP coverage and subscribers relative to other SPs,

Looking at the switches from Eircom ADSL and VDSL, the biggest switched to
platforms for these are Eircom’s FTTP, [< il 3<].’*° followed by SIRO
FTTP, [< I <]./°* VMI CATV, [X I *<];'®° and NBI FTTP, [

6.141

[< - <]
6.142

including Eircom.
6.143

- <]
6.144

Looking at the switches from VMI CATV, the biggest switched to platforms are
to Eircom’s FTTP and VDSL at [< il <].”°’ followed by SIRO FTTP at

[X- X]_768

754 Between 0% and 10%.

755 Between 0% and 10%.

756 Between 30% and 40%.
757 Between 30% and 40%.
758 Between 20% and 30%.
759 Between 20% and 30%.

760 Between 0% and 10%.
761 Between 0% and 10%.

762 Between 0% and 10%.

763 Between 40% and 50%.
764 Between 30% and 40%.
765 Between 20% and 30%.

766 Between 0% and 10%.

767 Between 60% and 70%.
768 Between 30% and 40%.
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6.145 Looking at the switches from SIRO FTTP, the biggest switched to platforms
are to Eircom’s FTTP and VDSL at [¥< il <].”°° followed by VMI CATV
at [X< I <].”"°

6.146 The switching data for Q1 2021 to Q1 2022 shows that Eircom experienced a
net loss of [2< ]l 2<] ADSL lines, a net loss of [3< |l ><] VDSL lines
and a net gain of [3< |l ><] FTTP lines, resulting in an overall loss of [3<
B <] lines. Of the ADSL and VDSL loses, [< il <] went to NBI
FTTP. Although, as noted above, when considering absolute levels and
changes in levels of subscribers, ComReg places more weight on the data
published in the QKDR as some switches cannot be identified where Eircode
data is not available.

6.147 Having regard to the above, ComReg considers that Eircom’s current and
future presence of FTTP (including relative to other Network Operators’ rollout)
to be a factor which will likely mitigate overall network losses and that where
Eircom has an active FTTP subscriber (as opposed to an ADSL/VDSL
subscriber), there will likely be a lower incidence of switching to other networks.

Table 59: Network Operator and Technology switches for the year Q1 2022 to
Q1 2023 (measured by lines for total ceases by technology) [3<REDACTEDX]

TO - | Eircom | Eircom | Eircom | VMI VMI SIRO

FROM ¥ | ADSL FTTP | CATV | FTTP FTTP

Eircom
ADSL

Eircom
VDSL

Eircom
FTTP

VMI
CATV

VMI
FTTP

SIRO
FTTP

769 Between 70% and 80%.
770 Between 20% and 30%.
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NBI
FTTP

NBI
FWA

TOTAL

Table 60: Network Operator and Technology switches for the year Q1 2022 to
Q1 2023 (according to % of total ceases by technology) [3<REDACTEDX]

TO - | Eircom | Eircom | Eircom | VMI SIRO NBI NBI TOTAL
FROM V¥ | ADSL VDSL FTTP CATV FTTP FTTP FTTP | FWA

Eircom
ADSL

Eircom
FTTP

6.148 Table 59 and Table 60 above show that in the period Q1 2022 to Q1 2023
there were 130,444 instances of switching across or within networks.

6.149 Looking at it from the perspective of the products that were switched from, the
largest was from Eircom VDSL broadband, [3< il 3<],”"" followed by VMI

771 Between 50% and 60%.
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6.150

6.151

6.152

CATV broadband, [< Il 3<);"? Eircom ADSL broadband, [ Nl
¥<];7* SIRO FTTP broadband, [5< il ><];""* Eircom FTTP broadband, [3<
B <];"° and VMI FTTP Broadband at [3< i 3<].”’® There was minimal
switching from NBI FTTP broadband.

Relative to the period Q1 2021 to Q1 2022, there is a marginally lower level of
switching from Eircom VDSL broadband, down [3<Jll ><].”"" VMI CATV
broadband, down [< ] ><]'’® and Eircom ADSL broadband, down [3<
Bl <].”’° However, ‘switching from’ is marginally higher for SIRO FTTP
broadband, up [>< il 3<].”®° Eircom FTTP Broadband, up [*< il ><]’®'
and VMI FTTP broadband being largely unchanged.

Looking at it from the perspective of the products that were switched to in the
period Q1 2022 to Q1 2023, the largest was to Eircom FTTP Broadband, [3<
B <].’%° followed by SIRO FTTP broadband, [¥< I <];"*° VMI
CATV broadband, [< I <];"®* Eircom VDSL broadband, [< i
3<];7% NBI FTTP broadband, [3< il ><];"%° VMI FTTP broadband, [*< il
¥<];7®" and Eircom ADSL broadband at [< [l 3<].”**

Relative to the period Q1 2021 to Q1 2022, there is a noticeably higher level
of switching to Eircom FTTP broadband, up [¥< ] 3<]’®° and NBI FTTP
broadband, up [3< il 3<].”*° However, switching is noticeably lower to SIRO

72 Between 20% and 30%.
73 Between 0% and 10%.
74 Between 0% and 10%.
75 Between 0% and 10%.
76 Between 0% and 10%.
7 Between 0% and 10%.
78 Between 0% and 10%.
79 Between 0% and 10%..
780 Between 0% and 10%.
81 Between 0% and 10%.
82 Between 40% and 50%.
83 Between 20% and 30%.
84 Between 10% and 20%.
85 Between 0% and 10%.
786 Between 0% and 10%.
87 Between 0% and 10%.
88 Between 0% and 10%.
789 Between 0% and 10%.

790 Between 0% and 10%.
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6.153

6.154

6.155

FTTP broadband, down [3< ] 3<],”°' VMI CATV broadband, down [3< |l
¥<],7%? and Eircom VDSL broadband down [ il ><].”°® with marginal
declines for VMI FTTP broadband which was down [3< il *<]"°®* and Eircom
ADSL, down [X N <].”°

As evidenced from the data, there is very little switching from Eircom FTTP
relative to other platforms (although is marginally higher between the two
periods presented), with only switching from VMI being lower. However, in the
case of VMI, ComReg considers this level of switching is likely to be a reflection
of VMI's lower level of FTTP coverage and subscribers relative to other SPs.

The noticeably lower levels of switching to SIRO FTTP and VMI CATV
between reporting periods are also evident, with this likely to be a reflection of
increased FTTP rollout by Eircom relative to the pace of rollout by SIRO
resulting in Eircom losing less ADSL and VDSL lines off its network completely.

In the period Q1 2022 to Q1 2023, looking at the switches from Eircom ADSL
and VDSL, the biggest switched to platforms for these are Eircom’s FTTP at
[3< I °<).”° followed by SIRO FTTP at [*< | <].”°" VMI CATV at
[5< I °<]°° and NBI FTTP at [< il ><].”*° Relative to the period Q1
2021 to Q1 2022, switching from Eircom ADSL/VDSL continues to be
predominantly to its own FTTP platform with a sizeable increase (up [3< |}
¥<]),%% with switching to NBI also sizeably increasing (up [3< Il 3<]).°"
This is likely attributable to Eircom’s and NBI's increased FTTP coverage over
the period and the likelihood that a proportion of Eircom’s ADSL/VDSL
subscribers are located within the NBP IA. Relative to the period Q1 2021 to
Q1 2022, switching from Eircom ADSL/VDSL to SIRO FTTP declined

791 Between 0% and 10%.
792 Between 0% and 10%.
793 Between 0% and 10%.
794 Between 0% and 10%.

795 Between 0% and 10%.

796 Between 40% and 50%.
797 Between 20% and 30%.
798 Between 10% and 20%.

799 Between 0% and 10%.
800 Between 0% and 10%.

801 Between 0% and 10%.
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6.156

6.157

6.158

6.159

6.160

noticeably (down [3< il <]).°°? with a similar experience with respect to
VMI (down [3< il <]).5%

In the period Q1 2022 to Q1 2023, looking, looking at the switches from VMI
CATV, the biggest switched to platforms for these are Eircom’s FTTP and
VDSL [X I <I° (up [< Il 3<]°*° relative to the previous period),
followed by SIRO FTTP [¥< I 3<]°°° (down [3< il 3<]°"’ relative to the
previous period).

In the period Q1 2022 to Q1 2023, looking at the switches from SIRO FTTP,
the biggest switched to platforms are to Eircom’s FTTP and VDSL [< I
3<]%% (up [ I ><]°" relative to the previous period), followed by VMI
CATV [X I ><]°"° (down [ i 3<]°"" relative to the previous period).

The switching data for Q1 2022 to Q1 2023 shows that Eircom experienced a
net loss of [3< ]l <] ADSL lines, a net loss of [>< |l ><] VDSL lines
and a net gain of [>< |l 2<] FTTP lines, resulting in an overall loss of [<
B <] lines (a sizeable decline of [3< |l 3<] relative to the previous
period. Of the ADSL and VDSL loses, [< ] °<] went to NBI FTTP (higher
than in the previous period and reflecting NBI’s increased FTTP rollout) and
given they are in the IA would be likely to leave the Eircom network altogether
— and the overall Eircom net loses should be considered in this context. As
noted above, when considering absolute levels and changes in levels of
subscribers, ComReg places more weight on the data published in the QKDR.

ComReg considers that Eircom’s current and future presence of FTTP
(including its rate of increase relative to other Network Operators) to be a factor
which will likely mitigate overall Eircom network losses and that where Eircom
has an active FTTP subscriber (as opposed to an ADSL/VDSL subscriber),
there will likely be a lower incidence of switching away to other networks.

An overall summary of the net migration for each product/network over the two
periods is outlined in Table 61 below. The net migration is derived by taking

802 Between 0% and 10%.
803 Between 0% and 10%.
804 Between 60% and 70%.
805 Between 0% and 10%.
806 Between 30% and 40%.
807 Between 0% and 10%.
808 Between 70% and 80%.
809 Between 0% and 10%.
810 Between 20% and 30%.

811 Between 0% and 10%.
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the difference between the total gains and total losses for each network
operator product. This outlines that while Eircom has an overall net loss from
product switching between Q1 2021 and Q1 2023, these losses occur on its
copper network and FTTC network, while it's FTTP network gained [

I <] over the two-year period. Similarly, VMI lost [3< Il
I <] on its network over the same period. While SIRO and NBI gained

[ <] and [>X< I <] respectively. While the rate of
losses slowed for Eircom between the first year and second year, the losses
for VMI increased, while SIRO’s gains slowed down. NBI also saw an increase
in its gains between the two periods, but this is likely due to NBI being in the
early stages of rollout during this period in the IA, where premises are likely to
be predominantly using ADSL and VDSL (the latter at speeds <30 Mbps).

Table 61: Net migration from product switching [3<XREDACTEDX]

Total over both
time periods (Q1
2021 - Q1 2023)

Q12021- | Q12022-

Q1 2022 Q1 2023

Eircom ADSL

Eircom VDSL

Eircom FTTP

Eircom Total (Net)

VMI CATV

VMI FTTP

VMI Total (Net)

SIRO FTTP Total

NBI FTTP

NBI FWA

NBI Total (Net)

Copenhagen Economics further suggests®'? that, on a notional ‘high-speed
retail broadband’ market segment, Eircom is the third largest SP, behind
Vodafone and VMI. ComReg has defined no such market, and Eircom did not
argue at any point in its Submission that such a market should be defined.
ComReg therefore does not consider that market shares on a cherry-picked

812 Copenhagen Economics Non-confidential Submission on behalf of Eircom, at Figure 4.
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6.162

sub-section of the retail market are probative in respect of findings of SMP on
an upstream wholesale market.

This aside, ComReg considers that, over a longer time horizon, any indirect
retail constraint on the exercise of SMP in the supply of NG WLA from any
downstream competitors (such as FWA, satellite, and mobile broadband) in
the retail market would be mitigated:

(@)

Given the price-cost ratio ([3< Jjjilij ><] for residential customers and [<
Il <] for business customers), a SSNIP of wholesale VUA would
(assuming pass-through) translate into a smaller diluted retail price
increase. Fewer customers are therefore likely to respond to such a
diluted retail price increase, compared to a situation where a SSNIP is
applied directly to retail services. As set out in Annex 10 ComReg
calculates this retail price increase to amount to [>< il ><]°"° for a 5%
SSNIP and [ I 3<]°" for a 10% SSNIP. From the 2022 Market
Research, when end users purchasing bundled broadband were faced
with a hypothetical €4 price increase, only 4% of respondents would opt
to switch their broadband subscription and of standalone broadband
subscribers (faced with a €2 price increase), only 6% would opt to switch
their subscription.®”> For residential end users, the profit maximising
CLVs for a 5% and 10% SSNIP are [>< il <]°'° and [< I *<]°"'
respectively, meaning if a hypothetical monopolist imposed a SSNIP of
10%, it would be rendered unprofitable if demand fell by more than [3<
B <].°"° For LLU products, the CLVs are [X ] 3<]°"° and [
I 3<]°° for a 5% and 10% SSNIP respectively; and

813 Between €0 and €10.
814 Between €0 and €10.

815 See Slides 54 to 69 of the 2022 Residential Market Research. Note that, switching options in these
slides are also informative as to the impact of a SSNIP.

816 Between 1% and 10%.
817 Between 1% and 10%.
818 Between 1% and 10%.
819 Between 1% and 10%.

820 Between 1% and 10%.
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(b) In practice, Eircom would be likely to sustain its retail prices (which
ComReg notes Eircom has been increasing by 8%)%" whilst applying a
SSNIP of VUA in the Commercial NG WLA Market. In such
circumstances, Eircom (given its brand recognition and network ubiquity)
would be likely to gain a significant proportion of any retail customers that
switch away from retail services delivered using merchant market Eircom
VUA. The increased revenue accruing to Eircom from those switching
retail customers would contribute to offsetting any loss in wholesale
revenue,®”? thereby mitigating the effects of any indirect retail constraint
that otherwise may have been present.

ComReg considers that these factors are likely to prevail when assessing the
effectiveness of any indirect constraints arising from retail SPs operating in the
geographic footprint of the Commercial NG WLA Market. For the reasons set
out above, ComReg’s view is that, over the period covered by this market
review, vertically-integrated retail SPs, FWA and alternative retail only FTTP-
based networks are unlikely to provide a sufficiently effective indirect
competitive constraint on the Commercial NG WLA Market, such that it would
prevent a HM of VUA from behaving, to an appreciable extent, independently
of competitors, customers or consumers.

Indirect Constraints in the IA NG WLA Market

6.164

6.165

The IA NG WLA Market is, by design, an area where NBI is obliged under the
terms of the NBP Contract to provide 100% FTTP coverage. Given the nature
of the IA, there is no, or insufficient, material presence of alternative retail SPs
which are not dependent on NBI NG WLA inputs (noting that there may be
some commercial overbuild by other Network Operators). From outside the
retail broadband market, FWA, mobile broadband, and satellite are, however,
capable of providing retail broadband services to end users without relying on
NBI wholesale inputs. However, ComReg considers that the scale and scope
of retail broadband service provision over FWA, mobile broadband, or satellite,
is likely to be insufficient to generate an effective indirect constraint on NBI
WHLA, for the reasons set at Section 5 above.

ComReg also notes that, absent WLA regulation, if NBl were to impose a
SSNIP of VUA, any limited indirect retail constraint on the supply by NBI of NG
WLA from downstream competitors in the retail market (in those parts of the
IA where Eircom or SIRO NG WLA has rolled out) would be mitigated for the

821 See https://www.eir.ie/annual-price-increase/. Despite these price increases ComReg notes, for
example, that CATV subscribers have been decreasing.

822 There would also be some reduction in Eircom’s wholesale costs corresponding to any decline in
wholesale demand which would impact profitability.
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reasons set out above at paragraphs 6.162(a). Since NBI is a wholesale-only
operator, the eventuality set out at paragraph 6.162(b) would not likely arise.

Even if ComReg were to conclude that NBl was constrained by existing
competition in the form of indirect retail constraints, those constraints would be
secondary to the constraints placed on NBI’'s commercial freedom by the NBP
Contract. Thus, ComReg considers that NBI would not be effectively
constrained by indirect retail constraints on the IA NG WLA Market.

Indirect Constraints in the CG WLA Market

6.167

The (national) CG WLA market consists of LLU, SLU and Line Share delivered
by Eircom over its ubiquitous copper network on both a merchant market and
self-supply basis, together with Eircom merchant market and self-supply of CG
WCA which is, itself, reliant on CG WLA inputs. As set out at Section 5,
ComReg considers that no indirect retail constraints are present on the CG
WLA product market. This reasoning applies equally to the SMP assessment.

Vertical Integration

6.168

6.169

6.170

A vertically-integrated SP enjoys significant efficiencies arising from its
presence in upstream and downstream markets.??® Such efficiencies can also
be passed on to end users in the form of more competitive prices, lower
transaction costs and/or enhanced product quality. However, vertical
integration can also constitute an entry barrier where the presence of a firm at
multiple levels of the production or distribution chain raises the costs of new
entry (for example, where prospective new entrants perceive the need to enter
multiple markets simultaneously to pose a viable competitive constraint on the
vertically-integrated SP). It can also increase the possibilities for the integrated
SP to foreclose competition at one or more levels in the value chain, the threat
of which could, in turn, act as a disincentive to new entry.

As well as being the largest WLA supplier in the CG WLA Market and the
Commercial NG WLA Market, Eircom is also a significant provider of RFTS
and broadband (and other) services.?’* As such, Eircom’s significant customer
base in downstream retail markets is likely capable of consolidating its strength
in the Commercial NG WLA Market and the CG WLA Market. In contrast, NBI,
which is the largest WLA supplier on the IA NG WLA Market, is active only at
the wholesale level and is therefore, by definition, not vertically-integrated.

Eircom’s vertically-integrated structure also mitigates the extent to which it is
dependent on its WLA revenue.®”® As such, absent regulation, Eircom could

823 Such efficiencies may include vertical efficiencies.

824 See Section 3 for discussion on Eircom’s market shares in retail markets.

825 See further discussion of this impact under the countervailing buyer power section below.
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6.172

6.173

potentially seek to maximize its total profits by increasing LLU or VUA prices
(or indeed refusing access to supply WLA) and, in doing so, seek to foreclose
competition in downstream wholesale and/or retail markets. ComReg has,
however, already noted above that LLU is in decline.

VMI provides retail services on a vertically-integrated basis, largely over its
CATV network. VMI does not supply WLA over CATV but has announced its
intention to commence the provision of wholesale services to Vodafone and
Sky over its FTTP network as that network rolls out. ComReg notes, based on
meetings with VMI, Sky and Vodafone, as well as a review of the agreements
entered into by the parties, that Vodafone and Sky will be in a position to

purchase NG WLA from VMI [< |
[ —
-
I <] ComReg also notes that [5<
—

I <] which would further reduce any competitive impact
of VMI in the Commercial NG WLA Market. ComReg calculates, based on

rollout data at Q1 2023, that, in the Commercial NG WLA Market, [<
B <] of VMTI's existing CATV and FTTP footprint is overlapped

by SIRO, [X I <] overlapped by SIRO only, and [

I <] overlapped by both SIRO and Eircom. ComReg
has assessed VMI entry to the WLA markets over FTTP at paragraphs 5.84 to

5.86. As set out in paragraphs 5.114 to 5.122, ComReg does not consider that
it is technically feasible for WLA to be offered over a CATV network within the
lifetime of this market review, nor is it commercially likely to be the case, given
VMTI’s stated intention to replace its CATV network with FTTP.

Other than VMI, SPs in downstream retail markets are not vertically-integrated.
Vodafone and Sky provide RFTS and broadband services mainly using
upstream wholesale inputs (although they may have built out certain network
elements — such as backhaul — to avail of these), while NBIl and SIRO are only
active at the wholesale level.?%

Having regard to the above, ComReg is of the view that its vertically-integrated
structure is a factor which enables Eircom to behave, to an appreciable extent,
independently of its competitors, customers and end users in the Commercial
NG WLA Market and the CG WLA Market. In this respect, Eircom, absent
regulation, is not solely reliant on its wholesale arm to generate sales (and
profitability) as it could also do so via its downstream arm.

826 There may be circumstances where NBI can act as a supplier of last resort where no retail SP
purchasing NG WLA from NBI is willing to serve an end user in the IA. SIRO, according to the associated
State Aid approval, is to be a wholesale only SP.
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Barriers to Entry and Expansion

6.174

6.175

As set out in Sections 4 and 5 regarding the retail broadband and WLA
markets, the commercial rollout of NG broadband networks in Ireland depends
heavily on economies of density and scale. Arising from its incumbency in the
Commercial NG WLA Market in particular, Eircom has largely overcome such
barriers to entry and expansion, and is capable of providing VUA to itself and
Access Seekers on a widespread basis outside the IA. A large component of
its network costs are also sunk (although there are likely to be ongoing costs
in its FTTP network upgrade which, when made, will also be sunk).

Some operators have already built networks and incurred sunk costs of entry
— creating an asymmetry in cost structures which would likely undermine entry.
Despite the high entry barriers associated with building a WLA network at
scale, there is some evidence of entry by other operators on a commercial
basis. Taking SIRO and VMI, in particular:

(@) VMI proposes to overlay its existing CATV network with FTTP over which
it would offer retail broadband (as well as wholesale services). VMI's
network overlay programme will require it to procure and install fibre optic
cable to replace its existing DOCSIS 3.1 cable. This project will require
VMI to incur substantial sunk costs of investment in FTTP cabling and
associated ancillary infrastructure, even if it can avoid some sunk costs
by reusing any CEIl it has. In discussions with ComReg, VMI has
suggested that the costs of its overlay programme may amount to some
[5< I, <] €200m figure for
total investment mentioned in press releases, which only covered the
network element, a non-trivial proportion of which are likely to be sunk;
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6.177

(b) SIRO has announced Phase 2 of its rollout programme (partially funded
by the EIB), with the intention of passing an additional 270,000
premises®’’ on top of the approximate 500,000 premises which it passed
at Q1 2023. As of September 2023, SIRO reports in press releases as
having passed some 515,000 premises.?”® SIRO therefore similarly
incurs significant sunk costs in its network rollout programme, although
its use of ESB’s Pl ameliorates some of these. ComReg also notes that
SIRO’s Phase 1 rollout programme was scaled back from an initial target
of 500,000 premises to 450,000 premises, and that SIRO tended to miss
its own rollout targets over the course of Phase 1 (as set out at
paragraphs 4.175 and 5.97 of the 2018 Decision). For example, at the
time of the 2016 Consultation it was initially supposed to achieve its
scheduled Phase 1 rollout to 500,000 premises by the end of 2018. At
the time of the 2018 Decision, SIRO had revised its schedule to say it
would pass just over 250,000 premises — half its projected rollout — by
the end of 2018. SIRO’s Phase 1 rollout ultimately completed in
September 2022. ComReg considers that the rollout delays which have
characterised SIRO expansion to date similarly suggest the presence of
barriers to entry and/or expansion in respect of networks potentially
capable of facilitating indirect retail constraints in the NG WLA markets.

In contrast, and arising from a public policy decision, state-aided NBI rollout in
the IA NG WLA Market is focused on areas characterised by low population or
premises density which are, accordingly, unlikely to be served by NG
broadband on a commercial basis. NBI is entering largely using access to
Eircom’s Pl and its costs of entry to these areas are effectively supported with
State Aid. In this regard, the PIA Decision which is published in parallel with
this Decision designates Eircom with SMP in the provision of PIA on a national
basis, resulting in Eircom being subject to regulatory obligations in respect of
the provision of PIA to Access Seekers such as NBI.

Similarly, on the CG WLA Market Eircom is capable of providing LLU to itself
and Access Seekers on a ubiquitous basis (although LLU and CG retail
broadband is generally in decline).

6.4.3 Pricing Behaviour

Introduction

6.178

The pricing of WLA products and services over time can provide important
insights into the development and extent of competition in a market. In an SMP

827 https://www.eib.org/en/projects/pipelines/all/20210132

828 https://siro.ie/, accessed on 8 September 2023.
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assessment, the ability of a SP to price WLA independently of the pricing
behaviour of its competitors may be suggestive (but not determinative) of SMP,
when considered in conjunction with other factors. In view of this, ComReg has
reviewed trends in LLU and VUA pricing over time.

Eircom’s wholesale prices for FTTC-based VUA and for LLU are (in the
presence of regulation) subject to a cost orientation obligation pursuant to the
2018 Decision, while Eircom’s wholesale prices for FTTP-based VUA are
subject to margin squeeze obligations. Eircom is entitled to make changes to
the prices of its LLU and VUA services so long as they comply with the
regulatory obligations set out in the 2018 Decision, together with the 2018
Pricing Decision, and the 2018 Bundles Decision.

ComReg notes that Eircom, SIRO, and NBI price WLA uniformly within their

respective network footprints, [< G

B <] Eircom VUA pricing is currently regulated on a
nationwide basis, while NBI is constrained to price VUA in accordance with a

benchmark reference price (‘BRP’) pursuant to the NBP Contract, and SIRO
and VMI are entitled to price VUA on a fully commercial basis. In addition,
ComReg has assessed retail broadband pricing and has been unable to
identify instances of retail broadband operators charging different prices for
the same services in different geographic areas.®”® Where differences in
pricing occur, this tends to arise on the basis of the availability of the underlying
technology or access network in a particular geographic locale.

Table 62 below outlines Eircom’s wholesale prices for LLU and VUA over time.
It is difficult, however, to draw inferences from what Eircom’s WLA pricing
behaviour would be in an absent regulation scenario (in accordance with the
MGA), given that its prices have been regulated to date.

Under the 2021 ANM Decision, since March 2022, Eircom has been subject to
price ceilings in r