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Redacted Information

Please note that this is a non-confidential version of the Response to Consultation and
Decision. Certain information within the Response to Consultation and Decision has
been redacted from the public version for reasons of confidentiality and commercial
sensitivity, with such redactions indicated by the symbol < and highlighted in BLACK.
In some cases, ComReg has presented information in an aggregated form in order to
strike a balance between preserving the confidentiality of operator-specific information
whilst enabling interested parties to understand, in a meaningful way, the conclusions
set out in the Response to Consultation and Decision.
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1.3

1.4

15

This Response to Consultation and Decision (‘Decision’) sets out ComReg’s
final position regarding its review of competition within the markets for the
provision of:

(a) Wholesale local access provided at a fixed location (‘WLA’); and

(b) Wholesale central access provided at a fixed location for mass-market
products (‘WCA’).

These markets correspond to Markets 3(a) and 3(b) respectively of the
European Commission’s (‘EC’) 2014 Recommendation.! The Decision also sets
out what role regulation will play in promoting effective competition within these
markets for the coming years.

WLA and WCA services are wholesale inputs used in the supply of a range of
downstream wholesale and retail telecommunications services such as
broadband internet connectivity, television (‘TV’) services, and the provision of
fixed telephony to residential and business consumers (collectively, ‘End
Users’). WLA inputs can also be utilised by Service Providers (‘SP(s)’) to supply
downstream WCA or other wholesale services.

WLA generally encompasses the connection in the access network between the
local exchange or access node (the ‘Point of Presence’ or ‘PoP’) and the End
User. SPs may provide this connection themselves, purchase or rent it from
another SP by means of a wholesale arrangement. A SP availing of WLA must
build or rent backhaul connectivity from its core network to the PoP on the WLA
SP’s access network to allow traffic to be carried onto its own network.

The WCA market lies downstream from the WLA market, but upstream from the
retail broadband (and other) markets (noting that WCA services may support
services other than broadband).? WCA involves the rental of an active
broadband connection from an End User’s premises to an aggregation point
further up in a network. WCA therefore also requires backhaul connectivity
across the WCA SP’s network, although typically less than in the case of WLA,
given the lower number of PoPs at which connectivity is required. The stylised
illustration in Figure 1 below illustrates the operation of the WLA and WCA
markets, and the interrelationship between them.

1 COMMISSION RECOMMENDATION of 9.10.2014 on relevant product and service markets within the
electronic communications sector susceptible to ex ante regulation in accordance with Directive
2002/21/EC of the European Parliament and of the Council on a common regulatory framework for
electronic communications networks and services (hereafter, the ‘2014 Recommendation’).

2 For example, products sold in the WCA market can be used to provide Multicast TV services and
Managed Voice over Broadband (‘VOB’) services, in addition to Bitstream and other services.
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Figure 1: Example of Typical WLA and WCA Provision
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At the wholesale level, Access Seekers® purchase WLA inputs, such as Local
Loop Unbundling (‘LLU’) or Virtual Unbundled Local Access (‘VULA’) and WCA
inputs such as Bitstream, to provide retail services to End Users (or wholesale
services to other SPs). In the case of LLU, an Access Seeker takes (full or
partial) control of the copper loop between the local exchange and the End
User’s premises. Similarly, in the case of VULA, an Access Seeker gains control
of the fibre or hybrid copper/fibre path from the local exchange or aggregation
node to the End User’s premises. The Access Seeker can then supply retail
services to the End User, or sell wholesale services, such as those sold in the
WCA market, to other Access Seekers.

In November 2016 ComReg issued a Consultation* (the ‘Consultation’) which
set out its preliminary analysis of competition in the WLA market and WCA
market (collectively, the ‘Relevant Markets’). For each Relevant Market,
ComReg set out its proposals on market definition, on its assessment of
Significant Market Power (‘SMP’), and on the remedies it proposed to impose
on any SP identified as having SMP, in order to address potential competition
problems to the ultimate benefit of End Users. The Consultation period closed
on 30 January 2017.

8 industry stakeholders (‘Respondent(s)’),> provided responses
(‘Submission(s)’) to the Consultation, namely:

(a) Alternative Operators in the Communications Market (‘ALTO’);
(b) BT Communication Ireland Limited (‘BT’);
(c) Colt Technology Services Limited (‘Colt’);

3 An Access Seeker is a Service Provider (‘SP’) that purchases wholesale services from another SP. In
this Decision, ComReg refers to SPs seeking to purchase services in the WLA and/or WCA Markets as
‘Access Seekers’.

4 Market Reviews - Wholesale Local Access (WLA) provided at a Fixed Location and Wholesale Central
Access (WCA) provided at a Fixed Location for Mass Market Products. ComReg Document 16/96, 11
November 2016 (the ‘Consultation’).

5 ComReg published non-confidential versions of Respondents’ Submissions in March 2017. See
ComReg Document 16/96sR, Market Reviews - Wholesale Local Access (WLA) provided at a Fixed
Location and Wholesale Central Access (WCA) provided at a Fixed Location for Mass Market Products
- Submissions to Consultation 16/96 (‘Respondents’ Submissions’).
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(d) Eircom Limited (‘Eircom’);®

(e) enet, a business name of enasc éireann teoranta (‘enet’);
(f)  Sky Ireland Limited (‘Sky’);

(g) Virgin Media Ireland Limited (‘Virgin Media’); and

(h) Vodafone Ireland Limited (‘Vodafone’).

1.9 Separately, ComReg issued a Consultation in April 2017 (the ‘2017 Pricing
Consultation’) which further specified the price control obligations proposed in
the Consultation, and which ComReg proposed to apply (as appropriate) on the
Relevant Markets.” Responses to the 2017 Pricing Consultation fall to be
considered in the 2018 Pricing Decision,® which is issued alongside this
Decision.

1.10 Additionally, ComReg issued a Consultation in June 2017 in respect of the
specification of pricing obligations on bundles in the WLA, WCA and FACO
(‘Fixed Access Call Origination’) Markets (the ‘2017 Bundles Consultation’).®
The consideration by ComReg of responses to the 2017 Bundles Consultation
falls to be set out in the 2018 Bundles Decision.©

1.11 The functions of the 2018 Pricing Decision and the 2018 Bundles Decision are,
inter alia, to further specify the detailed nature of the pricing remedies set out in
this Decision.

1.12 Having considered Respondents’ Submissions to the Consultation and having
regard to the additional information and analysis obtained as referenced
throughout this Decision, ComReg, consistent with its preliminary views set out
in the Consultation, has decided to define the following three separate
wholesale markets (together, the ‘Relevant Markets’):

(a) A market for Wholesale Local Access (‘Relevant WLA Market’) provided
at a fixed location, which is national in its geographic scope, and includes
LLU, Line Share and VULA products (ComReg includes Eircom’s self-
supply of its services in this market);

6 Eircom also separately sent a letter to ComReg dated 14 February 2018, which fell outside the
Consultation period, but which is considered in this Decision. The letter is reproduced at Appendix: 4.

7 Pricing of wholesale services in the Wholesale Local Access (WLA) market and in the Wholesale
Central Access (WCA) markets: Further specification of price control obligations in Market 3a (WLA)
and Market 3b (WCA). ComReg Document 17/26, 7 April 2017 (the ‘2017 Pricing Consultation’).

8 Pricing of wholesale broadband services: Wholesale Local Access (WLA) market and the Wholesale
Central Access (WCA) markets - Response to Consultation Document 17/26 and Final Decision.
ComReg Document 18/95, 19 November 2018 (the ‘2018 Pricing Decision’).

9 Consultation on Price control obligations relating to Bundles: Further specification of the price control
obligation not to cause a margin squeeze: FACO and WLA (Market 3a) and WCA (Market 3b):
Consultation and Draft Decision. ComReg Document 17/51, 9 June 2017 (the ‘2017 Bundles
Consultation’).

10 Response to Consultation and Decision on price control obligations relating to retail bundles: Further
specification of the wholesale price control obligation not to cause a margin squeeze in the WLA, and
WCA Markets - Response to Consultation and Decision. ComReg Document 18/96, 19 November 2018
(the ‘2018 Bundles Decision’).
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1.13

1.14

1.15

1.16

(b) An Urban Wholesale Central Access Market (‘Urban WCA Market’)
consisting of Wholesale Central Access for mass-market products
provided at a fixed location, which includes Bitstream products provided
over a copper-only network and Bitstream products provided over Fibre to
the Cabinet (‘FTTC’) and Fibre to the Home (‘FTTH’) networks (together
‘FTTx’). ComReg also includes the self-supply of retail broadband
products provided over a Cable Access Television (‘CATV’) network, as
well as retail broadband products supplied by certain SPs using purchased
upstream WLA inputs. This market is sub-national in its geographic scope
and equates to 154 identified Exchange Areas; and

(¢) A Regional Wholesale Central Access Market ('Regional WCA Market')
consisting of Wholesale Central Access for mass-market products
provided at a fixed location, which includes Bitstream products provided
over a copper-only network and Bitstream products provided over FTTx
networks. ComReg also includes retail broadband products supplied by
certain SPs using purchased upstream WLA inputs. This market is sub-
national in its geographic scope and equates to a unique set of 1,049
identified Exchange Areas which exhibit sufficiently different
characteristics of competition relative to the Urban WCA Market.

Having defined each of the Relevant Markets, ComReg has assessed the extent
of competition within each of the Relevant Markets in order to identify whether
any SP has SMP. Where SMP is found in a Relevant Market, ComReg imposes
regulatory obligations on the SMP SP in order to address competition problems
that would be likely to arise absent regulatory invention.

In this Decision, and following its assessment of Respondents’ Submissions and
other relevant information, ComReg has decided to maintain the position it set
out in the Consultation in respect of SMP on each of the Relevant Markets.
ComReg accordingly concludes in this Decision that:

(a) Eircom has SMP in the Relevant WLA Market;
(b) No SP has SMP in the Urban WCA Market; and
(c) Eircom has SMP in the Regional WCA Market.

ComReg accordingly imposes regulatory obligations on Eircom in the Relevant
WLA Market and Regional WCA Market. These regulatory obligations are
intended to address identified potential competition problems arising from
Eircom’s SMP in these markets, in particular, its ability and incentive to behave
in an anti-competitive manner. Ultimately, the regulatory obligations are
designed to promote the development of retail and wholesale competition.

ComReg maintains its preliminary view as set out in the Consultation that
regulation of the Urban WCA Market is no longer warranted, given the absence
of SMP, and the existence of sufficient competitive constraints. However, in
order to facilitate an orderly transition to de-regulation of the Urban WCA
Market, ComReg has imposed a six month sunset period during which access
to existing Bitstream services will be maintained at prevailing prices.*!

11 ComReg notes that, during this sunset period, Eircom is not obliged to meet new requests for WCA
inputs on a regulated basis. Eircom is, of course, free to do so on a purely commercial basis.
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1.17 In arriving at the above conclusions, ComReg has, in accordance with its
relevant statutory obligations:

(a) consulted with the Competition and Consumer Protection Commission
(‘CCPC’). The CCPC is in agreement!? with ComReg’s analysis; and

(b) notified the European Commission (‘EC’), BEREC,® and other National
Regulatory Authorities (‘NRAS’) regarding the measures which it proposes
to take (the ‘Notified Draft Measures’).'* On 13 July 2018 the EC issued
its response to ComReg (the ‘EC Response’), in which it commented on
market definition and pricing issues, as further set out in Appendix: 3
below.1®

1.18 In arriving at the positions set out in this Decision, ComReg has taken utmost
account of the EC’s comments. ComReg’s consideration of the EC’s comments
is set out in Appendix: 3 and elsewhere throughout this Decision, as appropriate.

Background to the Reviews

1.19 The WLA market and WCA markets have been identified by the European
Commission in the 2014 Recommendation as being susceptible to ex ante
regulation at an EU level. Prior to the adoption of the 2014 Recommendation,
the WLA and WCA markets were broadly identified in the previous 2007
Recommendation® as the market for Wholesale Physical Network
Infrastructure Access!’ (‘WPNIA’) and the market for Wholesale Broadband
Access'® (‘WBA’) respectively.

12 A copy of the CCPC’s correspondence (‘CCPC Response’) is set out at Appendix: 1 of this Decision.
The CCPC indicated that it is satisfied that there are no compelling grounds for altering the market
definitions proposed by ComReg, and that the CCPC is satisfied that there are no compelling grounds
to disagree with ComReg's conclusion that Eircom should be designated as having significant market
power in each of the Relevant Markets identified.

13 Body of European Regulators for Electronic Communications (‘BEREC’) as established by Regulation
(EC) No 1211/2009 of the European Parliament and of the Council of 25 November 2009 establishing
the Body of European Regulators for Electronic Communications and the Office.

14 A non-confidential version of the Notified Draft Measures is available online at
https://circabc.europa.eu/sd/a/e7c0fb89-f4eb-460b-a777-
1c868c32ae4f/Appendix%20A%20%25e2%80%93%20WLA%20and%20W CA%20Market%20Analysi
s%20Draft%20Decision%20NON-CONFIDENTIAL%20-
%2015%20June%202018%20REDACTED(0).pdf

15 A copy of the European Commission’s correspondence of 13 July 2018 is set out in Appendix: 2 of
this Decision (‘EC Response’).

16 European Commission Recommendation of 17 December 2007 on relevant product and service
markets within the electronic communications sector susceptible to ex ante regulation in accordance
with Directive 2002/21/EC of the European Parliament and of the Council on a common regulatory
framework for electronic communications networks and services (the ‘2007 Recommendation’).

17 Market 4 under the 2007 Recommendation.

18 Market 5 under the 2007 Recommendation.
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1.20 To date the WBA and WPNIA markets have been regulated by ComReg
pursuant to the 2010 WPNIA Decision!® and the 2011 WBA Decision.?°

1.21 In the previous reviews of the WBA and WPNIA markets, it was concluded that
both markets were not effectively competitive and Eircom was designated as
having SMP in each of these markets. Eircom was required, amongst other
things, to provide wholesale access to various broadband products and services
at regulated prices. A number of obligations were subsequently
amended/imposed in the period following the 2010 WPNIA Decision and 2011
WBA Decision.

1.22 Given the time that has elapsed since ComReg’s previous analysis of the
WPNIA market and WBA market and, having regard to market developments,
including the publication by the EC of the 2014 Recommendation and the 2018
SMP Guidelines, it is now considered appropriate to update the review of these
markets.

1.23 ComReg now sets out an overview of the main conclusions set out in this
Decision.

Summary of Overall Conclusions

1.24 The following is a summary of ComReg’s main conclusions arising from its
analysis of the Relevant Markets. This summary should be read in the overall
context of this Decision (and the Consultation), which sets out in detail the
reasoning underpinning these conclusions.

Summary of Retail Market Assessment

Retail Market Trends and Developments

1.25 In Section 3 of this Decision, ComReg considers the main trends and
developments in retail markets and assesses them insofar as they inform
ComReg’s subsequent assessment of the Relevant Markets. This is in line with
the ‘Modified Greenfield Approach’ (‘MGA’) recommended by the EC.??

1.26 The most notable trends and developments in the supply of and demand for
broadband and other related retail services include:

19 ComReg Document No. 10/39 (ComReg Decision D05/10); Response to Consultation and Decision
Document: Market Review: Wholesale (Physical) Network Infrastructure Access (Market 4); 20 May
2010 (‘2010 WPNIA Decision’).

20 ComReg Document No. 11/49 (ComReg Decision D06/11); Response to Consultation and Decision
Document: Market Review: Wholesale Broadband Access (Market 5); 8 July 2011 (‘2011 WBA
Decision’).

21 See page 8 of the Explanatory Note to the 2014 Recommendation. The Modified Greenfield Approach
begins by looking at the retail market before working up the value chain to the wholesale market. The
analysis of the competitive nature of these markets assumes that no SMP-derived regulations are in
place in the market under consideration, in order to avoid circularity in the analysis.
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(@)

(b)

(€)

(d)

Increases in download speeds on broadband subscriptions. Since the
publication of the Consultation, growth in broadband subscriptions has
been primarily in the 230Mb category, which has increased from 58% to
72% of all broadband subscriptions;??

Increases in download traffic on broadband subscriptions. The
availability of increased broadband speeds has allowed End Users to
download greater volumes of data. Data volumes have increased from
403,936 Terabytes of data in the first three months of 2016 (averaging
116.6 GB of data per month by cable subscribers and 115.9 GB of data
per month by VDSL (FTTC) subscribers), to 613,351 Terabytes of data in
Q4 2017 (averaging 211.2 GB of data per month by cable subscribers and
150.89 GB of data per month by VDSL (FTTC) subscribers). The average
volume of data used was shown to have increased on platforms offering
higher download speed products, including cable and VDSL platforms;?3

Retail bundling of services and associated patterns. The Consultation
noted a strong tendency for broadband services and telephone services to
be purchased from a single retail SP, and also noted that broadband and
telephone services are often bundled with television services at the retail
level. This tendency continues to be evident. Between Q1 2016 and Q3
2017, fixed market retail subscriptions had declined slightly from an
estimated 1.82 million to 1.79 million. Over that time period, single play
subscriptions declined from 38.7% to 36.1% of the total, double play had
increased slightly from 35.8% to 36%, and triple play and quadruple play
had increased from 25.4% to 27.9%;%*

Continued rollout of high-speed broadband networks. The continuing
rollout by Eircom of its FTTC (VDSL) and FTTH networks provides
broadband access with download speeds up to 100Mb/s and 1Gbps
respectively. Since the 2010 WPNIA Decision and 2011 WBA Decision,
Eircom has undertaken the rollout of its FTTC network, passing 1.8 million
premises.?®

22 This is illustrated by Figure 10 in the Consultation, and by page 33 of ComReg’s Irish Communications
Market Quarterly Key Data Report Data as of Q4 2017 (Reference: ComReg 18/20) (the ‘Q4 2017

QKDRY).

23 This is illustrated by Figure 13 in the Consultation, and by Figure 3.4.3 of the Q4 2017 QKDR.

24 This is illustrated by Figure 14 in the Consultation. Comparative data are used for Q3 2017, rather
than Q4 2017, as different data collection rules have been implemented as of Q4 2017.

25 See https://www.eir.ie/pressroom/eir-announce-3rd-quarter-results-to-31-March-2018/.
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(e) Vodafone and ESB SIRO Joint Venture. In July 2014, ESB and
Vodafone Ireland, announced a full-function 50:50 Joint Venture (‘SIRO’),
to build an FTTH network across 50 towns, reaching potentially 500,000
customers, with download speeds up to 1Gbps. Deployed on ESB'’s
existing overhead and underground infrastructure, SIRO’s network offers
a VULA-based service at the wholesale level only, requiring Access
Seekers who wish to use the SIRO network to build their own backhaul to
SIRO’s various points of interconnect. In September 2016, SIRO
announced its rollout was gathering pace, with its network rollout passing
10,000 premises per month.

Retail Market Definition

1.27 ComReg considers that the retail broadband market (hereafter, the ‘Retail
Market’)?® consists of the provision of broadband to End Users by means of the
following technologies:

(a) broadband provided over a copper network;
(b) broadband provided over FTTx networks; and
(c) broadband provided over a CATV?’ network.

1.28 ComReg has identified that broadband provided over a copper network
constitutes the ‘focal product’ for the Retail Market, that is, the candidate product
against which potential substitute products should be assessed.?®

1.29 While recognising the presence of some differences in competitive conditions
due to the presence of regional network operators such as SIRO or Virgin
Media, ComReg considers that the lack of differentiated pricing and limited
differences in demand characteristics across regions suggests that the
geographic scope of the retail broadband market is likely to be national, absent
regulation.

1.30 ComReg considers that the following services fall outside the Retail Market, due
to differences in product characteristics, prices and intended use, which prevent
these services from exercising a sufficient competitive constraint on retalil
broadband provided by means of copper, FTTx or CATV networks:

(a) narrowband provided over a copper network;
(b) broadband provided over a 3G/4G mobile network;
(c) broadband provided over satellite;

26 The Consultation (at paragraph 4.296) indicated that the Retail Market likely includes all broadband
products provided over copper, FTTC, FTTH and CATV networks.

21 'CATV refers to the provision of broadband by means of the cable access TV network. In Ireland,
Virgin Media is the sole operator of a CATV network, which runs on the DOCSIS 3.0 standard.

28 The European Commission describes the ‘focal product’ concept in the following terms at paragraph
30 of its 2018 Guidelines on market analysis and the assessment of significant market power under the
EU regulatory framework for electronic communications networks and services (the ‘2018 SMP
Guidelines’): “As a starting point, the NRA should first identify an electronic communications service or
product that is offered in a given geographical area and may be subject to the imposition of regulatory
obligations. Subsequently, the NRA may add additional products or areas depending on whether
competition from these constrains the price of the main product or service in question.”
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131

(d) broadband provided over a FWA network; and
(e) leased lines.

ComReg does not conclude on whether broadband sold in a bundle constitutes
a separate retail market to broadband sold on a standalone basis, as, ultimately,
this does not significantly impact the assessment of the Relevant Markets.

Summary of WLA Market Assessment

Market Definition, Competition Assessment and SMP Designation

1.32

1.33

1.34

1.35

1.36

In Sections 4 and 5 of this Decision, ComReg defines the WLA market from both
product and geographic perspectives, and assesses the level of competition to
determine whether any SP(s) hold SMP on the Relevant WLA Market. This
analysis has regard to the assessment of the main retail trends and
developments set out in Section 3 of this Decision.

In defining the WLA product market, ComReg has taken account of the
Explanatory Note to the 2014 Recommendation,?® which indicates that non-
physical or virtual unbundled access products potentially fall within the WLA
product market where the following criteria are cumulatively met:

(a) Access occurs locally;

(b) Access is generic and provides Access Seekers with a service-agnostic
transmission capacity uncontended in practice; and

(c) Access Seekers have sufficient control over the transmission network.

On this basis, and having assessed substitutability in Section 4, ComReg
considers that VUA products (including those offered by Eircom and SIRO)
share a sufficient number of the product characteristics of LLU products, such
that they should be included in the same WLA product market.

Accordingly, ComReg concludes that the WLA product market consists of:

(a) Current Generation (‘CG’) WLA products provided over copper networks,
including Local Loop Unbundling (‘LLU’), Line Share and Sub-Loop
Unbundling (‘SLU’) products; and

(b) Next Generation (‘NG’) WLA products provided over FTTx networks,
including Virtual Unbundled Local Access (‘VULA’) products.

ComReg’s position is also that broadband provided over CATV, FWA, Mobile
(3G/4G) and Leased Line networks should not be included in the Relevant WLA
Market. Specifically, with respect to CATV, ComReg identified that it is not
possible, nor will it likely be possible over the lifetime of this review, to provide
a VUA-type service over a CATV network.

29 COMMISSION STAFF WORKING DOCUMENT - EXPLANATORY NOTE Accompanying the
document Commission Recommendation on relevant product and service markets within the electronic
communications sector susceptible to ex ante regulation in accordance with Directive 2002/21/EC of the
European Parliament and of the Council on a common regulatory framework for electronic
communications networks and services (‘Explanatory Note to the 2014 Recommendation’), from
page 43 onwards.
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1.37

1.38

1.39

1.40

141

Notwithstanding the emergence of some localised competitive pressure,
ComReg considers that the general lack of direct demand-side and supply-side
constraints or indirect constraints in the Relevant WLA Market implies that the
conditions of competition are sufficiently homogeneous such that there are
insufficient grounds to define sub-national geographic markets. Accordingly,
ComReg concludes that WLA is offered on a single geographic market, which
is national in scope.

In assessing competition within the Relevant WLA Market, ComReg has
considered a range of factors before concluding that the market is not effectively
competitive, including:

(a) Existing competition;
(b) Potential competition; and
(c) Countervailing buyer power (‘CBP’).

ComReg considers that Eircom has the ability to act, to an appreciable extent,
independently of its competitors, customers and consumers in the Relevant
WLA Market. ComReg therefore designates Eircom as having SMP in the
Relevant WLA Market.

This is due to the consideration of a number of factors, including Eircom’s high
and stable market share, its control of infrastructure not easily duplicated, the
lack of existing and potential competition, and the absence of effective CBP.
Eircom had a market share of over 96% in Q4 2017, with there being one other
SP active in the Relevant WLA Market, namely SIRO.

The National Broadband Plan®® (‘NBP’) is the Government initiative to ensure
the provision of high-speed broadband services throughout the State through
commercial and State led investment. The Department of Communications,
Climate Action and Environment (‘DCCAE’) remains engaged in a procurement
process to select a provider which will roll-out a new high-speed broadband
network in the NBP intervention area. ComReg notes that SIRO and Eircom
have withdrawn from the tendering process, leaving enet as the sole remaining
bidder. ComReg’s position is that there remains too much uncertainty at this
time regarding the award of tender and the timing of the subsequent rollout for
ComReg to draw any firm conclusions on the potential impact of the NBP on the
Relevant WLA Market at this stage. ComReg intends to keep this under review
within the lifetime of this market review.

Imposition of Remedies to Address Competition Problems

1.42

In Section 7 of this Decision ComReg describes the range of remedies (or
obligations) which it has decided to impose on Eircom in the Relevant WLA
Market. The WLA Decision Instrument at Appendix: 20 gives effect to the
implementation of these remedies. The remedies, which in ComReg’s view are
reasonable and proportionate, are designed to address the potential
competition problems identified in Section 6, which might arise absent regulation
in the Relevant WLA Market.

30

See https://www.dccae.gov.ie/en-ie/communications/topics/Broadband/national-broadband-

plan/Pages/National-Broadband-Plan.aspx.
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1.43 In many cases, ComReg is continuing existing obligations that had been
imposed on Eircom. However, in order to better address identified competition
problems, ComReg has also specified some new obligations, as well as more
detailed refinements to existing obligations.

1.44 In summary, ComReg is imposing the following remedies on Eircom in the
Relevant WLA Market:

(@)
(b)
(€)
(d)
(e)

Access Obligations;

Non-Discrimination Obligations;

Transparency Obligations;

Price Control and Cost Accounting Obligations; and

Accounting Separation Obligations.

1.45 A summary of some of these obligations is described below. Overall, apart from
amendments to some obligations, the obligations now being imposed largely
reflect what was proposed by ComReg in the original Consultation and include:

(@)

(b)

(€)

Requirements to make a range of specific WLA products, services and
facilities available to Access Seekers. This includes a more detailed
specification of obligations governing how SPs can more effectively
access Eircom’s Civil Engineering Infrastructure (‘CEI’), including its ducts
and poles, ultimately aimed at promoting the development of more
sustainable and independent competition. Where CEI is not available,
Eircom is to be required to provide access to Dark Fibre; where reasonably
available.

Enhanced requirements with respect to Eircom’s obligation to negotiate in
good faith with Access Seekers concerning Service Level Agreements
(‘SLAS’). Such SLA requirements are also to apply to the provision of
access to the Eircom Unified Gateway;3!

Specific timelines within which Eircom must respond to an Access Seeker
request for a new product, service or facility or a non-pricing amendment
to an existing product, service or facility;

81 This is the interface into Eircom’s OSS used by Access Seekers in order to avail of regulated
wholesale services, including WLA and WCA products, services and facilities.
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(d) Enhanced non-discrimination obligations requiring Eircom to provide
access to pre-ordering, ordering, provisioning, fault reporting and repair for
VUA-based WLA (and associated facilities) and CEI on an Equivalence of
Inputs (‘Eol’)®? basis. Other WLA access is to be provided on an
Equivalence of Outputs® (‘EoQ’) basis;3*

(e) Requirements for Eircom to make available on its publicly available
wholesale website in advance of implementation, information regarding its
NGA rollout plans, and information relating to wholesale products,
services, and facilities such as the expected time for service availability;

(f)  The continuation of existing cost orientation obligations with respect to
LLU, Line Share and CEI products, the imposition of a new cost orientation
obligation for FTTC-based VUA & Exchange launched VUA products and
updating of obligations not to cause a margin squeeze. Existing price
control obligations for FTTH-based VUA are maintained. The detailed
nature of the cost orientation obligations for FTTC-based VUA, the margin
squeeze obligations and the pricing obligations relating to bundles are set
out in the 2018 Pricing Decision®® and the 2018 Bundles Decision; and

(g) Enhanced Statement of Compliance requirements which now not only
require Eircom to demonstrate its compliance with its non-discrimination
obligations, but to all other obligations.

1.46 The detail of these obligations, which are ultimately designed to ensure effective
competition in downstream retail and wholesale markets, is set out in Section 7
of this Decision (and Section 8 of the Consultation).

82 ‘Equivalence of Inputs’ means the provision of products, services, facilities, and information by the
SMP Undertaking to Access Seekers such that such products, services, facilities, and information are
provided to Access Seekers within the same timescales, at the same price, functionality, service and
quality levels and on the same terms and conditions and by means of the same systems and processes
as the SMP Undertaking provides to itself. The systems and processes shall operate in the same way
and with the same degree of reliability and performance as between Access Seekers and the SMP
Undertaking’s provision to itself.

33 ‘Equivalence of Outputs’ means the provision of products, services, facilities, and information by the
SMP Undertaking to Access Seekers such that such products, services, facilities, and information are
provided to Access Seekers in a manner which achieves the same standards in terms of functionality,
price, terms and conditions, service and quality levels as the SMP Undertaking provides to itself, albeit
potentially using different systems and processes.

34 Eol and EoO are explained further in Section 7, paragraph 7.769 and paragraphs 7.829 to 7.934.

35 The Notified Draft Measures contained a drafting error. Section 12.2 of the WLA Decision Instrument
indicated that Eircom’s cost orientation obligations applied only to ‘products, services or facilities
referred to in Section 7.2” of the Decision Instrument. This reference was incorrect and did not accurately
reflect the analysis set out at paragraphs 7.1228 to 7.1232, and 7.1370 to 7.1382 below. Accordingly,
the text at Section 12.2 of the WLA Decision Instrument set out at Appendix: 20 of this Decision has
been amended to read “products, services or facilities referred to in Section 7”.
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Assessment of Retail Market in the presence of WLA Reqgulation

1.47

1.48

1.49

1.50

Having set out its position that Eircom has SMP in the Relevant WLA Market
and having imposed obligations on Eircom in that market, ComReg then
considered the retail broadband market, in the presence of regulation in the
Relevant WLA Market, but absent any regulation in the Relevant WCA Market(s)
(referred to as the ‘Modified Retail Broadband Market’). This assessment is
carried out in the context of the existence of the obligations that ComReg has
imposed upon Eircom in the Relevant WLA Market.

Overall, ComReg’s position is that the Modified Retail Broadband Market covers
all broadband speeds, provided over copper, FTTx and CATV networks.
ComReg’s position is that mobile, satellite and FWA broadband do not fall within
the Modified Retail Broadband Market having regard to the assessment of a
range of demand-side and supply-side factors. By virtue of their use of
wholesale inputs via the Relevant WLA Market, BT, Digiweb (through both
Eircom and SIRO), Magnet, Sky (through BT Ireland and SIRO), 3Play Plus,
Colt Telecom and Vodafone (through Eircom, BT Ireland and SIRO inputs) can
provide retail (and in some cases wholesale) broadband services, absent
regulation in the Relevant WCA Markets. Virgin Media and SIRO maintain
broadband networks independent of Eircom. ComReg notes that enet currently
offers WCA services®® (through Eircom and SIRO and own network inputs),
although its coverage is extremely limited in geographic terms.

In relation to the geographic scope of the Modified Retail Market, based on an
assessment of geographic variation in entry conditions, market shares and
products and pricing, it is ComReg’s position that it is possible that there may
be two sub-national geographic markets. These areas are as follows:

(a) Mostly urban areas where there is a significant presence of alternative
platforms using own network inputs and inputs provided via the Relevant
WLA Market; and

(b) Mostly rural areas where there is typically little or no presence of
alternative networks.

However, ComReg does not conclude on the precise geographic scope of the
Modified Retail Broadband Market, but rather examines the issue of sub-
geographic markets in the upstream WCA Market(s), examined in Section 10 of
this Decision.

Summary of WCA Market Assessment

Market Definition, Competition Assessment and SMP Designation

151

In Sections 9 and 10 of this Decision, ComReg defines the Relevant WCA
Markets from both product and geographic perspectives, and assesses the level
of competition within these markets to determine whether any SP(s) hold SMP.
This analysis has regard to the assessments of the main retail trends and
developments and market assessments set out in Sections 3 and 8 of this
Decision.

36 See paragraphs 10.90 to 10.93.
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1.52 ComReg concludes that the relevant WCA product market is comprised of:

1.53

1.54

(@)

(b)
(€)
(d)

(e)

Bitstream products provided over copper and FTTx networks, including
Bitstream products provided using upstream WLA inputs;

Self-supply of Bitstream by Eircom and BT Ireland;
Bitstream products that may potentially be offered by SIRO;%’

Self-supply of retail broadband products offered by SPs using WLA
upstream inputs and having widespread coverage (such as Vodafone);38
and

Self-supply of CATV retail broadband products offered by Virgin Media in
areas where its network is present.

ComReg concludes that the relevant WCA product market excludes:

(@)

(b)

Hypothetical Bitstream products provided over localised alternative FTTH
networks;3°

Indirect constraints arising from retail broadband offered by alternative
FWA, mobile and leased lines SPs are not considered likely to be
sufficiently effective to justify their inclusion in the relevant WCA product
market over the period of this review.

In respect of the geographic scope of the WCA market, ComReg concludes in
Section 9,%° based on the evidence available to it, that competitive conditions
appear to be sufficiently different between certain urban areas and non-urban
(regional) areas to warrant the delineation of two separate geographic WCA
markets.

37 Note SIRO does not currently offer Bitstream type WCA products, but ComReg’s conclusion is that it
could ultimately do so on the basis of supply-side substitution considerations.

38 ComReg refers to the requirement to have widespread coverage, as some SPs use WLA inputs to
self-supply retail services within very small geographic areas. It is ComReg’s preliminary view that such
products would not impose an effective indirect constraint upon a HM supplier of WCA services.

39 Localised alternative FTTH networks only account for [3< | | F77H subscriptions
as at Q4 2017. Given the small numbers involved, ComReg considers that, even if these networks were
included in its analysis, they would not alter ComReg’s conclusions in respect of the Relevant WCA

Market.

40 See also Appendix: 10 of this Decision.
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1.55 ComReg has examined a range of objective and cumulative criteria®! that an
Exchange Area*? must meet for consideration as to whether or not there are
differences in competitive conditions between areas. Such differences include
evidence of different demand and supply conditions including from BT Ireland
(which uses WLA inputs to supply WCA services to Sky, Vodafone and others),
Virgin Media (self-supply using its own CATV network) and Vodafone (based on
its use of WLA inputs purchased from Eircom and SIRO). Accordingly, ComReg
has defined two separate WCA markets from a geographic perspective, as
follows:

(a) The ‘Urban WCA Market’, being those 154 Exchange Areas where the
objective criteria (as set out in Table A10.54) have been cumulatively met,
and which consists of each of the products described at paragraph 1.52(a)
to (d) above. The Urban WCA Market has approximately 1 million premises
located within it.

(b) The ‘Regional WCA Market’ being those 1,049 Exchange Areas where
the objective criteria (as set out in Table A10.54) have not been
cumulatively met, and which consists of each of the products described at
paragraph 1.52 (a) to (d) above. The Regional WCA Market has
approximately 1.1 million premises located within it.

1.56 Together these markets are referred to as the Relevant WCA Markets. The
number of Exchange Areas falling into the Urban WCA Market has increased
from 9643 at the time of the Consultation to 154. This increase results, inter alia,
from the network rollout and expansion programmes of Virgin Media and SIRO
(both of whom operate their own networks independently of Eircom), and also
from the increase in the footprints of Access Seekers’ WLA footprints, bearing
in mind that such WLA access is predominantly purchased from Eircom.

1.57 In Section 10 of this Decision, ComReg assesses the current and likely future
extent of competition within the Relevant WCA Markets, absent regulation.

4L In general, such criteria include an examination of network coverage and market shares.

42 An ‘Exchange Area’ is the geographic area served by a particular Eircom exchange. Each location
in the State falls within one Exchange Area only. The Eircom network consists of 1,203 exchanges
located nationwide. It should be noted that the initial Number of Exchange Areas identified in the
Consultation (1,217) has fallen to 1,203, a decline of 14 Exchange Areas. This is because these 14
Exchange Areas have been identified as not being relevant for the assessment of the Relevant Markets,
as they do not relate to the provision of WLA and/or WCA services. For example, they relate to test
exchanges or data centre nodes.

43 In the Consultation, 88 Exchange Areas were identified as falling into the Urban WCA Market and
1,129 Exchange Areas falling into the Regional WCA Market. A small retrospective change was made
to this assessment in light of data clarifications from Eircom and a small number of calculation errors
identified by ComReg in applying the five criteria. The effect of this is that the 88 Exchange Areas at the
time of Consultation is rebased to 96 Exchange Areas.
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1.58

1.59

Itis ComReg’s position that existing and potential competition in the Urban WCA
Market are likely, within the lifetime of this market review, to prevent any SP
from behaving in a manner consistent with the holding of Significant Market
Power (‘SMP’), that is, to an appreciable extent, independently of its
competitors, customers and consumers. In particular, taking Primary Operator4
(‘PO’) market share as a leading edge indicator of the possibility of a PO having
a position of SMP, no PO has a market share in excess of 45%, and the
difference in market shares between the top two POs is 10%. Therefore, no SP
has been designated with SMP in the Urban WCA Market.

On the other hand, neither existing competition, potential competition nor CBP
are likely, within the lifetime of this market review, to prevent Eircom from
behaving, to an appreciable extent, independently of its competitors, customers
and consumers on the Regional WCA Market. In contrast to the situation
pertaining in the Urban WCA Market, one SP has a market share in excess of
70%, and the difference in market shares between the top two POs is in excess
of 60%. ComReg has therefore designated Eircom with SMP, as the Regional
WCA Market is not likely to be effectively competitive.

Imposition of Remedies to Address Competition Problems

1.60

161

1.62

In Section 12 of this Decision ComReg describes the range of remedies (or
obligations) which it has decided to impose on Eircom in the Regional WCA
Market. The WCA Decision Instrument at Appendix: 21Appendix: 20 gives effect
to the implementation of these remedies. The remedies, which in ComReg’s
view are reasonable and proportionate, are designed to address the potential
competition problems identified in Section 11 and 12 that might arise, absent
regulation in the Regional WCA Market.*®

In many cases, ComReg is continuing existing obligations that had been
imposed on Eircom. However, in order to better address identified competition
problems, ComReg has also specified some new obligations, and has also
added more detailed refinements to existing obligations.

In summary, ComReg has decided to impose the following remedies on Eircom
in the Regional WCA Market:

(a) Access Obligations;

(b) Non-Discrimination Obligations;

(c) Transparency Obligations;

(d) Price Control and Cost Accounting Obligations; and

(e) Accounting Separation.

44 ComReg has, given the analysis in this Decision, classed the following Service Provider as Primary
Operators: BT Ireland, Eircom, SIRO, Virgin Media and Vodafone.

45 Such competition problems are discussed in Section 11 and Section 12 of this Decision, where
ComReg considers that Eircom has the potential ability and incentive to influence a range of parameters
of competition.
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1.63 A summary of some of these obligations is described below. Overall, apart from
amendments to some obligations, the obligations now being imposed largely
reflect what was proposed by ComReg in the original Consultation and include:

1.64

(@)

(b)

(c)

(d)

(e)

(f)

Requirements to make a range of specific WCA products, services and
facilities available to Access Seekers;

Enhanced requirements with respect to Eircom’s obligation to negotiate in
good faith with Access Seekers concerning Service Level Agreements
(‘SLAS’). Such SLA requirements are also to apply to the provision of
access to the Eircom Unified Gateway;

Enhanced non-discrimination obligations requiring Eircom:

(i) to provide provisioning (including pre-provisioning, provisioning, fault
reporting and fault repair) of new access requests from its
downstream arm for CG copper-based WCA and its associated
facilities, that will be used as an input for the delivery of retail services
to consumers, through the Unified Gateway and in doing so must
provide such services on an Eol basis;

(i)  subject to certain exceptions, to provide fault logging for CG copper-
based WCA on an Eol basis;

(i) provide pre-ordering, ordering, provisioning fault reporting and repair
for NG FTTx WCA on an Eol basis; and

(iv) Provide WCA access other than the above on an EoO basis.

Enhanced Statement of Compliance requirements which now not only
require Eircom to demonstrate its compliance with its non-discrimination
obligations, but to all other obligations as well,

Enhanced requirements relating to product development and associated
timelines; and

Requirements regarding the cost orientation of CG copper-based
Bitstream and NG FTTC-based Bitstream & Exchange launched Bitstream
as well as obligations not to cause a margin squeeze. The detailed nature
of the cost orientation obligations for FTTC-based Bitstream, the margin
squeeze obligations and the pricing obligations relating to bundles fall to
be set out in the 2018 Pricing Decision*® and the 2018 Bundles Decision.

The detail of these obligations, which are ultimately designed to ensure effective
downstream competition, is set out in Section 12 of this Decision.

46 The Notified Draft Measures contained a drafting error. Section 12.2 of the WCA Decision Instrument
indicated that Eircom’s cost orientation obligations applied only to “products, services or facilities
referred to in Section 7.2” of the Decision Instrument. This reference was incorrect and did not accurately
reflect the analysis set out at paragraphs 12.255 to 12.260, and 12.343 to 12.354 below. Accordingly,
the text at Section 12.2 of the WCA Decision Instrument set out at Appendix: 21 of this Decision has
been amended to read “products, services or facilities referred to in Section 7”.
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1.65 Given the need for market reviews to be forward-looking (where possible), and
the potential dynamic nature of the Regional WCA Market, given the ongoing
rollout of the SIRO and Virgin Media networks and the potential for Access
Seekers to increase their WLA-based footprints, ComReg intends to reapply*’
Criteria 1 to 5 during the lifetime of the market review (and to consult within 24
months of the publication of this Decision) in order to examine the
appropriateness of the continued imposition of regulatory obligations (the 'Mid-
term Assessment'’). This could lead to, for example, the maintenance of
existing regulation or its lessening or removal, as appropriate, in those
Exchange Areas falling within the Regional WCA Markets. Where regulation is
to be lessened or removed, the sunset period discussed in Section 13 of this
Decision would be applied.

Withdrawal of Remedies in the Urban WCA Market

1.66 As noted above and in Section 11 of the Decision, ComReg’s position is that no
undertaking is likely to have SMP in the Urban WCA Market.

1.67 In view of this ComReg has decided that certain existing obligations should, in
the presence of obligations imposed in the Relevant WLA Market, be withdrawn.

1.68 However, in order to facilitate an orderly transition to de-regulation of the Urban
WCA Market, ComReg has decided to impose a six month sunset period during
which access to existing Bitstream services*® would be maintained at prevailing
prices. At the end of this six month sunset period, these remaining obligations
are being withdrawn. In this context, ComReg has decided that a sunset period
of six months is considered appropriate, as set out in Section 13 of this Decision.

Regulatory Impact Assessment (‘RIA’)

1.69 In Section 14 and Appendix: 19 ComReg sets outs its final Regulatory Impact
Assessment for the Relevant WLA Market and Relevant WCA Markets.

Next Steps

1.70 ComReg intends to monitor the extent of any constraints from retail services
provided over alternative networks over the period of this market review. As set
out at paragraph 1.65 above, ComReg intends, within 24 months of the
publication of this Decision, to publish a consultation carrying out a further
review of the prevailing conditions of competition at Exchange Areas in the
Regional WCA Market — the Mid-term Assessment - in order to determine
whether it is appropriate to remove some or all regulatory obligations from
Exchange Areas falling within the Regional WCA Market, using the criteria set
out in this Decision.

47 See paragraphs 9.15 and 9.326 to 9.335 in Section 9 of this Decision.

48 ComReg notes that, during this 6 month sunset period, Eircom should not be obliged to meet new
requests for WCA inputs on a regulated basis. Eircom is, of course, free to do so on a purely commercial
basis.
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2 Introduction

Overview

2.1  This Response to Consultation and Decision (hereafter the ‘Decision’) presents
the final views of the Commission for Communications Regulation (hereafter
‘ComReg’) on its market review of the markets for:

(a) Wholesale local access provided at a fixed location (‘WLA’); and

(b) Wholesale central access for mass-market products provided at a fixed
location (‘WCA').

2.2  WLA and WCA are wholesale inputs that are used by Service Providers (‘SP(s)’)
in the supply of:

(a) Retail broadband and/or other services (including but not limited to
telephony, television services and leased lines)*° to End Users;>° and

(b) Wholesale services to other Service Providers.

2.3 The objective of this Decision is to examine the extent of competition within the
above wholesale markets (collectively, the ‘Relevant Markets’). Where
ComReg determines on the basis of its analysis, and of the evidence available
to it, that any such market is not effectively competitive due to one or more
Service Provider(s) having Significant Market Power (‘SMP’), ComReg must
impose such regulatory obligations (or remedies) as it considers appropriate on
the SP(s) designated as holding SMP. Such obligations are imposed in order to
address identified competition problems which could arise in the Relevant
Markets or related markets, absent regulation, ultimately to the detriment of
consumers. Similarly, if ComReg forms the view that any of the Relevant
Markets are effectively competitive, then it follows that regulatory intervention is
not warranted on that market and the imposition of regulatory obligations is not
justified (or no longer justified in cases where they have been imposed to date).

2.4  This introductory section to the Decision describes the following:

(a) A general overview of the Relevant Markets (discussed in paragraphs 2.6
to 2.13 below);

(b) The legal basis and the regulatory framework under which this market
review and Decision has been undertaken (discussed in paragraphs 2.14
to 2.34 below);

(c) An overview of the previous reviews of the Relevant Markets and the
reasoning underpinning the current market review (discussed in
paragraphs 2.35 to 2.48 below);

49 WLA and WCA inputs can be used by SPs to deliver a broad range of services and hence, the services
identified here are non-exhaustive.

5 In this Decision, the term ‘End User refers generally to both business and residential
customers/consumers, unless otherwise specified.
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2.5

2.6

2.7

2.8

(d) An outline of the information sources relied upon for the analysis set out in
the Decision (discussed in paragraphs 2.50 to 2.53 below);

(e) The procedure for the Decision process. This includes the consultation
process, including ComReg’s consultations with the Competition and
Consumer Protection Commission (‘CCPC’), the European Commission,
and the Body of European Regulators for Electronic Communications
(‘BEREC’) (discussed in paragraphs 2.54 to 2.56 below);

(f)  An overview of the consultation process (discussed in paragraphs 2.57 to
2.58 below); and

(g) An overview of the structure of the Decision (set out at paragraph 2.60
below).

Section 1 of this Decision contains an Executive Summary of the overall
conclusions reached by ComReg, as set out in this Decision. A glossary of terms
used frequently throughout this Decision is also set out after the Table of
Contents.>!

What are WLA and WCA?

At the wholesale level, SPs purchase WLA and WCA inputs to provide retail
services to End Users, or to provide wholesale services to other Service
Providers. WLA and WCA are used both directly and indirectly in the supply of
a range of downstream wholesale and retail services, including (but not limited
to) fixed telephony, broadband internet connectivity, leased lines and television
services, to both residential and business consumers (collectively, ‘End Users’).

In general, WLA encompasses the connection between the local serving
exchange or access node(s) (the ‘Point of Presence’ or ‘PoP’) and the End
User's premises. This connection can be provided by the SP itself, or
purchased/rented from another SP.

WLA provided over full copper current generation (‘CG’) networks is described
as Local Loop Unbundling (‘LLU’), while WLA provided over full or partial fibre®>?
next generation (‘NG’) networks is described as Virtual Unbundled Local Access
(‘VULA'). Using LLU, an Access Seeker® takes (full or partial) control of the
copper loop from the PoP (in this case, the local exchange) to the End User’s
premises. Similarly, using VULA, an Access Seeker gains control of the fibre
path from the local exchange (or equivalent PoP) to the End User’s premises.
The Access Seeker can then use WLA to supply retail services to the End User,
or as an input into the provision of WCA services, such as Bitstream, which it
sells to other SPs.

51 See page 11 of this Decision.

52 Fibre is described as being provided ‘to the ...". ‘FTTx’ refers to the provision of broadband by means
of fibre optic cable, either as Fibre to the Home (‘FTTH’), Fibre to the Premises (‘FTTP’), or Fibre to the
Cabinet (‘FTTC’). FTTH, FTTP and FTTC are collectively referred to as FTTx.

53 An Access Seeker is a Service Provider (‘SP’) that seeks to purchase WLA and/or WCA services from
another SP.
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2.9

2.10

2.11

2.12

2.13

The WCA market lies downstream from the WLA market, but upstream from the
retail broadband (and other retail) markets where End Users buy broadband
access (although WCA services can be used to support services other than
broadband).>*

WCA involves the rental of an active broadband connection between an End
User’s premises and an aggregation point in a network. WCA therefore also
encompasses backhaul connectivity from the PoP across the WCA SP’s
network. The WCA market concerns wholesale Bitstream products that SPs
either self-provide on their own networks, or do so on the basis of the purchase
of upstream WLA inputs which are combined with backhaul, and then sell to
other SPs.

Typically, the Point of Handover (‘PoH’) for access to products within the WLA
Market is provided locally (i.e. the traffic is handed over at a level close to the
End User), whereas the PoH for access to products in the WCA market is at a
higher aggregation level in the network (national or regional). Furthermore,
products in the WLA Market give the Access Seeker a greater degree of
flexibility (e.g. VULA products can be offered at various profiles, download
speeds etc.), which allows the Access Seeker to differentiate its retail
offerings.® In contrast, products in the WCA market are typically characterised
by standardised network elements and ancillary inputs (e.g. customer premises
equipment) that an Access Seeker has little ability to customise or control.

The WLA market therefore includes access products that afford Access Seekers
more flexible control over the products that can be provided over the access
path, while the products within WCA markets include access products that
provide Access Seekers with relatively less direct and more standardised
control.

Figure 2 below explains the WLA Market and WCA market, and how they are
related. The WLA Market typically comprises the connection between the local
exchange/access node and the End User’s premise, while the WCA market
relates to the full connection from a SP’s network to the End User’s premise.

Figure 2: Example of Typical WLA and WCA Provision
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54 For example, products sold in the WCA market can be used to provide Multicast TV services and
Managed VOB services, as well as Bitstream services.

55 As further detailed in Section 3 below.

37



Response to Consultation and Decision ComReg 18/94

Legal Basis and Regulatory Framework

2.14 This market review is undertaken by ComReg in accordance with the obligation
set out in the Framework Directive®® (transposed into Irish law as the
Framework Regulations)®’ that National Regulatory Authorities (‘NRAS’)
should analyse relevant markets, taking utmost account of the European
Commission’s (‘EC’s’) 2014 Recommendation®® and the SMP Guidelines.>®

2.15 This market review was predominantly carried out during the currency of the
2002 SMP Guidelines. On 26 April 2018,%0 the European Commission
announced the adoption of an updated set of 2018 SMP Guidelines, which were
published in the Official Journal of the EU on 7 May 2018. Accordingly, while
the Consultation had regard to the 2002 SMP Guidelines, the Decision has
regard to the 2018 SMP Guidelines. ComReg has taken care to ensure that its
analysis is consistent with the recommendations set out in the 2018 SMP
Guidelines.

2.16 As set out in the Staff Working Paper which accompanies the 2018 SMP
Guidelines,

“Given that the Guidelines continue to be based on competition law
principles, if an NRA had already carried out a public consultation in
line with the 2002 Guidelines, the mere adoption of these Guidelines
should not per se require that NRA to conduct a new public
consultation.”®!

2.17 Accordingly, it is not necessary for ComReg to conduct a new public
consultation, pursuant to the issuing of the 2018 SMP Guidelines.

56 Article 16 of Directive 2002/21/EC of the European Parliament and of the Council on a common
regulatory framework for electronic communications networks and services, as amended by Directive
2009/140/EC (the ‘Framework Directive’).

57 European Communities (Electronic Communications Networks and Services) (Framework)
Regulations 2011 (S.1. No. 333 of 2011) (the “Framework Regulations’). The Framework Regulations
transpose the Framework Directive.

58 European Commission Recommendation of 9 October 2014 on relevant product and service markets
within the electronic communications sector susceptible to ex ante regulation (hereafter, the ‘2014
Recommendation’).

59 European Commission Guidelines on market analysis and the assessment of significant market power
under the Community regulatory framework for electronic networks and services, OJ 2002 C 165/3
(hereafter, the 2002 SMP Guidelines’), and the updated European Commission Guidelines on market
analysis and the assessment of significant market power under the EU regulatory framework for
electronic communications networks and services, C(2018) 2374 {SWD(2018) 124} (the ‘2018 SMP
Guidelines’, collectively, the ‘SMP Guidelines’).

60 https://ec.europa.eu/digital-single-market/en/news/communication-smp-guidelines.

61 COMMISSION STAFF WORKING DOCUMENT Accompanying the document COMMUNICATION
FROM THE COMMISSION Guidelines on market analysis and the assessment of significant market
power under the EU regulatory framework for electronic communications networks and services (Text
with EEA relevance) {C(2018) 2374 final}, (‘Staff Working Document’) at p.7.
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2.18 Regulation 26 of the Framework Regulations requires that ComReg, taking the
utmost account of the 2014 Recommendation and of the 2018 SMP Guidelines,
define relevant markets appropriate to national circumstances, in accordance
with the principles of competition law. These market include, inter alia, WLA and
WCA.

2.19 The EC describes WLA in the 2014 Recommendation as:
“Wholesale local access provided at a fixed location?

2.20 The Explanatory Note to the 2014 Recommendation is also informative as to
the nature of the WLA Market and in this respect notes:

“At present the WLA Market primarily consists of physical or passive
access products enabling transmission of internet and related data
services. Copper loop unbundling (LLU) and copper sub-loop
unbundling (SLU) — although on a limited scale — are still the most
relevant access products used throughout the Union.

...... it appears appropriate also to include access based on non-
physical or virtual products in the Relevant WLA Market when they
exhibit functionalities equivalent or comparable to the key features
of physical unbundling.”®?

2.21 The EC describes WCA in the 2014 Recommendation as:

“Wholesale central access provided at a fixed location for mass-
market products™*

2.22 The Explanatory Note to the 2014 Recommendation is also informative as to
the nature of the Relevant WCA Market and in this respect notes:

“WCA access products are typically provided to the access seekers
at a higher and more central layer in the network architecture, and
can be used to provide best-effort retail services to both residential
and non-residential customers. It remains likely that there is a chain
of substitution between copper DSL-based bitstream services and
fibre-based bitstream services provided over FTTH and
FTTC/VDSL networks in the near- to medium-term future.

62 Annex to the 2014 Recommendation, Market 3a, page 42 onwards.

63 Explanatory Note accompanying the Commission Recommendation on relevant product and service
markets within the electronic communications sector susceptible to ex ante regulation, dated 9.10.2014
(the ‘Explanatory Note to the 2014 Recommendation’), at page 42. The Explanatory Note to the 2014
Recommendation is available at  https://ec.europa.eu/digital-agenda/en/news/explanatory-
noteaccompanying-commission-recommendation-relevant-product-and-service-markets.

64 Annex to the 2014 Recommendation, Market 3b, page 45 onwards.

39


https://ec.europa.eu/digital-agenda/en/news/explanatory-noteaccompanying-commission-recommendation-relevant-product-and-service-markets
https://ec.europa.eu/digital-agenda/en/news/explanatory-noteaccompanying-commission-recommendation-relevant-product-and-service-markets

Response to Consultation and Decision ComReg 18/94

Further on, the question arises whether access provided over other
network platforms should be included in the relevant WCA Market.
In this regard, NRAs should assess in particular potential
constraints stemming from CATV and mobile networks (particularly
LTE, whose coverage is expected to increase rapidly in the Union),
if retail services and bundles provided over these infrastructures
have been found substitutable at retail level.”®>

2.23 Prior to the adoption of the 2014 Recommendation, the WLA market and the
WCA market were broadly identified in the 2007 Recommendation® as the
market for Wholesale Physical Network Infrastructure Access®’ (‘WPNIA’) and
the market for Wholesale Broadband Access®® (‘WBA'’) respectively. ComReg
has to date identified the WBA and WPNIA markets as being susceptible to ex
ante regulation. These markets are thus regulated by ComReg pursuant to the
2010 WPNIA Decision® and the 2011 WBA Decision.’”® Given that the 2007
Recommendation has been replaced by the 2014 Recommendation, ComReg
carries out this current market review in accordance with the 2014
Recommendation.

2.24 Regulation 25 of the Framework Regulations allows ComReg to determine, on
the basis of a market analysis carried out by it in accordance with Regulation 27
of the Framework Regulations, that a given market identified in accordance with
Regulation 26 of the Framework Regulations is not effectively competitive. In
such cases, ComReg is obliged under Regulation 27(4) of the Framework
Regulations to designate an undertaking(s) with SMP in that market and impose
on such undertaking(s) such specific obligations as it considers appropriate, or
maintain or amend such obligations where they already exist.

65 Explanatory Note to the 2014 Recommendation, at page 45.

66 European Commission Recommendation of 17 December 2007 on relevant product and service
markets within the electronic communications sector susceptible to ex ante regulation in accordance
with Directive 2002/21/EC of the European Parliament and of the Council on a common regulatory
framework for electronic communications networks and services OJ L 344 (the ‘2007
Recommendation’).

67 Market 4 under the 2007 Recommendation.
68 Market 5 under the 2007 Recommendation.

69 Response to Consultation and Decision Document entitled ‘Wholesale (Physical) Network
Infrastructure Access (Market 4)’ (Document No.10/39). (the ‘2010 WPNIA Decision’).

70 ComReg Document No 11/49 (ComReg Decision D06/11); Response to Consultation and Decision
Document: Market Review: Wholesale Broadband Access (Market 5); 8 July 2011. (the ‘2011 WBA
Decision’).
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2.25

2.26

2.27

2.28

2.29

In line with the Modified Greenfield Approach (‘MGA’),”* ComReg’s assessment
of a market starts with the presumption that SMP regulation is not present in the
specific market under consideration. However, regulation present in other
related markets or through the general regulatory framework is considered. This
presumption is made in order to ensure that ComReg avoids circular reasoning,
whereby it draws conclusions regarding the competitive structure of a particular
market which may be influenced by, or indeed premised on, existing regulation
on that market. Considering how markets may function absent regulation helps
to ensure that SMP-based regulation is only applied (or withdrawn) in those
circumstances where it is justified and proportionate to do so.

Given that ComReg analyses both the WLA market and the WCA market in this
Decision, it adopts the following approach with respect to the application of the
MGA. The WLA Market lies upstream from the WCA market.

ComReg, therefore, first analyses the WLA market and, in so doing, in
accordance with the MGA, assumes that regulation is absent in this and
downstream markets (and related retail markets). ComReg's subsequent
examination of the WCA market then has regard to the likely impact of any
regulation imposed in the (upstream) WLA Market, but absent regulation in the
WCA market itself.

Where an SP is designated as having SMP in a market, ComReg is obliged,
under Regulation 8(1) of the Access Regulations,’? to impose on such an SP
(or maintain where already present) as many of the regulatory obligations set
out in Regulations 9 to 13 of the Access Regulations as it considers appropriate.
The regulatory obligations which are imposed must:

(a) Be based on the nature of the problem identified;

(b) Be proportionate and justified in the light of the objectives laid down in
Section 12 of the Communications Regulation Act 2002 (as amended),”®
and Regulation 16 of the Framework Regulations; and

(c) Only be imposed following consultation in accordance with Regulations 12
and 13 of the Framework Regulations.

Section 12(1)(a) of the Communications Regulation Act 2002 (as amended) sets
out ComReg’s objectives in exercising its functions in relation to the provision
of electronic communications networks, electronic communications services
and associated facilities, namely to:

(a) Promote competition;
(b) Contribute to the development of the internal market; and

(c) Promote the interests of users within the European Union.

71 As set out in the Explanatory Note to the 2014 Recommendation, at page 13.

72 European Communities (Electronic Communications Networks and Services) (Access) Regulations
2011 (S.I. No. 334 of 2011) (the ‘Access Regulations’).

73 Communications Regulation Act 2002 (No. 20 of 2002), as amended (the ‘Communications
Regulation Act 2002 (as amended)’).

41



Response to Consultation and Decision ComReg 18/94

2.30 Apart from conducting a public consultation in accordance with Regulation 12
of the Framework Regulations, ComReg is also obliged to make its draft
Decision available to the EC, BEREC,’* and the NRAs in other Member States
pursuant to Regulation 13(3) of the Framework Regulations.

2.31 Pursuant to Regulation 27(1) of the Framework Regulations, ComReg is
required to carry out an analysis of the Relevant Markets, where appropriate,
after consulting with the CCPC under section 34 or 47(G) of the Competition Act
2002 (as amended).”™

2.32 Overall, in preparing this Decision, ComReg has taken account of its functions
and objectives under the Communications Regulation Act 2002 (as amended),
in addition to requirements under the Framework Regulations and the Access
Regulations.

2.33 The analysis undertaken in this Decision also takes the utmost account of, inter
alia, the following documents:

(a) The 2014 Recommendation and the Explanatory Note to the 2014
Recommendation on relevant product and service markets susceptible to
ex ante regulation within the electronic communications sector;

(b) The 2018 SMP Guidelines;’®

(c) The 2005 Accounting Separation and Cost Accounting
Recommendation;’’

(d) The 2010 NGA Recommendation;’® and
(e) The 2013 Non-Discrimination Recommendation.”®

2.34 ComReg also takes utmost account of:

(@) The 1997 Notice on Market Definition® for the purposes of Community
competition law;

74 Body of European Regulators for Electronic Communications (‘BEREC’) as established by Regulation
(EC) No 1211/2009 of the European Parliament and of the Council of 25 November 2009 the Body of
European Regulators for Electronic Communications (BEREC) and the Office.

75 Competition Act 2002 (No. 14 of 2002), as amended (the ‘Competition Act 2002 (as amended)’).

76 European Commission Communication of 7 May 2018 on Guidelines on market analysis and the
assessment of significant market power under the EU regulatory framework for electronic
communications networks and services (2018/C159/01) (the ‘2018 SMP Guidelines’).

77 European Commission Recommendation of 19 September 2005 on accounting separation and cost
accounting systems under the regulatory framework for electronic communications (2005/698/EC) (the
‘2005 Accounting Separation and Cost Accounting Recommendation’).

78 European Commission Recommendation of 20 September 2010 on regulated access to Next
Generation Access Networks (NGA) (2010/572/EU) (the ‘2010 NGA Recommendation’).

7 European Commission Recommendation of 11 September 2013 on consistent non-discrimination
obligations and costing methodologies to promote competition and enhance the broadband investment
environment (2013/466/EU) (the ‘2013 Non-Discrimination Recommendation’).

80 Commission notice on the definition of relevant market for the purposes of Community competition
law, (the ‘Notice on Market Definition), Official Journal C 372, 09/12/1997 P. 0005 — 0013.
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2.35

2.36

2.37

b) Any relevant common positions adopted by BEREC;®! and
(b) y p p y

(c) Any relevant European Commission comments made, pursuant to Article
7 and 7a of the Framework Directive, with respect to NRAs’ market
analyses.

Previous Review of the WLA and WCA Markets

Previous Review of the WLA (formerly WPNIA) Market

ComReg’s 2010 WPNIA Decision identified a national WPNIA market (now a
WLA Market)® consisting of:

(a) Wholesale physical network infrastructure access products provided over
current generation copper-only network®? infrastructure and its associated
facilities at a fixed location;

(b) Wholesale physical network infrastructure access products provided over
next generation fibre network infrastructure and its associated facilities at
a fixed location; and

(c) Self-supplied physical network infrastructure access, where certain
conditions are satisfied. The self-provision of network access by Eircom
Limited (‘Eircom’) fell within the scope of the WPNIA Product Market.

In 2010, ComReg assessed the WPNIA market and concluded that it was not
effectively competitive, and was unlikely to become competitive over the lifetime
of the market review. On the basis of its analysis, ComReg then designated
Eircom with SMP in the WPNIA Market.

ComReg adopted a differentiated approach in imposing remedies on Eircom in
relation to next generation (‘NG’) WPNIA (fibre infrastructure and associated
facilities) and current generation (‘CG’) WPNIA (copper infrastructure and
associated facilities). In this respect, ComReg imposed detailed remedies with
respect to CG WPNIA and high-level remedies for NGA WPNIA. ComReg
subsequently specified further NG WPNIA remedies in the 2013 NGA
Decision.?

81 BEREC Common Position on Best Practice in Remedies on the market for Wholesale Broadband
Access (including Bitstream Access) imposed as a consequence of a position of Significant Market

Power in the Relevant Market BoR (12) 128, 08.12.2012 and BEREC Common Position on Geographic

Aspects of Market Analysis, BoR (14) 73, 05.06.2014.

82 As considered and renamed by the EC in its 2014 Recommendation.

83 |n this Decision, where ComReg refers to a copper network or a copper-only network, it is referring to
a network that does not include fibre in the access path (i.e. an access path consisting exclusively of
copper). A copper network is typically used to supply, amongst other things, ADSL and ADSL2+ based
broadband services. Eircom’s legacy copper-based network is an example of a copper-only network.

84 ComReg Decision D03/13, Document number 13/11, dated 31/01/2013 (the ‘2013 NGA Decision’).
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2.38

2.39

2.40

2.41

2.42

2.43

2.44

Previous Review of the WCA (formerly WBA) Market

ComReg’s 2011 WBA Decision identified a national WBA Market (now the WCA
market)8 consisting of WBA products provided over CG and NG infrastructure.
ComReg also concluded that the WBA market included WBA supplied by a
WPNIA purchaser.t® ComReg held that the WBA market included the following
products/services:

(a) CG and NG Bitstream; and
(b) Virtual Unbundled Access ('VUA’).8’

On the basis of its then analysis, ComReg designated Eircom with SMP in the
Relevant WBA Market.

The 2011 WBA Decision imposed a humber of regulatory remedies in respect
of the provision by Eircom of both CG and NG?8 WBA services. ComReg further
specified remedies relating to NGA products and services provided in the WBA
Market in the 2013 NGA Decision.

Current Review of the Relevant Markets

Given the time that has elapsed since the previous analyses of these markets,
and having regard to market developments in the supervening period, including
the publication of the 2014 Recommendation, ComReg considered it
appropriate to update its review of the Relevant Markets.

To inform these market reviews, ComReg obtained qualitative and quantitative
information from SPs through the consultation period, which lasted from
November 2016 to January 2017, together with a series of formal Statutory
Information Requests (‘SIRs’), as well as informal information requests and
follow-up clarifications through meetings or correspondence, where appropriate.

The above information supplements information which is provided to ComReg
in the performance of its regular operations (e.g. for the Irish Communications
Market Quarterly Key Data Report (‘Quarterly Key Data Report’ or ‘QKDR’)),
or its ongoing regulatory activities.

ComReg has also reviewed in detail the experiences of NRAs in regulating
wholesale broadband markets in other European jurisdictions, and has carefully
analysed guidance available from the EC, BEREC and other relevant
commentators before arriving at the views set out in this Decision.

85 As considered and renamed by the EC in its 2014 Recommendation.

86 At the time of the 2011 WBA Decision, BT Ireland was the only purchaser of WPNIA to supply
downstream WBA services.

87 In the 2013 NGA Decision, ComReg concluded that Eircom’s VUA product fell within the WBA Market
(as defined in the 2011 WBA Decision).

88 ComReg imposed only high-level NGA WBA remedies in the 2011 Decision.
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2.45

2.46

2.47

2.48

2.49

ComReg also carried out market research (conducted via surveys carried out
by RedC Research & Marketing) to inform its understanding of End User
attitudes and behaviours in the retail broadband (and related) markets. Two
surveys were undertaken in 2014, a survey of End Users and a survey of
businesses (collectively, the ‘2014 WLA/WCA Market Research’). These
surveys were published by ComReg alongside the Consultation at Appendix: 4.
ComReg also engaged RedC to conduct further market research in 2017 to
update the 2014 WLA/WCA Market Research, in order to better inform its
analysis with more up-to-date responses. This updated research — the ‘2017
WLA/WCA Market Research’ is appended to this Decision at Appendix: 5.

In addition, other market research commissioned by ComReg (conducted via
surveys carried out by Ipsos MRBI) in November and December 2017 is also
relevant as it provides insights into developments in the telecommunications
(and other sectors). The Ireland Communicates Survey 2017 examined,
amongst other things, fixed and mobile telephony, fixed and mobile broadband,
and TV usage patterns of both residential and SME End Users (hereafter,
‘Ireland Communicates 2017 - Residential Survey’ and ‘lreland
Communicates 2017 - SME Survey’, together the ‘2017 Ireland
Communicates Surveys’).8

ComReg is mindful that such surveys, while a useful practical means of
gathering information on End User preferences/behaviours, need to be
interpreted with care and that stated preferences of survey respondents can
overestimate what they will actually do in practice (known as ‘stated preference
bias’).

Therefore, ComReg does not solely or overly rely on the 2017 WLA/WCA
Market Research or the 2017 Ireland Communicates Surveys in forming its
conclusions as set out in this Decision. ComReg considers all the relevant
information available to it at the time of publishing this Decision.

ComReg notes that, in correspondence from Eircom®° in February 2018, Eircom
called on ComReg to re-consult on the WLA and WCA markets, in view of a
number of recent market developments. ComReg has considered the grounds
on which Eircom has made its request, specifically the various market
developments to which it alludes in its letter. Having considered the matter,
ComReg’s position is that the analysis set out in this Decision takes adequate
account of relevant market developments, and is appropriately forward-looking
in nature. ComReg therefore concludes that, having accounted for the various
market developments set out by Eircom in its letter in the course of this Decision,
it is not necessary to re-consult on its review of the WLA and WCA markets.

89 Available online at Ireland Communicates 2017: https://www.comregd.ie/publication-download/ireland-
communicates-survey-2017.

9 This letter is reproduced at Appendix: 4.
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2.50

2.51

2.52

2.53

Information sources relied upon

In conducting its analysis, ComReg has drawn on data from a number of
sources, including:

(a) The 2017 WLA/WCA Market Research. This included attitudinal surveys
of retail users of broadband and other services. This research is being
published alongside this Decision in Appendix: 5;

(b) The Ireland Communicates Surveys;

(¢) Information provided by Service Providers in response to detailed SIRs%
issued by ComReg in which both quantitative and qualitative information
on the retail broadband market, other markets and the Relevant Markets
was sought;

(d) Information provided to ComReg in subsequent follow-up correspondence
and discussions in relation to the above;

(e) Information provided to ComReg by Service Providers for the purpose of
its Quarterly Key Data Reports (‘QKDR’); and

(f)  Other information in the public domain.

The 2017 WLA/WCA Market Research referred to in paragraph 2.45 above was
undertaken by ComReg to inform its WLA and WCA market reviews and
examined residential and business attitudes to various issues related to the
provision of broadband (and other) services on the basis of the most up-to-date
data available. The fieldwork supporting the 2017 WLA/WCA Market Research
took place in the period April to June 2017 with the results finalised and provided
to ComReg in August 2017. As part of the 2017 WLA/WCA Market Research,
1,800 residential households were surveyed through face-to-face interviews,
and 301 SMEs were surveyed via computer aided telephone interview (‘CATI’),
with the person interviewed being the individual responsible for selecting the
relevant business’s telecommunications providers.

ComReg refers to the outputs from the 2017 WLA/WCA Market Research, along
with the other data sources referred to above, throughout the remainder of the
analysis in this Decision.

It should be noted that, rather than being definitive, the 2017 WLA/WCA Market
Research informs the analysis throughout this Decision, and its outputs are
considered alongside empirical data/evidence, where available, in particular,
alongside data presented in the QKDR and in responses to Statutory
Information Requirements.

91 Pursuant to its powers under section 13D(1) of the Communications Regulation Act 2002 (as
amended), ComReg issued a series of Statutory Information Requirements to Service Providers in
February 2015, September 2015, February 2016, November 2016, June 2017, July 2017, November
2017 and on other dates as referred to throughout this Decision.
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2.54

2.55

2.56

2.57

2.58

Liaison with other bodies

In accordance with Regulation 27(1) of the Framework Regulations, ComReg
has consulted with the Competition and Consumer Protection Commission
(‘CCPC’) on the Relevant Markets set out in this Decision. The CCPC is in
agreement®” with ComReg’s analysis. A copy of correspondence from the
CCPC (the ‘CCPC Response’) is set out at Appendix: 1.

On 15 June 2018 ComReg made its Notified Draft Measures accessible to the
EC, BEREC and NRAs in other Member States pursuant to Regulation 13(3) of
the Framework Regulations. The EC provided its response to ComReg (‘EC
Response’) on 13 July 2018, a copy of which is set out in Appendix: 2. As is
required, ComReg has taken utmost account of the EC Response throughout
this Decision, including as referred to in Appendix: 3 of this Decision.

This is a non-confidential version of the Decision. Certain information within the
Decision has been redacted for reasons of confidentiality, with such redactions
indicated by the symbol <. Should an individual SP wish to review its own
redacted information, it should make a request for such in writing to ComReg
and indicate, where possible, the specific paragraph numbers within which the
redacted information being requested is contained. ComReg will consider
requests for redacted information and will, subject to the protection of
confidential information, respond accordingly.

Consultation Process

ComReg conducted a public consultation in accordance with Regulation 12 of
the Framework Regulations, issuing a Consultation in November 2016. Eight
Submissions to the Consultation were received from a range of industry
stakeholders (together referred to as the ‘Respondent(s)’), namely:

(a) Vodafone (the Vodafone Submission included a report which it
commissioned from Compass Lexecon economic consultants);

(b) enet;

(c) Colt,

(d) Virgin Media;

(e) BT Ireland Communications;
(f) ALTO;

(g) Sky Ireland; and

(h) Eircom.

Throughout this Decision, ComReg has summarised Respondents’ main views
and has carefully considered them before setting out its final position.

92 The CCPC indicated that it is satisfied that there are no compelling grounds for altering the market
definitions proposed by ComReg, and that the CCPC is satisfied that there are no compelling grounds
to disagree with ComReg's conclusion that Eircom should be designated as having significant market
power in each of the Relevant Markets identified.
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Structure of this Decision

2.59 The remainder of this Decision is structured as follows:

Section 3 assesses the retail market, including defining the retail Product
Market and the retail geographic markets;

Section 4 assesses the Relevant Wholesale Local Access (WLA) Market
by defining the relevant product and geographic markets;

Section 5 assesses competition in the Relevant WLA Market and examines
whether any SP has Significant Market Power (SMP);

Section 6 outlines the competition problems which may arise in the
Relevant WLA Market in the presence of SMP, but absent regulation;

Section 7 sets out the remedies to be applied on the Relevant WLA Market;

Section 8 assesses the retail broadband market in the presence of
regulation in the upstream Relevant WLA Market (the ‘Modified Retail
Broadband Market’);

Section 9 assesses the Relevant Wholesale Central Access (WCA)
Markets by defining the relevant product and geographic markets;

Section 10 assesses competition in the Relevant WCA Markets and
determines whether any SP has SMP on the Urban Relevant WCA Market
or the Regional Relevant WCA Market;

Section 11 outlines the competition problems which may arise in the
Regional WCA Market in the presence of SMP, but absent regulation;

Section 12 sets out remedies to be applied on the Regional WCA Market;

Section 13 withdraws remedies on the Urban WCA Market, subject to the
implementation of a sunset period,;

Section 14 presents a Regulatory Impact Assessment (‘RIA’) of the
regulation of the Relevant WLA Market and the Regional WCA Market,
respectively; and

Section 15 outlines the next steps.

2.60 A number of Appendices to this Decision give additional supporting analysis
and, in some cases, outline the approach and findings in more detail, where
they have been condensed for reasons of brevity in the main text.

Appendix: 1 contains the formal Competition and Consumer Protection
Commission (‘CCPC’) response to ComReg’s draft Decision;

Appendix: 2 contains the formal European Commission (‘EC’) response to
ComReg’s draft Decision;

Appendix: 3 sets out ComReg'’s response to the views of the European
Commission set out in Appendix: 2;
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e Appendix: 4 includes copies of a letter, dated 15 February 2018, from
Eircom to ComReg, and ComReg’s response, dated 16 February 2018;

e Appendix: 5 sets out the updated market research carried out by RedC on
behalf of ComReg (the 2017 WLA/WCA Market Research’);

e Appendix: 6 sets out ComReg’s assessment of the 2017 WLA/WCA Market
Research set out in Appendix: 5;

e Appendix: 7 summarises the fixed and mobile retail broadband products
currently offered for sale to End Users in Ireland;

e Appendix: 8 outlines the theory and practice of the Chain of Substitution
analysis which ComReg carries out in this Decision;

e Appendix: 9 outlines the computation of the Critical Loss Test which
ComReg carries out in this Decision;

e Appendix: 10 is the geographic assessment of the Relevant WCA Market;

e Appendix: 11 sets out those exchanges which comprise the Urban WCA
Market and the Regional WCA Market, respectively;

e Appendix: 12 is a report drafted by Geocible on behalf of ComReg,
“Overview of Methodology for Estimating SIRO and Virgin Media market
shares and network coverage within Eircom Exchange Area boundaries
Tranche 3: January 2018”

e Appendix: 13 is two reports drafted by Cartesian on behalf of ComReg,
“CEI Service Delivery Process Equivalence Options - Review of additional
information provided by Eircom”, and “CEl Service Delivery Process
Equivalence Options - Accelerated MARTIS Provisioning Data Services
Tool (‘AMP DST’)” (together, the 2018 Cartesian Reports’);

e Appendix: 14 reports uptake of duct access in France, Spain and Portugal,

e Appendix: 15 reports on Differences between Eircom Duct and Pole
Product and Eircom internal self-supply of CEl;

e Appendix: 16 compares the provision of Eircom duct access and NGN
Ethernet;

e Appendix: 17 reports Colt Network’s Investment Plans based on CEIl
access;

e Appendix: 18 reports certain selected Eircom views on Passive Access
Records (‘PAR’);

e Appendix: 19 contains the Regulatory Impact Assessment (‘RIA’);
e Appendix: 20 is the Decision Instrument for the Relevant WLA Market; and

e Appendix: 21 is the Decision Instrument for the Regional WCA Market.
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3 Retail Market Trends and Retail Market
Assessment

3.1 Given the overlap in comments and issues raised in their Submissions by
Respondents to Section 3 (Retail Market Trends and Developments) and
Section 4 (Retail Market Assessment) of the Consultation, ComReg considers
responses to both of these sets of issues together in this Section.

Position set out in the Consultation

3.2 In Sections 3 and 4 of the Consultation, ComReg set out its preliminary view on
recent trends/developments in the supply of, and demand for, broadband and
other related retail services, along with an assessment of the dynamics of the
retail market and whether and how these dynamics materially impact at a
wholesale level. These preliminary views are summarised below.

Retail Trends and Developments

3.3 The most notable trends and developments in the supply of and demand for
broadband and other related retail services as discussed in Section 3 of the
Consultation,? include:

(@)

(b)

Increases in download speeds on broadband subscriptions.% The
Consultation noted that in the two year period to Q1 2016, growth in
broadband subscriptions was primarily in the =230Mb category, which
increased from 37.8% to 58.1% as a share of all broadband
subscriptions;®®

Increases in download traffic on broadband subscriptions.® It was
noted in the Consultation that the availability of increased broadband
speeds has allowed End Users to download greater volumes of data i.e.
403,936 Terabytes of data in the first three months of 2016, averaging
116.6 GB of data per month by cable subscribers and 115.9 GB of data
per month by VDSL (FTTC) subscribers. The average volume of data used
was shown to have increased on platforms offering higher download speed
products, including cable and VDSL platforms;®’

93 See paragraphs 3.13 to 3.46 of the Consultation.

94 See paragraph 3.26 of the Consultation.

9 This is illustrated by Figure 10 in the Consultation.

9 See paragraph 3.35 of the Consultation.

97 This is illustrated by Figure 13 in the Consultation.
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(€)

(d)

(e)

(f)

Retail bundling of services and associated patterns.®® The
Consultation noted a strong tendency for broadband services and
telephone services to be purchased from a single retail SP, and also noted
that broadband and telephone services are often bundled with television
services at the retail level. It showed that by Q1 2016, there were an
estimated 1.82 million fixed market retail subscriptions, of which 38.7%
were single play, 35.8% were double play and 25.4% were triple play and
quadruple play;®®

Continued rollout of high-speed broadband networks.’® The
continuing rollout by Eircom of its FTTC (VDSL) and FTTH networks
provides broadband access with download speeds up to 100Mb/s and
1Gbps respectively.%! The Consultation noted that, since the 2010 WPNIA
Decision and 2011 WBA Decision, Eircom had undertaken the rollout of its
FTTC network, passing 1.6 million premises. The Consultation also noted
an announcement by Eircom in October 2014, which set out plans to rollout
FTTH to 300,000 premises, mostly in urban areas, offering speeds of up
to 1Gbps. Regarding subscriptions, subscribers using a broadband service
provided over a FTTC Network accounted for 22.9% of total broadband
subscriptions in Q1 2016, up from 14% in Q1 2015. Between Q1 of 2015
and Q1 of 2016, FTTC Network based subscriptions increased by 64%;

Vodafone and ESB Joint Venture.%? In July 2014, ESB and Vodafone
Ireland, announced a fully functioning 50:50 Joint Venture (‘SIRO’), to build
an FTTH network across 50 towns, reaching potentially 500,000
customers, with download speeds up to 1Gbps. Deployed on ESB's
existing overhead and underground infrastructure, SIRO’s network offers
a VULA based service at the wholesale level only, requiring Access
Seekers who wish to use the SIRO network to build their own backhaul to
SIRO’s various points of interconnect. In September 2016, SIRO
announced its rollout was gathering pace, with its network rollout passing
10,000 premises per month; and

National Broadband Plan (‘NBP’).1% In 2012, the then-Department of
Communications, Energy and Natural Resources!®* announced the NBP
to rollout broadband of speeds greater than 30MB to less densely
populated areas of Ireland. ComReg set out in the Consultation that
awarding of the NBP was then expected to take place in 2017 and that the
provision of services would take place thereafter.

98 See paragraphs 3.36 to 3.38 of the Consultation.

9 This is illustrated by Figure 14 in the Consultation.

100 See paragraphs 3.26 to 3.28 and 3.33 to 3.35 of the Consultation, as well as Figures 10, 11 and 13.

101 See paragraphs 3.14, 3.31, 3.34 and 3.43 of the Consultation.
102 See paragraph 3.45 of the Consultation.
103 See paragraph 3.46 of the Consultation.

104 Now the Department of Communications, Climate Action and Environment (‘DCCAE’).
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Retail Market Assessment

3.4  Having set out the most notable trends and developments in the supply of and
demand for broadband and other related retail services in Ireland, the
Consultation explained that ComReg is not required to conclude on a precise
definition of the retail market(s).1% Rather, the purpose of the retail market
assessment is to inform the assessment of the WLA and WCA markets with
respect to market definition and competition analysis, as set out in Sections 5
to 7 and 10 to 12 of the Consultation (and subsequently in Sections 4 to 6 and
9 to 11 of this Decision).

3.5 ComReg’s preliminary view of the market for the provision of broadband and
other related retail services was set out in Section 4 of the Consultation and is
summarised in paragraphs 3.6 to 3.21 below.

Product Market

3.6 As afirst step, ComReg sought to identify the focal product at the retail level,
which could be used as the basis for assessing potential complementary or
substitutable products. ComReg’s preliminary view was that the appropriate
starting focal point for the assessment of potential retail broadband substitutes
was broadband provided over a copper network,'% as it is the platform over
which most broadband services were then provided (29.4% of the total number
of broadband subscriptions in Q1 2016).1%7

3.7 The 2014 WLA/WCA Market Research!® indicated that 54% of residential
broadband respondents and 64% of business broadband respondents availed
of broadband services provided over a copper network at home or at work,
suggesting that it is the most common form of broadband access.1®

105 See paragraph 4.2 of the Consultation.

106 Where ComReg refers to a copper network or a copper-only network, it is referring to a network that
does not include any fibre in the access path (i.e. a network that has exclusively copper in the access
path). A copper network is typically used to supply, amongst other things, ADSL and ADSL2+ based
broadband services.

Broadband provided over a copper network offers advertised download speeds of up to 24Mb/s and
upload speeds of up to 2Mb/s. On the other hand, Narrowband (also known as dial-up internet access)
generally offers internet access at download speeds up to 56kb over a traditional (copper) telephone
line, or up to 128kb using an Integrated Services Digital Network (‘ISDN’) line.

107 With total broadband subscriptions then being the sum of copper, FTTC, cable, FWA, other (satellite
and FTTH) and mobile broadband.

108 See Appendix 1 and Appendix 2 of the Consultation.

109 See paragraph 4.15 of the Consultation.
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3.8

ComReg then assessed whether a range of alternative services are likely to be
considered by End Users''® as effective demand-side substitutes for an
ADSL!!! broadband service provided over a copper network. In doing so, it was
considered whether a sufficient number of End Users would be likely to switch
to these potential substitutes in response to a hypothetical 5-10% increase in
the retail price of the relevant broadband products.

Internet access via a narrowband network

3.9

ComReg set out its preliminary view that dial-up internet access would not be
an effective demand-side substitute for broadband access, which was confirmed
by factors such as actual usage patterns. Furthermore, it was not considered
that supply-side constraints would be sufficiently immediate or effective for dial-
up internet access to be included in the same relevant market as broadband
access provided over a copper network.!2

Broadband provided over a FTTC network

3.10

ComReg was of the preliminary view that the product characteristics and pricing
of FTTC-based broadband, along with the evolution in observed demand to
date, implied that FTTC-based broadband products are likely to be an effective
demand-side substitute for copper network-based retail broadband products. It
was noted in the Consultation, however, that such substitution is only likely to
be the case in geographic areas where FTTC-based broadband is available.'3

Broadband provided over a FTTH/FTTP network

3.11

3.12

ComReg considered that the product characteristics, pricing and intended use
of FTTH-based retail broadband services are broadly similar to those of copper
network-based broadband, and that FTTH can be classified as being in the
same relevant market as copper-based broadband. ComReg was, therefore, of
the preliminary view that:

“(....) retail broadband offered over alternative FTTH networks would,
in principle, make it a good demand-side substitute for FTTC and/or
copper network-based retail broadband. %

The Consultation noted, however, that such demand-side substitution is likely
to be limited by the geographic coverage of FTTH networks. ComReg also noted
in the Consultation that the coverage of certain FTTH networks was expected
to grow over the period of this review, although that would not change ComReg’s
overall preliminary view.'®> From a supply-side perspective, ComReg also noted
that it is unlikely that a potential entrant would rollout a FTTH based network
without the aim of providing either retail and/or wholesale broadband access.

110 Unless otherwise stated, End Users refers to both private/personal End Users and business End
Users of retail products.

111 ADSL means Asymmetric Digital Subscriber Line.

112 See paragraphs 4.54 to 4.67 of the Consultation.

113 See paragraphs 4.68 to 4.92 of the Consultation.

114 See paragraph 4.115 of the Consultation.

115 See paragraphs 4.95 to 4.116 of the Consultation.
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Broadband provided over a CATV network

3.13 ComReg was of the preliminary view that CATV-based broadband access is in
the same relevant retail market as copper, FTTC and FTTH-based broadband
access.!'® This preliminary view was formed having considered that the product
characteristics, pricing and intended use of CATV-based retail broadband
services and those services offered over copper, FTTC and FTTH networks are
sufficiently similar, while acknowledging that download speeds can differ.

Broadband provided over a 3G/4G mobile network

3.14 ComReg’s preliminary view in the Consultation was that retail mobile broadband
is not likely to be an effective substitute for retail broadband provided over a
copper, FTTC, FTTH or CATV network.''’ This preliminary view was based on
the functional differences between mobile broadband and broadband provided
over these alternative networks (copper, FTTx!® and CATV), and specifically
that mobile broadband offers the customer mobility but is more limited compared
to fixed broadband in terms of actual download speeds, reliability of service and
download allowances. It was also noted that evidence exists of differences in
intended use.

Satellite broadband

3.15 ComReg was of the preliminary view in the Consultation that retail broadband
offered via satellite is not an effective substitute for retail broadband offered over
alternative broadband networks such as copper, FTTx or CATV. ComReg
formed the view that End Users were more likely to consider satellite broadband
as a complement rather than a substitute, due to the higher up-front cost of the
satellite product, the substantially different pricing structure and the lack of
suitability for all applications (including higher bandwidth applications).*®

Broadband provided over a FWA network

3.16 ComReg set out its preliminary view that an insufficient number of End Users
are likely to consider FWA services to be an effective substitute for copper, FTTx
or CATV network-based broadband.'?® Notwithstanding this preliminary view,
ComReg recognised that FWA-based broadband services are used by End
Users in areas where copper, FTTx or CATV network-based broadband
services may not be available. It was also noted that certain product
characteristics are similar and that the intended use is also likely to be similar in
certain instances.

116 See paragraphs 4.117 to 4.144 of the Consultation.
117 See paragraphs 4.145 to 4.180 of the Consultation.

118 FTTx-based broadband access can refer to Fibre to the Home (‘FTTH’), Fibre to the Cabinet (‘(FTTC’),
Fibre to the Office (‘FTTQ’) or Fibre to the Premises (‘FTTP’).

119 See paragraphs 4.181 to 4.205 of the Consultation.
120 See paragraphs 4.206 to 4.236 of the Consultation.
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3.17

ComReg also noted that, given the relatively low number of subscribers to FWA
services, its inclusion or exclusion from the retail broadband market definition is
not likely to materially affect the analysis of the WLA or WCA markets. ComReg
committed to have due regard to any spectrum auction and subsequent awards
which may impact the product characteristics (or other factors) of a FWA-based
service when reaching a final position in this Decision.

Broadband provided over a leased line

3.18

In the Consultation, ComReg considered that leased lines are not an effective
substitute for broadband services provided over copper, FTTx and CATV
networks, based on an assessment of relevant demand and supply-side factors
including functionality, price and consumer usage.'?* Regarding price, it was
considered that, as leased lines are typically more expensive than business
broadband products, business subscribers availing of broadband services via
copper, FTTx and CATV networks are unlikely to switch to a leased line service
in response to a hypothetical price increase in their broadband service — for
example, according to the 2014 WLA/WCA Market Research, the average
monthly cost of a standalone broadband service cited by surveyed business
broadband purchasers that were aware of their service cost was €235,
compared to the €1,129 average monthly cost of a standalone leased line
service cited by purchasers of such services.'??

Differentiating broadband by means other than technology

3.19

3.20

Differentiating by customer category

ComReg was also of the preliminary view that the retail broadband market
should not be further differentiated by customer type.'?®> From a product
characteristics perspective, ComReg noted that similar products are offered to
residential and business broadband subscribers. Furthermore, ComReg noted
a strong trend amongst all users to subscribe to higher speed products. It was
shown that at the end of Q1 2016, approximately 31.1% of business users and
62.4% of residential users were subscribing to fixed broadband at speeds above
30Mb, which suggested a similarity in both residential and business demand for
higher speeds.'?*

Differentiating by bundles/standalone

Separately, ComReg did not conclude on whether broadband sold in a bundle
constitutes a separate retail market to broadband sold on a standalone basis.
ComReg did, however, set out its preliminary view that this would not alter the
wholesale WLA and WCA market definitions, as the underlying wholesale
products are clearly substitutable between bundled and unbundled offerings,
regardless of how the retail service is packaged.?®

121 See paragraphs 4.237 to 4.249 of the Consultation.
122 See paragraphs 4.244 and 4.245 of the Consultation.

123 See paragraph 4.249 of the Consultation.
124 See paragraphs 4.256 to 4.257 of the Consultation.

125 See paragraph 4.272 of the Consultation.
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Geographic Scope

3.21

Finally, ComReg sought to define the likely geographic scope of the retail
broadband market. It was of the preliminary view in the Consultation that, absent
regulation in the WLA and WCA Market, there is likely to be a national market
for retail broadband.*?® While recognising that there are likely to be some
differences in competitive conditions due to the regional presence of an
Alternative Network Operator (i.e. SIRO or Virgin Media), ComReg considered
that the lack of differentiated pricing and limited differences in demand
characteristics across regions suggests the retail broadband market is likely to
be national, absent regulation in the WLA and WCA Markets.'?” It was noted,
however, that it was not ComReg’s intention to conclude, nor is it required to
conclude on the geographic scope of the retail broadband market, absent
regulation in the WLA and WCA markets.

Respondents’ Views

Retail Market Trends and Retail Market Assessment

Overview

3.22

3.23

3.24

3.25

3.26

Seven of the eight Respondents expressed views on ComReg’s assessment of
the main trends and developments in the provision of retail broadband and other
retail services in Ireland. Six Respondents (ALTO, BT, enet, Sky, Virgin Media
and Vodafone) agreed with ComReg’s overall assessment of trends and
developments in the provision of retail broadband and associated services.

Both Sky and Virgin Media provided supplementary views on key developments
in the retail market. Sky noted that one of the key trends in the market since the
NGA Remedies Decision in 2013 has been the ‘freversal of fortunes’ of the two
main competing fixed broadband platform providers that provide service to more
than 96% of fixed retail broadband customers; namely Eircom and Virgin Media.
Virgin Media sought to clarify certain aspects relating to download speeds and
the importance of Internet Protocol Television (‘IPTV’) in retail bundles.

While Eircom agreed in principle with the main developments identified in the
provision of retail services that are of relevance to the WLA and WCA markets,
it did, however, note certain developments that are, in its view, of greater
relevance.

BT noted that it is not active in the retail consumer market in Ireland and
therefore did not comment on this aspect of the Consultation. BT did, however,
share the views of ALTO, noting that it agrees that the NBP should not be
considered to have an impact on this market review. Colt did not provide any
views on this part of ComReg’s assessment.

Regarding ComReg’s retail product and geographic market assessment set out
in the Consultation (and summarised in paragraphs 3.6 to 3.21 above), enet,
Sky and Vodafone expressly agreed with ComReg’s preliminary conclusions.

126 See paragraphs 4.274 to 4.295 of the Consultation.

127 Notwithstanding this, in the Consultation ComReg did not conclude on the geographic scope of the
retail broadband market, absent regulation in the WLA and WCA Markets.
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3.27

3.28

3.29

3.30

3.31

3.32

3.33

Vodafone also observed that increased bundling of TV services with retall
broadband can only be delivered over fibre or CATV networks and that quality
wholesale access products are necessary to ensure Vodafone can be a credible
supplier of IPTV-based services.

ALTO agreed in general with ComReg’s analysis, but also raised a number of
concerns. Firstly, ALTO noted that the ComReg analysis at paragraph 4.99 of
the Consultation (where ComReg stated that Eircom’s FTTC and FTTH
networks would not overlap) was technically incorrect. Secondly, ALTO
submitted that ComReg overlooked the potentially very high connection costs
for FTTH for customers that do not have existing pole access or unbroken duct
access. Finally, ALTO considered that ComReg’s analysis of leased lines as a
substitute for retail broadband services did not highlight that quality of service
levels are the key differentiator between these products. BT raised similar
issues to ALTO.

Eircom did not agree with ComReg’s retail product and geographic market
assessment. It considered that FWA and mobile broadband are substitutable for
broadband over copper, FTTC, FTTH and CATV networks. It also raised issues
with the implementation of the SSNIP test, while also considering that there are
sub-geographic retail markets, arguing that the existence of the NBP indicates
that competitive conditions differ across the State.

Virgin Media largely agreed with ComReg’s approach to the retail product and
geographic market assessment while noting that a Herfindahl-Hirschman Index
(‘HHI')*?8 analysis would provide a useful insight into retail competition over
time. Virgin Media also considered that a redacted statistic on the number of
customers that purchase broadband and TV separately should be published.

Colt did not provide any explicit views on ComReg’s assessment of retail trends
and developments or its assessment of the retail market.

ComReg has summarised the Respondents’ main views below, grouping the
key issues raised into the identified themes below, namely:

(a) Competition from other networks and technologies (see paragraphs 3.34
to 3.43 below);

(b) Sub-geographic markets and the impact of the NBP on ComReg’s
assessment (see paragraphs 3.47 to 3.51 below);

(¢) Role of bundling of services in the retail market (see paragraphs 3.52 to
3.55 below);

(d) Retail Product Market Definition (see paragraphs 3.56 to 3.67 below); and

(e) Other key developments affecting retail markets (see paragraphs 3.68 to
3.72 below).

Respondents’ additional views regarding ComReg’s assessment are detailed in
paragraphs 3.73 to 3.76.

128 The HHI is a measure of concentration in a market. It is calculated by summing the squares of the
market shares of all market participants.
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Competition from other networks and technologies

3.34 enet and Vodafone noted that they did not consider Mobile Broadband or FWA-
based broadband services to be substitutes for copper, FTTC, FTTH or CATV
network-based broadband services. Vodafone noted that it does not believe that
the rollout of alternative networks (especially CATV and FTTx networks) was
likely to have a material impact within the lifetime of the current market review.

3.35 Eircom considered that ComReg incorrectly identified the retail Product Market,
and that FWA and mobile broadband constrain the focal product in the retail
broadband market. Eircom noted that Imagine is rolling out Time Division-Long
Term Evolution (‘TD-LTE’)'?° technologies nationally, which offer superior FWA
broadband services relative to WiMax, and which will make FWA an even more
attractive alternative to copper-based ADSL. According to Eircom, ‘Imagine
have committed to providing a wholesale TD-LTE service”.**® Eircom stated
that, despite the spread of fibre broadband, wireless technologies are still
delivering comparable connectivity in many parts of Ireland, especially in rural
areas lacking in NGA coverage. Referring to a survey of broadband speeds by
the technology monitoring group, Ookla, Eircom stated that Imagine, with an
average speed of 77Mbps, was ranked in terms of download speed second only
to Virgin Media and ahead of eir, Vodafone and Sky.13!

3.36 Eircom also suggested that, although mobile broadband and broadband
provided over FWA and satellite networks may not represent perfect substitutes
for broadband provided over FTTC and FTTH networks, ComReg identifies the
focal product as broadband provided over a copper network and thus the SSNIP
test should assess potential substitutes against the focal product.'32

129 Time Division-Long Term Evolution (‘'TD-LTE’) is a 4G telecommunications technology that uses a
single frequency, alternating between uploading and downloading data through time. The ratio between
uploads and downloads on a TD-LTE network can be changed dynamically, depending on whether more
data needs to be sent or received.

130 See Eircom Submission, at page 8.

131 Jrish Times report dated 16 January 2017, as cited by Eircom -
https://www.irishtimes.com/business/technology/wireless-broadband-still-rivalling-fibre-in-rural-areas-
1.2937890.

132 ComReg’s approach to the SSNIP test did not simply compare responses to a SSNIP of the focal
product with potential substitutes, but rather compared responses to a SSNIP of the focal product along
with other products which were identified as substitutes due to an unprofitable SSNIP. For example, in
the case of mobile Broadband, the assessment looks at whether consumers would switch to Mobile
Broadband in response to a SSNIP in Copper, FTTC, FTTH and CATV based broadband. ComReg
would note that in paragraph 4.158 of the Consultation, it was stated that in response to a SSNIP of
copper-based broadband, just 8% of residential respondents indicated that they would switch to a
broadband service provided over a mobile network. Thus, the SSNIP test did, in the first instance,
involve assessing potential substitutes against the focal product.
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3.37

3.38

3.39

3.40

Eircom noted that even though two services may not be considered direct
substitutes, they can belong to the same market as long as there is a chain of
substitution33 between them - such chains of substitution exist, for instance,
where the price of a broadband access service provided over ADSL is
constrained by the price of the service provided over a FTTH network. Eircom’s
view is that such a constraint in turn exists if substitution exists between Mobile
Broadband and ADSL, on the one hand, and ADSL and FTTx on the other.

Eircom pointed to ComReg’s Quarterly Report figures for Mobile Broadband
subscriptions, stating that 21.4% of broadband subscribers received broadband
services over a mobile network using a dongle or MiFi device as of Q3 2016.
This is only 0.1% less than the 21.5% of subscribers who received broadband
services over Virgin Media’s DOCSIS 3.0 CATV network in the same period.
Eircom also noted that, while the share of FWA subscriptions is relatively small,
it has remained stable over time, suggesting that there is a cohort of broadband
users for whom this is an effective substitute. Eircom suggested that Imagine’s
announced substantial investment to upgrade its network to next generation
FWA technology is expected to see renewed growth in FWA subscriptions.

In respect of FWA, Eircom further noted in its February 2018 letter to ComReg
that Imagine and Huawei had entered into a strategic partnership to launch a
national ‘Wireless to the x’ network, with projected 85% coverage by 2019.

Eircom stated that the level of complementarity among broadband access
platforms is low, pointing to the 2014 WLA/WCA Market Research, which
showed that only 4.4% of respondents have more than one broadband access
platform (See Slide 23 of the 2014 WLA/WCA Market Research). Eircom noted
that 80% of those respondents who use more than one broadband access
platform at home claim that this is because they are using 3G/4G internet access
on their phone.

133 A chain of substitution refers to the substitutability between a number of similar products, which could
lead to each of these products being part of the same market. A chain of substitution implies that a
product at one end of the chain can potentially exert an indirect constraint on a product at the other end
of the chain. For example, if product B is a substitute for products A and C, while A and C may not be
direct substitutes, they may be considered to be in the same Product Market since their respective
pricing may be constrained by substitution to B. See Appendix: 8 for an analysis of the chain of
substitution between retail broadband products.
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3.41

3.42

3.43

Eircom also considered that SIRO’s FTTH rollout has reached a critical rollout
phase, having passed approximately 64,000 homes (as of December 2016) and
contracted with four separate SPs (for the provision of wholesale services), and
that its planned rollout would reach 500,000 premises by the end of 2018.
Eircom supplemented this view by noting that SIRO had reached a network
interconnect agreement with BT,*3* allowing BT to offer its corporate, public
sector and wholesale customers access to SIRO’s local access network. Eircom
noted that BT now has a further external source of supply and presumably Sky,
as a BT wholesale customer, can indirectly access SIRO services, which
means, in its view, that the retail market will be even more competitive for FTTH
offers. Eircom further added that this could create uncertainty for FTTC retall
demand in areas covered by FTTH.

Eircom noted that Virgin Media has plans to extend its network footprint by a
further 200,000 premises over the next two years'® and rollout DOCSIS 3.1
technologies over its entire CATV network.'3® Eircom also considered that
DOCSIS 3.1 is quick to deploy and cost effective and noted that Liberty Global
(i.e. the parent company of Virgin Media) said it expects the upgrade to cost
only €20 per home.1?’

Sky considered that Eircom now faces a weaker constraint from Virgin Media’s
CATV network than it did in the past, and that quarterly growth of fixed retail
broadband services over Eircom’s platform indicates that Eircom’s market
power is increasing. Sky also considered Eircom’s price increases for
Standalone and POTS-based!3® wholesale products such as Bitstream/VUA®3°
as evidence of Eircom’s market power.

134 BT SIRO Network Agreement announcement 1 December 2016: http://siro.ie/siro-bt-announce-
network-agreement/.

135 Eircom’s Response was dated January 2017. In this context ComReg assumes that the two years
referred to by Eircom would imply January 2017 to January 2019.

136

http://www.independent.ie/business/technology/virgin-media-digs-in-for-fibre-battle-as-major-

network-expansion-beckons-35378463.html.

137

https://www.libertyglobal.com/pdf/public-policy/Liberty-Global-Policy-Series-Connectivity-for-the-

Gigabit-Society.pdf.

138 Fibre access products (including VUA and Bitstream) can be provided with a telephone service (i.e.
Plain Ordinary Telephone Service (‘POTS’) based) or on a standalone (‘SA’) basis.

139 Virtual Unbundled Access (‘VUA’) is Eircom’s Virtual Unbundled Local Access (‘'VULA’) product.
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3.44

3.45

3.46

In the EC Response on ComReg’s Notified Draft Measures, the EC noted
ComReg’s proposed decision to exclude the localised alternative FTTH network
infrastructure of certain operators'4° from the relevant market definition (see EC
Response in Appendix: 2), however, in doing so the EC noted that:

“.....since the regulatory outcome is not affected given the still very
limited coverage of these fibre networks, the Commission does not
challenge ComReg'’s finding but would nevertheless like to stress the
need for ComReg to include all access products based on fibre
networks, whether or not such network is owned by the incumbent
operator, within the relevant market in its final measure.*!

As set out in Appendix: 3 of this Decision, ComReg reiterates that, at the retail
level, the functionality and product characteristics of broadband provided over
localised alternative FTTH networks are comparable to larger-scale (though not
necessarily national) FTTH networks (such as Eircom and SIRO). The limited
geographic coverage of such localised alternative FTTH networks means that
the effectiveness of any demand-side constraint is likely to be reduced as a
consequence.

At the wholesale level, ComReg did not include localised alternative FTTH
network infrastructure in the definition of the Relevant WLA Market or the
Relevant WCA Markets, as such localised alternative FTTH networks do not
offer, nor are likely to offer over the lifetime of this market review, wholesale
services. Even if wholesale services were, from a supply-side entry perspective,
to be made available by such localised alternative FTTH networks, ComReg is
not satisfied that such networks would offer a sufficiently immediate and
effective demand-side substitution possibilities such that it would effectively
constrain a hypothetical monopoly supplier of wholesale FTTH services (in in
the context of the application of a hypothetical monopolist test (‘HMT’).142 This
is so given the coverage of such networks is very localised, relative to other
FTTH networks such as Eircom and SIRO. ComReg also similarly concluded
that, due to this limited geographic coverage, localised alternative FTTH
networks are not likely to generate an effective indirect constraint on wholesale
markets to warrant their inclusion in the Relevant WLA Market or Relevant WCA
Markets.

140 ‘| ocalised alternative FTTH network’ refers to FTTH networks operated by Service Providers, who
provide FTTH services on a small-scale and geographically localised basis. Currently, this definition
includes all FTTH network operators other than Eircom and SIRO, both of whom have indicated their
intention to roll out FTTH networks on a regional or national basis. The current localised alternative
FTTH network operators are Magnet and enet. In contrast, the term ‘alternative FTTH network’ refers to
all FTTH network operators other than Eir, and therefore currently consists of SIRO plus all localised
alternative FTTH network operators. While the EC Response did not indicate whether it referred to retail
or wholesale markets, ComReg has assumed that the reference is to wholesale markets (as it did not
exclude alternative operator retail FTTH services from the retail broadband market assessment),
although it has considered the EC’s comment in the light of both retail and wholesale markets.

141 See page 11 of the EC Response.

142 See footnote 145 below.
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Sub-geographic markets and the impact of the NBP on ComReg'’s
assessment

3.47

3.48

3.49

3.50

3.51

As noted in paragraph 3.26 above, Sky and enet agreed with ComReg’s retail
product and geographic market assessment set out in the Consultation.

As noted in paragraph 3.25, BT and ALTO agreed with ComReg that the NBP
should not be considered to have a material impact in this review period. BT and
ALTO stated that uncertainty remains around the deployment footprint of the
NBP, given the instability in the size of the intervention area.

Eircom considered that ComReg has incorrectly defined the geographic scope
of the retail market, noting differences in NGA rollout and means of network
access between urban and rural areas, and the extent of LTE'#3 based Mobile
Broadband coverage in rural areas. Eircom referenced the European
Commission’s Broadband Coverage in Europe 2015 study,'#* noting that LTE
coverage in rural areas grew by 8.4% in the first half of 2015, reaching 73% of
rural households by mid-2015, greatly above the EU average of 36%, and that
with the rollout of LTE, mobile operators are able to offer bandwidths which are
frequently above those which can be achieved on copper networks.

Eircom also noted that the NBP indicates that competitive conditions are not
homogeneous across the State. Furthermore, Eircom noted that the 2014
WLA/WCA Market Research finds differences in accessing broadband services
in urban and rural areas.

Vodafone agreed with ComReg’s preliminary conclusion that there was likely to
be a single geographic market for retail broadband services. Vodafone
considered that geographic areas can differ by the types of technologies
available, the download speeds offered and the associated service levels;
however, the prevalence of national pricing indicates there is likely to be a single
national retail market.

Role of Bundling of services in the retail market

3.52

3.53

Eircom noted that competition in the retail broadband market is occurring at the
bundle level and noted that both Vodafone and itself had launched IPTV
offerings. Eircom considered that, as a service provider that is subject to SMP-
based regulatory obligations in a number of wholesale markets, Eircom is at a
disadvantage relative to other non-SMP service providers, who are able to
leverage their experience and existing customer bases in various markets.

Sky agreed with ComReg’s preliminary conclusion that bundles with retail
broadband formed part of the same market as standalone retail broadband
products. Sky noted that, after four years in the retail broadband market in
Ireland, less than one quarter of its TV customers also availed of its retail
broadband products.

1431 ong Term Evolution (‘LTE’) refers to the Long Term Evolution family of standards from the European
Telecommunications Standards Institute (‘ETSI’) and Third Generation Partnership Project (‘3GPP’). It
is a standard for smooth and efficient transition towards more advanced leading-edge technologies to
increase the capacity and speed of wireless data networks.

144 hitps://ec.europa.eu/digital-single-market/en/news/broadband-coverage-europe-2015.
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3.54 Vodafone noted that consumers are increasingly bundling TV services with retalil

3.55

broadband, which can only be delivered over fibre or CATV networks. Vodafone
considers that quality wholesale access products, with a certain level of control
over network elements, are necessary to ensure that Vodafone can be a
credible supplier of IPTV-based services.

Virgin Media noted that ComReg’s analysis of retail bundles appears to focus
primarily on broadband bundled with fixed voice telephony services, when the
inclusion of IPTV services in retail bundles by Eircom and Vodafone was a more
significant recent milestone in the broadband market. Virgin Media pointed out
that the launch of IPTV meant that more choices are available for the sizeable
group of consumers who wish to purchase both broadband and TV.

Retail Product Market Definition

3.56

3.57

3.58

As noted in the Consultation and paragraph 3.21 above, ComReg is not required
to conclude on the precise scope of the retail market, but has carried out this
analysis in order to inform the analysis of the upstream WLA and WCA markets.

enet agreed with ComReg’s preliminary view that retail broadband services
provided over copper, FTTC, FTTH and CATV networks all reside in the same
Product Market. enet noted that, while there is increasing use of mobile
broadband services and increasing substitution between 4G mobile and copper-
based fixed broadband services, significant functional differences relating to
data speeds, reliability/availability of service and download allowance still exist.
These are material enough to warrant a finding that mobile broadband services
reside in a different Product Market.

enet considered that FWA services have for many years been used by retalil
customers as a substitute for copper-based broadband for the simple reason
that in many regional locations, in particular rural areas, FWA-based broadband
offerings were the only ones available. enet stated that, to this extent, FWA-
based retail broadband has been used as a substitute of last resort by End
Users. Furthermore, enet pointed out that the absolute numbers of customers
using FWA-based services is low and falling and so the inclusion or exclusion
of broadband services over FWA networks will not influence its market analysis
either way.
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3.59

3.60

3.61

3.62

Eircom disagreed with ComReg’s approach to market definition noting that, in
its view, ComReg has failed to properly conduct the SSNIP test and that the
conclusions reached were inconsistent with the 2014 WLA/WCA Market
Research. Eircom considered that if the HMT*® is to be used for market
definition purposes, then a quantitative approach is merited. Eircom stated that
there is a prima facie case for designing appropriate forms of customer survey
and believed that ComReg had not done this in the Consultation.

Eircom considered that ComReg’s 2014 WLA/WCA Market Research was not
designed correctly, noting that the price increase of €2 was not representative
of a SSNIP of 5-10% and therefore likely underestimated the hypothetical
switching behaviour of respondents. Eircom noted that the €2 price increase
was, in its view, an across-the-board increase (i.e. all respondents on all
platforms, whether business or residential users, or purchasers of bundles or
standalone products were asked how they would respond to a €2 increase).
Eircom stated that applying a SSNIP of 5% and 10% to the average price of
broadband provided over a copper network as well as the average price of
broadband provided to business customers would yield an absolute increase of
€2.25 and €4.50 respectively. Furthermore, Eircom stated that an increase of
€2 falls outside of the average pricing range and, were the correct absolute
increases based on average price to be applied, the result is still likely to
underestimate the number of respondents who would switch.

Eircom suggested that the results of the 2014 WLA/WCA Market Research were
not correctly interpreted by ComReg, as it indicated that a larger proportion
(33%) of respondents who would cancel and switch and who are very/fairly likely
to do so, would switch to fixed wireless access (FWA), compared to a fibre
based service (25%) or even a cable service (20%). In this context, Eircom
noted that the latter two are considered by ComReg as being within the retail
broadband market, on the basis that they are effective substitutes.

Eircom noted that the conclusions ComReg reached are therefore inconsistent
with the results of the market research — noting that, when faced with a generic
€2 increase the number of respondents who would potentially switch in the
event of a price increase is also likely to be underestimated, meaning a true
SSNIP is likely to result in more customers switching to alternative products
(including mobile broadband, FWA and satellite).

145 As noted in paragraph 5.18 of the Consultation, the Hypothetical Monopolist Test (‘HMT’) is an
economic analytical framework for defining a relevant product from a demand-side perspective is an
examination of customer behaviour in response to price increases. The HMT consists of observing
whether a small but significant non-transitory increase in price (‘'SSNIP’) above the competitive level -
taken to be in the range of 5 to 10% - of a candidate product supplied by a Hypothetical Monopolist
(‘*HM’) would provoke a sufficient number of customers to switch to an alternative product (a substitute
product) such that it would make the price increase unprofitable. If a sufficient number of subscribers
switching to the alternative product results in the price increase being unprofitable, then the alternative
product is also included in the relevant Product Market. The HMT is carried out for any given number of
alternative products which, by their characteristics, prices and intended use, may constitute an effective
substitute to the focal/candidate product.
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3.63 Referring to an assessment of whether a single service is a relevant market
under the HMT, Eircom noted that the relevant measure is not of substitution to
simply another service, but the totality of all substitution. Eircom also noted that,
when focusing purely on another single service, it is possible to significantly
underestimate the overall level of sales loss and, thus, overestimate the power
an undertaking has to behave to an appreciable extent independently of its
competitors, its customers and ultimately of consumers.

3.64 Finally, Eircom considered that ComReg failed to take account of all the
competitive constraints which Eircom faces, and that ComReg has
oversimplified the manner in which the retail broadband market works.

3.65 Sky agreed with ComReg’s preliminary conclusion that broadband provided
over copper, FTTC, FTTH and CATV networks constitutes a single market,
based on the analysis conducted in Section 4 of the Consultation.

3.66 Vodafone agreed with ComReg’s inclusion of copper, FTTC, FTTH and CATV
in the same retail market on the basis that product characteristics, pricing and
intended use of retail broadband services delivered over these networks are
similar. Vodafone stated that this conclusion does not apply to retail broadband
services provided over FWA, satellite and mobile networks which ComReg
proposed to exclude from the market.

3.67 Vodafone also agreed that narrowband internet is not in the same market as
retail broadband. Vodafone stated that, given the differences in product
characteristics, pricing and intended use, End Users would not consider dial-up
internet access to be an effective demand-side substitute for broadband access.
Dial-up internet is a legacy product, offering much lower functionality (e.g.
download speeds) compared to broadband, which is less attractive for both End
Users to buy and SPs to sell.

Other key developments affecting retail markets

3.68 Respondents to the Consultation also raised a number of additional points
relating to retail market trends and the retail market assessment.

3.69 Eircom noted that, since the Consultation was published by ComReg, Virgin
Media had signed a multi-year agreement with Netflix14¢ which, in its view,
highlights the level of competition Eircom faces from other SPs.

3.70 Eircom also noted that Sky’s entry to the retail broadband market in 2013 was
a significant development. Eircom considered that Sky had the ability to
leverage a substantial and well-established base of existing TV subscribers.
Furthermore, Eircom noted that Sky had launched a mobile phone service in the
UK and could do so in Ireland, which may further strengthen its market position.

3.71 As set out in paragraph 3.23, Virgin Media considered that ComReg failed to
capture the magnitude of increased download speeds and data volumes in its
assessment of retail trends. Virgin Media also noted that trends in speeds and
data volumes reflect the degree of infrastructure investment made by SPs,
which is driven by competition in the retail broadband market.

146 https://www.virginmedia.ie/about-us/press/2016/virgin-media-launches-netflix-on-horizon-tv/.

65


https://www.virginmedia.ie/about-us/press/2016/virgin-media-launches-netflix-on-horizon-tv/

Response to Consultation and Decision ComReg 18/94

3.72

Vodafone considered that the historic trend in download speeds and data traffic
was likely to increase at a faster rate, going forward, and that ComReg should
ensure that the new regulatory framework should pave the way for innovative
wholesale services.

Other issues raised by Respondents

3.73

3.74

3.75

3.76

While ALTO agreed with ComReg'’s preliminary view that leased lines are not in
the same market as broadband, it did, however, note that industry is concerned
that ComReg’s analysis of leased lines does not appear to have considered a
key differentiator between leased lines and broadband, which is the respective
quality of service (‘Q0S’) of each technology. ALTO emphasised the difference
in QoS by noting that leased lines services support 24/7 service coverage
including a repair time in hours, whereas broadband SLAs are at best a working
day SLA to repair.

ALTO and BT considered that the Consultation had overlooked the cost of FTTH
connections for customers that do not have existing pole access or unbroken
duct access into their premises. ALTO stated that Eircom indicated that it will
not pay the potentially high cost of bringing a service from a curtilage of the
property to the actual building. ALTO also stated that Eircom did not know how
many customers are exposed to this potentially very high cost, and that this will
make switching more expensive for an unknown group of customers.

As noted in paragraph 3.28 above, ALTO and BT considered that ComReg's
analysis in paragraph 4.99 of the Consultation (which stated that Eircom’s FTTC
and FTTH network rollout will not overlap) was technically incorrect. ALTO and
BT considered that these networks are not mutually exclusive.

Virgin Media considered that the HHI, a measure of market concentration that
takes account of the differences in sizes of firms in the market, would provide a
useful insight into the extent of competition in the retail broadband market over
time. Virgin Media also proposed a correction to paragraph 4.171 of the
Consultation,'#” noting that, while Virgin Media does provide a mobile service,
it does not operate a mobile radio access network.

ComReg’s Assessment of Respondents’ Views

3.77

Below, ComReg assesses Respondents’ views under each of the key themes
identified in paragraph 3.32 above, in particular:

(a) Competition from other networks and technologies (see paragraphs 3.79
to 3.116 below);

(b) Sub-geographic markets and the impact of the NBP on ComReg’s
assessment (see paragraphs 3.117 to 3.123 below);

(¢) Role of Bundling of services in the retail market (see paragraphs 3.124 to
3.131 below);

147 In which ComReg stated: “ComReg notes that the main retail providers of fixed broadband services
(Eircom, Vodafone and Virgin Media) also operate mobile networks and have the ability to provide
3G/4G mobile broadband services.”
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(d) Retail Product Market Definition (see paragraphs 3.132 to 3.140 below);

(e) Other key developments affecting retail markets (see paragraphs 3.141 to
3.148 below); and

(f)  Other issues raised by respondents (see paragraphs 3.149 to 3.156
below).

3.78 Having considered Respondents’ views, ComReg’s overall position is then
set out at paragraphs 3.157 to 3.159 below.

Competition from other networks and technologies

3.79

3.80

As set out in paragraph 3.35 above, in its Submission, Eircom was of the view
that ComReg had failed to correctly define the retail Product Market. ComReg
does not agree with Eircom’s view that Mobile Broadband and FWA services
are likely to be effective substitutes for broadband provided over copper, FTTx
and CATV!*® networks. ComReg’s position on the retail Product Market
definition is based on a consideration of multiple factors and product
characteristics,**° in addition to a range of evidence that has informed the
substitution assessment, as set out in paragraphs 3.80 to 3.116 below (and in
the Consultation).

With respect to Mobile Broadband, ComReg remains of the view that there are
sufficient functional differences between Mobile Broadband and broadband
provided over copper, FTTx or CATV networks, such that Mobile Broadband is
not likely to be considered an effective substitute by a sufficient number of fixed
broadband customers on a forward-looking basis. In particular, Mobile
Broadband offers customers mobility, but is limited compared to fixed
broadband in terms of actual download speeds, download allowances and
reliability of service.

148 Broadband provided over a copper network as set out in paragraph 4.15 of the Consultation.

149 Table 2 on page 87 of the Consultation gives a summary of the product characteristics of each of the
platforms and the differences between them.
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3.81 ComReg considers that Mobile Broadband is not an effective substitute for
broadband provided over copper, FTTx and CATV. As explained below,
download speeds on Mobile Broadband are highly variable, despite advertised
Mobile Broadband product speeds of up to 150Mb.1%° Actual download speeds
experienced over Mobile Broadband are typically lower due to the mobile nature
of broadband provided over this platform and, in particular, the ability of End
Users to roam across mobile networks, which may create variance in the
number of users within the footprint of a specific mobile base station.5!
ComReg presents its Mobile Coverage Assessment in Table 1 below.1%?

3.82 The typical speeds experienced in the test were significantly lower than the
maximum mobile broadband speeds advertised as being available by Mobile
Service Providers (‘MSPs’). ComReg’s analysis of mobile broadband packages
shows that advertised download speeds range from 7.2 Mb/s to 150 Mb/s, with
the average being 51Mb/s.1%3 By comparison, broadband services provided over
FTTC, CATV and FTTH networks have maximum advertised download
capabilities of 100Mb, 360Mb and 1000Mb respectively.>*

Table 1: Extract from ComReg’s 2016/2017 Mobile Coverage Assessments

3G HSDPA 8.13 6.88 6.6 6.81
Meteor

LTE 13.46 15.42 16.35 14.47

3G HSDPA 3.16 3.29 3.55 3.67
3IHL No.1

LTE 5.05 8.47 16.69 10.60

3G HSDPA 4.64 4.14 4.45
3IHL No.2

LTE 11.16 10.47 17.11

3G HSDPA 11.65 7.91 6.76 8.95
Vodafone

LTE 22.63 22.32 22.28 20.4

150 ComReg analysis of mobile broadband suggests that highest advertised attainable download speed
is Vodafone’s Red Mobile Broadband Ultra package which advertises download speeds of up to 150Mb:
http://shop.vodafone.ie/shop/mobile-broadband/standard-mobile-broadband-sim.

151 See paragraph 4.149 of the Consultation.

152 ComReg Information Notice 17/79 Assessment of Mobile Network Operators’ Compliance with
Licence Obligations (Coverage) — Summer 2017, at p. 28 (‘2017 Mobile Coverage Assessment’).
Three Ireland holds two sets of licences. The original set of 3IHL licences are referred to as ‘3IHL No.l’
and the former Three Ireland Services (Hutchison) Limited 2 licences are referred to as ‘3IHL No.2'.

153 See Appendix: 7 for ComReg’s analysis of fixed and mobile broadband packages.

154 Despite having a maximum network download capability of 24 Mb ComReg included retail broadband
access provided over a copper network in the relevant Product Market in part due to functional
differences compared to Mobile Broadband and, in part, due to this platform then accounting for that
over which most broadband services were provided. While broadband provided over a copper network
is no longer the most popular platform (being surpassed by VDSL in Q3 2016) it is still very popular (with
359,002 users in Q4 2017), and is expected to remain sufficiently prevalent on a forward-looking basis.
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3.83 The 2017 WLA/WCA Market Research also showed that perceptions of speeds
obtained on Mobile Broadband were lower than speeds obtained over copper,
fibore and cable broadband respectively. On Mobile Broadband, the average
claimed download speed was 20Mb/s, compared with 124Mb/s over FTTX,
64Mb/s over CATV and 48Mb/s over copper.1>®

(@)

(b)

(€)

As noted in the Consultation,'>® Mobile Broadband offerings typically
include a download allowance ranging from 2GB to 50GB,'*’ compared
with unlimited download allowances on broadband provided over copper,
FTTx and CATV.

In terms of data traffic, Figure 58 shows that average monthly traffic on
Mobile Broadband subscriptions is between 9.4GB to 10.3GB per month,
while it is around 80GB per month for DSL (copper) subscribers, 140GB
for VDSL (FTTC) subscribers and 180GB for CATV subscribers. For FTTP
subscribers the monthly traffic as of Q4 2017 is 142.8Gb.1%9

ComReg’s analysis of prices for Mobile Broadband packages shows that
prices range from €7.50 to €69.99 per month, with an average price of
€32.00.1%0 The 2017 WLA/WCA Market Research indicated that the
average monthly price of Mobile Broadband for residential End Users was
€45 as part of a bundle, and €29 on a standalone basis.*5?

155 See slide 88 of the 2017 WLA/WCA Market Research.

156 See paragraph 4.153 of the Consultation.

157 Three Ireland offer a 4G Mobile Broadband package with a download allowance of 250GB -
http://www.three.ie/plans/mobile-broadband/ and one with an unlimited download allowance -

http://www.three.ie/plans/mobile-broadband/bill-pay/. Three also offer some business mobile broadband

packages with unlimited download allowances. This is an exception; most SPs offer packages with a
maximum download limit of 50Gb.

158 As set out at paragraph 3.145 below.

159 ComReg Quarterly Key Data Report, Q4 2017. FTTP (fibre to the premises) refers to a range of fibre
access installations such as fibre to the home (FTTH), fibre to the premises (FTTP) and fibre to the curb.

160 ComReg analysis of fixed and mobile broadband packages — see Appendix: 7.
161 See slides 38 and 52 of the 2017 WLA/WCA Market Research.
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(d) In relation to intended use of broadband access, Table 2 below
summarises the findings from the 2017 WLA/WCA Market Research. The
findings suggest that many applications of broadband access by
residential End Users are lower on Mobile Broadband compared with fixed
broadband (copper, CATV and FTTx respectively). For example, real-time
video calling, downloading, streaming, gaming and working from home
receive less usage over Mobile Broadband compared with copper, cable
and fibre. The 2017 WLA/WCA Market Research also showed that, in an
average day, residential Mobile Broadband End Users spent 3.3 hours
accessing the internet, compared with 4.9 hours via FTTx network, 4.8
hours via broadband provided over a copper network and 4.6 hours via
CATV broadband.'%? The number of hours spent accessing the internet
has increased across all platforms compared with the 2014 WLA/WCA
Market Research.

Table 2: Residential Respondent views on Intended Use of Broadband Access163

C%B Ve'? Cable Fibre Mobile Other
hFc))[;e Network  Network broadband |broadband

(nE668) % (n=345) % (n=319) % (n=121)% | (n=121) %
Browsing the internet 91 92 94 97 93
Social Media 59 61 62 50 69
Using email 54 70 67 45 63
Purchasing goods/ services 50 49 53 47 54
Manage Banlng, Pay Bills, 43 49 53 32 50
Other Services
tJaslllri\r?greal—nme video/voice 33 45 52 o4 42
Downloading/ streaming
movies music/ TV 36 43 35 20 27
programmes
Gaming or interactive gaming 24 26 17 13 25
Working at home/Teleworking 18 27 23 15 17
Study/College 15 12 17 5 20

* Small sample size/base

3.84 ComReg has updated the 2014 WLA/WCA Market Research and this 2017
Market Research further supports the premise that Mobile Broadband is not
likely to be a sufficiently effective competitive constraint on broadband provided
over copper, FTTx and CATV networks.

162 See slide 18 of the 2017 WLA/WCA Market Research.
163 See slide 20 of the 2017 WLA/WCA Market Research.
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3.85

3.86

Table 3 and Table 4 below give the SSNIP response for users with standalone
broadband. Of those users that would change their behaviour in response to a
SSNIP, just 6% would switch to mobile broadband. In contrast, 22% would
switch to FTTx broadband and 8% to CATV broadband, while 29% would
continue on the same platform with a different SP. As with the 2014 WLA/WCA
Market Research, these findings suggest that End Users do not consider Mobile
Broadband to be an effective substitute for fixed broadband.

Table 3 below summarises Residential End Users’ responses to a SSNIP of €2
in the price of their current broadband platform. For users with broadband
provided as part of a bundle with other services, of those that would change
their behaviour in response to the SSNIP, just 4% would switch to Mobile
Broadband. In contrast, 25% would switch to FTTx broadband, 10% to
broadband over copper and 8% to CATV broadband, while 18% would continue
with the same broadband platform but provided by a different SP.164

164 The platform from which End Users would switch was not provided given the low base size.
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Table 3: SSNIP test for Residential End Users with Broadband in a Bundlel65

Response to Question about behavioural change in response to €2
increase in the price of broadband service per month (Slide 55) -

Customers with broadband in a bundle

Sample 961
Keep 81%
Change behaviour 19%
Of which
Cancel Completely 3%
Cancel/switch broadband 2%
Cancel/switch all 3%
Don't Know 6%
Something else 6%
Very/fairly likely to change behaviour 96%
Unlikely to change behaviour 4%
Broadband Likely Switch to* 50*
Broadband service provided by a Fibre supplier 25%
Continue with the same type of service offered by a different 18%
provider 0
Broadband service provided over a traditional fixed telephone 10%
line
Broadband service provided by a TV cable supplier 8%
Solely using my mobile phone for internet access instead 6%
(83G/4G data package)
A Mobile Broadband solution 4%
Broadband provided by a Satellite network 2%
Fixed wireless connection, often provided via an
: 2%
aerial/antennae attached to your home
I/'We Would do something else 27%
*Small sample size

3.87 Table 4 below gives the SSNIP response for users with standalone broadband.
Of those that would change their behaviour in response to the SSNIP, just 6%
would switch to Mobile Broadband. In contrast, 22% would switch to FTTx
broadband and 8% to CATV broadband, while 29% would continue on the same
platform with a different SP. As with the 2014 WLA/WCA Market Research,
these findings suggest that End Users do not consider Mobile Broadband to be
a substitute for fixed broadband, and it should be noted also that Mobile
Broadband (3G/4G) has good national coverage.'56

165 See slides 55, 58 and 61 of the 2017 WLA/WCA Market Research.

166 http://siteviewer.comreg.ie/.
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Table 4: SSNIP test for Residential End Users with Standalone Broadband?!¢’

Response to Question about behavioural change in response to €2
increase in the price of broadband service per month (Slide

66) - Customers with standalone broadband

Sample 579
Keep 76%
Change behaviour 24%
Of which
Cancel Completely 2%
Cancel/switch 3%
Cancel/switch all 3%
Don't Know 10%
Something else 5%
Very/fairly likely to change behaviour 96%
Unlikely to change behaviour 4%
Broadband Likely Switch to* 34*
Broadband service provided by a Fibre supplier 22%
Continue with the same type of service offered by a different 2904

provider 0
Broadband service provided over a traditional fixed telephone

line 5%
Broadband service provided by a TV cable supplier 8%
Solely using my mobile phone for internet access instead 5%

(3G/AG data package)
A Mobile Broadband solution 6%
Fixed wireless connection, often provided via an

; 9%

aerial/antennae attached to your home
I/'We Would do something else 15%
*Small sample size

3.88 The 2017 WLA/WCA Market Research also elicited business End Users’ views
on substitutability between broadband platforms by way of a SSNIP test. For
business End Users with broadband provided as part of a bundle, of those that
would cancel and switch in response to a €2 SSNIP, just 4% stated that they
would switch to a Mobile Broadband solution, compared to 10% who stated they
would switch to a FTTx network and 49% who stated that they would continue
with the same type of service offered by a different SP.68

167 See slides 66, 69 and 70 of the 2017 WLA/WCA Market Research.
168 See slides 36 to 38 of the 2017 WLA/WCA Market Research (Business Market).
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3.89

3.90

3.91

3.92

3.93

3.94

For business End Users with standalone broadband, of those that would cancel
and switch in response to a €2 SSNIP, 12% stated that they would switch to a
Mobile Broadband solution, while 15% stated that they would switch to
broadband over copper, 28% would switch to broadband over FTTx, and 22%
stated that they would continue with the same type of service offered by a
different SP.16°

Having regard to the above, ComReg does not agree with Eircom’s view that
Mobile Broadband is a substitute for broadband provided over copper, FTTx or
CATV-based networks. ComReg takes the view that, where available,
consumers are more likely to subscribe to a fixed broadband package over
copper, CATV or FTTx networks than a Mobile Broadband package.
Furthermore, in the event of an increase in the price of copper, consumers who
can access CATV or FTTx networks are unlikely to switch to a package offered
over Mobile Broadband in sufficient numbers to make the price increase
unprofitable.

ComReg’s views in this regard are supported by the results of the Ireland
Communicates Survey 2017, which was carried out by Ipsos MRBI on behalf of
ComReg in November and December 2017, and which investigated usage
patterns of both residential and SME End Users (hereafter, ‘Ireland
Communicates 2017 — Residential’ and ‘Ireland Communicates 2017 -
SMES’). The survey reported that only 13% of SME respondents used mobile
broadband, down from 18% in 2015, compared to 92% of SME respondents
who use fixed broadband.'”®

In respect of residential users, 69% of respondents used fixed broadband, while
25% used mobile broadband.

In relation to Eircom’s point (outlined in paragraph 3.59 above) that the SSNIP
guestions in the market research are not appropriate and do not provide
evidence of substitutability between platforms, ComReg addresses this point
below in paragraphs 3.131 to 3.139.

In relation to Eircom’s point on substitutability with broadband provided over
FWA services (paragraphs 3.35 and 3.60 above), ComReg remains of the view
that, having regard, amongst other things, to the rate at which FWA subscriber
figures are growing compared to broadband as a whole, and due to a lack of
suitability for all applications (including higher bandwidth applications), that, on
a forward-looking basis, End Users are not likely to view FWA services as
effective substitutes for copper, FTTx or CATV-based broadband services.'’!

169 See slides 40 to 42 of the 2017 WLA/WCA Market Research (Business Market).

170

See slide 7 of Ireland Communicates 2017 - SMEs (available online at

https://www.comreg.ie/publication-download/ireland-communicates-survey-2017-small-medium-

enterprises-sme).

171 See paragraph 4.205 of the Consultation.
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3.95 In relation to Eircom’s reference to the Imagine-Huawei WTTx strategic
partnership, ComReg understands that WTTx is a particular instance of FWA
which, according to Huawei, uses LTE and 4.5G technologies'’? to provide
broadband at fixed locations, using wireless technology. Given that WTTx is not
currently available, ComReg cannot consider it as an effective substitute for
broadband provided over copper, FTTx, or CATV. However, in view of Huawei’s
positioning of WTTx as a direct substitute to FTTx,1”3 and claimed speeds of
200Mbps'’ ComReg notes that, as indicated at paragraph 3.17 above, it will
have regard to the product characteristics of FWA-based services on a forward-
looking basis.

3.96 ComReg does not consider broadband provided over FWA services to be an
effective substitute for broadband services provided over copper, FTTx or CATV
networks for the following reasons:

(a) Subscriptions to FWA-based services rose by just 1.8% (844
subscriptions) in the year to Q4 2017, while subscriptions to VDSL services
rose by 15.1%. Subscriptions to FWA services still comprise only 3.39%
of total fixed broadband!”® subscriptions (i.e. excluding Mobile
Broadband).

(b) ComReg also notes the positioning of FWA products in the retail
broadband market. For example, Imagine (a major provider of FWA
services) states on its website that it is:

“Connecting rural Ireland to fibre”.*"®

Furthermore, Imagine appears to market its LTE product predominantly at
customers residing in rural locations:

“The internet is amazing, most people in rural Ireland don’t have
access to internet connections that showcase everything it has
to offer. Your internet speed shouldn’t be a bottleneck to
accessing your lifestyle, education and entertainment.”"’

The above suggests that Imagine’s products are targeted at consumers that
may not have access to a copper, FTTx or CATV broadband service and so
consider Imagine’s products to be the only alternative in this case.

172 hitp://www.huawei.com/en/press-events/news/2017/8/WTTxGame-Changer-Superfast-Broadband.

173 http://www.marketwired.com/press-release/huawei-and-imagine-announce-wttx-game-changer-in-
the-delivery-of-superfast-broadband-2229330.htm.

174 http://www.huawei.com/en/press-events/news/2017/8/WTTxGame-Changer-Superfast-Broadband.

175 Fixed broadband subscriptions include Narrowband, Cable, DSL, VDSL, Fibre to the Premise
(FTTP), Satellite and FWA.

176 https://www.imagine.ie/.

177 https://www.imagine.ie/.
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(c) The currently partial geographical coverage of FWA (which is provided
over LTE) in Ireland means that FWA services are not universally
available. It is possible that following the conclusion of the 3.6 GHz
spectrum assignment process in May 2017 that new information will
become available on the deployment of TD-LTE FWA in Ireland.

(d) Speeds offered over FWA range from 3Mb/s to 70Mb/s, compared with up
to 100Mb/s on FTTC, up to 360Mb/s on CATV and 1000Mb/s on FTTH. As
with Mobile Broadband (noted in paragraph 3.80(a)), FWA is a shared
medium, meaning that it is sensitive to the number of users simultaneously
active.

(e) Figure 5 below shows that monthly traffic on FWA subscriptions is between
49 and 80GB,'’® which is lower than the traffic on FTTx and CATV
subscriptions.

(f) ComReg also notes that Imagine, among other FWA providers of retall
broadband, [3<

I

(g) In relation to intended use of broadband access, Table 2 above
summarises the findings from the 2017 WLA/WCA Market Research. The
number of residential respondents using FWA broadband was low (just 4%
of the total sample of respondents with broadband (n=1,616)), and so the
results from FWA, 3G/4G on a mobile phone and satellite End Users were
aggregated into an ‘Other broadband’ category. The findings with respect
to ‘Other broadband’ suggest that many usages and applications of
broadband access are lower on these platforms (FWA, 3G/4G on a mobile
phone and satellite) compared with fixed broadband (copper, CATV and
FTTx respectively). For example, downloading, streaming and working
from home receive less usage over ‘Other broadband’ compared with
copper, CATV and FTTx.

178 ComReg Quarterly Key Data Report Q4 2017.

179 Information obtained from Imagine’s response to a July 2017 SIR.
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(h)

(i)

{)

Table 3 and Table 4 above outline the responses of residential End Users
to a SSNIP of €2 in the price of their current broadband service (both as
part of a bundle and on a standalone basis). For users with broadband
provided as part of a bundle (Table 3) with other services, of those that
would change their behaviour in response to a SSNIP, subsequently
cancel and switch their broadband package, just 2% would switch to FWA
broadband. In contrast, 25% would switch to FTTx broadband, 10% to
broadband over copper and 8% to CATV broadband, while 18% would
continue with the same broadband platform, but provided by a different
SP.

Table 4 above gives the SSNIP response for users with standalone
broadband. Of those that would change their behaviour in response to a
SSNIP, subsequently cancel and switch their broadband package, 9%
would switch to FWA broadband. In contrast, 22% would switch to FTTx
broadband, while 29% would continue on the same platform with a
different SP.

For business End Users with broadband provided as part of a bundle, the
2017 WLA/WCA Market Research findings showed that, of respondents
that would cancel and switch in response to a €2 SSNIP, just 6% stated
that they would switch to FWA, compared with 10% who stated that they
would switch to a FTTx network, and 49% who stated that they would
continue with the same type of service, but offered by a different SP.1&
For business End Users with standalone broadband, of those that would
cancel and switch in response to a €2 SSNIP, 14% stated that they would
switch to FWA, while 15% stated that they would switch to broadband over
copper, 28% stated that they would switch to broadband over FTTx, and
22% stated that they would continue with the same type of service offered
by a different SP.181

3.97 Table 5 below details some examples of FWA products available. FWA services
tend to be focused only on specific geographic areas and particularly rural areas
where broadband over FTTx is unavailable. FWA can require significant set-up
costs, typically where some form of specialist receiving equipment must be
installed and these services are often accompanied with monthly usage caps.

180 See slides 36 to 38 of the 2017 WLA/WCA Market Research (Business Market).
181 See slides 40 to 42 of the 2017 WLA/WCA Market Research (Business Market).
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Table 5: Imagine’s FWA Retail Product!®

LTE Fibre Speed Broadband & Call Pack
Contract Length 18 months
Price (incl. VAT) per month | €59.99
Download Speed 70 Mb
Upload Speed 10 Mb
Download Allowance 20GB per day
Line Rental No
Once-off Charges €50 activation fee, €100 engineer installation (if outdoor coverage)
Other Services included Unlimited local and national calls
3.98 Having regard to the above, ComReg does not agree with Eircom’s view that

3.99

FWA is an effective substitute for broadband provided over copper, FTTx or
CATV networks. ComReg takes the view that, where available, consumers are
more likely to subscribe to a fixed broadband package over copper, CATV or
FTTx than a FWA package, and that a SSNIP in such broadband products would
not likely result in sufficient switching to FWA-based broadband to render a
SSNIP unprofitable.

In preparation for the Consultation, ComReg issued a Statutory Information
Requirement (‘SIR’) in February 20158 seeking the views of SPs on
substitutability across product platforms. Eircom noted in its response that, while
it considered FWA to be a substitute for broadband provided over a copper
network, and Mobile Broadband not to be a substitute for broadband provided
over a copper network,*® it acknowledged that there were differences in the
stability of services provided over FWA and Mobile Broadband. ComReg notes
that Eircom has changed its view as now expressed in its submission.

182 https://www.imagine.ie/broadband/.

183 ComReg sent a Statutory Information Request (‘SIR’) to 23 SPs in February 2015 seeking a range
of quantitative and qualitative information.

184 See Table 5 of the Consultation.
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3.100 ComReg has also examined market research into rural broadband conducted
by Behaviour & Attitudes on behalf of Eircom, which it obtained by means of a
SIR issued in July 2017 (the ‘Rural Broadband Market Research’). The Rural
Broadband Market Research assessed broadband provision in two discrete
areas: the 475,000 premises falling within the footprint of the NBP (the ‘NBP
footprint’) and the 300,000 premises which Eircom is to supply with high-speed
broadband, which were removed from the NBP footprint in April 2017 (the ‘Rural
300k footprint’).18 As of June 2017, within the Rural 300k footprint and NBP

footprints [ N I N
I S S S .
I N I S .

I |

3.101 Across both footprints, approximately 40% of respondents had switched
broadband provider in the last five years, while just under half of respondents
had either never switched, or were unable to switch, broadband provider.

3.102 Further market research carried out by B&A on behalf of Eircom (relating to
January to March 2017) focussed on the business broadband segment found
that awareness of Mobile Broadband packages amongst respondents was low,
at 7-9%. There was also limited take-up of Mobile Broadband for business, at a
total of 8%, an increase of 1% year-on-yeatr.

Spectrum Award

3.103 On 22 May 2017, ComReg announced the results of the 3.6 GHz Band
Spectrum Award. The Award, which was conducted by auction, resulted in the
successful assignment of all 350 MHz of spectrum. The spectrum was offered
in 594 lots spread over nine regions (four rural and five urban) and assigned on
a contiguous basis.*® It confirmed that Imagine, currently the largest Wireless
Internet Service Provider (‘WISP’) obtained spectrum rights of use for 60 MHz
in each of the rural regions. Furthermore, Airspan Spectrum Holdings Ltd
(‘Airspan’) — a new entrant and the UK arm of a US global provider of 4G
broadband wireless systems and solutions — obtained spectrum rights of use for
25 MHz in the rural regions and 60 MHz in the cities. Airspan’s products serve
operators and markets such as smart utilities, transportation and public safety
in both licensed and licence exempt frequency bands.®’

185 As detailed in the April 2017 agreement between Eircom and the Minister for Communications,
Climate Change and Environment, set out at
https://www.dccae.gov.ie/documents/Commitment%20Agreement.pdf.

186 https://www.comred.ie/publication/results-3-6-ghz-band-spectrum-award/.

187 Airspan's products serve operators and markets such as smart utilities, transportation and public
safety in both licensed and licence exempt frequency bands.
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5G Standard

3.104

3.105

3.106

3.107

The global 5G standard is still under development by the International
Telecommunication Union (ITU’) in a programme known as IMT 2020.188
Against this backdrop, the 3rd Generation Partnership Project (‘3GPP’), which
is a partnership between standard bodies across Europe, North America and
Asia (China, Japan, Korea, India), is developing the commercial standard based
on the IMT 2020 standard, which 3GPP aims to complete by June 2018.189

The 5G standard being developed by 3GPP will allow manufacturers in the
partnership regions to begin manufacturing equipment which will be used for
trials and launching of commercial services.'®° The global standard, IMT 2020,
being developed within the ITU is not scheduled to be completed until 2020 but
a more precise date remains unspecified.®* The 3GPP standard will not be in
conflict with the global standard, as IMT 2020 work comes to an end, 3GPP will
refine the standard to ensure it complies.

The 5G Infrastructure Public Private Partnership (‘5G PPP’) launched in 2013
includes the following three phases:1°?

(a) R&l on basis technologies and subsystems
(b) Proof of concepts and early demonstrators
(c) Trials and large-scale demonstrations

Phase 3 is currently being prepared for 5G PPP and is to be implemented under
the H2020 work programme covering the 2018-2010 timeframe. Accordingly
every Member State will commit 5G in at least one major city by the end of 2020.
All urban areas and major terrestrial transport paths should in turn have
uninterrupted 5G coverage by 2025.1%3

5GHz spectrum

3.108

ComReg is aware of reports since the Consultation whereby wireless providers
are reported to have begun deploying new technology to bring wireless
broadband to rural communities in Longford, Cavan, Roscommon and Leitrim.
More specifically, Eurona and Azotel have deployed PMP 450 with cnMedusa
technology from global wireless broadband solutions provider Cambium
Networks.1%4

188 |n this context, IMT refers to International Mobile Telecommunication system.

189 http://www.3gpp.org/images/articleimages/5g timeline.jpg.

190 https://www.sdxcentral.com/articles/news/5g-nr-specification-gets-fast-tracked-by-3gpp-standards-

group/2017/03/.
191 http://www.itu.int/en/ITU-R/study-groups/rsq5/rwp5d/imt-2020/Pages/default.aspx.

192 http://www.mlex.com/ITCMedia/DetailView.aspx?cid=897097&siteid=147&rdir=1.

193 http://www.mlex.com/ITCMedia/DetailView.aspx?cid=897097&siteid=147&rdir=1.

194 https://www.siliconrepublic.com/comms/wireless-broadband-rural-

ireland?utm_source=Silicon+Republic+tnews+alerts&utm campaign=cech6fc649-

9am News Alerts5 29 2015&utm medium=email&utm term=0 1c0c3c9f35-cech6fc649-

110005401&mc cid=cecb6fc649&mc eid=9c34727b49.
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3.109

3.110

3.111

3.112

3.113

3.114

3.115

ComReg’s position is that, for most customers, FWA is unlikely to be a
sufficiently close substitute for broadband services provided over copper, fibre
or cable over the period of this market review. However, ComReg notes there
are innovations that may challenge this assumption and offer stronger
substitutes to fixed broadband in the longer term.

ComReg provides further reasoning for its position that FWA and Mobile
Broadband are unlikely to fall within the retail Product Market in paragraphs
3.132 to 3.140 below.

Notwithstanding the points raised in paragraphs 3.79 to 3.108, ComReg
reiterates that it is not required to conclude on the precise scope of the retall
market, but has carried out this analysis in order to inform the analysis of the
WLA and WCA markets.19

With respect to Eircom’s comments on SIRO’s network coverage and
customers, as set out in paragraph 3.41 above, ComReg is aware that SIRO
has reached a network agreement with BT, allowing BT to access SIRO’s
network,% and notes that this development took place after the publication date
of the Consultation.

Eircom considered that SIRO’s planned rollout would reach 500,000 premises
by the end of 2018, but ComReg remains of the view that, having regard to
progress to date that [3<

], this level of coverage is unlikely within this
timeframe. Based on rollout projections obtained through a SIR issued to SIRO
in November 2017 and submitted to ComReg in January 2018, SIRO’s projected
number of homes passed is expected to reach [+< |} Il | by end 2018.

This is just over [< I ] of the planned [3< | ] premises to
be passed by end 2018.

ComReg is also aware of Virgin Media’s publicly announced plans to expand its
footprint to a further 200,000 premises,'®” and to rollout DOCSIS 3.1
technology.%8 Notwithstanding this, while this rollout would extend the coverage
of Virgin Media’s CATV Network if it materialises, ComReg has already included
CATYV products in the retail Product Market, and this position would not change
with increased coverage. ComReg’s position on this is considered in Section 4.

In Sections 4 and 9 of this Decision,'% ComReg considers whether wholesale
services offered over FWA are a potential effective substitute to wholesale
services offered over other networks.

195 See paragraph 4.273 of the Consultation.

196 http://siro.ie/siro-bt-announce-network-agreement/.

197

https://www.independent.ie/business/technology/virgin-media-digs-in-for-fibre-battle-as-major-

network-expansion-beckons-35378463.html.

198 http://vmbiz.ie/blog/what-docsis-means-for-high-speed-broadband-in-ireland/.

199 At paragraphs 4.8 and 9.9 below.

81


http://siro.ie/siro-bt-announce-network-agreement/
https://www.independent.ie/business/technology/virgin-media-digs-in-for-fibre-battle-as-major-network-expansion-beckons-35378463.html
https://www.independent.ie/business/technology/virgin-media-digs-in-for-fibre-battle-as-major-network-expansion-beckons-35378463.html
http://vmbiz.ie/blog/what-docsis-means-for-high-speed-broadband-in-ireland/

Response to Consultation and Decision ComReg 18/94

3.116

As outlined in paragraph 3.43 above, in its response to the Consultation Sky
considered that Eircom faces a weaker constraint from Virgin Media’s CATV
network than in the past, basing its view on Eircom price increases for
Standalone and POTS-based Bitstream/VUA, with this being evidence of
Eircom’s market power. ComReg’s view is that Eircom is likely to face a degree
of competitive constraint from Virgin Media in areas where Virgin Media has a
network presence. The extent of this constraint and its impact on the WLA and
WCA markets is considered in Sections 4 and 9 (paragraphs 4.128 to 4.133 and
9.221 to 9.222 respectively).

Existence of sub-geographic markets and the impact of the NBP on
ComReg’s assessment

3.117

3.118

3.119

3.120

ComReg considers below Respondents’ views on the existence of sub-
geographic markets and the impact of the NBP, as summarised in paragraphs
3.47 to 3.51 above. As noted in paragraph 3.21 above,?® ComReg is not
required to conclude on the precise geographic scope of the retail broadband
market, absent regulation in the WLA and WCA Markets.

As noted in paragraph 3.47, Sky and enet agreed with ComReg’s retail and
Product Market assessments. As outlined in paragraph 3.48 above, BT and
ALTO agreed with ComReg that the NBP should not be considered to have a
material impact in this review period, while Vodafone agreed with ComReg’s
preliminary conclusion that there was likely to be single geographic market for
retail broadband services.

In its response (see paragraphs 3.49 to 3.50 above), Eircom considered that
ComReg has incorrectly defined the retail geographic market and noted that the
existence of the NBP indicates that competitive conditions are not sufficiently
homogeneous across the country, such that separate geographic markets exist.
Eircom also referred to the 2014 WLA/WCA Market Research, which shows
differences in broadband access between urban and rural areas.

It is ComReg’s view that, despite certain differences in competitive conditions
(mainly relating to supply), the existence of national pricing and limited
differences in demand characteristics across regions, means that the retalil
broadband market is likely to be national, absent regulation in the WLA and
WCA markets. While the ability to switch between platforms may be constrained
by the limited coverage of certain platforms, on a forward-looking basis
coverage is likely to grow somewhat, particularly with respect to NGA services.
For example, while CGA services are offered on a near-ubiquitous basis, NGA
FTTC-based services currently cover about 73% of premises (Eircom’s NGA
FTTC footprint extends to 1.6 million premises),?°* while CATV broadband
services currently cover 855,300 premises - including Virgin Media FTTP (36%
of total premises).2%?

200 See also paragraph 4.294 of the Consultation.

201 http://fibrerollout.ie/%20where-and-when/.

202 | jberty Global Q4 2017 and full year results - http://www.libertyglobal.com/pdf/press-release/Liberty-
Global-Q4-2017-Press-Release.pdf.
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3.121

3.122

3.123

ComReg notes also Eircom’s April 2017 commitment to provide FTTH to
300,000 premises that were formerly in the NBP footprint by the end of 2018.293
This FTTH coverage would increase Eircom’s overall NGA coverage to pass 1.9
million premises, covering 86% of premises.??* It should be noted that SIRO’s
rollout of a FTTH network also contributes to the expansion of NGA services in
Ireland. SIRO will provide a wholesale FTTP-based VULA service, offering
Access Seekers the ability to provide a retail FTTH service.

SIRO has entered into an agreement with enet for the supply of WLA services
at certain locations, with enet, in turn, using SIRO WLA inputs combined with its
own backhaul network inputs to offer a downstream WCA service.?® SIRO has
also entered into a similar arrangement with BT, which offers a WCA service
using SIRO upstream inputs.?%® SIRO indicated to ComReg in its response to a
November 2017 SIR%’ that [< llll Il B N
]. SIRO’s rollout is largely outside of
Virgin Media’s CATV footprint, with the exception of some regional towns where
Virgin Media is present and to which SIRO has rolled out, or is planning to
rollout.208

With respect to Eircom’s views regarding the NBP, as set out in paragraph 3.49
above, ComReg notes that the NBP is a state subsidy scheme which aims to
provide a high-speed broadband service to those premises that do not currently
have such a service (likely due to the economic non-viability of rolling out high-
speed broadband to these premises). The NBP is a policy decision which, for
reasons of social inclusion, aims to subsidise the development of infrastructure
which will ultimately alter supply conditions in the NBP intervention area, making
it more similar to non-NBP areas. ComReg is not of the view that, on a forward-
looking basis, the competitive conditions within the NBP area will be distinctive
enough to warrant the definition of sub-geographic markets at the retail level,
for reasons set out above, and as this area has been identified as falling within
a state subsidy scheme in response to a market failure. ComReg also notes the
PWC Pricing Strategy Paper, which recommends that prices in the intervention
area should be consistent with national pricing.?°® ComReg returns to this issue
in Section 4 and Section 8.

203 DCCAE publication 4 April 2017.
http://www.dccae.gov.ie/documents/Press%20Release%2004%20Apr%202017.pdf.

204

https://www.eir.ie/lopencms/export/.content/pdf/IR/reports/2016 2017/quarterd/eir 4th quarter and fu

Il year

results to 30 June 2017 annual bond document 1.pdf.

205 http://siro.ie/enet/.

206 http://siro.ie/siro-bt-announce-network-agreement/.

207 enet has also confirmed this to ComReg in email correspondence during April 2018.

208 Based on information obtained from SIRO through a SIR issued on 17 November 2016.

209 PWC (2015) — Broadband Strategy for Ireland:
http://www.dccae.gov.ie/documents/Broadband%20Strateqy%20for%20Ireland.pdf.
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Role of Bundling of services in the retail market

3.124

3.125

3.126

As noted in paragraphs 3.52 to 3.55 above, Eircom, Virgin Media and Vodafone
expressed views in relation to the bundling of retail broadband services with
other retail services including TV, with Respondents emphasising the
significance of IPTV in various contexts, as detailed below.

As noted in paragraph 3.52 above, Eircom considered that, as competition is
occurring in the provision of bundles, Eircom is at a disadvantage to unregulated
SPs. ComReg notes, however, that Eircom maintains a ubiquitous CGA network
and an NGA footprint that will ultimately extend to 1.9 million premises?*°
(approximately 86% of all premises in the country). This NGA network coverage
surpasses that of any other network operator and generates considerable
economies of scale and scope. Furthermore, ComReg notes that at the end of
2015 Eircom acquired Setanta Sports Channel Ireland Limited and certain
assets and the business of Setanta Sports Hibernia S.a.r.l., from Setanta Sports
Broadcasting Limited (the acquisition of which was approved by the CCPC in
January 2016).2!! Eircom also acquired BT’s Sports rights,?'> which gives
Eircom the rights to broadcast certain popular sporting events, such as the
Rugby World Cup and Premier League matches (amongst others). ComReg
notes also that Eircom has offered free access to eir sport for customers that
switch to eir Mobile.?*3

The Ireland Communicates 2017 surveys indicate that a majority of End Users
in Ireland purchase bundles. 67% of SMEs avail of bundles, an increase of 3%
since 2015.2* In comparison, 56% of residential consumers purchase bundled
services, a decrease of 6% since 2015.?1> ComReg’s preliminary finding in the
Consultation was that Eircom should be designated with SMP?16 and ComReg
therefore proposed a number of obligations to address identified competition
problems.?” While ComReg acknowledges that other SPs in the fixed
broadband market are experiencing growth in market shares, with some of this
growth attributed to offering a range of services, including TV services alongside
broadband, some SPs (including, for example, BT and Vodafone) could not offer
broadband or TV in the absence of regulation in the WLA and WCA markets.
For example, while Sky operates a satellite TV network,?'® Sky would be unable
to offer broadband in the absence of wholesale inputs bought from BT (with BT
provision of such services enabled by regulation of the WLA and WCA markets).

210 http://fibrerollout.ie/%20where-and-when/.

211 http://ccpce.ie/lenforcement/mergers/merger-notices/m15074-eir-setanta.

212 hitps://www.eir.ie/opencms/export/sites/default/pressroom/eir-Acquires-Setanta-Sports-Ireland-

Including-BT-Sports-Irish-Rights/.

213 https://www.eir.ie/sport/.

214 See slide 16, Ireland Communicates 2017 — SMEs.

215 See slide 14, Ireland Communicates 2017 — Residential.

216 See Section 6 of the Consultation.

217 See Section 7 of the Consultation.

218 Sky has publicly announced plans to switch its TV service from satellite to fibre broadband based -
https://corporate.sky.com/media-centre/news-page/2017/award-winning-sky-g-to-launch-without-a-

satellite-dish-%E2%80%93-bringing-sky-tv-to-millions-more-homes, initially taking place in the UK.
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https://corporate.sky.com/media-centre/news-page/2017/award-winning-sky-q-to-launch-without-a-satellite-dish-%E2%80%93-bringing-sky-tv-to-millions-more-homes
https://corporate.sky.com/media-centre/news-page/2017/award-winning-sky-q-to-launch-without-a-satellite-dish-%E2%80%93-bringing-sky-tv-to-millions-more-homes
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3.127

3.128

3.129

3.130

3.131

While Vodafone’s sale of bundled products also relies on access to wholesale
inputs provided by Eircom’s (pursuant to existing regulation), ComReg notes
that, over the course of the market review period, SIRO may play a more
substantial role in supplying Vodafone, albeit in those areas where SIRO will
have network coverage.

It is ComReg’s view that the presence of both Sky and Vodafone at the retail
level, particularly in the context of selling bundled services, is likely to continue
to be reliant on having access to Eircom’s regulated wholesale products. Absent
such access, the extent of the competitive constraint imposed by these
companies would not likely exist in the same manner as is currently manifested.

For the reasons outlined in paragraphs 3.125 to 3.128 above, ComReg does
not agree with Eircom’s claim that as competition is occurring at the bundles
level, Eircom is at a disadvantage against other unregulated SPs, who are
“...able to leverage their experience and existing customer bases in various
markets.”?® ComReg’s view is that, while other Service Providers engage with
media content providers (e.g. the provision of Netflix on Virgin Media’s set-top
box), Eircom is also well placed to compete with other unregulated SPs on the
basis of network coverage, its TV service offering and the reliance of
competitors on Eircom’s access network.

Vodafone considered that having access to quality wholesale products with a
certain level of control over network elements is necessary to ensure that it can
be a credible supplier of IPTV services (detailed in paragraph 3.54). In this
respect, ComReg considers the quality and nature of wholesale access
products in Sections 4 to 7 of this Decision.

As outlined in paragraph 3.55 above, Virgin Media considered that the inclusion
of IPTV services in retail bundles by Eircom and Vodafone was a more
significant milestone in the broadband market than other trends highlighted by
ComReg. ComReg acknowledges that the inclusion of IPTV in retail broadband
bundles is an important development, as noted in paragraph 8.174 of the
Consultation. ComReg notes, however, that IPTV provision is predicated on the
existence of a broadband service and, in this regard, is sold only alongside fibre
broadband, with Multicast?®® being available over VUA and NGA Bitstream.
ComReg also notes that double-play subscription bundles combining
broadband and fixed voice telephony are still the most popular bundle offerings,
with such services also enabled by existing regulation.

Retail Product Market Definition

3.132

As outlined in paragraphs 3.57 to 3.67, enet, Sky and Vodafone agreed with
ComReg'’s retail Product Market definition.

219 See Eircom Submission, at page 8.

220 Multicast means a service that accepts a single copy of a designated data stream from the Access
Seeker and distributes these data streams within the Eircom network to multiple End Users.
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3.133 As noted in paragraphs 3.59 to 3.64, Eircom disagreed with ComReg’s
approach to market definition, questioning the application of the SSNIP test and
the inconsistency of conclusions derived from the 2014 WLA/WCA Market
Research. In arriving at conclusions on the retail Product Market definition,
ComReg’s position on the retail Product Market definition is based on multiple
factors and product characteristics, in addition to a range of evidence that has
informed the substitution assessment, as set out in paragraphs 3.134 to 3.139
below.

3.134 With respect to Eircom’s view that a quantitative approach is merited in applying
the HMT, ComReg notes that, in conducting the SSNIP, it has followed best
practice as set out in the European Commission Notice on Market Definition??!
while relying, amongst other things, on the views of a nationally representative
sample of retail consumers (residential and business) in order to help inform the
market definition.

3.135 ComReg also notes that the 2017 WLA/WCA Market Research is not
considered definitive in itself, but is considered alongside empirical
data/evidence, where available, in particular, alongside data presented in
ComReg’s QKDR and in response to SIRs.

3.136 As outlined in paragraph 3.60, Eircom considered that a price increase of €2
was not representative of a SSNIP of 5-10% and therefore likely underestimated
the hypothetical switching behaviour of respondents. ComReg notes that the
retail assessment is being carried out to inform the subsequent assessment of
the WLA and WCA markets. ComReg notes that the SSNIP analysis at the retalil
level is conducted on the basis of a pass through of a SSNIP of the relevant
wholesale input, with the intention of assessing the likely retail response to a
SSNIP on the wholesale product upon which the retail broadband product is
based. As further outlined in Section 4,222 ComReg considered a €2 SSNIP to
be reflective of a 5-10% increase in underlying wholesale prices. ComReg also
notes that, insofar as retail bundles are concerned, only the increase in the retalil
price of the broadband component is considered, rather than a 5%-10%
increase in the overall price of the bundle, which would contain other services.

221 European Commission Notice on the definition of relevant market for the purposes of Community
competition law (hereafter, the ‘Notice on Market Definition’), page 3: http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:31997Y1209(01)&from=EN.

The Explanatory Note to the 2014 Recommendation is available at https://ec.europa.eu/digital-
agenda/en/news/explanatory-noteaccompanying-commission-recommendation-relevant-product-and-
service-markets.

222 See paragraphs 4.140 to 4.148 below.
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3.137

3.138

3.139

As noted in paragraph 3.61 above, Eircom suggested that the results of the
2014 WLA/WCA Market Research were not correctly interpreted, referring to
the proportion (33%) of Respondents (on a copper network) who stated that
they would either cancel and switch or are very/fairly likely to do so, would switch
to fixed wireless access (FWA) rather than to a fibre based service (25%) or
cable service (20%).22®> ComReg notes that the response to this particular
guestion is based on a small base size, where a total of 11 respondents on a
copper network indicated that they would ultimately switch in response to a €2
SSNIP. ComReg therefore does not consider the findings from this sample size
to be sufficiently robust to draw any firm conclusions from this individual result.

The 2017 WLA/WCA Market Research (see Appendix: 5 and Appendix: 6)
shows that, for residential End Users in a bundle (see Table 3 above), 5% of
respondents would cancel and switch in response to a SSNIP of €2.224 Of this
group, 96% are very or fairly likely to follow through and switch.??> Of those that
would actually switch SP in response to the SSNIP, just 2% indicated that they
would switch to FWA, while 2% and 4% indicated that they would switch to
satellite and Mobile Broadband, respectively.??® This is based on a low base
size of 50. Similarly, Table 4 above outlines the findings for standalone
residential End Users. The findings suggest that, in response to a SSNIP of €2,
6% would switch, with 96% very or fairly likely to follow through.??” Of those that
would actually switch SP in response to the SSNIP, 9% indicated that they would
switch to FWA. As with the 2014 WLA/WCA Market Research, this is based on
a low base size.

As outlined in paragraph 3.63 above, Eircom noted that in an assessment of
whether a single service is a relevant market under the HMT, the relevant
measure is not that of substitution to simply another service, but the totality of
all substitution. ComReg notes that the HMT is an iterative test which involves
starting from the focal product (Product A) and testing (by way of a SSNIP)
whether the next closest product (Product B) should be included in the same
market as Product A. Where the SSNIP is unprofitable (i.e. sufficient customers
would switch to Product B in response to a SSNIP of Product A), the market
now encompasses both Product A and Product B. When then assessing
whether the next closest product to Products A and B (i.e. Product C) should be
included in the market, the response to a SSNIP in Products A and B is
considered.

223 Slide 130 of the 2014 WLA/WCA Market Research.

224 See slide 54 of the 2017 WLA/WCA Market Research (Residential).

225 See slide 57 of the 2017 WLA/WCA Market Research (Residential).

226 See slide 60 of the 2017 WLA/WCA Market Research (Residential).

227 See slides 65 and 68 of the 2017 WLA/WCA Market Research (Residential).
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3.140

In the Consultation,??® ComReg considered switching from the products in the
candidate market (copper, FTTx and CATV) to FWA and, in this regard, reached
a conclusion on the totality of substitution to FWA. The 2017 WLA/WCA Market
Research shows that, for both residential and business customers currently
accessing broadband via copper, FTTx and CATV platforms, a significant
number of respondents would not consider switching to FWA in response to a
5-10% SSNIP of copper, FTTx or CATV.??® ComReg notes that the 2017
WLA/WCA Market Research is based on a representative national sample.

Other key developments affecting retail markets

3.141

3.142

3.143

As noted in paragraphs 3.69 and 3.70 above, Eircom raised a number of points
relating to other key developments in the retail markets, including the signing of
a multi-year agreement between Virgin Media and Netflix?3° and the entry of Sky
to the retail broadband market.

ComReg notes that from 12 December 2016 Virgin Media customers were able
to benefit from the agreement with Netflix.?3* While Virgin Media differs from
Eircom by offering Netflix, it is not unique in its strategy of combining media
content with its services. Virgin Media’s offering of Netflix is not exclusive and
can therefore be replicated by Eircom. The partnership with Netflix is
representative of recent trends in the market, with multiple broadband providers
following a similar strategy of providing exclusive media content,>3? coupled with
Sky entering the retail broadband market.

In relation to the entry of Sky to the retail broadband market, ComReg notes that
this is via BT Ireland offering a wholesale broadband service, which in turn
depends on existing SMP regulation imposed on Eircom in the WLA and WCA
markets. While Eircom noted that Sky had the ability to leverage a substantial
and well-established base of existing TV subscribers, ComReg notes that
without a wholesale broadband service being made available by BT Ireland it is
unlikely that Sky would have been in a position to enter the retail broadband
market (and other related markets such as telephony). ComReg’s view is that
Sky’s entry has been enabled by regulation and this has served to strengthen
competition in the provision of retail broadband (and other) services. In this
respect, and as noted in paragraph 3.24 of the Consultation, Sky’s market share
in the retail broadband market as of Q1 2016 was 10.8% and as shown in Figure
3 below, has increased to 13.1% in Q4 2017 (albeit in the presence of
regulation).

228 See paragraphs 4.216 to 4.217 of the Consultation.
229 See paragraphs 3.84 to 3.89 and 3.96(g) above.
230 https://www.libertyglobal.com/pdf/press-release/2016-09-14-Liberty-Global-Lights-Up-TV-Screens-

with-Global-Netflix-Partnership-FINAL.pdf.

231 https://www.virginmedia.ie/about-us/press/2016/virgin-media-launches-netflix-on-horizon-tv/.

232 For example, Sky signed an agreement with Netflix in March 2018 which will allow Sky Q customers
to access Netflix content through a new subscription pack under a partnership agreement -
https://news.sky.com/story/sky-and-netflix-agree-european-partnership-deal-11271587.
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Figure 3: Subscription Market Share of Fixed Broadband Market
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3.144 As noted in paragraph 3.71 above, Virgin Media considered that ComReg failed
to capture the magnitude of increased download speeds and data volumes in
its assessment of retail trends. In Section 3 of the Consultation,?** ComReg
presented an analysis of broadband download speeds and data volumes.
ComReg summarised these points in paragraphs 3.3(a) to 3.3(b) above.
Furthermore, Figure 4 and Figure 5 below, which include updated data, show
that download speeds and data volumes have continued to grow since the
reported Q1 2016 figures. Similarly, Figure 6 also shows that broadband
subscriptions, as categorised by download speeds, continue to show an
increasing move by End Users towards higher speed broadband products.

3.145 Figure 9 shows that data traffic continues to grow, with residential fixed
broadband subscribers being the highest consumers of data. In the year from
Q4 2016 and Q4 2017, average monthly data traffic usage by residential
subscribers grew by 25% from 125.1GB per month to 155.9GB per month.
Similarly, for fixed broadband subscribers overall (i.e. residential and business
subscribers), data consumption also increased by 25% over this same period.

233 See paragraphs 3.26 to 3.28 and 3.35 of the Consultation.
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Figure 4: Monthly Data Traffic by Subscription Type — Q4 2016 — Q4 2017
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Figure 5: Monthly Data Traffic per Subscriber by Platform — Q4 2016 — Q4 2017
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3.146

3.147

Figure 5 illustrates monthly data consumption by platform. The highest recorded
data traffic is provided over CATV and VDSL (FTTC) subscriptions, followed by
FTTP and DSL.?3* As noted in ComReg’s Quarterly Key Data Report,>® in Q4
2017 the average CATV broadband subscriber used 211.2 GB of data per
month, followed by FTTP subscribers (142.8 GB) and VDSL subscribers (151.0
GB). It can be observed that the average volume of data used increases with
download speed as cable, VDSL and FTTP broadband platforms have the
highest proportion of high-speed broadband subscriptions. As noted in
paragraphs 3.80(d) to 3.96(d), monthly data traffic on Mobile Broadband and
FWA ranges from 9GB to 10GB, and 49GB to 82GB respectively.

Figure 6 below gives an overview of fixed broadband subscriptions by speed. It
can be seen that subscriptions of less than 2Mb/s comprise just 0.9% of
subscriptions in Q4 2017, while subscriptions of 30Mb/s to 99.99Mb/s
comprised the highest proportion of fixed subscriptions. Approximately one fifth
of subscriptions obtain speeds greater than 100Mb/s.

Figure 6: Total Fixed Broadband Subscriptions by Speed — Q4 2015 - Q4 2016

100%

90%

80%

70%

60%

50%

40%

30%

20%

10%

0%

Q4 2015 Q12016

Total Fixed Broadband Subscriptions by Speed, Q4 2015 - Q4 2017

15.7%
14.9% 14.1% 13.5%

12.8%  12.2%

Q2 2016 Q3 2016 Q4 2016 Q12017 Q2 2017 Q3 2017 Q4 2017

Source: Quarterly Key <2Mbps u(2Mbps - 9.99Mbps) (=10Mbps - 29.99Mbps) u(=30Mbps - 99.99Mbps) m>=100Mbps
Data Questionnaire

3.148 In paragraph 3.72 ComReg noted Vodafone’s view that trends in download

speeds and data traffic were likely to increase at a faster rate in future, and that
ComReg should ensure that the new regulatory framework should pave the way
for innovative wholesale services. ComReg has addressed this point in Section
7 of this Decision.?36

234 ETTP (fibre to the premises) refers to a range of fibre access installations such as fibre to the curb.

235 ComReg Quarterly Key Data Report Q4 2017, page 41. https://www.comreg.ie/publication/irish-
communications-market-quarterly-key-data-report-data-q4-2017/.

236 See Section 7, at paragraphs 7.368 to 7.375 below.
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Other issues raised by Respondents

3.149

3.150

3.151

3.152

3.153

As noted in paragraph 3.73 above, ALTO considered that ComReg’s analysis
in which it discounted leased lines as a substitute for retail broadband services,
failed to adequately consider QoS levels as a key differentiator between such
products. ComReg notes that this was explicitly acknowledged in the
Consultation?®” where it was stated that the Service Level Agreements (‘SLAS’),
if any, that are provided by SPs for retail broadband services are generally of a
lower standard than for Leased Line (‘LL’) services.

Regarding differences in speeds reported by business broadband purchasers
and leased lines purchasers, ComReg also stated in the Consultation?3 that
this suggests that bandwidth provided by broadband services is sufficiently
different to the identified bandwidth requirements of the majority of businesses
currently purchasing retail LLs. Furthermore, the average upload speeds cited
by LL purchasers are almost symmetrical with download speeds.

ComReg remains of the view that there are sufficient differences in SLAs
provided to broadband customers compared with leased line customers, and
this is one factor underpinning ComReg’s reasoning that such products do not
fall within the same Product Market.

In paragraph 3.74 above, it was noted that both BT and ALTO considered that
ComReg had overlooked the cost of FTTH connections for customers that do
not have existing pole access or unbroken duct access to their premises. In
Section 7 of this Decision,?*® ComReg considers wholesale access products
and their pricing. ComReg notes that, as of Q4 2017, the take-up of FTTH
services was 39,612 subscribers, having risen by 31,989 since Q4 2016.24°

As set out in paragraph 3.75 above, BT and ALTO were of the view that Eircom’s
FTTC and FTTH network rollout overlap with each other based on their
interpretation of the pre-qualification file which Eircom regularly issues to
industry.?*! ComReg’s view is that Eircom’s rollout of FTTC and FTTH are
mutually exclusive for investment reasons in the near future.?*2 ComReg
understands that Eircom is not planning to rollout parallel networks in the same
area. However, Eircom may in some scenarios deploy a localised FTTH network
in areas that are predominantly FTTC, because the level of investment required
to upgrade the existing infrastructure to offer FTTC may not be economically
and/or technically feasible.

237 See in paragraph 4.240 of the Consultation.

238 See paragraph 4.243 of the Consultation.

239 See Section 7, at paragraphs 7.848 to 7.872 below.
240 ComReg Quarterly Key Data Report Q4 2017.

241 The industry pre-qualification file gives the maximum data-rate attainable for an Access Path based
on its electrical characteristics, as well as the premises that are capable of receiving FTTC. See
paragraph 8.534 of the Consultation for an overview of the pre-qualification file under the transparency
requirement with respect to network rollout.

242 However, ComReg note that an FTTC network can be upgraded to an FTTP network.
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In paragraph 3.76 Virgin Media’s point that an analysis of the HHI would provide
a useful insight into the extent of competition in the retail broadband market was
noted. Figure 7 below presents the HHI from Q2 2012 to Q4 2017.243

Figure 7: Herfindahl-Hirschman Index (HHI) — Q2 2012 — Q4 2017
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The index shows that market concentration, as measured by the HHI and in the
presence of regulation, has fallen from close to 3,000 in 2012 to 2,584 at the
end of 2017. The Competition and Consumer Protection Commission (‘CCPC’)
merger guidelines suggests that a HHI in excess of 2,000 indicates a highly
concentrated market.?** Notwithstanding this, ComReg notes that HHIs are
typically employed to assess changes in market concentration post-merger and
are a useful screening device in such assessments. HHIs alone are, however,
insufficient to draw firm conclusions about the extent of competition within
markets and, therefore, need to be considered alongside other factors.

In paragraph 3.76 ComReg noted Virgin Media’s clarification to paragraph 4.171
of the Consultation that Virgin Media does not operate a mobile radio access
network. ComReg is aware of its wholesale arrangement with Three and notes
that the point remains that Virgin Media offers a retail mobile service.

243 The HHI is computed based on data from ComReg’s Quarterly Key Data Report, where the index is

the sum of the squared market share of each firm in the market, i.e. HHI =

n s? This is a 4 firm HHI

and the market shares include Eircom, Virgin Media, Vodafone and OAOs (about 9% of the market).
For example, the shares for Q4 2017 are given in Figure 3.1.4 in ComReg’s Quarterly Key Data Report

for Q4 2017. The shares for Q4 2017 give an index of 2,584.
244 hitp://ccpc.ie/sites/default/files/CCPC%20Merger%20Guidelines 1.pdf.
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ComReg’s Position

3.157 Having considered Respondents’ views in paragraphs 3.22 to 3.76 above, and
considered developments in the market since the Consultation was published
in November 2016, ComReg considers that its assessment of the retail market
as set out in the Consultation remains appropriate (insofar as it informs the
subsequent analysis of the WLA and WCA markets).

3.158 In summary, ComReg has concluded that:

(@)

(b)

(c)

(d)

(e)

Retail broadband and narrowband internet access constitute separate
markets. All broadband products provided over copper, FTTx and CATV
networks have the same intended use. The analysis of product speed,
packages and prices outlined above provides evidence that these
products are positioned as alternative methods of accessing the
internet.

There is a chain of substitution between broadband products provided
over copper, FTTC, FTTH and CATV networks. The evidence at
ComReg’s disposal indicates that it is possible for a broadband
subscriber to switch to a faster broadband service for a similar or
cheaper price. However, the availability of FTTC, FTTH and cable
broadband products may limit the ability of customers to switch between
platforms in response to a hypothetical price increase.

Retail Mobile broadband and broadband products provided over Fixed
Wireless Access networks and Satellite networks are not effective
substitutes for retail fixed broadband provided over copper, FTTC,
FTTH and CATV networks. This is primarily due to functional
differences, customer usage and difference in pricing. Retail broadband
provided over copper, FTTC, FTTH and CATV networks is in a separate
market to broadband provided over satellite, FWA and 3G/4G networks.

The retail broadband market should not be segmented either by
customer type (i.e. residential or business) or by whether the broadband
access is sold as part of a bundle or on a stand-alone basis.

There is likely to be a national market for retail broadband, absent
regulation in the WLA and WCA Market. While ComReg recognises that
there are likely to be some differences in competitive conditions due to
the regional presence of an Alternative Network Operator (i.e. SIRO or
Virgin Media), the lack of differentiated pricing and limited differences in
demand characteristics across regions suggests the retail broadband
market is likely to be national, absent regulation in the WLA and WCA
Markets. However, it is not ComReg’s intention, in this Decision, to
conclude definitively on the geographic scope of the retail broadband
market, absent regulation in the WLA and WCA Markets.

3.159 ComReg intends to monitor the situation with respect to any variances in trends,
developments and competition, which may emerge in the retail broadband
market, and to keep the position under review during the lifetime of this market
analysis.
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4

4.1

Assessment of the WLA Market

In this section, ComReg outlines its assessment of Respondents’ views to
Questions 3 and 4 in the Consultation, which related to the WLA product and
geographic market assessment.

Position set out in the Consultation

4.2

ComReg considered the boundaries of the relevant WLA Market(s) from a
product and geographic perspective in Section 5 of the Consultation. This
involved assessing demand-side, supply-side and indirect constraints. In so
doing, ComReg considered the following issues:

(a) The relevant focal product i.e. the initial product against which potential
wholesale substitute products were then considered;?*°

(b) Whether any alternative WLA products should be included in the relevant
wholesale market, having regard to the effectiveness of any direct
constraints from wholesale demand-side substitutes and/or supply-side
substitutes (including self-supplied inputs);24¢

(¢) Whether any retail products should be included in the relevant wholesale
markets, having regard to the effectiveness of any indirect constraints from
the retail market;?4” and

(d) The geographic scope of the relevant WLA Market.?*®

WLA Product Market Definition

4.3

4.4

In identifying the focal product, ComReg set out its preliminary view in the
Consultation that Eircom’s LLU product, provided over Eircom’s copper network,
is the most appropriate focal product in the WLA Market.?*® ComReg also set
out its preliminary view that it considered the self-supply by SPs active in the
WLA Market to their respective retail businesses to be part of the WLA Market
because, typically, such supply is readily divertible to the wholesale merchant
market.?%0

ComReg subsequently set out its preliminary view that Eircom’s VUA products
share a sufficient number of the product characteristics with LLU products, along
with similarities of actual and intended use, such that they should be included in
the WLA Product Market.?>!

245 See paragraphs 5.8 to 5.13 of the Consultation.

246 See paragraphs 5.16 to 5.97 of the Consultation.

247 See paragraphs 5.98 to 5.170 of the Consultation.

248 See paragraphs 5.174 to 5.199 of the Consultation.

249 See paragraph 5.13 of the Consultation.

250 See paragraphs 5.14 to 5.15 of the Consultation.

251 See paragraph 5.40 of the Consultation.
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4.5

4.6

ComReg also recognised in the Consultation that SIRO’s network presence has
the potential to impose a degree of competitive constraint on Eircom in the WLA
Market and set out its intention, on a forward-looking basis, to include SIRO’s
VULA products within the WLA Product Market.?%?

ComReg considered the potential for WLA supply-side substitution by SPs
(including the issue of self-supply, where relevant) and was of the preliminary
view that the WLA Product Market does not include retail services provided over
the following networks.

CATV

4.7

FWA
4.8

ComReg set out its preliminary view?%3 that self-supply by a vertically integrated
CATV SP should not be included in the WLA Product Market having, amongst
other things, considered a report by independent consultants WIK (the ‘WIK
CATV Report’)?>* which examined from a technical perspective why it will not
likely be possible to provide a VULA-type service over Virgin Media’s CATV
network, within the lifetime of this market review.

ComReg’s preliminary view in the Consultation?®® was that there is unlikely to
be sufficient demand from Access Seekers for any hypothetical FWA-based
WLA product and such products should not, therefore, be included within the
WLA Product Market. The Consultation also noted that self-supply of local
access by an FWA SP should not be included within the WLA Product Market
because, for example, it is unlikely that an FWA SP could provide a WLA product
to third parties in the short term without incurring significant additional costs or
risks, and also because there is unlikely to be sufficient demand from third
parties for a WLA product over FWA networks (and therefore a lack of effective
direct demand-side constraint).

252 See paragraphs 5.53 and 5.54 of the Consultation.

253 See paragraphs 5.59 to 5.72 of the Consultation.

254 The Report is contained in Appendix 8 of the Consultation and ComReg Document 16/96b.

255 See paragraphs 5.73 to 5.79 of the Consultation.
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Localised Alternative FTTH

4.9 ComReg set out its preliminary view in the Consultation®>® that localised
alternative FTTH networks that are not active sellers in the wholesale market
should not be included in the WLA Product Market because it is unlikely that
there will be sufficient demand from Access Seekers for this type of WLA
product.?>” Furthermore, ComReg considered that this notional type of WLA
product is unlikely to be provided to third parties in the short term (without
significant additional costs or risks being incurred). The coverage of localised
alternative FTTH networks is so small in any event, at 2% of total premises
(currently 15,000)2%8 that even if it was included in the WLA Product Market
definition, ComReg’s overall conclusions are unlikely to be affected.

4.10 ComReg notes that, in April 2017, enet announced the planned rollout of WLA
fibre broadband to 10 towns, largely in the north west of Ireland.?>° In September
2017, enet announced a joint venture with SSE to bring fibre broadband to
115,000 premises in rural Ireland.?%© Some of this proposed investment was
intended to leverage enet's Metropolitan Area Networks (‘MANSs’). In

responding to a SIR,?®! enet considered that [<

L —— Y Y T T r——
I | Following discussions with enet in April 2018, ComReg was made

aware that [>< |
Y

I
I, | T

date, enet has FTTP?%? coverage of [¥<

I | oS at end March 2018. enet
currently has [< |l | active subscribers across both residential and
commercial premises passed. These are currently (as at April 2018), sold to [¢<

]

as a WCA Bitstream service, with handoff in Dublin.

256 See paragraphs 5.80 to 5.87 of the Consultation.

257 ComReg notes that such localised alternative FTTH networks are localised networks which do not
provide WLA services. The total coverage of alternative fibre networks and the take-up of FTTH-based
retail products (either broadband, TV or fixed telephony) in Ireland is currently very limited. According
to figures presented in the Q4 2017, QKDR 39,612 subscribers have a FTTH connection, with [3<

] and [< I | from a localised alternative FTTH network, representing 0.18%
of total (fixed and mobile) subscriptions and 0.22% of total fixed subscriptions. ComReg further
considers that it is unlikely that a hypothetical WLA service offered over localised alternative FTTH
networks would meet the expectations of Access Seekers, given issues including the very limited
geographic coverage of these networks.

258 Magnet's FTTH coverage is 15,000 premises (https://www.magnet.ie/residential/home-broadbandy/).

259 https://www.enet.ie/news/167/138/enet-to-bring-high-speed-fibre-networks-to-ten-regional-
towns.html.

260 https://www.enet.ie/news/177/138/Minister-launches-enet-SSE-100M-fibre-plan-for-regional-
Ireland.html.

261 gnet response to SIR issued in July 2017.

262 gnet uses the expression Fibre to the Premises (‘FTTP’); this includes both residential and
commercial premises and is therefore equivalent to the construction of the term ‘FTTH’, which, in
practice, also refers to the provision of service to both residential and commercial premises.
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411

In the EC Response to the Notified Draft Measures, the EC noted ComReg’s
decision to exclude the FTTH network infrastructure of localised alternative
operators from the wholesale market definitions (see EC Response in Appendix:
2). ComReg includes both Eircom and SIRO’s FTTH based VULA products in
the Relevant WLA Market. In Appendix: 3, ComReg reiterates that, while the
functionality and product characteristics of broadband provided over localised
alternative FTTH networks are comparable to larger-scale, up to and including
national, FTTH networks, the limited geographic coverage of localised
alternative FTTH networks means that any indirect demand-side constraint on
upstream wholesale markets is likely to be reduced as a consequence of such
limited geographic coverage. Accordingly, ComReg’s decision to exclude
localised alternative retail FTTH networks from the relevant wholesale market
definitions arises not from differences in product characteristics, but from the
lack of evidence that any localised alternative FTTH network intends to (or
could), through supply-side substitution, offer a wholesale product which would
act as a sufficiently effective and immediate demand-side wholesale substitute
(as set out at paragraph 4.9 above). In this respect, ComReg noted that, from
an Access Seeker perspective, purchasing wholesale FTTH services provided
over localised alternative FTTH networks having limited geographic reach,
would raise transaction costs (given the Access Seeker would have to continue
to purchase services from other networks in order to fulfil its overall demand).

Mobile

4.12

In the Consultation, ComReg did not consider hypothetical WLA over 3G/4G
networks to be in the WLA Product Market.?%3 ComReg examined, amongst
other things, functional differences and demand patterns and noted that the
three Irish MNOs (Vodafone, Three and eir) self-supply 3G/4G data services,
but that Vodafone also separately purchases WLA (and WCA) services from
third party suppliers in order to offer retail services, which suggests that mobile
broadband provided over a 3G/4G network is a complementary product rather
than a substitute for services provided in the WLA Market.

NBP Network

4.13

ComReg noted in the Consultation?® that the NBP contract will likely involve the
provision of VULA-type products, which may be a functional and technical
substitute for WLA products provided by Eircom. ComReg noted that it was too
early to conclude whether (and to what extent) the NBP SPs might act as an
effective constraint on Eircom’s WLA products, particularly as it is possible that
the NBP winner may have an effective monopoly in the NBP footprint.

Leased Lines

4.14 ComReg set out its preliminary view?%® that wholesale leased lines are not likely

to fall within the WLA Product Market due, inter alia, to substantial differences
in the cost of these services and the likely lack of demand-side substitutability.

263 See paragraphs 5.89 to 5.92 of the Consultation.

264 See paragraph 5.88 of the Consultation.

265 See paragraphs 5.93 to 5.95 of the Consultation.
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4.15

Having considered demand-side and supply-side substitution, ComReg then
went on to consider the extent of any indirect constraints.?%6 ComReg set out its
intention to monitor the extent and effectiveness of any constraints from
downstream retail services provided over alternative networks over the period
of this market review, having regard to the extent of any such indirect
constraints. It was noted that, if downstream retail services provided over
alternative networks develop in such a manner that they represent an indirect
constraint (i.e. such that they are effective in constraining the price setting
behaviour of a HM supplier of WLA-based LLU and VULA products), then it
would be prudent to initiate a further analysis to update the definition of the WLA
Market, competition assessment and/or remedies.?%’

Preliminary conclusions on WLA Product Market

4.16

4.17

In summary, ComReg was of the preliminary view in the Consultation that the
WLA Product Market comprised of (i) CG WLA Products, (i) NG WLA Products
and (iii) Eircom’s self-supply of these products via its copper, FTTC and FTTH
networks.

Having regard to the likely lack of effective indirect constraints, ComReg’s
preliminary view was that the WLA Product Market does not include retalil
services provided over the following networks:268

(a) CATV networks;

(b) Localised Alternative FTTH networks;
(c) FWA;

(d) Satellite broadband; and

(e) Mobile broadband.

WLA Geographic Market Definition

4.18

4.19

In the Consultation ComReg set out its preliminary view that the WLA Product
Market is likely to be national in scope.?%° This view was based on the existence
of a small number of competitors in the WLA Market, with Eircom having a high
and relatively static market share nationally, a lack of differentiated pricing
nationally and limited differences in demand characteristics across regions.

ComReg considered that there is a lack of direct and indirect constraints in the
WLA Market generally, with conditions of competition sufficiently homogeneous
to suggest that there are no sub-geographic markets. Notwithstanding this
preliminary view, ComReg noted the emergence of some localised competitive
pressure, and proposed to continue to monitor the situation and to revisit its
market definition, competition analysis and/or remedies, if appropriate.

266 See paragraphs 5.98 to 5.170 of the Consultation.

267 See paragraph 5.170 of the Consultation.

268 See paragraphs 5.171 to 5.173 of the Consultation.

269 See paragraphs 5.174 to 5.199 of the Consultation.
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Respondents’ Views
WLA Product Market Definition

4.20

4.21

4.22

Seven of the eight Respondents to the Consultation expressed views with
respect to ComReg’s preliminary views surrounding the WLA Product Market
definition.

Six respondents (ALTO, BT, enet, Sky, Virgin Media and Vodafone) agreed or
broadly agreed with ComReg’s preliminary views surrounding the WLA Product
Market definition. Eircom was the only respondent to disagree with ComReg’s
preliminary views surrounding the WLA Product Market definition, raising a
number of issues with ComReg’s assessment. Colt did not provide any explicit
views in its submission on the WLA Product Market assessment.

ComReg has summarised the Respondents’ main views, grouping the key
issues raised into the themes identified below, namely:

(a) CG LLU-based WLA as the appropriate focal product for the assessment,
and whether separate CG and NG WLA Markets exist (see paragraphs
4.23 to 4.31 below);

(b) The impact of the NBP on the WLA Market has not been adequately
considered (see paragraphs 4.32 to 4.33 below);

(c) Direct and indirect constraints from alternative networks suggest a broader
market definition (see paragraphs 4.36 to 4.55 below); and

(d) Bitstream Regional Handover should be included in the WLA Market and
other issues (see paragraphs 4.56 to 4.57 below).

CG LLU-based WLA as the appropriate focal product for the WLA
Product Market assessment, and whether separate CG and NG WLA
Markets exist

4.23

4.24

ALTO agreed with ComReg’s preliminary conclusions on the WLA Product
Market assessment that the geographic market is national in scope.

BT agreed with ComReg’s preliminary conclusions on the WLA Product Market
assessment, stating that it aligns with its experience of the market.
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4.25

4.26

4.27

4.28

4.29

4.30

Eircom noted that ComReg had identified LLU as the focal product in its WLA
Product Market assessment. Eircom noted that, due to the steady decline in
both LLU and Line Share products (illustrated by a table presenting LLU and
Line Share volumes from Q1 2015 to Q3 2016),%’° it may be more appropriate
to delineate the market on the basis of legacy and next generation technologies.
Eircom also emphasised that demand for legacy copper-based products is likely
to decline further over the lifetime of this market review as retail (and,
consequently, wholesale) demand migrates to next generation access. It
presented statistics from ComReg’s Quarterly Key Data Report (‘QKDR’) on the
numbers of DSL and VDSL lines,?’! noting that demand for NG WLA continues
to grow, and also noting that SIRO’s continuing network rollout, in addition to
the future awarding of the NBP contract, means that there will continue to be
increasing infrastructure-based competition.

Eircom expressed the view that, in general, products are substitutes where the
bandwidth achievable is greater than or equal to the substituted bandwidth,
which, in Eircom’s view, indicates that the separation of markets is logical
according to whether the access is provided on the basis of legacy or next
generation technologies.?"?

Eircom also considered that ComReg has not paid due consideration to the
nature of the market, which, it stated, is characterised by declining demand for
legacy technologies and an increasing demand for NGA.

enet agreed with ComReg’s preliminary conclusions on its assessment of the
WLA Product Market, stating that it shares ComReg’s view that the relevant
market comprises both current generation (LLU and Line Share products offered
over copper networks) and next generation (VULA products provided over FTTx
networks) WLA services.

Sky broadly agreed with ComReg’s preliminary conclusions on the relevant
WLA product and geographic market, noting that the assessment is supported
by outcomes evident in the market based on the relatively low number of
competitors, Eircom’s static/rising market share, the lack of differentiated
pricing, and limited differences in demand characteristics.

Vodafone agreed with ComReg'’s preliminary conclusion that the WLA Product
Market includes CG WLA (e.g. LLU and Line Share products) and NG WLA
products (e.g. VULA products over FTTx networks) for both business and
residential users. Vodafone agreed that WLA provided over Eircom’s copper
network (Local Loop Unbundling, or LLU), is the narrowest focal product to start
the analysis from, and that the focal product should not distinguish between
wholesale local access that is used to provide business services and residential
services. It also noted that, at the access level, connections used to supply
business and residential end users are essentially identical, even if the
downstream services (such as quality of service guarantees) may differ.

270 Table 1 in Eircom’s confidential Submission details its LLU and Line Share volumes.

211 See page 15 of Eircom’s Submission.

212 The chain of substitution analysis carried out by ComReg is detailed in paragraphs A3.62 to A3.89
of the Consultation and paragraph 4.94 and Appendix: 8 of this Decision.
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4.31 Virgin Media broadly agreed with ComReg’s preliminary view on definition of the
WLA Product Market, which encompassed both current and next generation
products. Virgin Media noted that substitution will occur over time towards
network infrastructure that is capable of delivering higher speeds, and that the
rate at which this substitution takes place over time in a given location will
depend on population density, the relative price of the services, and the
willingness of customers to pay for additional speed.

The impact of the NBP on the WLA Market has not been adequately
considered

4.32 Eircom considered that the NBP procurement process and the subsequent
award of the NBP contract will impact the WLA Market. It suggested that, as
ComReg is an advisor to the DCCAE, it should discuss with the DCCAE the
continuing plans on products which would be required to be offered under the
NBP. Eircom noted in its response that the NBP contract was still due to be
announced in 2017 and the successful bidder(s) would therefore be rolling out
its network during the market review period and, contrary to ComReg’s position
in the Consultation, there was not, therefore, complete uncertainty.

4.33 Eircom was also of the view that ComReg needs to provide assurances that it
will be in a position to review the situation when the NBP contract is awarded
and not a number of years after this, with Eircom suggesting that ComReg
should commit to commence a review, including public consultation,
immediately upon conclusion of the NBP tender process, given its view that the
NBP would have a definitive impact on the WLA Market.

4.34 Eircom considered that ComReg should commit to consult and conclude a
review within a 6-12 month period after the NBP contract award.

4.35 In its subsequent February 2018 letter to ComReg, Eircom stated that it would
no longer be the de facto provider of wholesale services in the NBP footprint
area and that, accordingly, it was neither accurate nor appropriate to define a
national WLA Market. Eircom added that developments in the NBP tendering
process which have led to enet emerging as the sole remaining bidder have
dissipated any uncertainty on the impact of the NBP market on both the WLA
and WCA markets.

Direct constraints and indirect constraints from alternative networks
suggest a broader market definition

4.36 Eircom disagreed with ComReg’s market definition and considered that there
are a number of issues with ComReg’s approach to assessing indirect
constraints in the WLA Market, including the assessment of dilution ratios,?’3
the critical loss test (‘CLT’)?# and the likely extent of switching to Eircom’s retail
arm in response to the pass-through into retail prices of a SSNIP in WLA
products.

273 In this context dilution ratios are a measure of the percentage increase in retail prices that would
occur in response to the pass-through of a SSNIP in WLA.

274 The CLT seeks to support a SSNIP analysis by providing an estimate of the percentage of customers
that would have to divert away from the focal product in response to a SSNIP (in this case the pass-
through of a wholesale SSNIP) to make the increase in the price of the focal product unprofitable.
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4.37 Eircom considered that, in ComReg’s assessment of dilution ratios, it would be
more appropriate to use a weighted average of prices for Eircom’s FTTC and
FTTH VUA products instead of solely using the price for FTTC-based VUA. It
noted that a weighted average wholesale price of VUA is likely to be higher than
that of Eircom’s FTTC VUA product and, as a consequence, the price-cost ratio
and subsequent percentage retail price increase from the SSNIP pass-through
will also be higher. In Eircom’s view, this implies that, in the case of NGA, price
increases at the wholesale level will ultimately result in greater increases at the
retail level and increased consumer switching behaviour as a consequence.
This could have the effect of potentially including the relevant products to which
switching has occurred in the WLA Market.

4.38 Furthermore, Eircom noted that NGA has, to a large extent, been rolled out in
urban and semi-urban areas where competition from Virgin Media is most likely
to be present, which implies that the indirect constraint that Virgin Media
provides at the wholesale level cannot be simply dismissed by ComReg.

4.39 In relation to the CLT, Eircom expressed its view that ComReg'’s estimates of
Marginal Costs were overestimated. Eircom considered that marginal costs may
differ between current customers and potential customers. To emphasise this
view it provided an example of a new customer, in which the Customer Premise
Equipment (‘CPE’) will be classified as a marginal cost; however, in the case of
an existing customer, CPE is considered to be a sunk cost.?’®> Eircom noted that
ComReg’s estimates of marginal costs appear to be based on the Discounted
Cash Flow (‘DCF’) model and, having regard to this, Eircom defined the retalil
broadband DCF costs for an existing customer broadly as either sunk or
incremental, as detailed in Table 6 below.

Table 6: Retail Broadband Costs for existing customers - extract from Eircom Submission?76

Sales Sunk
Modem Sunk
Delivery Sunk
Backhaul Sunk
IP connectivity Incremental
Connection Sunk
Billing Incremental
Marketing and Product Development | Sunk
Accommodation Sunk
Helpdesk Incremental
Order handling Sunk
Servers Sunk
Corporate overheads Sunk

275 *Sunk’ costs refer to costs which cannot be recovered once incurred. Incremental costs typically vary
with respect to consumer demand. Eircom also noted that backhaul in this case is the cost of
interconnect paths and that as this is only likely to be flexible in a case where customer decline is
catastrophic, which is classed as a ‘sunk’ cost.

276 Eircom Submission, page 17.
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4.40 Table 7 below sets out the estimated costs for the LEA?’” by access type, as

provided by Eircom.

Table 7: Incremental and Sunk Costs for the LEA — extract from Eircom Submission

441

4.42

[$<REDACTED]?78
[< LEA Incremental Sunk Totals
. I I I
I I | -
N I | N |

Eircom considered that the marginal costs estimated by ComReg
underestimated the margin associated with existing customers and therefore
will overestimate the Critical Loss Value (‘CLV’), i.e. the threshold at which
changes in retail demand would potentially undermine the profitability of a
SSNIP (with the consequence being that a broader Product Market definition
was warranted). Eircom also presented figures from Ofcom’s calculations of
marginal costs for comparison purposes, where marginal costs were in the
range of £0.50 to £2.50 for LLU and £7.00 to £10.00 for IPStream/WBC;?’° on
the basis of these estimates of marginal costs, Ofcom’s calculations of the
margin were 3.33% to 16.67% for LLU and 31.83% to 45.45% for
IPStream/WBC.

Eircom suggested that, in this context, ComReg has most likely overestimated
CLVs in the Consultation, and it is of the view that Virgin Media provides an
indirect constraint at the wholesale level. In addition, Eircom considered that the
relevant retail market should be extended to include mobile broadband, FWA
and satellite, as these may also provide indirect constraints at the wholesale
level. Eircom queried why ComReg has excluded mobile broadband, FWA and
satellite from the retail broadband market, without any analysis regarding the
level of indirect constraint arising from these potential substitutes.

217 Larger Exchange Area (‘LEA’) means the total geographic area comprising individual exchange
areas, each of which satisfies at least one of several criteria. The full definition is outlined in Section 2.1
of the Decision Instrument at Annex 3 of ComReg Decision D04/13 (‘2013 Bundles Decision’).

278 Eircom Submission, page 17.

219 |PStream is BT’s (UK) legacy Bitstream product, which was superseded by the 21CN-based
Wholesale Broadband Connect (WBC) product. WBC supports ADSL2+ which delivers a theoretical
maximum throughput of 24Mbit/s rather than the 8Mbit/s offered by IPstream (based on ADSL1).
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4.43

4.44

4.45

4.46

Eircom set out concerns in relation to the retail market definition with specific
regard to the application of the SSNIP test and the way in which consumers’
responses to such a hypothetical price increase were estimated. Eircom
referred to respondents being asked how they would respond to a €2 increase
in the price of their broadband package and noted that this is an across-the-
board price increase. Put differently, it expressed concern that respondents on
all platforms, whether business or residential users, or purchasers of bundles or
standalone products, were asked how they would respond to the €2 increase.
In Eircom’s view, this is therefore not representative of a SSNIP for all
customers, as this should be related to a 5% or 10% increase in the particular
price they pay for the service they use and, therefore, is likely to skew the
response in terms of under-estimating hypothetical switching behaviour.

Further to paragraph 4.43 above, Eircom noted that it would be more
appropriate if ComReg considered a lower increase in the retail price in the
context of indirect constraints in the wholesale market, and on the basis of the
dilution ratio.?8 It questioned the estimated switching behaviour that ComReg
reported in response to a 10% notional retail price increase, and noted that the
approach taken by ComReg in the Consultation is likely to significantly
overestimate retail customers’ behavioural responses.

Eircom considered that the manner in which ComReg conducted the CLT is not
robust in terms of estimates of both marginal costs and CLVs in addition to the
appropriate estimates of customers’ behavioural responses against which to
compare these CLVs. These responses inform the extent to which various retalil
services may provide indirect constraints at the wholesale level.

Eircom noted ComReg's preliminary conclusion that any loss of Eircom's
wholesale revenue from a SSNIP in WLA services would be mitigated by Access
Seekers switching to retail products from Eircom.?8! In Eircom’s view, ComReg
has not performed sufficient analysis on the extent of this trade-off and it
considers that, in the absence of regulation, Eircom would still be constrained
in its behaviour by ex post competition law, adding that, if Eircom held a position
of dominance in the WLA Market, a margin squeeze would be considered an
abuse of such dominance.

280 See page 18 of Eircom’s Submission which notes that, in the context of indirect constraints in the
wholesale market where it would be appropriate to consider a lower increase in the retail price on the
basis of the dilution ratio, the estimated switching behaviour that ComReg claims is in response to a

“10% notional retail price increase” and that “would likely significantly overestimate retail customers

3’

behavioural responses” may in actuality be more representative of the pass through of a SSNIP at the
wholesale level.

281 As set out in paragraph 5.161 of the Consultation, ComReg’s view was, in fact, that any loss of
Eircom's wholesale revenue from a SSNIP in WLA services would be mitigated by retail customers of
the Access Seekers purchasing WLA switching to retail products from Eircom.
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4.47

4.48

4.49

4.50

451

4.52

In relation to alternative FTTH networks, Eircom stated that, in a scenario where
there are two different successful bidders for the NBP, there could potentially
be four different FTTH providers:?82 Eircom Wholesale commercial FTTH, SIRO
commercial FTTH, NBPCo 1A services and NBPCo 1B services. Eircom
expressed the view that the two NBPCos would be entering the market during

wholesale providers, including BT and Eircom Wholesale, to provide such
services. Eircom also noted that, in addition to the established wholesale SPs,

Eircom Wholesale, BT, and SIRO to purchase their respective wholesale
offerings, and that various smaller SPs have signalled their intention to establish
relationships with SIRO, which in its view strongly suggests that integrating with
more than one wholesale provider is not a technical or economic barrier.

n
=
<
S
o
—+
(1)
o
ap
N

Eircom’s own self-supply that is relevant, given ComReg
conclusion that, on an analysis of supply-side and indirect substitution, WLA
products delivered over alternative networks are not part of the WLA Market.

282 Eircom’s proposed scenario assumes that such NBPCos are independent of the successful bidders.

106



Response to Consultation and Decision ComReg 18/94

4.53

4.54

4.55

Vodafone agreed in principle with ComReg’s preliminary view that Eircom’s
fibre-based WLA products (e.g. Eircom’s VUA products provided over FTTH and
FTTC networks) should be included in the WLA Market, on the basis that they
have sufficiently similar product characteristics, intended use and pricing.
Vodafone also agreed in principle that on a forward-looking basis, WLA provided
over SIRO’s FTTH network could be included in the WLA Market, but stressed
that, in practice, due to its limited coverage, the SIRO network is unlikely to
impose an immediate and effective constraint on Eircom during the lifetime of
this market review.

Vodafone agreed that based on an assessment of supply-side constraints,
hypothetical WLA services supplied over alternative network infrastructures
(including CATV, FWA, localised alternative FTTH networks, mobile 3G/4G
networks and leased lines) should not be included in the WLA Product Market,
noting that ComReg had set out its preliminary views in the Consultation that
retail broadband services provided over FWA, satellite and mobile networks do
not likely fall within the relevant retail broadband market. Vodafone is of the view
that this therefore implies that it would not have been relevant for the WLA
Product Market assessment to include hypothetical WLA products provided over
these alternative network infrastructures. Vodafone noted the high entry barriers
to establishing a substantial new fixed network (or the low probability and the
high cost implications associated with gaining wholesale access to the Virgin
Media network) means that supply-side substitution over alternative networks
would not be plausible.

Regarding the assessment of indirect constraints, Vodafone noted that retalil
services supplied over alternative network infrastructures (including CATV,
FWA, localised alternative FTTH networks, satellite and mobile broadband) are
not included in the WLA Market and agreed that retail services provided by
Virgin Media do not constrain Eircom’s prices in the WLA Market. It continued
by noting that Virgin Media’s network coverage is limited (to 45% of households
in Ireland, mainly in urban areas, and with minimal provision to business users)
which would severely constrain consumers’ ability to switch. Vodafone also
noted that Eircom has recently implemented a number of VUA price increases,
by up to €3.50 in the case of FTTC-based VUA, and by up to €3 in the case of
FTTH-based VUA products, effective from 1 September 2016.
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Bitstream Regional Handover should be included in the WLA Market and
other issues

4.56

4.57

BT considered that the Bitstream Regional Handover?®3 product forms part of
this market as it is a national product and depends on interconnects throughout
the country to achieve its maximum discount. BT considered that, in many parts
of the country, it is the only realistic way to interconnect with the Eircom network,
as getting to the local VUA interconnection points is uneconomic. BT also noted
that ComReg’s proposed de-regulation of the leased lines market?®* further
increases the need for this handover service to be included within the WLA
Market, as leased line and Ethernet backhaul from Eircom may not continue to
be made available or be available on an economically viable basis in the future,
should the leased line/WHQA market be de-regulated.

While agreeing with the WLA Market definition set out by ComReg, Sky
referenced ComReg’s statement in the Consultation that:

“Eircom’s VUA products are currently priced at €23 per month (with
higher prices for higher speeds)...”8°

noting that Eircom’s primary VUA product is its FTTC POTS-based NG VUA
service with current port rental charges of €8.09 a month (a 35% price increase
from €5.98 as notified in May 2016). Sky further noted that Eircom’s standalone
FTTC-based VUA product accounts for less than 20% of Eircom’s NGA
customer base (wholesale and retail) and that, in Sky’s view, it is important that
ComReg references this as it bolsters the majority of ComReg'’s proposals.

WLA Geographic Market Definition

4.58

4.59

4.60

Seven of the eight Respondents to the Consultation referred to ComReg’s
preliminary views on the WLA geographic market definition.?®® Six respondents
(ALTO, BT, enet, Sky, Virgin Media and Vodafone) agreed with ComReg’s
proposed WLA geographic market definition, and in some cases commented on
particular aspects of the analysis below. Eircom was the sole respondent that
disagreed with ComReg’s preliminary conclusions on the WLA geographic
market definition, and raised a number of issues in this regard (as set out in
paragraphs 4.65 to 4.67 below).

ALTO agreed with ComReg’s preliminary conclusions on the geographic market
assessment, noting that the market is unlikely to change over the period of the
review, given the slow pace of development regarding new market entry, and
uncertainty surrounding the NBP.

BT agreed with ComReg’s preliminary conclusions, noting that the balance of
market shares is unlikely to change over the period of the review, given that
SIRO had only 1% market share (at the time of responding to the Consultation).

283 Regional Handover is the handover of Bitstream Plus traffic to a SP’s Wholesale Ethernet
Interconnect Link (‘WEIL’) in the same region. Regional Handover is offered at a discounted rate to the
standard Bitstream Plus Handoff given that this traffic does not traverse Eircom’s Core NGN Network.

284 Market Review: Wholesale High Quality Access at a Fixed Location Consultation, ComReg
Document No. 16/69, August 2016 (‘WHQA Consultation’).

285 See paragraph 5.41 of the Consultation.

286 See paragraphs 5.174 to 5.199 of the Consultation.
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4.61

4.62

4.63

4.64

4.65

4.66

4.67

4.68

Colt did not provide any explicit views on ComReg’'s assessment of the
geographic scope of the WLA Market.

enet and Virgin Media agreed with ComReg’s preliminary view that the WLA
Market is national.

Sky agreed that, given the lack of direct and indirect constraints in the WLA
Market generally, the conditions of competition are sufficiently homogeneous
such that there are no sub-geographic markets. Sky noted that evidence of
localised competition is no longer as prevalent as was the case following the
2013 NGA Decision,?®” due to substantial net growth in Virgin Media
subscribers, which has been reversed since that Decision in 2013.

Vodafone agreed with ComReg’s preliminary conclusion that the WLA Product
Market is national in scope on the basis that there is insufficient evidence to
suggest clear differences in geographic entry conditions, insufficient differences
in the number and size of potential competitors, the distribution of market shares
not being suggestive of differences in competitive conditions across different
geographic areas, and given that Eircom’s pricing of WLA products is
national,?8 which points to the existence of common pricing constraints.
Furthermore, Vodafone highlighted ComReg’s view in the Consultation that
Virgin Media, as the main Alternative Network Operator, covers only 38% of the
2 million premises in Ireland and that it does not provide wholesale products in
the WLA Market (which, in any case, would not be technologically feasible), nor
does it wish to do so.

Eircom disagreed with ComReg’s preliminary views that the WLA Market is
national in scope, with Eircom noting that, in the context of sub-national retalil
broadband markets and the patterns of network rollout, the WLA Market is likely
to be sufficiently differentiated on a regional basis, such as to warrant the
delineation of separate urban and rural geographic markets.

Eircom considered that SIRO’s entry to the WLA Market is very relevant to this
market review and, where Eircom Wholesale and SIRO overlap, it would seem
to indicate some geographical distinction in the provision of WLA. Eircom also
considered that the NBP is also suggestive that the WLA Market is not
sufficiently homogeneous on a national level and serves to justify the delineation
of separate geographic markets.

Eircom also considered that ComReg is incorrect in its assessment of indirect
constraints in the WLA Market on the basis that the retail broadband market is
sufficiently differentiated in urban and rural areas and given its view that Virgin
Media poses an effective indirect competitive constraint in the WLA Market.?8°

In its February 2018 letter to ComReg, Eircom suggested that a number of
market developments had occurred since the publication of the Consultation,
which should be taken into account by ComReg. These include:

287 ComReg Decision D03/13, Document number 13/11, dated 31/01/2013 (the ‘2013 NGA Decision’).

288 ComReg notes that the national pricing of WLA products occurs in the presence of regulation.

289 |n paragraphs 3.49 and 3.50 above, ComReg noted Eircom’s view that ComReg has incorrectly
defined the geographic scope of the retail broadband market due to differences in NGA rollout and
means of network access between urban and rural areas, the extent of LTE-based Mobile Broadband
coverage in rural areas, and the existence of the NBP.
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4.69

4.70

(a) The continuing rollout of SIRO’s network, and the conclusion of contracts
between SIRO and various retail providers of broadband,;

(b) The announcement of a joint venture between enet and SSE to roll fibre
out to 115,000 premises by 2019;

(c) The incremental rollout of its network by Virgin Media;

(d) The formation of a strategic partnership between Imagine and Huawei to
rollout a ‘Wireless to the x’ network, with 85% coverage by 2019; and

(e) The partnership between enet and SIRO, whereby enet will become a
SIRO aggregator.

In the same letter, Eircom advocated that, in view of such developments:

“ComReg engage in the process of re-consulting on the Wholesale
Local Access (WLA) and Wholesale Central Access (WCA)
markets. 290

ComReg has summarised the Respondents’ main views below, grouping the
key issues raised into the following identified themes:

(a) WLA Market is national in scope and this is unlikely to change within the
review period (paragraphs 4.71 to 4.82 below); and

(b) Evidence suggests sub-geographic WLA Markets exist (paragraphs 4.83
to 4.87 below).

WLA Market is national in scope and this is unlikely to change within the
review period

4.71

4.72

4.73

ALTO agreed with ComReg’s preliminary conclusions on the geographic market
assessment for the WLA Market and stated that it is clear that Eircom (including
its wholesale arm) has a ubiquitous network/network access. ALTO also agreed
that the market is unlikely to change over the period of the review, given that
certain new entrants have developed and progressed more slowly and face
certain technological complications, in addition to the uncertainty surrounding
the NBP.

BT also agreed with ComReg’s preliminary conclusions on the WLA geographic
market assessment, noting that Eircom has national ubiquitous network access
to premises in Ireland. BT also noted that the balance of market shares is
unlikely to change over the period of the review, given that SIRO had only 1%
market share (at the time of BT’s submission to the Consultation in January
2017) and because the installation of FTTH services faces additional installation
complexity irrespective of whether it is SIRO or Eircom.

In its response to the Consultation, enet also agreed that the relevant
geographic market for WLA is national in scope.

290 Eircom letter to ComReg dated 15 February 15 2018, at page 1.
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4.74 Sky agreed that, given the direct and indirect constraints in the WLA Market
generally, the conditions of competition are sufficiently homogeneous such that
there are no sub-geographic markets. Sky noted that, relative to the timeframe
of the 2013 NGA Decision, the evidence now suggested there was less localised
competition. Sky noted that the then-substantial net growth in Virgin Media
subscribers coupled with declining Eircom subscribers has been reversed. Sky
presented a chart (set out at Figure 8 below) showing Virgin Media growth
compared to Eircom’s platform growth since Q1 20009.

Figure 8: Virgin Media v Eircom quarterly platform growth since Q1 2009 — extract

from Sky’s Submission?%!
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4.75 Sky noted that this showed that Eircom’s net subscriber growth in WLA
(including self-supply) and WCA has significantly out-performed Virgin Media’s
subscriber net growth since Q2 2013, with Virgin Media’s market share and
subscriber base having declined for the last three consecutive quarters.?92

4.76 Vodafone agreed with ComReg’s preliminary conclusion that the WLA Product
Market is national in scope.

291 See page 4 of Sky’s Submission.
292 ComReg considers that the last three quarters relate to Q1 to Q3 2016.
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4.77

4.78

4.79

4.80

In Vodafone’s view, local access networks, and telecommunications networks
more generally, have a fixed and pre-defined geographic presence, implying
that a wholesale buyer of a WLA product would only be able to switch its
demand to an alternative area if the retail customer is willing to move to that
area. Vodafone considered that this would only be possible if a sufficient number
of downstream customers would move location in response to the hypothetical
price rise at the wholesale level, such as to make the price rise unprofitable.
Vodafone considered that, given that the cost associated with moving location
is likely to be significant, it would be reasonable to conclude that geographic
demand-side substitution is either a very weak or non-existent constraint.

Vodafone considered that supply-side substitution is likely to be limited by the
need for a SP in a different geographic area to invest in new infrastructure and
that, in the case of local access networks, this would involve significant sunk
costs and therefore make it very unlikely that, in response to a hypothetical
increase in the price of WLA services, supply-side substitution would occur.

Vodafone considered that demand and supply-side substitution would generally
lead to the definition of very narrow geographic markets, which are unlikely to
be practical to analyse or to be representative of the competitive constraints that
exist. In its view, this is why the geographic scope of local access markets is
usually based on an assessment of other relevant factors, such as the presence
of common pricing constraints between different geographic areas.

Vodafone referred to ComReg’s analysis in the Consultation, noting that it
demonstrates that there is a lack of direct and indirect constraints in the WLA
Market, despite the emergence of some local competitive constraints. Vodafone
agreed with ComReg’s preliminary conclusions that the WLA Market is national
in scope on the basis that:

(a) There is insufficient evidence to suggest clear differences in geographic
entry conditions;

(b) The number and size of potential competitors is insufficient. In particular,
as noted in the Consultation, SIRO’s rollout of its FTTH network has been
slower than expected,;

(¢) The distribution of market shares is not suggestive of differences in
competitive conditions across different geographic areas — given SIRO’s
limited network rollout and Virgin Media’s static retail market share (self-
supply)?®3 Eircom is likely to maintain its relatively high market share; and

(d) Eircom’s pricing of WLA products is national (pointing to the existence of
common pricing constraints) and, having regard to network coverage, any
geographic differences arise as a result of the availability of different WLA
products, rather than price.

293 For the avoidance of doubt, ComReg did not include Virgin Media’s self-supply in the relevant WLA
Product Market definition.
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4.81

4.82

Furthermore, Vodafone agreed with ComReg’s view in the Consultation that
Virgin Media, as the main Alternative Network Operator, covered only 38% of
the 2 million premises in Ireland and that it does not provide any wholesale
products in the WLA Market (which, in any case, would not be technologically
feasible), nor does it wish to do so.

Virgin Media broadly agreed with ComReg’s preliminary view that there is a
national WLA Market.

Evidence suggests that sub-geographic WLA Markets exist

4.83

4.84

4.85

4.86

4.87

Eircom disagreed with ComReg’s preliminary conclusions on the geographic
market assessment for the WLA Market. It disagreed that the WLA Product
Market is national in scope stating that, although there are a small number of
competitors in the WLA Market, in the context of its view that sub-national retalil
broadband markets exist, and given the patterns of network rollout, the WLA
Market is likely to be sufficiently differentiated on a regional basis to indicate the
presence of separate geographic markets based on an urban / rural distinction.

Eircom considered that SIRO’s entry to the market is very relevant in this
scenario and leaving aside the NBP, SIRO is only rolling out in urban areas.
Eircom noted that, at the time of its Submission to the Consultation (January
2017), SIRO had launched services in nine towns and Eircom was of the view
that SIRO would launch in a further eight towns over the course of 2017. Eircom
noted that its wholesale arm provides FTTC-based VUA in all of these towns,
while Eircom Wholesale FTTH-based VUA overlaps with SIRO in seven of those
nine towns where SIRO is currently present. Together, Eircom considered that
this would seem to indicate a geographic distinction in the provision of WLA.

In relation to the NBP, Eircom considered that the NBP is aimed at addressing
a market failure i.e. the fact that, due to economics of density, commercially-
based rollout is not viable, and such a market failure is necessary to justify the
provision of State Aid. Eircom noted that the NBP intervention area will not cover
those areas where services have already been commercially deployed. In the
intervention areas, the successful NBP bidder will be required to provide
wholesale network access. Eircom considered that NBP intervention is
inconsistent with the conclusion that the WLA Market is sufficiently
homogeneous nationally to justify a defining a geographic market that is national
in scope.

Eircom noted ComReg’s statement in paragraph 5.199 of the Consultation that:

“...given the lack of direct and indirect constraints in the WLA Market
generally, the conditions of competition appear to be sufficiently
homogenous such that there are no sub-geographic markets. This is
notwithstanding the emergence of some localised competitive
pressure.”

Eircom expressed the view that ComReg is incorrect in its assessment of
indirect constraints in the WLA Market on the basis that the retail broadband
market is sufficiently differentiated in urban and rural areas and its view that
Virgin Media acts as an effective indirect constraint in the WLA Market (with
Eircom citing Virgin Media’s market share in urban areas at around 45%-55%).
Therefore, in light of these points, Eircom suggested that ComReg needs to
reassess the geographic scope of the WLA Market.
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ComReg’s Assessment of Respondents’ Views
WLA Product Market Definition

4.88 In this section, ComReg assesses Respondents’ views under each of the key
themes identified in paragraph 4.22 above, as follows:

(a) CG LLU-based WLA as the appropriate focal product for the WLA Product
Market assessment and whether separate CG and NG WLA Markets exist
(see paragraphs 4.89 to 4.107 below);

(b) The impact of the NBP on the WLA Market has not been adequately
considered (see paragraphs 4.108 to 4.112 below);

(c) Directand indirect constraints from alternative networks suggest a broader
market definition (see paragraphs 4.113 to 4.157 below); and

(d) Bitstream Regional Handover should be included in the WLA Market, and
other issues (see paragraphs 4.158 to 4.167 below).

CG LLU-based WLA as the appropriate focal product for the WLA
Product Market assessment, and whether separate CG and NG WLA
Markets exist

4.89 In paragraphs 4.23 to 4.31 above, ComReg summarised the main views of
Respondents regarding the proposed focal product and likely substitution in the
WLA Market. Six respondents (ALTO, BT, enet, Sky, Vodafone and Virgin
Media) agreed broadly or entirely with ComReg’s preliminary view that Eircom’s
LLU products, provided over its copper network, represent the most appropriate
focal product in the WLA Market and that Eircom’s VUA products share a
sufficient number of the product characteristics with LLU products, such that
they should be included in the WLA Product Market.

490 ALTO and BT agreed with ComReg’s preliminary conclusions on the WLA
Product Market assessment, with BT further noting that this position is
consistent with BT’s experience of the market. As noted in paragraph 4.28, enet
stated that it shares ComReg’s view that the relevant market comprises both
current generation (LLU and Line Share products offered over copper networks)
and next generation (VULA products provided over FTTx networks) WLA
services. In paragraph 4.29, ComReg noted Sky’s agreement and view that
ComReg’s position is supported by outcomes evident in the market based on
the relatively low number of competitors, Eircom’s static/rising market share, the
lack of differentiated pricing and limited differences in demand characteristics.

4.91 Vodafone agreed that the WLA Product Market includes CG and NG WLA
products, for both business and residential users. Vodafone also agreed that
WLA provided over Eircom’s copper network (LLU), is the narrowest focal
product to start the analysis from (see paragraph 4.30 above). Virgin Media also
agreed with ComReg’s assessment and specifically the inclusion of current and
next generation products in the same Product Market (see paragraph 4.31
above).
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4.92

4.93

4.94

As noted in paragraphs 4.25 and 4.26, Eircom considered that it was more
appropriate to identify separate CG and NG WLA Markets. ComReg does not
agree with Eircom and cannot find sufficient reasoning or justification on a
forward-looking basis for defining differentiated WLA Markets on the basis of
technology (i.e. one market for CGA products and another market for NGA
products) over the lifetime of this market review. ComReg notes that Eircom’s
suggestion somewhat contradicts its view set out in paragraph 4.26 above that,
in general, products are substitutes where the bandwidth achievable is greater
than, or equal to, the substituted bandwidth.

ComReg acknowledges there has been a decline in demand for CGA products
in recent years, but does not consider that this decline is sufficient to justify the
delineation of the WLA Market on the basis of technology for the reasons set
out in paragraph 4.94 below.

In Appendix: 8, ComReg presents an updated analysis of the chain of
substitution?®* between products, similar to Appendix 3 of the Consultation.
Figure 9 below shows the average monthly cost of broadband for 91 residential
tariffs by ‘headline’ download speed.?®® Figure 9 shows that, for each broadband
speed, there is an overlap with the range of costs associated with other similar
headline speeds. For example, the monthly cost of broadband offered at speeds
‘up to 30MPB’ falls within the range of the average cost of broadband offered at
speeds of 30-100MB and 100-250MB. This result indicates that it is possible for
a subscriber to switch to a faster broadband service for a similar or cheaper
price. There is also a positive relationship between speed and price, meaning
broadband services offering higher speeds have a higher average cost per
month. These factors also indicate that if the price of a broadband product
offered at one speed was to increase by a small but significant amount,
customers would be able to switch to an alternative product to retain the original
price, or switch to an alternative product to receive a higher broadband speed
at the same (higher) price. On this basis, ComReg does not consider it
appropriate to delineate the retail market for broadband into CG and NG
components as the analysis of retalil tariffs suggests that there is a chain of
substitution between CG and NG products.

294 A chain of substitution refers to the substitutability between a number of similar products, which could
lead to each of these products being part of the same market. A chain of substitution implies that a
product at one end of the chain can potentially exert an indirect constraint on a product at the other end
of the chain. For example, if product B is a substitute for products A and C, while A and C may not be
direct substitutes, they may be considered to be in the same Product Market since their respective
pricing may be constrained by substitution to B.

295 An overview of the methodology is outlined in Appendix: 8.
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Figure 9: Average Monthly Cost of Residential Broadband by Headline Download
Speed - Q4 2017
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4.95 ComReg has previously set out and justified why Eircom’s VUA products are
likely to be an effective substitute for physical unbundled services, such as LLU,
which should therefore be included in the WLA Product Market.??® With both CG
and NG WLA products serving similar purposes in providing access, ComReg
remains of the view that VULA is likely to be an effective substitute for LLU.
ComReg considers that VULA products, which are active Layer 2 products with
local hand off, have the potential to mimic an unbundled copper access path
insofar as is practical, and can allow SPs to have a high level of control over
their product offerings. VULA products allow SPs to replicate the potential that
LLU affords as it is ‘virtual unbundled access’ and can allow the Access Seeker
the ability to differentiate products and services to those offered by the
incumbent, in addition to affording End Users with higher speeds over VULA
products, compared to LLU.

4.96 Furthermore, in the Consultation ComReg examined a range of criteria to
assess whether Eircom’s VUA product should be included in the WLA Market.2%7
Notwithstanding the decline in demand for CG WLA products in recent years, it
remains the case that NG WLA products are sufficiently similar to CG WLA
products from a technical and functional perspective. In this context, ComReg
notes that the following criteria are relevant:

2% See paragraphs 5.18 to 5.47 of the Consultation.

297 Explanatory Note to the 2014 Recommendation, page 43 onwards.
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(a) Access occurs locally: in the case of Eircom’s Local VUA product the
customer traffic handover point is at the same point in the network
hierarchy as a physical LLU product (i.e. at the local exchange); for the
Remote VUA product, the local condition can be fulfilled for Eircom’s VUA
products even if the point of interconnection is not at the local exchange,
but at a suitable location.?%

(b) Guaranteed bandwidth and uncontended access is available: the Access
Seeker manages the bandwidth requirements of their customers as the
VULA product supports a range of data speed profiles that the Access
Seeker can select (both rate adaptive and stable) and so the potential data
rate that can be offered to an End User by the Access Seeker is not
curtailed whether they are using Eircom’s Local VUA or Remote VUA
product; the fibre connection between the cabinet DSLAM and the
Aggregation Node is shared - however, the fibre path will have more than
sufficient bandwidth capacity to match customer demands, and should a
capacity limit be reached in terms of bandwidth, then additional capacity
can be added, if required. This effectively provides a dedicated logical
uncontended path between the customer’s premises and the customer
traffic handover point.

(c) Access Seeker maintains control over transmission network: in paragraph
5.38 of the Consultation, ComReg outlined the features of Eircom’s VUA
product. An Access Seeker making use of VUA has sufficient control over
broadband (and other) service offerings available to the End User, in terms
of product specification and the quality of service parameters. This is
achieved because an Access Seeker has control of the CPE and the core
network elements and has indirect control of the Access Path by means of
a flexible and configurable virtual access product. This combination of
direct and indirect control facilitates innovation and product differentiation
comparable to that of LLU.

4.97 ComReg set out its position in Section 4 of the Consultation®®° that, at the retail
level, CGA and NGA technologies are considered to be substitutes on the basis
of the consideration of factors which include product characteristics, pricing,
intended use, and Service Providers’ views on substitutability. On this basis,
and as set out in paragraphs 4.95 to 4.96 ComReg remains of the view that
copper-based broadband (DSL) is a substitute for next generation broadband
(VDSL - FTTX).

298 paragraph 5.23 of the Consultation explains Local and Remote VUA. With Local VUA, the Eircom
MDF/ODF and the customer traffic handover point are co-located in the same exchange. With Remote
VUA, the Eircom MDF/ODF and the customer traffic handover point are not co-located in the same
exchange but are served by the same Aggregation Node.

299 ComReg'’s preliminary view of substitutability between CGA and NGA (FTTC and FTTH) products is
outlined in paragraphs 4.95 to 4.116 of the Consultation.
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4.98

4.99

Evidence from both the 2014 WLA/WCA Market Research3%° and updated 2017
WLA/WCA Market Research®! indicates that consumer and business
Respondent’s view copper-based broadband and FTTx broadband to be
substitutes. The 2014 WLA/WCA Market Research showed that, of those
residential respondents with broadband purchased as part of a bundle, 24% of
residential respondents on a copper network said that they would definitely or
maybe change their behaviour in response to a hypothetical price increase. 57%
of these respondents indicated that they would cancel their subscription and
switch to an alternative network. 76% of these respondents reported that they
would be very likely or fairly likely to follow through on this change. Of those
residential respondents who indicated that they would cancel and switch in
response to the hypothetical price increase and were likely or fairly likely to do
so, 22% indicated they would switch to a broadband service provided over a
fibre network. The 2014 WLA/WCA Market Research showed that, for business
respondents whose broadband is part of a bundle, if the price of broadband
increased by €2 per month, 32% of businesses on a copper network would
definitely or maybe change their behaviour in response to a hypothetical price
increase. 66% of these respondents indicated that they would cancel their
subscription and switch to an alternative network. Of these respondents, 86%
said they were fairly likely or very likely to do so in response to a €2 increase in
the price of their FTTC-based broadband service. Of those that said that they
would switch, 28% said that they would switch to a broadband service provided
over a Fibre Network. The outcomes for businesses whose copper-based
broadband service is not part of a bundle were similar.

Similarly, the 2014 WLA/WCA Market Research showed that respondents also
considered copper-based broadband to be a substitute for fibre-based
broadband. 25% of residential respondents on an FTTC network said that they
would definitely or maybe change their behaviour in response to a hypothetical
price increase. 47% of these respondents indicated that they would cancel their
subscription and switch to an alternative network. 76% of these respondents
reported that they would be very likely or fairly likely to follow through on this
change. Of those residential respondents who indicated that they would cancel
and switch in response to the hypothetical price increase and were likely or fairly
likely to do so, 49% indicated they would switch to a broadband service provided
over a copper network. The 2014 WLA/WCA Market Research showed that, for
business respondents, 24% on an FTTC network indicated that they would
definitely or maybe change their behaviour in response to a hypothetical price
increase. 79% of these respondents indicated that they would cancel their
subscription and switch to an alternative network. Of these respondents, 77%
said they were fairly likely or very likely to do so in response to a €2 increase in
the price of their FTTC-based broadband service. Of those that said that they
would switch, 39% said that they would switch to a broadband service provided
over a copper network. The outcomes for businesses whose FTTC-based
broadband service is not part of a bundle were similar.

300 See paragraphs 4.78 to 4.81 of the Consultation.

301 See Appendix: 5 of this Decision.
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4.100

4.101

4.102

The 2017 WLA/MWCA Market Research presented similar findings. For
residential End Users that purchase broadband as part of a bundle, of those that
would switch in response to a SSNIP of €2 (5% of respondents)3°? and would
follow through (96%),3°% 25% of users would switch to fibre broadband, while
10% would switch to copper-based broadband.3%* For residential End Users that
purchase broadband on a standalone basis, of those that would switch in
response to a SSNIP of €2 (6% of respondents)3®> and would follow through
(96%),3%6 22% of users would switch to fibre broadband, while 5% would switch
to copper-based broadband.3%’

For business End Users that purchase broadband as part of a bundle, of those
that would switch in response to a SSNIP of €2 (15% of respondents)3°® and
would follow through (85%),3%° 10% of users would switch to fibre broadband.31°
For business End Users that purchase broadband on a standalone basis, of
those would switch in response to a SSNIP of €2 (17% of respondents)3!! and
would follow through (85%),31? 28% of users would switch to fibre broadband,
while 15% would switch to copper-based broadband.3'3

ComReg notes that no other SP disagreed with ComReg’s preliminary view set
out in the Consultation that CGA and NGA technologies are considered to be
substitutes at the retail level and that in a February 2015 SIR,3!* the majority of
SPs were of the view that FTTC and FTTH platforms were substitutes for
copper-based broadband. ComReg therefore remains of the view that NG WLA
products (i.e. VULA) should be included in the WLA Product Market along with
CGA products (i.e. LLU).

802 Slide 55 of the 2017 WLA/WCA Consumer Market Research.
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