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ALTO is pleased to respond to the Consultation: Market Review — Wholesale
Dedicated Capacity (WDC) Market. Response to Consultation— Ref: 24/92.

ALTO welcomes this opportunity to comment on this important Market Review.

Preliminary Remarks

ALTO generally supports the effort and work ComReg has put into this Wholesale
Dedicated Capacity (WDC) Market Review.

ALTO is generally positively disposed to ComReg’s conclusions in this consultation,
with some small exceptions, and we make brief reference to those exceptions below

where it has been possible for ALTO to express a view on the matter in question.

We also remark that the WDC or formerly known as Leased Line market remains an
important market to the new entrant community and wider industry in Ireland. We
note that for the first time it appears that dark fibre has been counted by ComReg in
the Market Review, marking a change from previous market reviews in this area,
and we note that ComReg appears to have stuck with the required and desirable
mechanisms of economic market analysis and remedies anticipated by ALTO and
the wider industry.

As ALTO is a representative body, we have limited capacity in relation to supplying
ComReg with reasons and evidence in order to submit answers to the Consultation
questions in the manner requested. We acknowledge that ComReg appears for the
most part to have maintained strong positioning and compliance with the anticipated
and standard remedies arising on the WDC markets in Ireland. We note that certain
issues arise in relation to Q. 1 — Q. 6 that may require more careful consideration
and to that end we have simply noted ComReg’s position and made some high-level
suggestions.



Response to Consultation Questions:

Q.1. Do you agree that the main developments identified in the provision of
retail LL market are those which are most relevant in informing the
assessment of the Relevant Markets? Please explain the reasons for your
answer, clearly indicating the relevant paragraph numbers to which your
comments refer, along with all relevant factual/empirical evidence supporting
your views.

A. 1. ALTO notes the main developments identified in the provision of retail LL are

those which are most relevant in informing the assessment of the Relevant Markets.

ALTO submits that it would be preferable if ComReg could consider customer
requirements more within the review to cater for more granularity and potential
product differentiation. Additionally, ComReg should also take note of evolving
technological requirements in order to assess substitution effect and impacts over

time.

Q. 2. Do you agree with ComReg’s proposed definition of the relevant retail LL
market? Please explain the reasons for your answer, clearly indicating the
relevant paragraph numbers to which your comments refer, along with all

relevant factual evidence supporting your views.

A. 2. ALTO notes ComReg'’s proposed definition of the relevant retail LL market
subject to the issues mentioned in the answer to Question 1, whereby substitution,
differentiation and customer requirements should be analysed to more robustly
capture the position on the market.

Q. 3. Do you agree with ComReg’s product market assessment for the
Relevant WDC Markets? Please explain the reasons for your answer, clearly
indicating the relevant paragraph numbers to which your comments refer,

along with all relevant factual evidence supporting your views



A. 3. ALTO notes ComReg’s product market assessment for the Relevant WDC
Markets. ALTO would prefer to see further assessment criteria handling substitution
between legacy and contemporaneous technologies, in addition to analysis based
on bandwidth and bandwidth categories. ALTO has concerns that the Market Review
is not necessarily in an optimum position to capture all forms of potential market

abuse in its current form.

Q. 4. Do you agree with ComReg’s geographic market assessment for the
Relevant WDC Markets? Please explain the reasons for your answer, clearly
indicating the relevant paragraph numbers to which your comments refer,

along with all relevant factual evidence supporting your views.

A. 4. ALTO notes ComReg’s geographic market assessment for the Relevant WDC
Markets. In general terms ALTO would prefer to see analysis of switching and
service parameters, in addition to a more granular or much more strict approach to
oversight of the peripheral parts of Zone B. Currently, the position pertaining to Zone
B may make it difficult for alternative operators to install fibre in areas that are no
longer regulated.

Q. 5. Do you agree with ComReg’s assessment of the Trunk — Terminating
Boundaries of the MI WDC Markets? Please explain the reasons for your
answer, clearly indicating the relevant paragraph numbers to which your
comments refer, along with all relevant factual evidence supporting your

views.

A. 5. ALTO notes ComReg’s assessment of the Trunk — Terminating Boundaries of
the MI WDC Markets. ALTO would like to see ComReg implementing further
measures to analyse costing criteria for boundary definitions, in addition to
assessment based upon geographic competitive pressures. Assessment of
approaches to Trunk Terminating segments appears to also be necessary based on
technology availability and customer driven solutions.



Q. 6. Do you agree with ComReg’s assessment of SMP on the Relevant WDC
Markets? Please explain the reasons for your answer, clearly indicating the
relevant paragraph numbers to which your comments refer, along with all

relevant factual evidence supporting your views.
A. 6. ALTO notes ComReg’s assessment of SMP on the Relevant WDC Markets.

ALTO submits that ComReg should refine its analysis to consider a more detailed or
granular approach to analysing Zone A in order to properly assess residual market
power dynamics, in addition to assessing properly self-supply and its impacts on the
market, if any. ALTO remains concerned about geographic variations that could arise
in Zone B and ComReg should place itself in a position to readily assess any needs

for regulatory interventions at a later time.

Q. 7. Do you agree that the competition problems and the associated impacts
on competition end users identified are those that could potentially arise in
the Zone B MI WDC Markets (and related markets)? Please explain the reasons
for your answer, clearly indicating the relevant paragraph numbers to which
your comments refer, along with all relevant factual evidence supporting your

views.

A. 7. ALTO agrees that the competition problems and the associated impacts on
competition end users identified are those that could potentially arise in the Zone B
MI WDC Markets (and related markets).

ALTO remains concerned about self-supply, information asymmetry between
dominant and new entrant providers, intra-zone competition variants, and properly
considering the role of small to medium enterprises within Zone B in particular as
key issues for additional focus.

Q. 8. Do you agree with ComReg’s proposals in respect of non-pricing
remedies in the Zone B Ml WDC Markets? Please explain the reasons for your



answer, clearly indicating the relevant paragraph numbers to which your
comments refer, along with all relevant factual evidence supporting your

views.

A. 8. ALTO agrees with ComReg’s proposals in respect of non-pricing remedies in
the Zone B Ml WDC Markets.

ALTO submits that it would like to see a greater emphasis on enforcement and
transparency on the market and a renewed focus on adopting and strengthening EOI
versus EOO criteria which is something ALTO has called for previously. Service
Level Agreement — SLA, frameworks should also come under renewed review and

proper scrutiny to enable enforcement action should such action be required.

Q. 9. Do you agree with ComReg’s view that a differentiated pricing remedy (of
no price control) should apply to Eircom with respect to Ml WDC products and
services in the IA in the Zone B Ml WDC Markets, while the obligations of
access, non-discrimination and transparency will continue to apply to the Mi
WDC products and services in the IA? Please provide reasons for your

response.

A. 9. ALTO does not agree with ComReg’s view that a differentiated pricing remedy
(of no price control) should apply to Eircom with respect to Ml WDC products and
services in the IA in the Zone B MI WDC Markets, while the obligations of access,
non-discrimination and transparency will continue to apply to the Ml WDC products
and services in the IA. It remains a requirement that NBI's position on the market be
kept under review by ComReg as a matter of course. ALTO cannot in good
conscience agree with an apparent inconsistent regulatory approach based on
Zones, and we believe that cost orientation obligations should be maintained on
Eircom as a result. The position of NBI is evolving and limited at this time, and the
NBI offerings are indexed to Eircom’s as a matter of fact and application on the

market.

ALTO submits that ComReg’s proposal may give rise to unnecessary competitive
market risks in addition to a risk of exploitative practices in the absence of proper
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cost orientation remedies. ALTO’s experience on the market is that the remedies of
transparency and non-discrimination do not operate to prevent anti-competitive or
abusive pricing strategies potentially targeting maturing competitive or competitive

pressure zones.

In summary, ALTO believes that the remedies proposed - in the absence of price
control, are insufficient to protect against future inappropriate behaviour on the

market.

Q. 10. Do you agree with ComReg’s view that a cost orientation price control
obligation should be maintained for Eircom’s Ml WDC products, services and
associated facilities, including WDM services, outside the IA in Zone B of the
MI WDC Markets? Please provide reasons for your response.

A. 10. ALTO agrees with ComReg’s view that a cost orientation price control
obligation should be maintained for Eircom’s MI WDC products, services and
associated facilities, including WDM services, outside the IA in Zone B of the Mi
WDC Markets.

ALTO submits that maintaining this remedy is necessary to mitigate against future
anti-competitive risks and will serve to provide additional medium to long term
benefits to end-users and investment on the market by new entrant operators such
as some ALTO members. This should arise by virtue of fair pricing, better network

facilities and certainty of return on investment over time.

Q. 11. Do you agree with ComReg’s view that Eircom should charge the current
Zone B rental prices in the LLRO price list (i.e., the pricing continuity
approach), as fixed price points, for Eircom’s MI WDC products and services,
including WDM services, outside the IA in Zone B of the Ml WDC Markets, and
the current rental prices in the LLRO price list for the associated Eircom

interconnection services? Please provide reasons for your response

A. 11. ALTO agrees with ComReg’s view that Eircom should charge the current Zone



B rental prices in the LLRO price list (i.e., the pricing continuity approach), as fixed
price points, for Eircom’s Ml WDC products and services, including WDM services,
outside the IA in Zone B of the Ml WDC Markets, and the current rental prices in the

LLRO price list for the associated Eircom interconnection services.

ALTO submits that this approach should foster market stability and a predictable and
fair environment for new entrants and all stakeholders to the benefit of attracting
investment on the market. This in-turn should positively impact the end-user and

consumer.

Q. 12. Do you agree with ComReg’s view that the charges for co-location
services and the upfront (non-recurring) charges for connections should
reflect no more than the actual efficient costs incurred by Eircom plus a

reasonable rate of return? Please provide reasons for your response

A. 12. ALTO agrees with ComReg’s view that the charges for co-location services
and the upfront (non-recurring) charges for connections should reflect no more than
the actual efficient costs incurred by Eircom plus a reasonable rate of return.

ALTO submits that this approach should enable a fair or reasonable rate of return
on Eircom’s investments and prevent anticompetitive behaviours. This approach
should support and promote a balance of competition, investment, and ultimately the
end-user by fostering fairness in all offerings priced on the market.

Q. 13. Do you agree with ComReg’s view that Eircom should maintain its cost
accounting obligation in relation to its Modern Interface Wholesale Dedicated
Capacity products, services and associated facilities? Please provide

reasons for your response.

A. 13. ALTO agrees with ComReg’s view that Eircom should maintain its cost
accounting obligation in relation to its Modern Interface Wholesale Dedicated
Capacity products, services and associated facilities.

ALTO submits that maintenance of this obligation is very important for the promotion



of transparency, non-discrimination, and the enabling of effective regulatory

oversight on the market to the ultimately benefit of both competition and end-users.

Q. 14. Do you agree with ComReg’s view that Eircom should continue to
maintain its accounting separation obligation in relation to its Modern
Interface Wholesale Dedicated Capacity products, services and associated
facilities, and for the avoidance of doubt this means the inclusion of dark fibre
in the Ml WDC HCA statements and AFIl statements? Please provide reasons

for your response

A. 14. ALTO agrees with ComReg’s view that Eircom should continue to maintain its
accounting separation obligation in relation to its Modern Interface Wholesale
Dedicated Capacity products, services and associated facilities, and for the
avoidance of doubt this means the inclusion of dark fibre in the Ml WDC HCA

statements and AFI statements.

ALTO submits that this approach aligns perfectly with European regulatory
standards as prescribed under the EECC Regulation in order to foster fair
competition on the market. Furthermore, this remedy should prevent unfair practices
and protect against market abuse and foster transparency on the market to the

benefit of competition, new entrant investment and ultimately the end-user.

Q. 15. Do you agree with ComReg’s view that Eircom should continue to
maintain its statement of compliance obligation in relation to its Ml WDC
products, services and associated facilities in the WDC market? Please

provide reasons for your response.

A. 15. ALTO agrees with ComReg’s view that Eircom should continue to maintain its
statement of compliance obligation in relation to its Ml WDC products, services and

associated facilities in the WDC market.

ALTO submits that this approach aligns perfectly with European regulatory
standards as prescribed under the EECC Regulation in order to foster fair



competition on the market. Furthermore, this remedy should prevent unfair practices
and protect against market abuse and foster transparency on the market to the

benefit of competition, new entrant investment and ultimately the end-user.

Q. 16. Do you agree with ComReg’s proposals on the withdrawal of SMP
remedies on Eircom in the LB TI WDC Market and in WPZs that have moved
from Zone B Ml WHQA Markets in the 2020 Decision to Zone A Ml WDC Markets
in this Consultation? Please explain the reasons for your answer, clearly
indicating the relevant paragraph numbers to which your comments refer,

along with all relevant factual evidence supporting your views

A. 16. ALTO partially agrees with ComReg’s proposals on the withdrawal of SMP
remedies on Eircom in the LB TI WDC Market and in WPZs that have moved from
Zone B Ml WHQA Markets in the 2020 Decision to Zone A Ml WDC Markets in this

Consultation.

ALTO submits that this proposal must be approached with extreme caution by
ComReg. ComReg will need to actively monitor the market to assess the position of
sustainable

ALTO

31st January 2025
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ComReg Reference 24/92

BT Communications Ireland Response to ComReg’s:
Market Review - Wholesale Dedicated Capacity (WDC)
Market

Consultation and Draft Decision

Issue 1: 31 January 2024

1.0 Introduction

We welcome the opportunity to comment to this important consultation and would offer
a summary of our key points followed by our detailed responses to the questions. We
acknowledge the detail work to review this market and recognise its importance to the
establishment of competition in Ireland. We are disappointed that data collection issues
are still a problem.

Key Issues
A) Significant Change of Market

In 2020 ComReg designated a geographic part of the market accounting for over 60% of
the market as “sufficiently competitive” and deregulated the supply of MI LL from the
eircom network.

In 2023, ComReg again analysed the market, and found that Eircom have maintained (or
grown) their market share above 40% nationally and have maintained (or grown) their
market share at a level double that of their nearest competitor, in both regulated and
deregulated sections of the market.

Eircom's market share in 2018 clearly suggested possible SMP, ComReg’s analysis in
2023 again demonstrates a high market share has been maintained in parts of the market
(or quite possibly grown but unfortunately a like-for-like comparison).

ComReg’s own data strongly suggests that Eircom in fact have SMP in some or all of the
geographies already deregulated, and that the methodology used in 2020 overestimated
the level of competition. There is insufficient evidence that Comreg have attempted to
understand or explain the Eircom’s sustained and overwhelming market leadershipin the
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provision of MI LLs in both the retail and wholesale markets — for example analysis of
actual price trends in retail and wholesale markets.

Given this harmful outcome, we therefore do not understand or agree with ComReg’s
proposal to reduce the thresholds of the algorithm used in this methodology.

B) ComReg’s decision to change the definition of the services in scope for the Ml LL
Wholesale market prevents an assessment of true competition for Ml LL services. In
tables 15,16 and 17, we ask that ComReg publish a like-for-like version of Tables 15, 16
and 17 to exclude Dark Fibre not used to build Ml LLs for sale and contended GPON
services. It would also be helpful if ComReg could provide the same tables including
these services for all years. We do not agree that dark fibre or GPON services can be
considered part of the market.

We do not agree that GPON/Broadband based Ethernet services should be assessed as
part of the WDC market for Ml LL, as they are delivered over a shared and contended
access network and are therefore excluded - “...the distinguishing product characteristics
of LLs are their ability to provide dedicated and uncontended connections and
symmetrical speed”. All leased lines have a dedicated (exclusive) use of the network
access. All GPON based services share their network access with up to 64 other users.
Various techniques can be used to improve performance to an individual endpoint, e.g.
QoS on some percentage of the customers usage, reducing downstream speed to make
the service design “look” symmetric, these techniques can also be employed in radio
connections, but radio leased lines have been properly recognized as not meeting the
definition. These mitigations (whether applied to a broadband or ethernet GPON
endpoint cannot change the contended nature of the network service.

We agree with ComReg’s characterization of GPON LL as an intermediate option as it
presents to end users between broadband and MI LL. For regulatory purposes we see
that it is far more closely alighed with the WLA for regulatory purposes.

SIRO have been providing ethernet over broadband (Siro “Lightburst”) services for many
years, as have Eircom with their VEA offering. Siro have not “grown from 0% to 0-10%, by
including them in the market analysis Comreg have underreported eircom's M| LL market
share.

We do not agree that dark fibre should be considered as part of the market for Ml LLs
service.

WDC defines MI LL as a “dedicated transmission capacity”. Dark fibre has a length and a
diameter and a variety of physical properties, it does not have a data capacity, it is layer
1 passive infrastructure that has the potential to carry data signals at various capacities
depending on connected equipment. It does not meet the definition.
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Dark fibre is of course relevant to the market for MILL. Operators use their own dark fibres
to connect parts of their network, operators use 3™ party dark fibres to connect parts of
their network, end users use their own equipment to connect parts of their network
instead of paying someone else to do so.

Where an end user self-provides their own transmission capacity by acquiring some fibre
or radio spectrum or copper paths and complementing it with their own equipment,
management platform and personnel, they have avoided the MI LL market. They are not
part of that market, because they do not buy or sell Ml LLs. We agree with ComReg’s
conclusion that despite the widespread use of dark fibres by end users like HEANet,
Government and Google, dark fibre is not part of the retail market.

We do not agree that it is part of the wholesale market for the exact same reason. Any SP
with a need for dedicated transmission capacity can choose to build it from their own
inputs, buy in the inputs they need, or simply buy a 3™ party Ml LL. In each case the
resultant MI LL certainly IS part of the market, but the 3™ party component inputs (like
equipment, layer 1 media, support and management) that may or may not be needed is
not.

Wholesale or retail supply of dark fibre helps another party to build an MI LL. If that party
is an end user, this activity is not part of the market for MI LL.

If that party is an SP building dedicated transmission capacity for own use (e.g.
connecting a mobile high site), then thatis not part of the market for MI LL, unless Comreg
designate self-provided fibre connections to mobile high sites as also part of the market.

If that party is an SP building dedicated transmission capacity for sale to an end user or
another SP, then that dedicated transmission capacity service is part of the market for Ml
LL, but the Layer 1 component is not. We note that dark fibre is already provided for in
Ireland’s PIA market remedy.

Comreg should exclude dark fibre from both the retail and wholesale market analysis, but
always include Ml LLs that are created for sale in the wholesale market using own or 3™
party fibre

C) Maintaining Interconnects in Ireland

Wholesale managed bandwidth is an insufficient remedy to Eircom’s proliferation of
interconnect nodes needed to consume regulated MI LL services.
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The cost of maintaining interconnect presence is becoming prohibitive now that eircom
are free to price backhaul as they see fit in deregulated areas (set to grow again based on
an expanded list of Trunk Nodes/new adds to Zone A WPZs). In confidence &

&<

We see merit in the Ofcom approach of mandating inter-exchange dark fibre offer as a
remedy to allow operators to maintain their coverage from a node in the same area
without forcing the supply of unnecessary equipment, power and management services.
We reference the Ofcom rationalization for that remedy’.

D) Change of Sensitivity to Test A1

We believe the predominant volume of migrations from Zone A to Zone B of commercially
viable areas (i.e. those areas with customers and not covered by NBI under state aid) is
most likely due to the change in the sensitivity test of 75% to 60% of two access networks
available within 50m of the customer premises. See Table 1 below for the count of WPZs
that shift between areas, and the addition of 517 WPZs to the count of 2024 A1 WPZs.
This is material. In A2.1, this parameter change adds approx. 1,000 connected premises
into Zone A, of a total of only approx. 14,000. This is a substantial largely unsupported
shift.

The justification for this appears to be a comment by the European Commission with no
detailed supporting analysis and high-level benchmarking of a few countries without any
actual analysis to similarity of the market situations in those countries. Whilst we agree
benchmarking can be helpful, it must be used with caution, and we note the comment of
the Irish High Court in its work to resolve the Vodafone vs ComReg appeal concerning
Termination rates (ComReg 13/80). Whilst this comment was related to cost
comparisons not being considered, the actual detail of different network/commercial
and regulatory environments is equally complex.

" https://www.ofcom.org.uk/siteassets/resources/documents/consultations/category-1-10-
weeks/148271-review-of-physical-infrastructure-and-business-connectivity-markets/associated-
documents/pimr-bcmr-llcc-final-statement-introduction.pdf?v=324045
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Table 1

Forexample, in the UK the development and openness of the regulated Pl marketis many
years ahead of Ireland and now being widely used. We do not even have certainty of
prompt genuine in-life repair (i.e. after successful installation, service in a successful
operation state and then a fault) for Pl in the Irish market. For such a crucial change to the
level of de-regulation in the WDC market we consider ComReg have not properly
evidenced this substantial change.

E) Potential for Margin Squeeze between Zone A and B including into the NBI IA.

Firstly, we do not agree with ComReg regarding no price control in the Intervention Area.
We consider the greater incentive for the incumbent is the cross cross-subsidy of prices
for multi-site deals between Zone A into Zone B (including for the NBI IA region) in the
form of a type of margin squeeze where prices can be dropped to such a pointin Zone A
to cross subsidise for regulated prices in Zone B. We note ComReg touch on this concern
at clause 5.23. We consider it is then difficult for other providers (and potentially NBI) to
compete. We would invite ComReg to monitor the market in the both Zone A and Zone B
(including, and we know this is not easy for both Comreg and the Operators) actual bid
pricing through Statutory Information Requests) to watch for excessive but more
importantly margin squeeze issues between Zone A and Zone B including the NBI 1A
linked to multi-site bids and deals or any variation that is not called a multi-site deal but
has the characteristics of such.

F) The Impact of Deregulation
In confidence & &

2.0 Response to the detailed questions

Q. 1 Do you agree that the main developments identified in the provision of retail LL
market are those which are most relevant in informing the assessment of the
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Relevant Markets? Please explain the reasons for your answer, clearly indicating the
relevant paragraph numbers to which your comments refer, along with all relevant
factual/lempirical evidence supporting your views.

BT Response R.1
We would like to offer the following comments:

a. GPON

BT considers that some flaws have been introduced into this market review that negatively impact
on ComReg’s analysis of the market and the potential need for regulation.

Comreg have expanded the retail market definition to include GPON services as viable WDC
network planforms, and therefore the fast-growing GPON coverage as relevant to the
competitiveness of the retail market for WDC services.

BT does not agree that “GPON LL” services meet the product characteristics of a leased line, as
proposed by ComReg at clause 2.16.

The danger of casually including them is to inflate to notional total market and dilute Eircom’s
market share, while overstating the competitive pressure on Eircom’s leased line offering.

ComReg at clause 2.14 identifies ethernet connections effected over a GPON access
network as “point-to-multipoint” services. This is incorrect, such connections are E-
Line connections delivered as either “half” or full leased line connections to meet a
customer need. Multiple instances of such E-lines could be combined by a service
provider in an “E-LAN” or VPLS to provide a point-to-multipoint Ethernet service to an
end user.

Ethernet services over GPON are distinguished as 1:1 as opposed to N:1, that is to say they
present at the handoff to the SP with a service VLAN identifier of their own instead of many
customer endpoints being mapped to a common service VLAN (N:1) and therefore needing to
establish a unique connection dynamically using IPoE or PPPoE.

In 2.16, ComReg suggest that such 1:1 Ethernet connections, when configured with a symmetric
bandwidth, traffic CoS, “guaranteed high-quality service availability (based on active network
management, where required) and business class SLAs, meet the product characteristics of a
Leased Line.

GPON Ethernet connections are not “dedicated transmission capacity”, they are contended at
the access layer with all connections of then GPON tree contending for upstream and
downstream capacity from their shared interface to the OLT.

While BT agree that it is theoretically possible to equip and resource a GPON network service
model to offer a limited emulation of the WDC definition, we note that only one Irish operator
offers an optional upgrade to business class SLA parameters, and we question whether there is
any evidence that this offering is competing effectively in the WDC market.

Assigning a dedicated VLAN to a GPON endpoint is a minor technical development. It has the
effect of making the connection more convenient to consume for the end user (by removing the
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dependency on the customer establishing the network connection dynamically from their router.
It does NOT change the nature of the service or confer additional benefits beyond those available
to broadband connections on the same GPON tree.

Configuring this connection with a symmetric bandwidth is a tactical degradation of the service,
intended to make the service specification look more like a genuine WDC.

Is the supply of Ethernet over NGA part of the WDC market or the WLA Market?

Both Siro and NBI do offer WDC services over dedicated fibre, “SES” supplied by NBI and
“Lightflame” as offered by SIRO. Both also offer GPON symmetric services — “Business Bitstream
1.1” from NBI and “Lightburst” from SIRO.

In characterizing “GPON LL” as a WDC service, ComReg appear to be assign unwarranted
significance to SIROs decision to revise their Lightburst services and reduce the downstream
speed to match the upstream speed - and insufficient significance to the fact that all three
providers assure the service identically to mainstream consumer broadband as standard.

It is instructive to compare the wholesale service pricing when understanding Ethernet over
GPON - both NBI and Eircom already price the service much closer to the broadband WLA
equivalent than the truly dedicated WDC equivalent.

In confidence K &k

The reason leased line services continue to command such a high (400%+) premium is because
they offer a superior service in the following ways

SLA. Service providers design delivery and service management processes appropriate to the
network platform. GPON networks offer impressive bandwidths but are fundamentally designed
to make efficient use of access fibre to minimise asymmetric connection costs per user. Allthree
GPON providers above support their Ethernet over Broadband service with a Broadband class
SLA. Thatis why the offered price points are very close to the equivalent broadband offer, and a
fraction of their dedicated connection price.

Technically, because leased line access is truly dedicated, it can be relied upon as an
input to a service specification without depending on the supplier's non-transparent
management of traffic QoS or (in the case of GPON) unpublished and non-transparent
GEM profile specifications. The SP and end user knows exactly what their paying for.

High Capacity. Dedicated access offers maximum symmetric scalability, from 1Gb to
100Gb. An end user who invests in dedicated p2p fibre delivery to their premises knows
that from that point their bandwidth needs can be readily met now and into the future.

Ethernet services delivered over broadband connections are not part of the market for Retail or
wholesale WDC services, as they do not offer dedicated, nor uncontended, nor natively
symmetric nor “leased line class” elevated service levels. They can mimic a symmetric leased
line service, but even the addition of a proactively managed terminating device cannot support
leased line service level commitments.

They are more properly understood as a useful improvement to broadband service options for the
Business market and so part of the retail and wholesale WLA market.
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The inclusion of GPON services in the retail market definition associated with the WDC market
creates a significant distortion — the 2020 market leader shares are largely stable while we see
extraordinary apparent growth from operators like Magnet, Digiweb and other OLOs. This is
deceptive, they are simply actively marketing broadband services into the SME market and opting
for the Ethernet service variants while doing so. Where the market definition excluded these
broadband class and wireless service variants, it deems likely that Eircom’s market share has not
fallen and may even have grown.

Further deregulation should be based on validation of the assumptions that led to the 2020
deregulation of over half the market. In those geographies, did Eircom’s market share grow, hold
or decrease? Comreg’s analysis was that the presence of multiple competitor networks should
have created sufficient competitive pressure to reduce Eircom’s market share in the geographies
designated as “Zone A”. Comreg does not appear to have analysed this.

b. Dark Fibre

We do not agree with the inclusion of dark fibre in the WDC MI LL market. Please see our
comments in the introductory “Key Points” section of this response.

C. Low bandwidth traditional interface services -

We agree this is now a legacy market segment which is declining as customers migrate to fibre
broadband or higher speed technology. However, we also note some customers, including some
offering critical national services & & have displayed a dependence on legacy technology with
extensive lead-times/dual running periods required before any cancellation. The lack of
published information and notifications about the withdrawal of copper is creating a vacuum for
customers to make their upgrade decisions.

Hence whilst we understand and accept ComReg’s proposed de-regulation for new TI
supply, we consider ComReg should pay close attention to some of the critical services
still using this technology which are largely beyond the control of most of industry for
the withdrawal of copper. From direct experience we are aware in Ireland that some customers
are not easily able to accept alternative fibre solutions in the short to medium term. We
consider a sunset of 2 years minimum should be provided for the support of existing
customers running critical infrastructure services.

d. Business Parks

We remain concerned that ComReg appear to continue the view that once an operator enters the
gate of a business park all premises are available. For many business parks, this status is simply
not true, and we reference our recent submission to the ComReg Call for Input consultation
(24/47)2 to ComReg on problems encountered. Hence, even for the retail market we believe
ComReg should focus on a list of business parks where open access is not available and adjust
the model on page 116 of the consultation to accurately reflect sites available and sites not

2 ComReg, Call for Input, facilitating network deployment through infrastructure sharing. ComReg 24/47,
17/06/2024. Facilitating network deployment through infrastructure sharing | Commission for
Communications Regulation
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available. For example, can ComReg confirm that the list of business parks in their defined list of
Business Parks (Annex 3, page 282) all allow operators reasonable access?

e. SD WANs

We agree with ComReg’s description of SD WANSs at clause 3.4.5 onwards. We agree that the
retail service provides bandwidth flexibly to end users as variable access non-dedicated access
over the internet can be mixed with dedicated fixed bandwidth services using traditional WDC
products.

f. NBI

Please see our earlier comments at clause a.

Q. 2 Do you agree with ComReg’s proposed definition of the relevant retail LL
market? Please explain the reasons for your answer, clearly indicating the relevant
paragraph numbers to which your comments refer, along with all relevant factual
evidence supporting your views.

BT Response R2
We would like to offer the following comments to the retail assessment.
a. GPON

Please see our earlier comments to question 1 (at part a) as to our concerns that GPON
is not an appropriate inclusion within the WDC retail market.

b. Wireless Services.

We agree with ComReg’s analysis at 3.105 that not enough retail customers would
consider wireless Ethernet LLs to be an effective substitute for fibre LLs. We also note
ComReg’s observation in clause 3.106 that highlights the largest consumer group, multi-
site customers, show a distinct preference for fibre LL products. Also, ComReg note this
is most explicitly evident in HEAnet’s 20% premium scoring for tender submissions for
fibre over other mediums for LLs.

Separately we consider high and constant reliably is important to customers of leased
lines service given most are prepared to pay a premium for 24/7 service assurance as can
be seen by many products offerings. Using wireless increases the exposure of transient
reliability during adverse weather conditions that can largely be avoided with fibre
services.
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cC. Broadband Services

We would support ComReg’s observations in clauses 3.113. We would agree that a key
differentiator remains with the wide difference in service assurance SLAs with leased
lines being offered with actively managed Layer 2 NTUs supporting high-quality SLAs —
some of which are 24/7/356 with constant service assurance based on automatic service
alarms into an appropriately resourced Network Operations Centre. Such SLAs can
demand a radically different service design and resourcing by the operator to supportand
are a key differentiator to leased line services.

d. Dark fibre Services

BT agree with ComReg’s conclusion in clause 3.136 and 3.147c that Dark Fibre should not be
considered as part of the Retail market for WDC services. ComReg’s analysis identifies a
relatively large number of instances where end users like HEAnet, GovNet and large
multinationals effectively self-provide WDC-class services by buying dark fibre as an
infrastructure input to meet the same need, that is an example of substitution where one of the
inputs being used is passive infrastructure — which is not part of the retail market for WDC.

e. Bandwidth breaks

For some retail aspects we would agree with ComReg concerning no bandwidth break,
however, with services that are more dependent on GPON/Fibre broadband solutions a
customer would need to make a risk assessment on using lower service assurance
broadband SLAs for business-critical high bandwidth dedicated capacity services. We
consider a bandwidth break is needed for some of the bandwidth options concerning
whether the risk is acceptable for certain product types.

f. Overall Conclusion on Retail Product Market Definition.

As discussed above and our response to question 1 we summarise our views above and
from Q1:

e GPON is notin the same relevant market.

e Wireless Ethernetis notin the same relevant market.

e Broadband is notin the same relevant market.

e Dark Fibre is notinthe same relevant market.

e We consider a bandwidth break concerning service assurance needs to be
reviewed as to run business critical services over very high bandwidth solutions
without an appropriate level of service assurance is questionable.

10
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g. Retail Geographic Market Assessment

We generally agree with the ComReg approach of assessing the geographic approach
which appears in accordance with European Commission guidance.

With reference to Demand Side as discussed at ComReg clause 3.155 and as ComReg
indicated the nature of contracts indicated this market is national in scope. We would
also note that the national nature of end customers combined with regulated and de-
regulated locations of their multi-site raised the risk of vertical integration abuse as noted
by ComReg in section 5 clause 5.23. We have addressed this in our summary and in
question 9.

Q. 3 Do you agree with ComReg’s product market assessment for the Relevant WDC
Markets? Please explain the reasons for your answer, clearly indicating the relevant
paragraph numbers to which your comments refer, along with all relevant factual
evidence supporting your views.

BT response R3

We would like to offer the following Comments to the product market assessment for the
Relevant WDC Markets.

a. Firstly, we note ComReg have made a most significant definition change to the WDC
market since its 2020 Decision by including Dark Fibre. This has significantly altered
what is included in the market and the associated market shares that we were
previously led to believe were correct. In many ways such masks whether the previous
regulation worked successfully.

b. We acknowledge ComReg in its review of the Retail market considered Dark fibre not
to be in that Market but to exist. However, we note that ComReg consider it to be in
the Wholesale Dedicated Capacity Market. We do not agree that dark fibre is in the
Wholesale market for WDC. Like the retail market, it is used by end users and service
providers to build their own WDC service, it does not constitute a WDC service.

c. We would note that dark fibre is not a communication service but merely an input that
can allow an SP or end user to build their own dedicated capacity for internal use or
(in the case of an SP) for sale. We note this Layerl medium (like a fibre, or a
wavelength or a radio frequency) would need to be complemented with many other
inputs to complete a leased line (equipment, optics, service management platform
and personnel. Therefore, dark fibre is more correctly defined as passive
infrastructure like ducts within the Passive Infrastructure (Pl) regulated market. We

11
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note at 5.51 that ComReg indicate it's too early to judge the competitiveness of Pl on
the WDC market. We note that ComReg have dark fibre as a supply remedy where
duct/sub-duct capacity is not available.

d. We note Ofcom (the UK Communications Regulator) in its 2019 Business
Connectivity Market Review commonly called the BCMR? (akin to the ComReg and
European Commission WDC market) found that a market problem existed to reduce
the costs for operators connecting to the incumbent's network exchange. Ofcom
concluded and determined that competitors to the incumbent should be offered a
dark fibre exchange to exchange connection facility between the incumbents'
exchanges to assist with reaching the trunk boundaries. The key reason given is this
would significantly reduce the costs of Access Seekers connection costs to reach the
exchanges as they could simply connect the fibres to the incumbent's network and
avoid the costs of providing their own additional and costly electronics at the end of
the fibre. For Ireland this would directly improve competition for access seekers to
reach trunk nodes which is addressed in question Q5 of the consultation. Today the
costs of reaching the end user exchanges are considerable and is limiting the market.
We therefore consider this remedy is required in the market. ComReg should
seriously consider the Ofcom solution.

e. Given the work of the last Decision, we acknowledge market segmentation into
Markets 1,2,3 and 4 and as per the model at Figure 15 on page 116 but are concerned
around the values of the splits as we will address further in our response.

f. Price List — we observe that the price list in de-regulated markets should be treated
with caution and as a starting guide rather than the actual applied prices, particularly
for multi-site deals we are often bids.

Q. 4 Do you agree with ComReg’s geographic market assessment for the Relevant
WDC Markets? Please explain the reasons for your answer, clearly indicating the
relevant paragraph numbers to which your comments refer, along with all relevant
factual evidence supporting your views. ... 119

BT response R4.

We would like to offer the following comments to Q4. Out comments to this question
generally follow the order of ComReg’s discussion.

S https://www.ofcom.org.uk/siteassets/resources/documents/consultations/category-1-10-
weeks/148271-review-of-physical-infrastructure-and-business-connectivity-markets/associated-
documents/pimr-becmr-llcc-final-statement-introduction.pdf?v=324045
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i.  We note that ComReg’s initial position at ref 4.60 that there is a single market for
fibre Ml WDC of all bandwidths.

ii. We agree with ComReg at 4.73 with the use of Workplace Zones — WPZs as a
reasonable scale of measurement and based on the 2016 census. It’s also
consistent with the previous Decision.

iii. We agree with ComReg’s Criterion 1 that that there should be 3 Access Network
Operators including the incumber for competition given the various references
such as the Dutch NRA and the UK Cat appeal reference at 4.84(d) provided.

iv. We do not agree with ComReg’s changes to Criterion 2 within this consultation.
There has been a significant shift from B1/B2 to A1 and we expect much of this
arises from the change in the criterion (see Table 1 and when we look at the
commercialimpact of changes from B to A, they seem to be largely a result of this
change of sensitivity (see earlier comments and BT’s Table 1). We find that many
of the other changes are commercially moot for various reasons such as there are
no customers to be impacted as they are on the right side of the model figure 15
(e.g. areas A4 & A5)) on page 116. We also consider that ComReg has not provided
any actual evidence for the change, more a finger in the air benchmark to other
countries that likely have other characteristics not considered —such as upstream
Passive Infrastructure (Pl) products that are fit to support leased lines services -
i.e. for Ireland there is no certainty that faulty in-life-duct ducts can be repaired in
a reasonable prompt time or even repaired at all. ComReg addresses this need in
its definition of the WDC market —i.e. higher quality SLAs. Facilities are available
in the Uk to address the in-life repair issue hence providing wholesale customer
an additional alternative to another operator. The approach also seems to again
disregard the comments from the previous consultation that ComReg provide at
clause 4.88 that distance is expensive and often difficult to close in practice. In
effect changing the sensitivity means more customers will have to cover a longer
distance to reach another network. We consider that ComReg need to reconsider
this area as a matter of urgency as the proposal has not sought to understand or
explain why sensitivities maybe different in other countries. We note the
comments of the Irish High Court* some years ago concerning Termination Rates
(ComReg Decision D11/12)° and raising serious concerns for bench marking
without the underlying analysis.

v.  With reference to clause 4.89 BT is agreeable to the 50-metre distance given
distance would be experienced in accordance the practical route such as having
to follow the layout of streets and corners rather than as the crow flies. We would
also disagree with Eircom at reference 4.90 as the Pl product (formerly called CEl)

4 https://www.comreg.ie/media/dlm_uploads/2015/12/ComRegHCO1397a1.pdf
5 ComReg Decision D11/12 as available on the ComReg Site.
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is notyet fit for purpose for the WDC market as we have no certainty of in-life repair
once the service has been deployed and was working. Whilst this can be
problematic for the Broadband market, prompt repair is a key requirement for
WDC service assurance.

With reference to clause 4.95 we would like to see the analysis for the
conservative view and the work in schedule 2. All that is shown is a top-level
reduction against percentage without any analysis of the actual commercial
impact.

X &

With reference clause 4.102 and the above points we cannot agree with ComReg
agree with ComReg’s view that 60% is fair and reasonable.

Business Parks Test — We consider that ComReg need to add a further criterion to
this test as follows:

a. A business park for consideration in the test must be genuinely open to 3
access Seeker being able to access. We welcome that ComReg is seeking
to regulate this area (reference ComReg Doc Ref 24/47) but anticipate it
will be many years before such is effective and likely into the next WDC
market review if it is to happen. Our experience is some are reasonable
open, but many are not hence there is no value to competition if open
access is not available. Even the Pl process has difficulties as owner
permission must be sought — and it can be even difficult to identify the
owners, and then difficult to secure their support. We have found ourselves
mostly dealing with property management companies acting on behalf of
non-resident owners. In these instances, for us, it has been impossible to
identify who the owners are to enable a direct discussion. To quote some
business park managers - ‘there’s nothing in it for them’. We would like to
reference our submission to ComReg 24/47 as supporting evidence.

Treatment of National Broadband Ireland in Geographic Market Assessment

We acknowledge ComReg’s approach that NBl has an obligation to meet leased
line requests in any part of the IA now. However, in a realistic world we consider
whether NBI could meet a customer installation request in a reasonable period
where NBI has not yet rolled out network. In our view the request for service would
likely be lost to a competitor if the delay was too long. Hence, we consider
ComReg should add a period criterion for those LLs that have no realistic
opportunity for provision with the IA. Say <6 months.

14
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X.  Comments to figure 15 - Flowchart of the Algorithm

Please see our comments above.

xi.  Views of the geographic Markets
In conclusions we agree with the geographic market area titles in 4.128, however
there are details that we have addressed in our comments above that we consider
need modification.

Q. 5 Do you agree with ComReg’s assessment of the Trunk - Terminating Boundaries
of the MI WDC Markets? Please explain the reasons for your answer, clearly
indicating the relevant paragraph numbers to which your comments refer, along with
all relevant factual evidence supporting your views.

BT Response R5

We agree with the need for the continuation of ComReg’s assessment of the Trunk —
terminating Boundaries of the MIWDC Markets. We consider these an important junction
for access of other operators to reach the Eircom terminating segments whilst being able
to manage their own trunk costs.

The increase in the declared number of nodes means less Zone B commercials. Based
on our experience, this leads to higher operational costs it becomes more expensive for
competitors to deliver services from the customer site to the say, Dublin hand-off. We are
therefore requesting that ComReg include the regulatory remedy developed by the
regulator Ofcom and introduce an Eircom to Eircom Exchange dark fibre remedy to assist
operators to compete in Eircom only exchanges. This would benefit both the WDC and
the WLA regulated markets and extend the reach of operators into a wider range of more
remote customers.

Q. 6 Do you agree with ComReg’s assessment of SMP on the Relevant WDC Markets?
Please explain the reasons for your answer, clearly indicating the relevant paragraph
numbers to which your comments refer, along with all relevant factual evidence
supporting your views.

BT Response R6
We would like to offer the following comments:

a. General
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i.  Firstly, we would like to indicate that ComReg is presenting a different overall
market today compared to the 2020 Decision as the inclusion of Dark Fibre
and GPON based services into the market account has a significantimpact on
the size of the market. This complicates an analysis as to whether the previous
2020 regulation was successful.

ii. Comreg appear to be deviating from European Commission Guidelines which
stipulate “According to established case-law, a large market share held by an
undertaking for some time — more than 50 % — is, save in exceptional
circumstances, evidence of the existence of a dominant position. Experience
suggests that the higher the market share and the longer the period over which
it is held, the more likely it is that it constitutes an important preliminary
indication of SMP.” In 5.15 Comreg acknowledge Eircom is by far the largest
operator connecting these premises, accounting for 40% to 50% of the overall
market. Eircom’s market shares almost double its closest competitor (and that
competitors share has been inflated by counting dark fibre and GPON services
as part of the WDC market. While the Comreg analysis precludes an apples-
for-apples comparison it seems highly likely that Eircom’s total market share
was high in 2020 and has not materially reduced as would be expected in
competitive districts. Rather it recognises the “high likelihood” guided from
the Commission that this makes it much more likely that Eircom’s SMP has
persisted or even increased since the last analysis. BT suggest that a
comparison of 2020 market shares with current will indicate that Eircom’s
market share has indeed increased because of the deregulation of 2020 and
that this is harmful.

b. SMP Assessmentin MI WDC Market 1

i.  Wedonotagreewith ComReg’s SMP assessmentin MIWDC Market 1 because
we do not agree with the sensitivity change from 75% to 60% as this alone
appears to make a material change to the market. Most of the other changes
to the model appear to lead to a moot outcome (as often there are little or no
customers in these other areas) hence the main commercial change in this
whole market review is being driven by a change in the sensitivity setting in the
market 1 test — yet the evidence to support is weak as we explain in our
response to question 4.

ii.  Verticallntegration - Ref clause 5.23 we would agree with ComReg concerning
potential incentives for high value multi-site sales. We consider ComReg need
to consider the opportunity for a margin squeeze between Zone A and Zone B
including the NBI IA Zone B. A Net Revenue Test® as applied to mixing multi-site

5 ComReg 18/96a https://www.comreg.ie/media/dlm_uploads/2018/11/ComReg-1896a.pdf
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sales that cover both regulated and de-regulated WDC areas. We are
concerned that in large multi-site deals there are strong incentives to create a
margin squeeze by reducing Zone A prices to cross subsidise zone B pricing
and thereby win the bid. A problem is that Zone A is governed by Competition
Law which appears to permit a much low real cost floor that is difficult for
entrant operators to commercially achieve given lack of economies of scale
etc.

Overall conclusion on SMP Assessment in M| WDC Market 1. We do not agree
with the change from 75% to 60% as this has a major impact on the transfer of
B’s to the A market and ComReg have not provided empirical evidence
supporting. Separately we are concerned to ensure that ComReg also address
the incentive to link Zone A and Zone B for multi-site deals to the detriment of
competition. We would refer ComReg to the above text in ii for margin squeeze
issues and a Net Revenue Test NRT.

c. SMP Assessmentin Ml WDC Market 2

We would generally agree with ComReg concerning the lack of competition
against Eircom in Market 2 given their very large and sustained market share
(as per consultation foot note this is between 60% and 70%) and there is a high
barrier of building actual physical networks. We would also take issue with
ComReg at clause 5.43 as the offering of WDC requires a high standard service
assurance and this is unfortunately missing from the 2024 PIA Decision. Such
maybe be possible over poles as more rural alternative networks would likely
have access to poles, but we find at this time there is no certainty for prompt
in-life-repair for more urban Pl duct-based services. We would fully agree with
the sentiment of the last sentence of clause 5.43 to monitor the upstream
market for progress.

We also agree with ComReg at clause 5.38 that test 1 highlights that a high
degree of CPs is not within 50 meters of at least two alternative networks.
Vertical Integration — we agree with ComReg at clause 5.39 that Eircom has a
ubiquitous network whereas other providers are more localised as determined
by the M1 test. We would also strongly highlight that the eircom’s upstream PI
falls far shortin supplying a standard of service assurance to support the SLAs
required for WDC services.

With regards to clause 5.43 ComReg note the low usage of PIA for alternative
network operators, and we would request that ComReg start to investigate in
detail why this is the case. For example, the poor service assurance SLAs (that
were not agreed through negotiation) that hinder the ability for others to meet
the key high SLAs demanded in the WDC market.
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v.  Conclusion on existing Competition in the Market 2 MI WDC Market.
Based on the assessments discussed above we agree with ComReg at clause
5.44 that Eircom could act independently of competitors, customers and
consumers.

d. SMP Assessment in MIWDC Market 3
We agree with ComReg’s assessment of Market 3, and the analysis concerns the
potential for customers in this area rather than existing competition.

d. SMP Assessment in MIWDC Market 4
We agree with ComReg’s assessment of Market 4, and the analysis concerns the
potential for customers in this area rather than existing competition.

Q. 7 Do you agree that the competition problems and the associated impacts on
competition end users identified are those that could potentially arise in the Zone B
MIWDC Markets (and related markets)? Please explain the reasons for your answer,
clearly indicating the relevant paragraph numbers to which your comments refer,
along with all relevant factual evidence supporting your views.

BT Response R7

We agree with ComReg’s assessment of the potential competition problems in Zone B.
The approach using counterfactual analysis enables the review of the market should it
not be regulated and efficiently highlight the competition problems to be addressed
through Regulation.

a) Exclusionary and exploitative practices

Access to the wholesale WDC is essential for Access Seekers when their networks do not
reach their customers. As such, they may rely on wholesale input from Eircom. Reliance
on Eircom at a wholesale level for WDC is prevalent due to the characteristics of Leased
Lines whereby the end-customers requires all their sites to be connected by a single
provider. As Eircom has a ubiquitous network and dominance in Zone B, obstacles to
Access becomes a competition problem as it has potential to distort the market in favour
of the SMP Provider. The consequence of such a refusal for the Access Seeker is
significant as it can prevent the provision of services to their customers. Similarly, the
revocation of Access is disruptive to the Access Seeker as it prevents them from
continuing to provide service to their customers. Access is likely to put Service Providers
at a competitive disadvantage if sufficient safeguards to ensure its transparency, non-
discriminatory, fair and timely provision are not in place. Eircom as a provider having
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dominance in the area has the assets and incentives to create obstacles to Access. As a
vertically integrated organisation, Eircom may have additional incentive to obstruct
Access. Indeed, as it competes at the retail level with Access Seekers, preventing Access
at the wholesale level would create a competitive advantage at the retail level.

Eircom in Zone B may also have an incentive to artificially inflate or deflate the prices for
competitive advantage. For instance, Eircom deciding to raise the costs of access to the
wholesale input for MI WDC would likely in turn raise the prices at the downstream level.
End-users could deem the Access Seeker not competitive enough and decide to switch
operators as the result of the wholesale price increase.

As the Access Seeker has in practice little options for their wholesale input other than
Eircom, raising the costs at the wholesale level creates a competitive disadvantage,
especially vis-a-vis the retail arm of Eircom. Equally, they could decide to drop their price
significantly as a short-term strategy to force another access provider out of the market
or preventing entry to gain more market power, putting the Access Seeker at an economic
and competitive disadvantage. The reduction of prices may be appealing to end-
customers that will decide to switch providers. This would distort competition and
increase market power for Eircom, at the expense of Access Seekers and options for end-
users. They may also decide to both increase prices at the wholesale level and decrease
their prices at the retail level, creating an environment where the Access Seeker is forced
out of the market due lack of profitability.

b) Non-pricing practices

An SMP Service Provider could engage in delaying tactics in a manner where it appears
Access has been granted but the process is slow and inefficient, to the extent that in
effect, the Access Seeker is impeded from successfully providing service to their
customs. As ComReg points out, delaying tactics could also manifest in the form of
inefficient order management systems where placing orders is particularly inefficient or
cumbersome, or where the support to the Access Seeker is not efficient enough so that
it affects its ability to serve their own customers. Delaying tactics could also be regarding
negotiations whereby an SMP provider may engage in lengthy negotiations to prevent an
Access Seekers to get Access in a timely manner, thus, putting them at a competitive
disadvantage. Cumbersome administrative could also be a delaying tactic to slow down
operations for competitors.

To efficiently avail of the wholesale input, the Access Seekers need to be provided
relevant information, such as information on product development, launches, technical
information, product availability etc. Withholding such information is likely to create a
competitive disadvantage for the Access Seeker as they cannot avail to the service to its
full extent. For SMP provider, particularly when vertically integrated this asymmetrical
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provision of information may provide to the retail arm of the SMP provider or any other
provider they would have shared information with a competitive advantage at the retail
level. This could also resultin difference in the quality of service or availability of products
provided to Access Seekers, as they do not hold all relevant information, they may be
unaware, other (and better) options are available.

As discussed earlier, revocation of access can also create a competitive disadvantage as
in its intent and effect, it obstructs the ability for the Access Seeker to provide its Leased
Lines service. An SMP Access Provider may have the incentive to revoke Access
unreasonably, especially when competing through its retail arm in the downstream
market.

In conclusion we concur with ComReg determination thatin Zone B, “Eircom would have
the ability and incentive to influence competition through effects on prices, innovation,
output and the variety or quality of services provided”.

c) We experience issues with Eircom’s pricing, zoning, timing of Zone B discounts, billing
descriptions and inventory details. We’ve raised billing issues with ComReg - say, related
to Provincial O that so far remain unresolved. We are aware Eircom plan to address some
issues as part of Project Alpha - for 2026. This is six years post deregulation.

Q. 8 Do you agree with ComReg’s proposals in respect of non-pricing remedies in the
Zone B Ml WDC Markets? Please explain the reasons for your answer, clearly
indicating the relevant paragraph numbers to which your comments refer, along with
all relevant factual evidence supporting your views.

BT Response R8

Considering the competition problems identified in Zone B, we agree that pricing
remedies only are not sufficient. We agree with the principle of combining those with non-
pricing remedies.

a) Regarding Access

It has been demonstrated that SMP Providers, especially those who are vertically
integrated and competing at the retail level have the means and incentive to impede
Access.

Access Seekers may seek to rely on Eircom’s ubiquitous network as an inputto serve their
customers. This is particularly the case for WDC as it often involves multi-site contracts.
Zone B is defined as an area where Eircom has dominance due inter alia to a lack of
infrastructure-based competition. Ensuring reasonable, fair and transparent accessis a
sine qua non for the Access Seekers needing wholesale input to efficiently compete and
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attend to customers. We believe that the decision to maintain Access obligations is
necessary to avoid distortion of the market and proportionate.

We would agree that Access obligations under PIA decision is insufficient to assume
Access under WDC is met. Access Seekers need access to Eircom products to compete,
as access to Duct and Poles only cannot meet their needs in Zone B particularly the key
need for high quality service assurance. We consider that the Pl Duct in-life-repair
available to Access Seekers (i.e. to deal with service faults once the service has been
installed and was worked successfully) does not give certainty for a prompt repair of the
service.

We concur that the Access obligations apply to Access to OSS and other relevant
systems as they are essential to place orders. Obstacle to avail of these services could
be a delaying tactic which poses competition issues. We believe that metrics is needed
to monitor their performance as their unavailability have direct impact on Access
Seekers’ ability to provide service to end-users.

Eircom should meet all reasonable requests for Access; and there should be an
assumption that all Access requests are reasonable unless proven otherwise by the
Access Provider. Access should be provided under fair, transparent reasonable
conditions and in a timely manner. We concur that refusal should be exceptional and
solely based on technical or network integrity considerations. The grounds for refusal
should be clearly outlined in writing for transparency reasons but also to enable the
Access Seeker to address the issue. We agree with the need to monitor the Access
requests and categorise them. This could act as a deterrent and ensure there is no abuse
in refusing access.

We support ComReg’s initiative to subject withdrawal to prior notification the disruption
it may cause to Access Seeker’s operations. We would also recommend that ComReg
systematically engages with the relevant Access Seeker that the Access Provider seeks
to withdraw Access from. This would ensure both parties have an opportunity to address
the issue and may reduce risks of further escalation.

b) On negotiation: good faith

It is likely that there exits power imbalance between some Access Seekers and Eircom
especially in Zone B where Eircom has dominance and assets that the Access Seekers
needs for their operations. There may also be a knowledge gap since Eircom is best
placed to know their own product and service. Itis therefore essential that the obligation
to negotiate in good faith is supplemented by a transparency obligation to ensure that
relevant information is provided to the Access Seekers and not withheld by the SMP
Provider as to create a competitive benefit to them.
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Delaying tactics, asymmetrical information can also be used by SMP Providers during
negotiation of terms which is why negotiating in good faith is critical to ensure parties can
negotiate on a more levelled playing field.

c) Productdevelopment

Information on product development is critical for Access Seekers to plan and drive
innovation. It is particularly important when the Access Provider is vertically integrated
as at the downstream level, absence of product development and engagement could
provide a competitive advantage. We concur with the requirement to maintain and
observe product development processes. (as recently as December 2024, we witnessed
Eircom publishing launch information for a GEA service they assert has been available
for sale since August). We also consider that the information should be communicated
properly, clearly and openly to the industry such as atthe PDW as sometimes new written
product proposals on the PCRL are not always well described and even to experienced
peoplein the industryitis difficult to decode what is being proposed. Hence such should
be properly explained at the Product Development Workshops with the need for industry
to make requests.

d) SLA

MIWDC is inter alia defined by the heightened service level associated with them. As an
Access Seeker relying on wholesale input, the delivery and the performance of the
product is a key priority in providing LL to their end-customers. Due to the position of
dominance in Zone B, it appears essential that there are some requirements as to a)
conduct during negotiation, due to the asymmetrical negotiation power b) the content of
the SLA. Our direct experience has proven SLAs to be particularly difficult and lengthy to
negotiate. In an area such as Zone B, where there is dominance, obligations regarding
SLA appears important to ensure competition is not distorted. ’

e) Non-discrimination and Transparency

As a vertically integrated organisation, Eircom has the incentive to favour its own retail
arm while competing downstream. This could be in terms of information provision,
product availability, SLA etc. It is therefore critical that Access Seekers benefit from the

7 From ComReg Site - Case 850 — Service Level Agreement Dispute — Information
Notice 17/36. Posted: 11th May 2017

Reference Number:
17/36
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same terms and conditions as Eircom’s own retailarm to compete or potentially between
Access Seeker’s themselves. For example, despite having active managed devices on all
SEAs and having thousands of SEAs in service, eircom have not yet made it possible for
an access seeker to conduct a live check on the service status of an SEA (as they can with
much lower cost unmanaged broadband services.

Non-discrimination obligations cannot be efficient without transparency and available
documentation to the access seekers forms a key part of transparency.

f) Documentation

Documentation is a key aspect for Access Seeker. It ensures that the non-discrimination
requirementis in place, it permits them to access relevant information for their planning
or the in-life performance of the product. It further ensures the quality and consistency
of the information provided, thus avoiding any information asymmetries or poor-quality
information. Detailed documentation is also needed in case of disputes, so both parties
can rely on the same information. Consequently, changes on this documentation must
be accurately tracked. Maintaining marked and unmarked versions of the documents
and appropriate version control is essential for transparency purposes and to ensure
terms are not changed without the knowledge of all relevant parties. Version controls
should further include the content of the changes.

Price differences between Zones A and B is significant so transparency on the bills is
critical, especially since Access Seekers tend to buy both regulated and unregulated
(Zone A) service from Eircom. Transparency in this regard would mean billing with
sufficient details for the Access Seeker to review the charges applied. In turn, this
reduces the potential for dispute or make dispute process more efficient as the relevant
information is detailed enough.

G) KPls

For Access Seeker, performance assurance and equality of performance is essential as
they are reliant on Access Provider input. We agree that the KPI are an efficient means to
compare performance against the agreed SLA. As ComReg pointed outitis also a means
to monitor non-discrimination.

Q. 9 Do you agree with ComReg’s view that a differentiated pricing remedy (of no
price control) should apply to Eircom with respect to MI WDC products and services
in the IA in the Zone B Ml WDC Markets, while the obligations of access, non-
discrimination and transparency will continue to apply to the MI WDC products and
services in the IA? Please provide reasons for your response.

BT Response R9
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Firstly, we do not agree with ComReg regarding no price control in the Intervention Area.
We consider the greater incentive for the incumbent is the cross cross-subsidy of prices
for multi-site deals between Zone A into Zone B (including for the NBI IA region) in the
form of a type of margin squeeze where prices can be dropped to such a pointin Zone A
to cross subsidise for regulated prices in Zone B. We note ComReg touch on this concern
at clause 5.23. We consider it is then difficult for other providers (and potentially NBI) to
compete. We would invite ComReg to monitor the market in the both Zone A and Zone B
(including, and we know this is not easy for both Comreg and the Operators) actual bid
pricing through Statutory Information Requests) to watch for excessive but more
importantly margin squeeze issues between Zone A and Zone B including the NBI IA
linked to multi-site bids and deals or any variation that is not called a multi-site deal but
has the characteristics of such.

We would ask that ComReg review/update its Net Revenue Test (NRT) that it had Oxera
develop.® and bring forward a more relevant price control in the for a margin squeeze test
/ netrevenue test between Zone A, Zone B and any other incentives within a bid.

Pricing is not the only the competition problem possible in Zone B and the presence of
NBI solely is unlikely to fix these problems. Therefore, we agree that other non-pricing
remedies should be maintained in Zone B portions that are in the IA.

We consider that ComReg should actively monitor the operation of the Intervention Area
going forward as regards the interaction and competition between the key providers. The
rollout of NBI is progressing based on published information so significant issues and
interactions at boundary areas with the Commercial Area are no doubt starting to occur.
We would be concerned there is a potential for under-pricing without any pricing
obligation.

Q. 10 Do you agree with ComReg’s view that a cost orientation price control
obligation should be maintained for Eircom’s Ml WDC products, services and
associated facilities, including WDM services, outside the IAin Zone B of the MIWDC
Markets? Please provide reasons for your response. ... 198

BT Response R10

Pricing obligations remain necessary regarding the competition problem of the Zone B
area as there is an incentive to practice excessive pricing or even under-pricing to win
multi-site bids thus potentially reducing competition.

We would agree with maintaining the cost orientation price control. It creates a
consistent and predicable regulatory environment. This, in turn, creates an incentive to

8 https://www.comreg.ie/media/dlm_uploads/2018/11/ComReg-1896a.pdf
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invest asitenables players to have a long-term investment vision with greater confidence
without fearing market conditions will change.

It further does not destabilise the market, as the framework remains, this further
enhances predictability for end-users and alternative operators.

This model also guarantees a return on investment and reasonable rate of return for the
SMP providers, which ensures the measure is proportionate.

We are of the view that the Cost Orientation alone is not sufficient given the operation of
the market and large multi-site customers. We would ask ComReg to look at actual
pricing (not price lists) which we consider will far better inform ComReg of how the
market works today. In our view the combining of Zone A and Zone B pricing in bids needs
serious consideration by ComReg.

We consider that given prevalence of multi-site customers, that in addition to the cost
orientation regulation, there should also be a regulatory remedy to prevent the incentive
where pricing within Zone A could be used to enhance the ability for the incumbent to
effectively subsidise Zone B pricing within a multi-site bid. We consider this so important
that we request ComReg to conduct a deeper review or further consultation into Zone A
with Zone B multi-site pricing. We note ComReg considered the combining of regulated
and non-regulated pricing in the past for another market with Oxera® supporting
ComReg’s work in this area. We understand the regulatory control is a net Revenue test
and strongly consider this is needed in Ireland within the WDC market.

Q. 11 Do you agree with ComReg’s view that Eircom should charge the current Zone
B rental prices in the LLRO price list (i.e., the pricing continuity approach), as fixed
price points, for Eircom’s Ml WDC products and services, including WDM services,
outside the IA in Zone B of the Ml WDC Markets, and the current rental prices in the
LLRO price list for the associated Eircom interconnection services? Please provide
reasons for your response.

BT Response R11

With the introduction of a Net Revenue mechanism discussed in our response to
question 10, we would agree with price continuity approach as it enables predictability
and does not disrupt the market as the framework remains. It encourages investment
with confidence as the regulatory landscape is stable. Maintaining a fixed price point
prevents excessive price drops. As demonstrated earlier, this could be an exclusionary
practice to drive alternative operators out of the market by impede their profitability in the
downstream market. Dropping prices excessively would incentivise customers to switch

9 https://www.comreg.ie/media/dlm_uploads/2018/11/ComReg-1896a.pdf
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operators, thus, hindering the alternative’s operator to have a return on investment or
make profit. Without the Net Revenue Test, it's not clear whether the price list is the
effective price within bids. We consider ComReg should look at actual pricing and pricing
mechanisms in this market.

We note that logical connections are included in the circuit charge for GEA access, and
we again suggest this should be the case for logical connections from SEAs handed off
“same node”.

We consider the obligation of price transparency for the regulated products acts to
discourage an SMP operator from discriminatory practices where regulated prices are
required, however where regulated and non-regulated Zones are combined the situation
is not so clear cut as discussed above and in our response to Q10. Such a price list should
also be required to publish any product variations or product options that can be
purchased. We would agree with ComReg’s concern at 5.23 that the strong existence of
multi-site deals creates an environment vulnerable to pricing issues.

A price floor is a necessary measure considering these potential competition issues. As
wholesale price also influences retail prices, it creates stable pricing at the retail level.

This approach also allows a return on investment for Eircom as evidenced by ComReg’s
information on revenue increase for Eircom (paragraph 7.188).

Cost continuity would fulfil the objectives of enhancing investment by creating a
favourable and predictable landscape for long term investment and promoting
competition by putting in place safeguards against excessive price drops.

Q.12 Do you agree with ComReg’s view that the charges for co-location services and
the upfront (non-recurring) charges for connections should reflect no more than the
actual efficient costs incurred by Eircom plus a reasonable rate of return? Please
provide reasons for your response.

BT Response R12

Firstly, we agree with ComReg in 7.196 that cost orientation should be applied to support
a level playing field for efficient operators to compete.

We also agree with ComReg’s position in clause 7.203 to charge for co-location based on
an HCA basis given this should represent the costs eir paid for the location of its own
equivalent facilities, but we believe ComReg do need to establish safeguards to ensure
other non-essential components are not included in the price. In addition, we would
consider the charges for power and cooling should align with eir’s own efficient costs. A
further safeguard is ComReg should determine whether HCA costs are efficient and not
payment for inflated internal upstream facilities.

26



ComReg Reference 24/92

We also note Ofcom in its 28 June 2019 Business Connectivity Market Review (BCMR)
Statement introduced a regulated exchange to exchange dark fibre service in the UK to
further limit the costs to other parties interconnecting with the incumbent. The rationale
was such would avoid unnecessary equipment costs to the entrant operators - i.e.
connect in a similar way that the incumbent would inter-connect its own network and
avoid many additional expensive pieces of interface equipment.

Q. 13 Do you agree with ComReg’s view that Eircom should maintain its cost
accounting obligation in relation to its Modern Interface Wholesale Dedicated
Capacity products, services and associated facilities? Please provide reasons for
your response.

BT Response R13
We would agree with ComReg maintaining the cost obligation for the following reasons:

e The incurred cost is the basis of price-related obligations which are safeguards
against artificially inflating/deflating prices, therefore it is critical Eircom provides
these costs and justifies them to ensure successful pricing remedies.

e The methodologies used also ensures that Eircom recovers its costs therefore itis
essential to have a record of these costs.

e Costaccountingis also a transparent mechanism to monitor to other related non-
price remedies such as non-discrimination, accounting separation etc.

Q. 14 Do you agree with ComReg’s view that Eircom should continue to maintain its
accounting separation obligation in relation to its Modern Interface Wholesale
Dedicated Capacity products, services and associated facilities, and for the
avoidance of doubt this means the inclusion of dark fibre in the Ml WDC HCA
statements and AFl statements? Please provide reasons for your response.

BT Response R14

As Eircom proposes different products and services, it is only through accounting
separation that we can obtain granular financial information related to WDC MI.

This also enables the monitoring of compliance with price-related on non-price-related
obligations due to the potential negative impact Zone B could be subjected to.
Accounting separation is also a deterrent as it provides transparency of financial
information which can be used to measure compliance.
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We would agree that Tl should be excluded from accounting separation as this legacy
technology-based market is declining for new supply and with existing customers
migrating out of this version of the product. However, to ensure compliance during the
transition we consider prices should continue to a sunset period, we would advise that
the TIWDC remains including during that period.

Q. 15 Do you agree with ComReg’s view that Eircom should continue to maintain its
statement of compliance obligation in relation to its MI WDC products, services and
associated facilities in the WDC market? Please provide reasons for your response.

BT Response R15
We believe the obligation to maintain a SoC should continue.

ComReg has demonstrated that Zone B is subject to competition risks and bar regulation,
Eircom may have incentive, assets and institutional knowledge to put in place anti-
competitive practices. ComReg further outlined different remedies to address these
competition problems. To improve the effectiveness of these measures, by requirement
statements of compliance by senior managers, we believe a SoC is both a necessary and
proportionate requirement. The purpose is for Eircom to outline what measures are in
place internally to comply with SMP regulations as well as the controls and a high-level
company sign-off.

We believe such a public document is a safeguard and participates in ensuring
compliance. It further builds trust within industry as Access Seekers can rely on the
document to understand Eircom’s compliance.

Q. 16 Do you agree with ComReg’s proposals on the withdrawal of SMP remedies on
Eircom in the LB TI WDC Market and in WPZs that have moved from Zone B M| WHQA
Markets in the 2020 Decision to Zone A Ml WDC Markets ComReg Document 24/92
Page 313 of 319 in this Consultation? Please explain the reasons for your answer,
clearly indicating the relevant paragraph numbers to which your comments refer,
along with all relevant factual evidence supporting your views.

BT Response R16
We would like to offer the following comments:
a. Withdrawal of obligations in the LB Tl WDC Market

We agree with the withdrawal of regulation for the new supply of LB Tl WDC as demand
for these legacy services continues to decline with trends showing a preference for Mi
WDC.
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However, whilst we have no issue with the de-regulation of new supply of Tl services, we
are concerned that some Critical Network Infrastructure (CNI) customers appear unable
to migrate from Tl based services to Ml services within the next 1 to 2 years. Given the
vacuum in Ireland around dates for the closure of copper we are concerned that such
CNI could be put atrisk beyond the control of industry and potentially such could only be
addressed by the incumbent who controls the copper supply. Hence, whilst we don’t
have an issue with the de-regulation of Tl with an appropriate sunset for existing
customers, there is anissue that once appropriately and publicly notified, we are seeking
for ComReg to further consider the special case of CNI and that a longer sunset maybe
required for this specific category of customer.

b. Withdrawal of obligations in WPZs transferring from the Zone B Ml WDC
Markets to the Zone A M| WDC Markets.

Subject to our position of what is included in the market and what should be regulated
and not regulated, we agree with the removal of obligations from Zone B MIWDC to Zone
A.

c. Re-instatement of regulatory obligations in WPZs transferring from the Zone
A MI Markets to the Zone B M| WDC Markets.

We note from our review of the movement of WPZs from Zone A to B and vice versa that
some Zone A WPZs have transferred to Zone B, and we consider it important to point out
that ComReg should also re-establish obligations where Zone A WPZs are now in Zone B.
l.e. as ComReg have determined that regulation is required in the Zone B WPZs this
should also be re-applied to WPZs transferring from Zone A to Zone B.

Other Remarks - To the Draft Decision Instrument
Reference Clause 5.1 of the Draft Decision Instrument

We believe ComReg need to consider the issue of Critical Network Infrastructure CNI
given we are aware of CNI customers that are not able to migrate from copper-based Tl
services prior to the likely removal of Tl regulation. We believe these are a special case
for a longer sunset period than would normally be allow. The general vacuum around
copper withdrawal is becoming an increasing concern.

29



eir’s Response to ComReg Consultation on:

Market Review Wholesale Dedicated Capacity (WDC) Market

ComReg Document: ComReg 214/92

31January 2025
















































38.

39.

40.

1.

stage of the deployment and the take-up is still relatively low”. However, this

entirely misses the point of what ComReg is required to assess.

To the point that take up is relatively low, there have been [3<3<] duct
access orders (other than NBI) since the product set was launched a number
of years ago. Notably two thirds of these have occurred since the start of
2024 and the issuance of D03/25. There is clearly a rapidly growing

acceptance of Eircom’s duct access as a useful product.

Eircom cannot know the purpose for which the Access Seekers are putting
the duct access too. Some operators such as [2<3<] are clearly using duct
access for the purpose of providing leased lines as evidenced by their
consultation responses and the fact that many A end / B end addresses are
to business premises / business parks. The average distance of duct routes
for these operator is 520 metres with individual routes ranging from tens of
metres to over 2 kilometres. Business addresses can also be observed with
the other major consumers of duct access [3<3<] although a lot of Aend / B
end locations appear to be in residential areas. Either way, they are using
PIA duct access for local access to premises as well as network infill to

support their network rollouts.

Current use of PIA demonstrates that duct access is being used to support
local access and to support leased line services to business premises and
business parks. As can be seen from the HEAnet example, see Appendix 3,
[3<3<] are growing their presence in the provision of WDC services including
in Zone B. The above analysis, which ComReg should have undertaken prior
to this Consultation, confirms that PIA duct access is economically and

technically viable to substitute for Eircom Ml leased lines.

Potential competition arising from existing and future entrants leveraging PIA
should have been explicitly considered as part of the market definition
exercise. Failure to account for this results in an overly narrow market
definition that overstates the market power of existing providers. Moreover,

as technological advancements lower the costs of network deployment, the
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CWO0045

@ Leased Lines Q -
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DC0001

@ Leased Lines Q

DC0323

@ Leased Lines Q -

34



DC0170

@ Leased Lines

1B Cam

Mapping of networks

99.

In section 4.4.4 ComReg provides a very brief description of its mapping
exercise. It appears that ComReg has only mapped the current networks of
each of the ANs listed with the exception of Siro — which may be based on
out of date information. This is not consistent with the requirement for

ComReg to take a forward looking view. A forward looking view which is
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Appendix 1: Through Line Advisors critique of ComReg’s WDC market assessment

Submitted as a separate pdf document.
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Eircom wholesale Ethernet access these costs are incurred by Eircom at connection
but recovered from the Wholesale Customers through SEA rental revenues charged

over the service life.

Comparison of Option A and Option B

Whether the Wholesale Customers rent duct from Eircom or build their own duct to
serve leased line demand they will incur the same fibre cable and NTU costs so the
level of these does not affect the decision. When looking at the economic decision
for the Wholesale Customers the decision will be based on a comparison of the
costs of purchasing duct access from Eircom or building their own duct extension

for use over the life of the leased line service.

Life of the leased line service

Despite the fact that most contracts with customers for a data service are typically
3 to 5 years the average retail life of the service is closer to ten years. This is in part
because the customer is likely to occupy the premises served for considerably
longer than the contract term; it is also because where the customer proposes to
end the service or change supplier the provider will often offer an upgrade or a
price discount for extending the contract. For the purposes of this analysis we treat
the commercial life of the leased line service as ten years and the upfront costs are

recovered over that length of period.

Costs of using Eircom duct

Where Wholesale Customers opt to use Eircom public and lead in duct to extend
their own access network to serve a new business they will face up front costs and
recurring costs. The upfront costs are those of building a new manhole close to the
ingress UUB for the Eircom duct route sought. Related to that cost is cost of
connecting the two manholes with sub duct and cable so that the cable delivering
the service can provide a path from the Wholesale Customers PoP to the customer
lead in duct. To model this cost we will assume that the Wholesale Customers
manholes are JB4A boxes located in footway. The contractor charge for installing

this type is [3<3<] and the materials costs are [2<3<] for the channel (frame) plus
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[3<3<] for the cover. This gives a total of [3<3<] plus an estimate of [3<3<] for the
service to break through from the Wholesale Customers manhole to the Eircom
ingress manhole. The only other incremental cost that Wholesale Customers incur

by opting to use Eircom duct is duct rental at €0.56 per metre per annum.
Costs of building new duct

For the purposes of this analysis we will assume that the Wholesale Customers
existing ducts are sufficiently close to the customer site that they do not need to
build additional manholes. We will also assume that their civil engineering
contractor will deliver duct under footway for the same rate as the Eircom
contractor [3<3<] per metre. This rate was [3<3<] per metre for Provincial towns
and cities in 2021.

Result

When the up front and recurring costs of own build and duct rental options are
compared by route length the result is that own build is now only more economic
for routes less than 20 metres. Effectively this means that it is always more
economic for Wholesale Customers to seek access to Eircom duct than to build
their own duct for the delivery of customer service. This particularly applies to eNet
when the wish to see customers not currently reached by their MAN fibre in
Provincial cities and towns. Throughout 2024 there has been strong demand from
eNet for duct access used to extend their MAN reach. This demand is probably

utilised to serve new leased line customers.
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1. Executive summary

11

1.2

1.3

1.4

ComReg’s Consultation and Draft Decision reaches the conclusion that eir will have Significant
Market Power (“SMP”) in the Wholesale Dedicated Capacity (“WDC”) market for the
foreseeable future in a significant part of the country. It then goes on to apply a price control
which severely limits eir’s ability to compete in a rapidly changing market that is subject to
extensive entry and competition from alternative networks.

However, ComReg’s analysis does not support this conclusion:

a) It has ignored the competitive constraint of other technologies such as broadband
and Ethernet over wireless on Modern Interface (“MI”) fibre Ethernet Leased Lines.
When considered — correctly — from the perspective of current and prospective users,
it is clear that these alternative technologies are in the same product market.

b) It has failed to understand or even attempt to properly analyse the implications of
market trends over recent years. These show that eir is facing competition in many
more Workplace Zones (“WPZs”) than was the case when ComReg reached its
previous regulatory decision. These trends will continue and will accelerate as a result
of the ongoing rollout of alternative networks and changes in technology — notably
the improvements in the quality of fixed broadband and the adoption of Software-
Defined Wide Area Network (“SD-WAN”) solutions.

c) This market entry and expansion by competing networks will be accelerated through
the use of regulated Physical Infrastructure Access (“PIA”), particularly the newer Sub-
Duct Self-Install product variants (together with associated product and process
changes) introduced in April 2024 and arising from ComReg Decision 03/24.

The WDC market over the forthcoming price control period will therefore be much more
competitive than the previous period.

ComReg’s conclusions on SMP and the regulatory measures that flow from it are largely a
function of the assumptions that it has made on product and geographical market definition.
These assumptions should have been, but have apparently not been, tested against evidence
either available to or easily obtainable by ComReg. For example, evidence undermining any of
the following assumptions adopted by ComReg, would invalidate its conclusions on the
appropriate regulatory measures:

a) broadband is not considered a competitive constraint on Ml fibre Ethernet leased
lines (“MI LLs”) and is therefore excluded from the product market definition (and/or
not considered as the cause of a difference between competitive conditions at lower
and higher bandwidths), despite the fact that (i) the technical specifications of
broadband are converging on those of leased lines, and (ii) that there are three times
as many businesses connections via broadband as there are via leased lines;

b) wireless Ethernet leased lines are not considered a competitive constraint on Ml LLs,
despite the fact that they constitute a significant percentage of total leased line
connections and clearly compete in some circumstances;



c) the proximity of a minimum of two Alternative Networks (“ANs”) (in addition to eir) is
required to provide effective competition, despite the fact that, contrary to advice
from the European Commission (“EC”), no analysis has been undertaken of
competitive conditions where there is proximity to one AN; and

d) if an AN’s network is further than 50 metres from an end-user’s premises, it is not
considered to be a viable alternative supplier, despite the impact of PIA that has
already been seen and that will develop rapidly over the course of the regulatory
period.

1.5 If ComReg had researched and analysed the evidence relating to these issues, it would have
reached a different conclusion about each of these issues.

1.6 ComReg has adopted what is essentially a backward-looking historical perspective on
competition in the market. It has updated its analysis from 2020 using the same methodology
and a similar set of parameter assumptions. Much of the evidence it has relied on (in
particular its questionnaires) is several years old and out of date, and fails to seek a
representative view from customers. The result is a proposal for a regulatory decision that is
very similar to the previous one, with some adjustments to the WPZs that are classified into
the different zones. If ComReg had looked forward to take account of the impact of well-
established trends in the market and the implications of PIA, it would have arrived at different
conclusions about the extent of competition in the market.

1.7 ComReg’s failure to undertake such an analysis means that it has reached erroneous
conclusions about how the market should be regulated. It has underestimated the
competitive constraints on eir and has therefore proposed an overly restrictive regulatory
outcome.

1.8 We consider that:

a) The retail product market should include fibre broadband and wireless leased lines.
This product market definition should also apply at the wholesale level. Dark Fibre,
however, should not be included, even at the wholesale level.

b) ComReg should undertake analysis to determine whether the threshold used to
define zones should be one or two ANs. This is likely to show — consistent with
recommendations by the EC - that market conditions in WPZs with one AN may be
materially different from those with none. On the basis of this further analysis,
ComReg should consider if the threshold should be lowered to one AN or perhaps
three categories of WPZ should be defined.

c) The impact of the new variant of PIA should be properly evaluated and incorporated
into the distance analysis undertaken by ComReg. The evidence to date of demand for
PIA, the dramatic difference in AN network deployment costs between self-dig and
using PIA, and the operational benefits of PIA, all clearly indicate that PIA will have a
growing impact on the market over the forthcoming regulatory period.

1.9 More generally, in our view it is incumbent on ComReg to undertake a more rigorous
evidence-based analysis of the market, using a more comprehensive and recent set of data. In
doing so, we expect that ComReg would arrive at a materially different conclusion.



2. Introduction

2.1 On 27 November 2024, ComReg issued a Consultation and Draft Decision on its market review
of the WDC Market (the “Consultation”). This report provides the views of Through Line
Advisors Ltd (“TLA”) on selected specific issues in the Consultation. Omission of an issue from
this report does not imply that TLA agrees with Comreg’s treatment of that issue in the
document.



3. Retail Market Review and Assessment

A. The product market

3.1 ComReg chooses Ml LLs as the focal product in the Retail Market. It then discusses the extent
to which related products are in the same economic market. It concludes that Wavelength-
Division Multiplexing variants (“xWDM?”) over fibre is in the same economic market but
wireless leased lines and fibre broadband are not. We discuss ComReg’s analysis of these
latter two candidate products.

Wireless LLs

3.2 ComReg concludes that wireless Ethernet leased lines are not an effective substitute for Ml
LLs or XWDM leased lines, on the grounds of differences in functionality, pricing, and
consumer usage, and the lack of supply side substitutability.?

3.3  Wireless Ethernet leased lines are an alternative technology that some connected premises
(“CPs”) use in preference to fibre-based solutions. Evidence from eir’s commercial teams at
both wholesale and retail levels indicates that wireless solutions are effective in particular
situations such as when a connection is needed very quickly, or in rural areas where fibre is
not available. In some cases, wireless connections are used as a back-up for fibre-based
solutions.

3.4 ComReg's rationale for excluding wireless technology from the MI LL market is primarily based
on the use of the majority of wireless connections purchased by major retailers as back-up
links to provide redundancy to the primary link via fibre. This conclusion is not supported by
this evidence:

a) Firstly, it is based only on the purchases of large retailers. These do not represent the
entire MI LL market, particularly when Small and Medium-Sized Enterprises (“SMEs”)
that are currently using broadband are taken into account. Other types of end-users,
particularly SMEs, are likely to see wireless-based leased lines substitutes for fibre-
based leased lines.

b) Secondly, the fact that a portion of the wireless links sold to end-users are used as
back-up connections is not evidence that they do not offer a similar product to the
primary link. Such customers often have high bandwidth leased lines and require a
back-up to high-demand sites. Wireless leased lines could therefore be much closer
substitutes for other segments of the MI LL market such as the lower bandwidth links
(see below for more details on the bandwidth break).

3.5 This indicates that, while not being a perfect substitute for fibre-based solutions, wireless
connections do provide some degree of competitive constraint. It is also important to note
that wireless connections still constitute a significant percentage of total leased line
connections. Comreg’s own data indicates that wireless is used for 17% of total connections
provided to major retailers.?

13.93 to0 3.112, Consultation
2 Para 3.99, Figure 11, Consultation



3.6

By ignoring them, ComReg has therefore left out a significant competitive force within the
market.

Broadband

3.7

3.8

ComReg concludes that broadband (including business broadband) is not an effective
substitute for Ml LLs and MI xXWDM LLs. ComReg justifies this primarily on technical grounds
such as differences in product characteristics, Service Level Agreements (“SLAs”), pricing, and
intended use by customers. It also claims that there is a lack of migration from MI LL to
broadband products at the retail level, despite the increased availability of higher bandwidth
broadband services.?

This reflects ComReg’s general approach to product market definition which concentrates on
the technology, rather than the nature of demand and the way in which customers are using
the products. This is contrary to the recommendations of the EC and ComReg’s own stated
methodology. It also reflects ComReg’s failure to collect and analyse relevant evidence from
the market.

Technology

3.9

3.10

3.11

3.12

Fibre broadband is developing rapidly. The differences in product characteristics and intended
use that ComReg draws attention to are diminishing and, looking forward, the substitution
and migration between MI LL and broadband is likely to accelerate as fibre broadband
products develop further:

a) eir already offers broadband services of up to 2Gbps*, including a ethernet access
(“GEA”) product over its Fibre To The Premises (“FTTP”) network with Virtual Local
Area Network (“VLAN”) tagging and class of service which effectively provides
symmetrical download and upload speeds of up to 200Mbps together with a range of
value-added services targeted at business users;> and

b) eir is planning to launch a 5Gbps broadband product during 2025.

This trend further blurs any technical distinction between business connectivity delivered via
broadband versus other types of networks.

There is variation between Service Providers (“SPs”) in the technical characteristics of the
products that they market under the term “broadband”. Although eir does not offer a
business grade SLA for its broadband services, we note that other SPs such as SIRO do. This is
further evidence that technical and operational considerations do not support broadband and
MI LL being in separate markets.

We note also that Ofcom recognised migration from MI LL to fibre broadband in its 2021
wholesale market review and suggested that this would accelerate as fibre networks
expanded.®

ComReg’s arbitrary distinction between technical features of Ml LL and broadband therefore
does not reflect the current characteristics of the products. Looking ahead over the

33,113 to 3.125 and 4.29 to 4.33, Consultation

4 open eir, 3 November 2024, Access Reference Offer Price List

5> open eir, 22 August 2024, Product Description, NGA VUA Products

62.104, Wholesale Fixed Telecoms Market Review 2021-2026, Ofcom, 18 March 2021



forthcoming regulatory period, the technical features of broadband are likely to converge
even further with those of Ml LL products.

End-user demand

3.13 Up to date evidence from end-users about their use of the different business connectivity
products is essential to making a critical decision about the substitutability between
broadband and MI LL. We note in that context that the SP questionnaires that ComReg relies
on are over two years out of date and so do not reflect latest developments in broadband
technology and product offerings. They do not reflect end-users’ evolving connectivity
requirements and the extent to which broadband is an effective substitute for Ml LL from the
end-users’ perspective. The responses to ComReg’s questionnaire therefore do not provide a
reliable basis on which to reach a conclusion on product market definition.

3.14 ComReg discusses and accepts the significance of other technology developments in the
market, particularly the adoption of SD-WAN.” Despite discussing some of the key features of
SD-WAN, including the ability to deliver high quality connectivity through shared media,
including the public internet, it fails to analyse the implications of this for the Ml LL market.
One clear implication is that end-users who would previously have purchased private
networks from SPs comprised mainly of Ml LL are able to use a mix of different access
technologies, depending on the requirements of individual premises. This particularly applies
to multi-site contracts such as retail end-users which combine a few sites with high bandwidth
requirements (e.g. data centres, head offices etc.) with a larger number of sites (e.g. shops)
with lower bandwidth and quality requirements. Such end-users are able to make
considerable cost savings by using broadband access links for as many of the sites as possible.

3.15 eir’s experience is that, in addition to the impact of SD-WAN, many smaller business users,
who have lower requirements for guaranteed bandwidths and service levels, see broadband
as a direct substitute for Ml LL. This is also true for large business customers wishing to
connect multiple sites that have a range of service levels. Large retail customers are an
example of this. They often issue tenders for a large number of sites, some of which have high
service level requirements (e.g. head offices or data centres) while others have much lower
service level requirements (e.g. retail outlets).

3.16 In deciding to exclude broadband from the market, ComReg has almost exclusively relied on
its own internal assumptions about the relevance of technical characteristics of Ml LL
compared with broadband. It has very limited insight into the current views of end-users on
this issue or attempted to understand how these products could be substitutes for each other.

3.17 Thisis important because, as the EC has stated, an national regulatory authority should
“...take account of all relevant competitive constraints (both at the wholesale and retail levels)
which have an effect on the relevant market analysed. The effect on the market is the key
indicator for the relevance of these constrains irrespective of whether the products or services,
which exercise these constraints are part of the relevant market.”®

3.18 ComReg is in a position to ask end-users about their preferences and behaviour and to obtain
their views about how they would respond if the relative prices of different products changed.

73.45-3.49, Consultation

8 European Commission, 2020, Explanatory Note Accompanying the document Commission Recommendation on relevant
product and service markets within the electronic communications sector susceptible to ex ante regulation in accordance
with Directive (EU) 2018/1972 of the European Parliament and of the Council of 11 December 2018 establishing the
European Electronic Communications Code, page 11



As we note above, ComReg has not done so, and therefore has failed to collect the factual
evidence that is required to support its conclusions on market definition, market power, and
remedies.

Quantitative evidence

3.19 ComReg has stated that the quantitative evidence on the volumes of orders of broadband and
MI LL supports its decision to exclude broadband from the market. In particular, it claims that
there is no significant migration from MI LL to fibre broadband products, but the only
evidence it cites for this is that MI LL volumes continue to increase.® This does not provide any
insight into the extent to which broadband is a substitute for Ml LL, either historically, or on a
forward-looking basis:

a)

Firstly, demand for business connectivity overall is growing as the economy grows and
as businesses increasingly integrate connectivity into their operations. Some of this
demand is being met by Ml LLs but part of it is being met by broadband. The fact that
the number of MI LL connections is growing therefore does not provide any
information about the degree of substitutability between broadband and MI LL, nor
does it provide any information about the amount of switching between them.

Secondly, the amount of switching between the two types of product would not
provide any reliable information about substitutability because business customers
tend to have contracts that last for multiple years and there are significant switching
costs. We would therefore not expect the level of migration or switching to be high
relative to the size of the market overall. Notwithstanding this, ComReg’s claim that
migration is not taking place is directly contradicted by eir’'s own experience of
tenders from business customers, which indicates that customers are switching from
Ml LLs to fibre broadband at bandwidths below 1Gbps. Recent examples of migration
from Ml LLs to broadband include Aldi (165 sites) and New Look (27 sites).

3.20 A more informative way to consider broadband substitutability is to compare the number of
business subscriptions to the products supplying comparable business demand:

a)

There were 56,108 businesses broadband subscriber lines with speeds of 100Mbps
and above in Q3 2024, 22,830 of which had speeds of 1Gbps and above, according to
data published by ComReg.'° Even accounting for differences in technical features of
broadband vs MI LL, this range of broadband services offers a connectivity service that
is comparable with lower speeds of leased lines (e.g. 500Mbps and below).

There were 15,559 wired MI LL connections and an additional 3,530 wireless leased
line connections in 2023.1

There were therefore approximately three times as many broadband connections as
there were MI LL connections supplying connectivity to businesses. If only the lower
bandwidth MI LL (e.g. up to 500Mbps) are considered, this ratio is even higher.

These are all business customers who have a choice between getting their
connectivity services via broadband or via leased lines. Their choice is determined by a
range of factors including speeds, quality of service and the availability of SLAs. Clearly
a large proportion of them choose broadband instead of leased lines. ComReg’s

93.117, Consultation
10 All-Data-Q3-2024_v2.xlsx, ComReg data portal
11 Table 3, Consultation



conclusion that broadband is not in the same market as Ml LL is therefore directly
contradicted by its own market subscriber data.

Marketing

3.21

3.22

ComReg makes several further arguments to support its conclusion that broadband is not an
effective competitive constraint on Ml LL. For example, it states that eir only appears to
market broadband to small businesses.!? SPs vary in the way that they target specific business
customer groups with different products. ComReg suggests that eir’s website targets
broadband at small businesses whereas it targets leased lines at larger businesses. This is
inaccurate. The “Communications” page aimed at larger business promotes both broadband
and MI LLs (under the category “Connectivity”).!® Moreover, within the “Connectivity”
category, eir promotes both Ml LL and SD-WAN.* We note that other companies also
promote alternatives to Ml LL. For example, the “Corporate” page of BT Business’s website,
aimed at large businesses, lists both broadband and “dedicated internet access” (i.e. MI LL)

under the heading “Connectivity”.®

ComReg’s observation about eir’s marketing strategy does not support its view that
broadband is not a substitute for MI LL. The fact that smaller businesses are more likely to buy
broadband than MI LL would not be evidence that they are not substitutes for each other, at
least at lower bandwidths of leased lines. If broadband was not available, many of those
smaller businesses would buy Ml LLs instead which indicates that they are, in fact, substitutes.
ComReg has not attempted to collect and analyse evidence on end-user preferences in any
meaningful way and therefore has very little factual basis on which to reach its conclusions.

Supply side substitution

3.23

In its analysis of supply-side substitution, ComReg also suggests that broadband network
operators would only be able to compete in the MI LL market either by purchasing wholesale
inputs from other SPs or by building their own networks. This argument adopts as a starting
assumption the very conclusion it is claiming to support (i.e. that broadband and MI LL are in
separate markets). In fact, the easiest way that broadband SPs can compete with Ml LL SPs for
business customers is to market their broadband services to business users, increase the
speeds provided by their networks and offer customers a business grade SLA, as SIRO already
does.

Conclusion on product market definition

3.24

ComReg’s approach to product market definition:

a) adopts an excessive and backward-looking focus on the technological characteristics
of different products;

b) fails to consider how different types of networking technology such as SD-WAN are
affecting the demand for underlying connectivity solutions;

c) almost completely ignores the views of end-users; and

123,119, Consultation
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3.25

3.26

3.27

3.28

3.29

3.30

10

d) misinterprets the evidence from recent tenders, including trends in the volume of
sales of Ml LLs.

The evidence that ComReg has cited, together with the experience of eir's commercial teams,
indicates that both wireless and broadband provide competitive constraints to MI LL,
particularly in certain segments of the business connectivity market.

Many business customers already use broadband instead of Ml LL to provide their
connectivity needs either on a standalone basis or as part of multi-site contracts. This trend is
increasing as broadband performance improves and the nature of demand changes.

It is fair to say that broadband is not a substitute for high bandwidth Ml LL, and this is likely to
remain the case throughout the forthcoming regulatory period. However, the value of
contracts for high bandwidth Ml LLs are generally higher, with higher Average Revenues Per
User (“ARPUs”) and larger contract sizes. We would therefore expect there to be more
intensive competition for such products from other ANs, including a greater willingness to
extend networks further to connect to premises. We understand from eir that they believe
they have a low share of the market for this type of product, which would support this view.

ComReg’s approach to product market definition should be adjusted to reflect these
considerations. There are two alternative approaches that could be taken:

e define two separate MI LL product markets with a break at around 500Mbps and include
broadband and wireless leased lines in the market below this break; or

e define one MI LL product market but include broadband and wireless leased lines in it.

The approach reflects the fact that the profile of demand for sub 500Mbps connectivity
services is materially different from those of higher bandwidths and that the presence of
broadband means that the supply side of the market is also different. ComReg’s evaluation of
whether there should be a bandwidth break within the MI LL market is very limited and does
not adequately reflect either the demand or the supply side of the market. A more robust
analysis of both quantitative and qualitative market data would demonstrate that there are
indeed two separate product markets and that broadband should be included in the second.

The second approach reflects the fact that the majority of Ml LLs fall below the 500Mbps
mark. They therefore represent the bulk of the market and should be the focus on regulatory
scrutiny.



4. WDC Market Definition

A. The product market

Wholesale fibre broadband and wireless leased lines

4.1

4.2

ComReg concludes that wholesale broadband (including fibre broadband) is not an effective
substitute for fibre Ethernet and xWDM WDC for much the same reasons as advanced in
relation to retail broadband.’® ComReg reaches the same conclusion for wireless leased lines.

For the reasons set out above, we consider that broadband and wireless leased lines should
be included in the product market definition at the wholesale level. As we note above, this

could be done either considering the WDC market as whole or splitting it into two separate
product markets for higher and lower bandwidths.

Dark fibre

4.3

4.4

4.5

4.6

ComReg concludes that Dark Fibre (“DF”) is an effective substitute for wholesale wired
Ethernet leased lines (comprising the focal product Fibre Ethernet WDC plus the previously
identified substitute of wired xXWDM WDC), on the grounds that:

a) DF can, if supplemented by additional components, be used to provide high-capacity
symmetric and dedicated connections; and

b) most SPs have the expertise and ability to install and manage such additional
components.’

While both of those observations are valid, they are not sufficient to warrant inclusion of DF in
the same product market as WDC. To reach this conclusion, it would be necessary to
undertake a Small but Significant Non-transitory Increase in Price (“SSNIP”) test. It is
understood that ComReg does not have access to sufficient data to do such a test in detail.
However, it is important to ask the question at least in principle/qualitatively to understand
the extent to which DF is a substitute for WDC. If the price of WDC was increased by 5-10%,
would there be a significant shift by SPs to purchasing DF? The answer is that it is unlikely, in
which case, DF should not be in the same market as WDC.

The weakness of ComReg’s conclusion on the inclusion of DF in the product market can also
be shown by following it to its logical conclusion. Both of the observations that ComReg makes
regarding DF would also be valid for PIA. Most SPs have the expertise and ability to install and
manage the principal additional component required to close the gap with DF: that is, the
fibre itself. And yet, ComReg does not claim that PIA should also be treated as an effective
substitute, and the product market expanded to include it.

The reality is that DF and PIA are not substitutes for WDC; they are products upstream from
WDC that could in principle be used to provide services similar to WDC, but with substantial
technical and price differences. As indicated by ComReg, it may be appropriate to consider the

16 4.29 to 4.33, Consultation
17.4.34 to 4.50, Consultation
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relationship between WDC and upstream products in terms of the economic space for
additional components!®; but this is very different from treating upstream products as
substitutes for downstream products.

B. Geographic scope of WDC markets

Criterion that a WPZ has two or more ANs present

4.7

4.8

ComReg’s first criterion for assessing differences in conditions of competition is that a WPZ
must have two or more ANs present (i.e. a minimum of three networks in total). This implies
that conditions of competition are similar whether a WPZ has one network or two networks,
with a clear break point at three networks.'® ComReg lists a number of precedents for this
criterion. However, in our view the strongest relevant precedent, notably omitted from this
list, is the EC’s December 2023 response to ComReg’s notified draft measures on WLA, where
the Commission stated:

“The Commission notes that, with respect to the geographic differentiation of competitive
conditions in the WLA market, ComReg is taking into account the existence of sufficiently
established and stable differences in network deployment. In particular, ComReg considers the
presence of at least three VHCNSs in a given modified exchange area as the decisive factor to
lift regulation.

In this respect, the Commission notes that the level of coverage adopted by ComReg as the
main criterion to lift access regulation (i.e. the presence of three VHCNs in a given modified
exchange area) seems to be overly conservative. First, the presence of three independent,
overlapping fibre-based infrastructures might never materialise on a significant scale. Second,
when assessing the competitive conditions in a given area with a sufficiently forward-looking
approach, ComReg appears to underestimate other criteria (e.g. intensity of retail competition,
wholesale access provided by competitors, and regulation in the upstream physical
infrastructure access market)...

In the Commission’s view and due to the emergence of infrastructure-based competition in the
wholesale local market in Ireland, solely requlating physical infrastructure in the areas where
fibre investments are expected could be considered in the next market review period. ComReg
should consider whether the deployment of VHCNs may be dependent on access to physical
infrastructure in the areas where fibre investments are expected could be considered in the
next market review period. ComReg should consider whether the deployment of VHCNs may be
dependent on access to physical infrastructure of the former incumbent operator.”

The EC reiterated similar views in its March 2024 decision on the Malta Communications
Authority’s review of the wholesale physical and virtual infrastructure access market?!:

18 7,184, Consultation

194,82 to 4.85, Consultation
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4.9

4.10

4.11

4.12

4.13

"Wholesale regulation is not justified if effective retail competition is ensured. In the recent
years, the Commission has been indicating that the presence of three networks as one of the
conditions for deregulation seems to be conservative, while the criteria identified should be
appropriate to reflect the competitive conditions in a given settlement with a sufficient
forward-looking approach. On this point, the Commission disagrees with BEREC’s opinion
which suggests that the presence of at least three networks is conducive to effective
competition. Such a high threshold for deregulation, in particular in the national circumstances
of Malta, could lead to the continuing regulation instead of progressively reduce ex ante
sector-specific rules, if justified by the level of effective competition in the market. Indeed, an
efficient level of infrastructure-based competition is the extent of infrastructure duplication at
which investors can reasonably be expected to make a fair return based on reasonable
expectations about the evolution of market shares.”

The views expressed by the EC in relation these very recent decisions are directly relevant to
the current consultation process. It is therefore incumbent on ComReg to take this into
account when it is considering issues such as the geographic scope of markets.

ComReg does not appear to have undertaken any analysis of how competitive conditions vary
between WPZs with one additional AN and those with two additional ANs. This could have
been done — for example — by obtaining the views of customers at the wholesale level and at
the retail level. This is a significant omission in ComReg’s analysis since much of the outcome
of the analysis depends on this criterion.

The implications of this omission are very significant for Comreg’s conclusion in this process. If
WPZs with one or more ANs are deemed to be competitive, then the number of WPZs falling
within this category will be much greater than ComReg’s current approach of requiring two. A
key outcome of this regulatory process is therefore dependent on an arbitrary threshold for
which ComReg has provided no supporting evidence and which has been questioned by the
EC.

ComReg should undertake this analysis and determine if the threshold should be reduced to
one AN in order to categorise a WPZ as belonging to Zone A.

In doing so, ComReg should also investigate whether a more appropriate approach is to
classify WPZ into three groups: those with no ANs, those with only one AN and those with
more than one AN. This would provide for the possibility of different regulatory rules applying
to the three categories of WPZs according to the level of potential competition.

Impact of PIA on competition

4.14

4.15

13

PIA has the potential to transform the nature of competition in the WDC market, given the
scale of cost advantage of PIA over self-dig network extension (potentially delivering savings
of around 80%, as detailed below), and the relevance of PIA to solving bottlenecks in bids for
multi-site contracts.

The PIA market is developing rapidly since the establishment of the new regime in April 2024
that included the Sub-Duct Self-Install product. This has significantly lower prices and is
operationally much quicker and easier for an SP to use than the previous PIA arrangements.
Last year, the number of non-National Broadband Plan (“NBP”) PIA orders for duct more than



4.16

4.17

4.18

4.19

4.20

tripled, from fewer than [3<3<] connections in 2023, to more than [3<3<] connections in
2024 ([ <Figure 1).

[XFIGURE 1: VoLuME oF NON-NBP PIA ORDERS

EN

In addition to the extensive use of PIA over increasingly short distances, eir has also seen ANs
use PIA for much longer network extensions. We understand that PIA has been used for links
as long as 5km. This indicates the impact of PIA on the economics of ANs connecting premises
to provide business connectivity. Self-digging a network connection for 5km would have been
prohibitively expensive for an AN and would have prevented it from competing for the
business. PIA has transformed this and a company in this position is now able to compete
effectively. Comreg’s geographical analysis has completely ignored this which means that it
significantly underestimates the degree of competitiveness in much of the WDC market.

The National Broadband Ireland (“NBI”) experience of network rollout is also instructive. NBI’s
extensive use of PIA for both general network build and specifically to provide LL services is
also relevant to ComReg’s assessment of the WDC market, since it clearly establishes the
economic and operational attractiveness of PIA as a solution for ANs extending their
networks.

Despite this evidence, ComReg has dismissed any reasoned assessment of its potential impact
on the grounds that PIA is at an “early stage of the deployment and the take-up is still low,
with the exception of NBI” .2 ComReg explicitly discounts the future impact of PIA, saying that
“ComReg believes that over the period of this market review, the extent to which ANs
expansion using upstream inputs would effectively constrain Eircom’s SMP position in Ml WDC
Marke 2 is likely to be limited.” There does not appear to be any analysis to support this belief
or any attempt to consider the evidence presented here.

This dismissal is contrary to the views expressed clearly by the EC in relation to the recent
WLA decision, as quoted above in paragraph 4.7. These highlighted the significance of PIA in
the competitive dynamics of fixed markets and noted how expected growth in the use of PIA
should be factored into a forward-looking view of market developments during regulatory
reviews.

We also note that in the UK, Ofcom has drawn attention to the rapid growth in PIA, noting:

“Significant investment and engineering resources are required to deploy new networks. Many
providers reduce the cost and timeframes for deployment if they roll out parts of their network
using Openreach’s network, which is made up of approximately 496,000 km of duct and 4.1
million poles. Since 2019, our rules have allowed easier access to Openreach’s physical
infrastructure (PIA). As of the end of September 2024, 172 providers had registered with
Openreach as customers of PIA, and 140 of these had already built network using PIA or had
placed orders to do so. Providers have ordered around 176,000 km of duct routes (101,000 km
of which has been delivered) and approximately 1.2 million attachments to poles (750,000 of
which have been delivered) to deploy networks.”

22 4,90, Consultation
23 page 25, Connected Nations — UK Report 2024, Ofcom, 5 December 2024
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4.21 Given the major impact that PIA is having on the economics of the fixed market in Ireland,
which is likely to deepen over the forthcoming regulatory period, ComReg’s simple dismissal
of PIA without any reasoning is a critical omission in its assessment of the market, and
undermines its conclusions on both market power and remedies.

Criterion that 60% or current or potential demand is within 50 metres or 2 or more ANs

Distance criterion

4.22 Comreg established a radial distance criterion of 50 metres in 2020. The rationale for this was
that this corresponded to approximately 100 metre route length. Beyond this, any new
network build would automatically require a wayleave which would require a minimum of 3
months.?* At the time, ComReg assumed that this delay constituted a significant obstacle for
ANs wishing to build extensions to connect end-users. Under this assumption, any AN whose
network was further than this distance away from the premises of a prospective end-user
would be unable or unwilling to compete for its business.

4.23 The use of PIA - particularly in its post April 2024 form - avoids the need to obtain extensive
wayleaves resulting in much faster installation of network connections.”> ComReg’s
justification of its 50 metre assumption therefore no longer holds, and it is not clear on what
basis the assumption can be retained.

4.24 In addition to substantially removing the impact of wayleaves on network extension, PIA has
also transformed the cost of network extension. Although ComReg’s 50 metre assumption is
not explicitly based on the costs of network extension, such costs are clearly a relevant
criterion in considering the ability of ANs to extend their networks and compete for business
at a CP. We note that:

a) The capital cost of an AN digging its own duct amounts to over [X}(] for the 100

metre ‘dog walks’ distance that ComReg assumes corresponds to a 50 metre radial
distance.”®

b) The capital-equivalent cost of the same 100 metre ‘dog walks’ distance using PIA is
less than [3<3<] — around 20% of the self-dig cost.?”’” Indeed, since the majority of
that cost is fixed regardless of connection distance, a PIA-based extension of even

1,000 metres (equivalent to a radial distance of 500 metres using ComReg’s assumed
2:1 ratio) would still be substantially cheaper than a 100 metre self-dig.®

4.25 By retaining the 50 metre criterion in its distance analysis in the current consultation, and
failing to consider the impact of PIA on either wayleave delays or network extension costs,

24 4.88, Consultation

25 We understand from eir that wayleaves are only required if remediation work is needed to clear blockages. This means
that the extent to which an AN is required to obtain wayleaves is much lower when using PIA than when digging and laying
their own ducts and other network infrastructure.

26 As advised by eir
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ComReg has completely ignored the impact of PIA - particularly the newer Sub-Duct Self-
Install products - on competitive constraints to eir in the WDC market.

4.26 ComReg cites two factors to support ignoring the impact of PIA on its distance criterion:

a) that PIA is at an early stage of development, with take-up other than NBI being low?;
and

b) that the distance criterion: “relates primarily to the ease with which the ANs in close
proximity to the end-user’s premises could extend their own networks” and not
“whether an access seeker (such as Enet) could extend its network using the Pl of
another SP”.3°

4.27 As noted above, we do not believe that the first factor is supported by the evidence to date.
We further do not think that it is an adequate basis to make a forward-looking regulatory
decision, particularly when the financial and operational implications of the new PIA product
are so significant.

4.28 The second factor appears to be an unreasonably narrow interpretation of the distance
criterion. If it were to be established that PIA was having a material impact on the ability of
ANs to extend their networks and compete for CPs, it would be unreasonable to ignore these
competitive effects in considering the nature of competition in a WPZ.

4.29 We further note that:

a) ComReg explicitly identified leased line connectivity as an application of PIA in its PIA
review; 3 and

b) Ofcom recognised in its 2021 market review (nearly four years ago) that PIA could, in
due course, justify a longer dig distance than the self-dig based 50 metres it had
adopted.®?

4.30 In our view therefore:

a) the retention of a 50 metre distance criterion, which entirely fails to consider the
impact of PIA, would undermine the definition of geographic markets, the assessment
of market power, and the choice of remedies; and

b) the criterion should be replaced with one that reflects the impact of PIA, which from a
wayleaves perspective would appear to place no clear upper limit on distance, and
from a cost perspective would support a distance of at least 500 metres. If a separate
high bandwidth market were to be defined, then as noted above, higher ARPUs would
likely justify an even longer distance.

Business park and islands tests

4.31 The list of Business Parks and other commercial areas at Annex 3 of the Consultation is
incomplete. As noted in the 2018 TERA report®3, an important part of the rationale for
including sites in this list is that large privately owned sites which - by their nature and location
- are likely to have demand for MI LL connections will tend to manage network connections

294,90, 5.50 to 5.51, Consultation

304,92, Consultation

311,10 2.20, 3.62-3.63, Jan 24 PIA Review

327,184 to 7.185, Wholesale Fixed Telecoms Market Review 2021-2026, Ofcom, 18 March 2021
3353.3, 2018 TERA report
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within their sites privately. However, Annex 3 omits sites that appear to meet these criteria,

including:
a) CityWest Shopping Centre, Fortunestown;
b) Clane Business Park;
c) County Buildings, Tralee;
d) Department of Education on Marlborough Street, Dublin;
e) Dundrum Business Park, Farranboley;
f) Fairgreen Shopping Centre, Carlow;
g) Farranshoneen Retail Park, Waterford;
h) Magna Business Park, Fortunestown;
i) Saint Vincent’s University Hospital, Dublin;
i) Showgrounds Shopping Centre, Clonmel; and
k) University Hospital Kerry, Tralee.

4.32 The Islands test also appears to be operating incorrectly and in need of revision. A number of
Zone WPZs are surrounded on all sides by Zone A WPZs that appear to be, on average, larger.

For example:
a) Ballyhanna (WPZ DL0040)
b) CityWest Shopping Centre (WPZ SD0288);
c) Magna Business Park, Fortunestown (WPZs SD0299 and SD0300);
d) Clane Business Park (WPZ KE0202)
e) East Prosperous (WPZ KE0208)
f) North East Athy (WPZ KE0004)

4.33 We also note some unexpected results in urban areas, which may indicate the need to amend
either the Business Park or Islands test, or introduce an additional test, with looser criteria
appropriate for cities and large towns. For example, a material number of WPZs in central
Dublin, where AN networks are likely to be present, are identified as Zone B, including a string
of WPZs along the North bank of the Liffey between Father Matthew Bridge and O’Connell
Bridge (WPZs DC0238, DC0239, DC0322, DC0290, DC0288, DC0287 and DC0283), which
include the Four Courts building and the Capel Building.

Source data used for mapping process

4.34

ComReg’s AN data is based on data requests issued in July 2022 (or April 2024 in the case of
SIR0O)34. However, this fails to capture rollouts since those dates, and rollout plans during the
market review period that can be predicted with a high degree of confidence. For example:

a)

SIRO is expanding its network to reach between 700,000 and 770,000 premises during
the market review period, but as of early 2024, it had reached between 515,000 and

34 4.109, Consultation
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560,000 premises®, leaving around 20% to 30% of SIRO’s forward-looking network
footprint omitted from ComReg’s analysis; and

b) Virgin Media overbuilding its entire Cable Access Television (“CATV”) network with
FTTP3¢, which is highly likely to expand the reach of that part of its network from
which MI LL extensions are possible.

4.35 As noted in January 2024 by ComReg in its WLA market review, FTTP network rollouts are
unlikely to slow down.?” Even where these are aimed at residential customers, they will
nevertheless expand the reach of network nodes from which Ml LLs can be connected.

4.36 ComReg’s Connected Premises data:®

a) for Ml LL-connected premises is based on a 2023 dataset, while ComReg
acknowledges that “a complete dataset, including reliable geolocation information,
has only been available to ComReg since April 2024”3°; and

b) for DF-connected premises is based on a 2022 dataset, while ComReg acknowledges
that has quality issues and it is awaiting more detailed and accurate data for H1 2024.

4.37 It would be inappropriate for ComReg to rely on data that it has acknowledged as unreliable,
when more reliable data is or will very soon be available. ComReg indicates that updated data
sources for Connected Premises will be used in its decision — but the updates clearly have the
potential to significantly affect the geographical analysis, and it is not clear what opportunity
ComReg plans to allow for adequate consultation on the updated analysis.

35 3.23, Market Reviews — Wholesale Local Access provided at a fixed location, Wholesale Central Access provided at a fixed
location for mass-market product, Response to Consultation and Final Decision, ComReg, 18 January 2024

36 Kingscourt Latest Cavan Town To Secure SIRO’s 100% Fibre Broadband, SIRO press release, 4 April 2024; and para 3.46,
Market Reviews — Wholesale Local Access provided at a fixed location, Wholesale Central Access provided at a fixed
location for mass-market product, Response to Consultation and Final Decision, ComReg, 18 January 2024

37 3.26, Market Reviews — Wholesale Local Access provided at a fixed location, Wholesale Central Access provided at a fixed
location for mass-market product, Response to Consultation and Final Decision, ComReg, 18 January 2024

38 4,116, Consultation

394,116, Consultation
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5. Competition Analysis — SMP Assessment

A. SMP assessment in Market 2

Market share trend

5.1

ComReg notes that eir’s market share in Market 2 (WPZs with CPs that do not meet the AN
criteria) is largely unchanged since 2020, and that it is unlikely that ANs would enter or
significantly expand their networks in the remedies period“, in support of the designation of
SMP. However:

a) the composition of Market 2 has changed — it is a different set of WPZs - so this is a
spurious conclusion: it provides no reliable support for any conclusion on the likely
trend in eir’s market share in the set of WPZs now designated as Market 2 in this
review;

b) in fact, the data provided indicates that of the 2,000 WPZs in SMP-designated Market
2 in 2020, over 700 (37%) are now in Markets 1 or 3, designated as non-SMP —and a
like-for-like analysis of the trend in eir’s market share in the set of WPZs designated as
Market 2 in 2020 is highly likely to show a significant fall; and

c) the rollout of PIA means that the improvement in competitive conditions over the
next market review period is likely to be even more significant.

This undermines the SMP designation and suggests that the competition criteria used (which
are not materially different from those employed in 2020) are poorly suited for identifying
SMP WPZs (both in Market 2 and Market 4). In our view, they should be revisited and revised
to reflect current market conditions.

Countervailing Buyer Power

5.2

53

ComReg considers Countervailing Buyer Power (“CBP”) in Market 2, which it defines as “the
bargaining strength that the buyer has in relation to the seller in commercial negotiations “due
to its size, its commercial significance to the seller and its ability to switch to alternative
suppliers”.** It concludes that CBP is relatively weak in Market 2 WPZs, largely due to the
limited network reach of ANs in those WPZs.

However, this fails to take account of:

a) The fact that the retail market is dominated by multi-site bids, and that CBP must
therefore also be analysed at the level of such bids, together with the consequent
impact of CBP at that level on WDC CBP at individual WPZs in Market 2. This may be
significant where, for example, buyers have access to ANs at most of the sites in the
bid, leaving only a small number of sites in Market 2.

40 5,52, Consultation
415,30, Consultation
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b) The likelihood that a degree of the CBP that ComReg acknowledges WDC customers
have in Market 1 by virtue of the scale of their purchases*, extending into Market 2.
ComReg’s rationale for dismissing this extension® is unclear.

Vertical integration

54

ComReg concludes that eir’s vertically integrated structure could enhance its position in
Market 2. However, the only argument advanced in support of this conclusion is that ANs have
limited network presence in these WPZs*, It is therefore not clear how ComReg can rely on
vertical integration as an additional reason, above and beyond network presence, in its
conclusion on existing competition in Market 2%:

“Based on the assessment of the market shares and the network presence ANs, vertical
integration and barriers to entry, ComReg’s position is that, absent regulation in Ml WDC
Market 2, it is unlikely that Eircom would be sufficiently constrained by existing competition
such that it would prevent Eircom from behaving, to an appreciable extent, independently of
competitors, customers and consumers.”

B. SMP assessment in Market 4

Evolution of Market 4

5.5

The data provided shows that of the 2,500 WPZs (WPZs without CPs that do not meet the AN
criteria) in SMP-designated Market 4 in 2020, 550 (22%) are now in Markets 1 or 3, designated
as non-SMP and 900 (37%) are now in SMP-designated Market 2. These changes are indicative
of very substantial changes taking place through the growth of alternative networks and the
increasingly competitive nature of the market. The continued rollout of the alternative
networks, enhanced by the use of PIA, will ensure that these trends continue throughout the
forthcoming regulatory period. Despite this, ComReg has failed to take this into account in
either the methodology that it has deployed or the conclusions that it has reached.

425,33, Consultation
435,57, Consultation
445,39 to 5.40, Consultation
45 5.44, Consultation
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Introduction

1. This submission is made further to eir’s response of 31 January 2025 to ComReg'’s
consultation and draft decision for the Market Review  Wholesale Dedicated
Capacity (WDC) Market (ComReg 24/92). It provides additional evidence and
analysis that materially undermines ComReg’s market definition, SMP assessment,

and proposed remedies.

2. In its consultation, ComReg failed to inter alia properly assess the role of Physical
Infrastructure Access (PIA) as a supply side substitute in the WDC market. It has
failed to do so since the Consultation. This omission, amongst others, undermines

the validity of ComReg’s market definition and its conclusions on market power.

3. Since the close of the consultation, further developments have reinforced the

importance of PIA as a competitive constraint, including:

e A significant increase in targeted and selective PIA usage by alternative
operators, substantially reducing their network deployment costs. This targeted
PIA usage is enabling alternative operators to exert a disproportionate impact
on the WDC market by pricing at highly competitive levels—particularly when
benchmarked against self build or regulated leased line pricing;

e The launch of new PIA processes that reduce deployment costs and timelines;
and

e The merger of BT Ireland and enet, approved by the CCPC without competition

concerns.

4. Despite these developments, ComReg has not indicated any intention to re consult
or revise its analysis. This is a serious procedural flaw. Under Article 23 and 68 of
the EECC, ComReg is required to consult stakeholders on draft measures where

material changes in market conditions have occurred.

5. The omission of PIA analysis and the failure to account for the BT/enet merger are
precisely such changes. eir would emphasise that any PIA usage (whether
regulated or operator own use) in the WDC market is material to ComReg’s
assessment of the market and SMP, and its relevance does not depend on volume of

usage. By its nature the WDC market is one of relatively low client volumes,
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compared to the mass FTTH market. Therefore, competition is based on the ability
of alternative operators to target and select potential clients and price
competitively (and win bids). This is exactly what PIA usage by ANs is enabling (and
will increasingly do so). Furthermore, the merger of BT and enet, two significant
operators in the WDC market, both utilising PIA, re enforces this competitive

dynamic. Accordingly, ComReg must re consult on the WDC market.

6. A failure to re consult will breach ComReg’s obligations under Article 67 of the
EECC to conduct a forward looking market assessment based on current and

anticipated competitive dynamics.

7. This submission focuses on three core issues:
(i) ComReg’s failure to assess PIA as a substitute and competitive constraint in
the WDC market;
(i)  The implications of the BT/enet merger for ComReg’s geographic market
definition and the validity of its “rule of three” framework; and

(i)  RegulatoryFailure.
I.  ComReg’s Failure to Assess PIA as a Competitive Constraint

8. In its January 2025 consultation response (paras 33 42), eir highlighted inter alia
ComReg’s failure to assess the role of PIA in the supply of WDC and retail leased
lines. ComReg’s market definition excluded PIA as a substitute, despite clear
evidence that PIA enables alternative operators to deploy fibre at scale and

compete directly with eir.

9. Since the consultation closed, ComReg had the opportunity to provide a current
and forward looking market analysis of PIA usage in its March Market Monitoring
report (ComReg 25/15). It failed to do so and relied upon PIA data from 2023. This is
despite the fact that the evidence base has strengthened considerably. Between
March 2024 and August 2025, BT Ireland and enet — two of the largest alternative
operators — have ordered and used over 52,000 metres of eir PIA duct [see Annex
A). This is not marginal or incidental usage: 55% of deployments were for distances

over 300 metres, and only 19% were below 100 metres. This confirms that eir’s PIA is
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being used for substantial and selective network extensions, not just infill or short

hop connectivity.

As detailed in Annex A, this usage is not hypothetical or anecdotal — it is based on
actual deployment orders placed by BT Ireland and enet between March 2024 and
August 2025.

ComReg’s assumption that competitive presence must be within 50 metres radial
distance is therefore empirically invalid. As eir noted in paras 81 96 of its
consultation response, the 50m threshold is arbitrary, unsupported by deployment
economics, and fails to reflect the operational reality of PIA based competition. The
data now shows that over 80% of BT/enet deployments occur at distances greater
than 100 metres — double ComReg'’s threshold.

Related to this is the now near completion of Siro’s FTTH programme and VMI’s FTTH
network roll out being 55% complete with targeted completion early next year. Both
operators have access to their own physical infrastructure and therefore make only
limited use of eir’s PIA product. This further underscores the need for ComReg to
assess the actual deployment strategies of alternative operators when evaluating

competitive constraints in the WDC market.

ComReg continues to misdirect itself in its analysis of the PIA market. Rather than
focusing solely on the volume of PIA orders outside of NBl—which, as eir noted in its
original submission, confirms that eir's PIA can be used at scale—ComReg must
properly assess the strategic use of PIA by alternative operators. This includes
evaluating the extent of operator’s self supplied infrastructure and the specific
locations of deployments. As demonstrated in Annex B, such availability and ability
to use eir's PIA in commercially attractive locations undermines ComReg’s
theoretical theory of harm in the WDC market — irrespective of the number of
operators currently present. ComReg’s failure to conduct this analysis has led to
arbitrary conclusions and a mischaracterisation of competitive constraints in the
WDC market.

The cost economics of PIA reinforce its role as a substitute. ir estimates that if
BT/enet had relied on self build for these deployments, the cost would have

exceeded €3.6 million. By contrast, the capital and rental cost of PIA over five years
5
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is approximately 25% of the cost of self build. This cost differential creates a strong
economic incentive for ANs to use PIA to compete in the WDC and retail leased lines

markets.

15. Annex B sets out a detailed confidential business case demonstrating that operators
using PIA [“l

I < |- \While hypothetical, the scenario is grounded

in realistic assumptions and reflects actual pricing structures. It demonstrates that

PIA based competition is not only viable but can be strategically deployed to target

high value sites.

16. ComReg’s failure to incorporate this evidence into its market definition and SMP
assessment constitutes a breach of its obligations under Article 67 of the EECC,
which requires national regulatory authorities to conduct a forward looking
analysis of market dynamics, including supply side substitution and infrastructure-

based competition.

17. In addition, eir has launched new PIA processes (effective 1 September 2025) that
further reduce deployment costs and timelines. These include programme
management services, automated ordering, and subcontracting options for duct
installation and fibre deployment. These enhancements will accelerate PIA usage

and deepen competitive pressure in the WDC market.

(<
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Il.  BT/enet Merger and Geographic Market Definition

18.

19.

There has been a material development in the structure of the market: the merger of
BT Ireland and enet, approved by the Competition and Consumer Protection
Commission (CCPC] without conditions. This transaction combines two of the
largest users of PIA in the WDC and retail leased lines markets, and creates a

vertically integrated operator with national reach and significant scale.

The CCPC’s clearance of the merger — despite the reduction in the number of
independent operators — is based on a finding that the transaction does not result
in a substantial lessening of competition. This directly contradicts ComReg’s
continued reliance on the “rule of three” as a threshold for effective competition in

geographic market definition.

20.As eir noted in its original submission [paras 66 78), ComReg’s “rule of three” is not

21.

22.

grounded in empirical analysis of the Irish market. It is derived from academic
literature and regulatory precedents in other jurisdictions, which are not directly
applicable to the structure, density, or investment patterns of the Irish WDC market.
The EC itself has criticised this approach as overly conservative and insufficiently

forward looking — most recently in its response to ComReg’s WLA market review.

The merger of BT and enet — and the CCPC’s approval of it — demonstrates that if
ComReg’s framework were correct, the merger would have raised serious
competition concerns. Instead, the opposite conclusion was reached: that the

merged entity would enhance competition.

This contradiction exposes a fundamental flaw in ComReg’s geographic market
definition and SMP assessment. It also reinforces the need for ComReg to re consult

and revise its analysis in light of actual market developments, consistent with its
obligations under Article 67 EECC.
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lll.  Regulatory Failure

23.The omissions and errors outlined above give rise to two distinct regulatory failures,
both of which undermine the integrity of ComReg’s market review and its

compliance with the European Electronic Communications Code (EECC).

24. First, ComReg’s proposed regulation of the WDC market is unjustified. As eir noted
in its original submission (paras 33 42), the presence of regulated upstream access
via PIA materially alters competitive dynamics. Where alternative operators can
deploy fibre using PIA at a fraction of the cost of self build — and do so at scale —
the case for downstream regulation is significantly weakened. ComReg has failed
to assess this properly, in breach of its obligation under Articles 67 and 68 EECC to
ensure that any regulatory intervention is proportionate, justified, and targeted
only where necessary. Annex B illustrates this point: PIA based competition is
economically replicable and sustainable, enabling ANs to replicate leased line
services and undercut WSEA pricing in commercially attractive areas. ComReg’s
failure to account for this behaviour renders its SMP assessment and remedies

unsound.

25.Second, ComReg’s pricing framework creates a structural cost asymmetry that
distorts competition in both wholesale and retail markets. By requiring eir to price
wholesale and retail tenders based on regulated WDC inputs while allowing ANs to
compete using regulated PIA inputs, ComReg enables operators to cherry pick high-
value areas—an opportunity expanding as Siro and VMI extend their fibre networks
from existing footprints—and undercut eir’s nationally averaged regulated WSEA
prices. This arbitrage is not efficiency driven; it is a direct consequence of
regulatory design, which imposes cost orientation and compliance obligations
solely on eir while granting PIA based operators pricing flexibility and selective
deployment. Such potential market behaviour does not require the presence of
three operators, contrary to ComReg’s assertion. Its effect is to materially alter
competitive dynamics in a manner that calls into question the necessity of finding
SMP in the WDC market, and raises concerns regarding the proportionality of

regulatory intervention under the EECC.
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These failures are compounded by ComReg’s decision to proceed directly to a final
decision without re consultation, despite material flaws in its original market
definition and SMP assessment and significant subsequent developments, including
increased PIA usage and the BT/enet merger. This approach is inconsistent with
ComReg’s obligations under Articles 67 and 23 EECC to conduct a forward looking

market assessment and ensure proper stakeholder consultation.

ComReg’s proposed regulation of the WDC market is disproportionate and
unjustified. As eir noted in its original submission (paras 33 42), the presence of
regulated upstream access via PIA materially alters competitive dynamics. Where
alternative operators can deploy fibre using PIA at a fraction of the cost of self
build — and do so at scale — the case for downstream regulation is significantly
weakened. ComReg has failed to assess this properly, in breach of its obligation
under Article 68 EECC to ensure that any regulatory intervention is proportionate,
justified, and targeted only where necessary. Annex B illustrates this point: PIA-
based competition is economically replicable and sustainable, enabling ANs to
replicate leased line services and undercut WSEA pricing in commercially attractive
areas. ComReg’s failure to account for this behaviour renders its SMP assessment

and remedies unsound.

These failures are compounded by ComReg’s decision — as indicated in its work
plan — to proceed directly to a final decision without re consultation. This is a
serious procedural error. As eir set out in its original submission, ComReg’s market
definition and SMP assessment contained material flaws that warranted further

consultation.

These supplemental submission highlights that, in addition to those flaws, further
market developments have occurred — including increased PIA usage and the
BT/enet merger — which materially alter the competitive landscape. ComReg’s
refusal to consult in light of both the original deficiencies and subsequent
developments is inconsistent with its obligations under Article 67 of the EECC to
conduct a forward looking market assessment, and under Article 23 to ensure
stakeholders are properly consulted and are given the opportunity to comment on

draft measures. It cannot be the case that ComReg introduces new material in
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moving to a final decision without giving interested parties an opportunity to

consult and submit views.

10
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Annex B: Business Case for using PIA for Retail Leased Line provision

Context

Since the introduction of ComReg’s Decision D03/24 in January 2024, there have been

three main developments in the PIA market:

A. A significant reduction in the rental price for ducts and poles (and a general
simplification of the structure of those charges where the annual rental level charge

per metre no longer varies with surface type).

B. eir introduced automated ordering and easy to use Sub Duct Self Install product

enhancements in September 2024.

C. Further to ComReg assessment, in September 2025 eir is introducing PIA processes

(and related prices) for programme management, authori ed contractor services

and enhanced ordering.
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FAO: Tommy Burke
One Dockland Central
Guild Street

Dublin 1

BY EMAIL ONLY: |

31/01/2025
Re: Response to ComReg Consultation Document 24/92

Dear Mr Burke,

Enet has undertaken a detailed review of ComReg’s Consultation Document 24/92 (the ‘consultation
document’) regarding the market for wholesale dedicated capacity (WDC). Enet is supportive of many
aspects of ComReg’s approach (as indicated in the responses to ComReg’s consultation questions
enclosed).

However, Enet does have concerns with respect to the algorithm used by ComReg to define whether
each Workplace Zone (WPZ) in the State is to be regulated or unregulated with respect to modern
interface (MI) WDC services. The algorithm used by ComReg, as defined in Figure 15 of its consultation
document, classifies all WPZs in the State as either to be regulated (‘Zone B’) or to be deregulated
(‘Zone A’). Enet considers too many WPZs are being allocated to Zone A and therefore set to be
deregulated. Enet has suggested several refinements of its approach (see the response to consultation
Q04 in particular).

Whilst Enet notes that the design of the algorithm has been largely retained by ComReg from its
Decision D3/20, the available data is now of considerably better quality (both the locations of connected
premises and the network routes of Irish operators). Therefore, Enet finds that the algorithm should be
refined to better leverage this data.

Enet is concerned that the criteria within the algorithm becomes increasingly lenient as a WPZ passes
through the algorithm. The first test in the algorithm (Step 2) has a clearly defined minimum proximity
requirement of the alternative networks (which must be within 50 metres of the connected premises).
In contrast, the next step in the algorithm (Step 3, the Business Parks test) requires only minimal overlap
between both (i) the WPZ and Business Park and (ii) the alternative networks and the Business Park.
The Islands test (Step 4) also does not require any minimum proximity to the nearby alternative
networks. These steps seem to be very inconsistent in their view as to what infrastructure competition
in these WPZs should look like.

In Enet’s opinion, it is reasonable that a WPZ can be deregulated once sufficient infrastructure
competition has been demonstrated. However, the approach to determining that a WPZ has sufficient
infrastructure competition should be robust and reliable.

Moreover, since infrastructure should not “disappear”, an indication that ComReg'’s algorithm is making
sensible decisions with regards to infrastructure competition would be that once a WPZ is deregulated
due to sufficient infrastructure competition, it should remain deregulated going forward. This is not the
case however, with 5% of all WPZs (381) moving from Zone A to Zone B between the 2020 and 2024
market reviews i.e. regulation is set to be re-imposed in these WPZs.

A key factor underlying this issue is the part of the algorithm that considers WPZs without any connected
premises present (i.e. no current WDC demand). This part (steps 5, 6 and 8 in Figure 15 of the
consultation document) should be conservative in its forward-looking assessment of such areas given

info@enet.ie T: 061 27400 www.enet.ie
e-nasc éireann teoranta Peter McCarthy and Noel Ryan
332982 Ireland
Enet House, National Technology Park, Castletroy, Co Limerick, V94 6P52



the absence of current WDC demand. Enet has concerns that its forward-looking assessment is in fact
fundamentally flawed.

Enet observes that 272 WPZs were found to have zero connected premises in the 2020 decision and
were allocated to Zone A for deregulation. Almost all of these cases were due to Step 5 of the algorithm
(group A4), by virtue of two alternative networks being present in the WPZs. However, since 2020 they
have gained one or more connected premises, but now fail Steps 2, 3, 4 and 7 of the algorithm in 2024
and are allocated to Group B1. This means that regulation has been removed in 2020 but now needs
to be reinstated in 2024.

To Enet, this is a strong indication that the parts of the algorithm testing WPZs without connected
premises were too lenient when allocating WPZs to Zone A in 2020. In other words, ComReg is
concluding that in WPZs that were Zone A and have now moved to Zone B, that at least one connected
premises was in fact not within range of the alternative networks, but did subscribe and could have
suffered ill effects from Eircom’s significant market power during the previous regulatory period.

On a similar theme, Enet considers that the Business Park test is also too lenient, with WPZs that barely
overlap a Business Park being subject to deregulation as a result of the test. In Appendix B, Enet
provides multiple examples (using maps) that clearly demonstrate where this lenience is occurring in
ComReg’s algorithm. The Islands test is also too lenient and, in Enet’s view, is wholly inconsistent with
the close-proximity distance criterion used in Step 2 of the algorithm.

Enet has previously communicated to ComReg that the mere presence of alternative networks in a
WPZ is not a sufficient condition for infrastructure competition (though ComReg deems it sufficient in
steps 3, 5 and 8 of their algorithm, as per Figure 15 of the consultation document). Instead, what is
actually a sufficient condition is the presence of break-out points (chambers/manholes) in the network
routes close enough to current or potential future connected premises. ComReg should refine the
algorithm as Enet recommends below to better approximate this sufficient condition.

Enet also supports ComReg’s references in its consultation document (e.g. in paragraph 1.24) to
“decide whether to commence a fresh market review earlier than planned” based on continued close
monitoring of the Ml WDC markets. A good opportunity for revisiting the market review would be in
2027, at which time NBI should have completed its main network rollout and operators such as
SIRO/Eircom will also have completed more of their network rollouts.

Enet strongly advises that ComReg revisit its approach to its algorithm and not maintain it for
consistency with the 2020 Decision. The Irish telecoms sector and the quality of data now
underpinning it has evolved considerably since the 2020 Decision and the findings set out in this
consultation response demonstrate clear issues in the outcomes of the algorithm. ComReg should
make refinements to the steps within the algorithm based on the evidence-based feedback contained
herein.

Enet has recommended a number of changes to the algorithm. Enet has produced a revised version
of Figure 15 from the consultation document, reflecting all of these changes. This revised flowchart is
shown overleaf.

Enet would welcome the opportunity to discuss this document with ComReg if that would assist in
fully understanding these findings and recommendations.

Yours sincerely

[ E-Nasc Eireann Teoranta / Cormac Ryan]

info@enet.ie T: 061 27400 www.enet.ie
e-nasc éireann teoranta Peter McCarthy and Noel Ryan
332982 Ireland
Enet House, National Technology Park, Castletroy, Co Limerick, V94 6P52



Open Access Networks

Recommended revisions of ComReg'’s algorithm

Based on feedback in this response, Enet has composed a revised algorithm for ComReg to apply.
Figure 1 below compares ComReg’s approach and Enet’s revision. In our proposed revision, there is
no requirement for the 20 metre buffer around the alternative network routes.

Figure 1: Comparison of ComReg’s approach and Enet’s revision

2 (to A1) | WPZ contains 21 WPZ contains 21 CP, with 260% of these CPs satisfying the following:
conngcted (i) map the CP location to its nearest road
premises (CP), with (ii) calculate the crow-flies distance from this point to the access network
260% of them within ;
: routes of each AN (D1, D2, ..., Dn), but excluding NBI (as per the current
50:‘N°fk22 :I':ernatlve methodology used by ComReg)
Ziclu?irinsg(NBls ) (iii) add an on-property final drop length L (say 10 metres)
(iv) there are at least two ANs, excluding NBI, where the sum of D and L
is less than 20m)
3 (to A2) | WPZ contains 21 CP, Remove this test, or as an alternative, require that the WPZ contains 21
and touches a CP, and:
Business Park that (i) at least 20% of the area of a WPZ overlaps with the Business Park
touches 22 ANs, (ii) the access network routes of at least two ANs (not NBI) are present in
excluding NBI the overlap of the Business Park and the WPZ
4 (to A3) | WPZ contains 21 CP, Remove this test, or as an alternative, require that the WPZ contains 21
and is surrounded by CP, and is:
WPZs already (i) surrounded by WPZs allocated to groups A1/A2
allocated to Zone A (i) has the access network routes of two ANs (excluding NBI) in or within
20m of the WPZ
5 (to A4) | WPZ contains 0 CPs WPZ contains 0 CPs, and has two ANs within it (not NBI) where
and touches = 2 ANs, [AN access network route km] + [Eircom route km] 215%
excluding NBI
6 (to A5) | WPZ contains 0 CPs, Remove this test, or as an alternative, require that the WPZ contains 0
and is surrounded by CPs, and is:
WPZs already (i) surrounded by WPZs allocated to groups A1/A2
allocated to Zone A (i) has the access network routes of two ANs (excluding NBI) in or within
20m of the WPZ
7 (to A6) | WPZ contains 21 CP Remove this test, or as an alternative, WPZ contains 21 CP that is from
that is from NBI list of NBI list of premises, with 260% of all CPs satisfying the following:
premises, with 260% (i) map the CP location to its nearest point on the road
of all CPs within 50m | i cajculate the crow-flies distance from this point to the access routes of
0::2 Q‘N (°|\'l;1 AN each AN (D1, Dz, ..., Dn), including NBI
oferthan ) (iii) add a final drop length L (say 10 metres)
(iv) there are at least two ANs (including NBI) where the sum of D and L is
less than 20m)
8 (to A7) | WPZ contains 21 Remove this test

business premises
from the NBI list, and
touches two ANs
(including NBI)
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A revised version of Figure 15 of the consultation document is provided below. Where the diamond in
our diagram is a paler colour than ComReg'’s original diagram, Enet’s default position is that the test
should be removed, but in some cases Enet suggests an alternative refinement to tighten the test
should ComReg conclude that the test should be retained.

Figure 2: Overview of
Enet’s revised algorithm,
based on Enet’s review of
ComReg's geographic
market assessment
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Consultation Question 01 (Q01)

Do you agree that the main developments identified in the provision of retail LL market are those which
are most relevant in informing the assessment of the Relevant Markets?

Enet response to Q01

ComReg has identified many of the main developments in the country that are relevant to the WDC
market assessment.

Enet would make the following comments on ComReg’s analysis in Section 3:

e In paragraph 3.50, ComReg is correct to note that multiple operators are deploying new fibre
network (including Eircom, SIRO, Virgin and NBI) but “that much of the Fibre to the premises
(‘FTTP’) rollout has occurred primarily in residential areas rather than commercial areas”. This is
an important observation for the WDC market, whose demand will inevitably be more focused on
a subset of commercial premises rather than residential premises. Even though some residential
premises will be also used for commercial purposes (such as for home offices), these purposes
are less likely to purchase services that fall within the WDC product market. However it is also
important to stress that in more recent times GPON solutions for schools and business have
been winning tenders at the expense of traditional Enet Fibre solutions.

¢ Enet agrees with ComReg’s conclusion on the effective irrelevance of traditional interface
services within the WDC market, given their low and rapidly falling demand

e Enet notes ComReg’s point in paragraph 1.23 of the consultation document, where
developments in the Irish market such as the change in the ownership of service providers could
impact ComReg’s final decision. It is clear that ComReg'’s algorithm does classify WPZs
depending on how many ANs are present. Should multiple ANs consolidate their operations, then
this could affect this classification to a limited extent (only in those WPZs where the consolidating
ANs are the only ANs present).

e Regarding the influence of NBI on the WDC market, Enet considers that ComReg should be
cautious in terms of deregulating Eircom based on infrastructure competition that is planned to
appear in the Irish market from NBI, as well as future deployment plans from other operators.
ComReg should make conclusions regarding infrastructure competition based on infrastructure
that is actually deployed as of today, rather than infrastructure that has not yet been (and may
not yet be) realised.

One issue that ComReg does not appear to mention is the current availability and cost-effectiveness
of digging in the State. This is highly relevant since ComReg’s measurements of infrastructure
competition in WPZs are predicated on the hypothesis that extending existing fibre networks to
connect new premises to provide services built on WDC products has a low barrier to entry. This is
not the case. Enet is experiencing significant increases in digging costs due to a combination of
higher contractor costs and more onerous reinstatement conditions imposed by local authorities. Enet
provides examples in Appendix A that highlight that the cost of digging has increased massively since
the 2020 decision.

In the 2020 decision, ComReg used a distance criterion of 50 metres as a measure of sufficient
proximity to alternative networks for realistic infrastructure competition in the WDC market, which
ComReg is proposing to use in the latest decision.
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As shown in Appendix A, the digging cost for road crossings have increased by up to a factor of 6.5
between 2019 and 2024. In this context, the distance criterion could be argued to be much smaller
given the significantly higher digging cost. Enet would propose a revised distance criterion of

20 metres (as well as mapping connected premises co-ordinates to the nearest road).

Consultation Q02

Do you agree with ComReg’s proposed definition of the relevant retail LL market?

Enet response to Q02

Enet’s understanding is that ComReg finds that the relevant retail market for modern interface leased
lines is national. Enet currently finds no issue with that conclusion.

Enet agrees within ComReg'’s position in Section 3.5.7 of the consultation document that wireless
services do not fall within the relevant retail leased lines market.

Consultation Q03

Do you agree with ComReg’s product market assessment for the Relevant WDC Markets?

Enet response to Q03

Enet’s understanding is that the relevant WDC product market is concluded by ComReg to consist of
the provision of wholesale dedicated capacity over a fibre medium (including both point-to-point and
passive optical network configurations) using modern interfaces. ComReg indicates that modern
interfaces include (but are not limited to) Ethernet and xX\WDM.

ComReg further considers that this market includes all bandwidths i.e. there is no bandwidth break.
The same conclusion was reached in ComReg’s 2020 decision (D3-20).

Enet considers that there should be consideration for a bandwidth break, for example at 10Gbit/s.
From a supply perspective, the submarket for 10Gbit/s and above allows connection of premises at
greater distances from the AN (given the higher service revenue for faster speeds). This could be
characterised by assuming a different (longer) distance criterion for services with a bandwidth of
10Ghit/s and above for Steps 2 and 7 of the algorithm. ComReg’s algorithm could then be run
separately with the two different distance criteria, leading to a larger Zone A for services at or above
10Gbit/s compared to services below 10Ghit/s.

Consultation Q04

Do you agree with ComReg’s geographic market assessment for the Relevant WDC Markets?

Enet response to Q04

Enet has undertaken a detailed review of ComReg’s approach to the geographic market using the
Workplace Zones (WPZ) available from the Central Statistics Office (CSO). This review highlights
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several material concerns regarding the algorithm employed by ComReg, which is set out in Figure 15
of the consultation document. This figure is reproduced below for reference.

Figure 3: Overview of
algorithm used by
ComReg in its geographic
market assessment
(sourced from Figure 15
of the consultation
document)

Area A6 Area B1
52 2,455
(0.6%) (34.0%)

Enet sets out these concerns below in six issues (humbered 1-6), with supplementary information
provided in Appendices B—F. The issues identified are, in outline, as follows:

1. If the base data is updated, then industry must have a supplementary consultation for review
2. The Business Park areas used by ComReg should be provided to industry for transparency

3. Enet has identified at least some WPZs where ComReg has identified zero CPs as of 2H 2023,
when Enet has identified at least one of its own CP in the dataset it provided by ComReg

4. The steps in the algorithm are too lenient, meaning too many WPZs are allocated to Zone A
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5. Enetis concerned that although core network routes have been excluded from the analysis
according to ComReg, there are cases where core network routes appear to be the only
presence of alternative networks

6. The approach to calculating the proximity of access network routes to CPs in steps 2 and 7 of
ComReg’s algorithm is flawed.

Wherever possible, Enet has attempted to recommend a correction using the data available.
[Issue 1]: Prospective update of the base data

ComReg notes in several places of the consultation document (including paragraph 4.116, footnote 5
and footnote 171) that ComReg may update its analysis with more recent demand data and WPZ
boundaries.

Enet agrees that more recent demand and WPZ boundary data should be used as this will improve
the accuracy of the analysis.

Enet notes that given new analysis will change the outcomes, industry would expect to have the
opportunity to review the outcomes from ComReg using the revised data (assuming that, as in this
case, ComReg indicates the date of the submission applying to the demand input data used and that
the WPZs used are in the public domain). For the avoidance of doubt, should such a major refresh of
the base input data be undertaken by ComReg, Enet expects a supplementary industry consultation
to be organized by ComReg.

[Issue 2]: Transparency of the business park areas used

Although the Business Parks assumed by ComReg are listed by name in Annex 3 of the consultation
document, Enet notes that ComReg’s analysis (to derive the WPZs in Zone A2) uses geographic
boundaries for these areas. Their overlap with WPZs plays a significant role in many WPZs ending up
in Zone A (as group A2) and ComReg should therefore disclose these geographic boundaries as part
of the consultation materials (in a digital shapefile format). This should not be an issue since the
dataset should not be commercially sensitive. In future consultations, Enet requests that ComReg
provide the Business Park boundaries it has used.

As described below, Enet has had to estimate the boundaries of Business Park for its own analysis.
The results of this analysis raise concerns with regard to the derivation of Zone A2, as discussed
below under Issue 4b.

[Issue 3]: Omissions in the set of connected premises used by ComReg

Based on Figure 15 of the consultation document, all WPZs allocated to Zones A4/A5/A7/B2 have no
connected premises (CPs) according to ComReg. According to paragraph 4.116 of the consultation
document, the CP data for second-half 2023 was used in ComReg’s analysis (except for dark fibre
CP locations, which were for Q3 2023). Enet has checked the CPs provided to ComReg for this
submission and identified the WPZ that each CP is within.

Using only Enet’'s CPs (noting that this set of CPs should be only a subset of those used by
ComReg), Enet has identified 8 WPZs that are allocated to groups A4/A5/A7/B2 and contain Enet
CPs present as of second-half 2023, when by ComReg’s definition they should not contain any CPs.1

As an example, Enet’s CP in WPZ WH0014 (3<) is shown in a map in Figure 4 below and provided in
the supplementary file WH0014.pdf.

t These are WPZs <.
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Figure 4: WPZ WH0014 (the
CP indicated in red)

%

This subscriber was included in Enet’s 2H 2023 submission to ComReg, but this WPZ is designated
as group A4.

Enet summarises the data for all the CPs from Enet’s 2H 2023 demand submission that appear to not
be captured by ComReg in Appendix C.

Enet notes that, in all of the cases, the missing Enet CPs are off-net connections. Therefore, Enet
hypothesises that ComReg removed all off-net connections, assuming that these were on-net
connections for another operator (noting that in this case, even the CPs served by Eircom would be
relevant to the analysis). However, in fact, if the corresponding other operator did not include the
locations in its submission, it appears that they were omitted completely.

This casts doubt as to how ComReg has filtered the data provided by operators as part of their
calculations and has removed too many connected premises.

Enet is of the view that it is important for all CPs provided by operators to be represented in the final
dataset used in ComReg’s analysis.

[Issue 4]: Excessively lenient definitions of the steps in ComReg’s algorithm, meaning that too
many WPZs are being allocated to Zone A

ComReg’s approach to the algorithm is indicated in Figure 15 of the consultation document. The
algorithm uses eight steps (numbered 1-8 in yellow ovals in the figure) to ultimately allocate each
WPZ to either Zone A or Zone B.

Steps 2 and 7 are tightly defined and use the local geographic data (of both the actual demand CP
locations and actual network routes) in a specific way. Whilst the parameter values used by the steps
can be debated, Enet considers that both steps are a reasonable way to assess infrastructure
competition. However, many of the other steps within ComReg'’s algorithm are too lenient to provide a
meaningful assessment of infrastructure competition. As a result, it is Enet’s view that too many WPZs
are being allocated to Zone A (and therefore being deregulated) when sufficient infrastructure
competition is not in fact present.

Enet sets out concerns across each of the steps in Issues 4a—4e below.
[Issue 4a]: Step 5 (leading to group A4)

In Enet’s view, this step has a very low requirement to be passed, namely that the WPZ is touched by
2 or more ANs. 2199 WPZs are tested for this criteria by ComReg, with 854 passing the test and
being deregulated (by being determined as being part of group A4 and therefore Zone A).

Enet has access to geographic data concerning network routes for a dozen ANs (including Eircom
and all the major ANs in the State). Enet has found some examples that appear to be very suspect,
such as WPZ MH0030. This WPZ is 26km? in size, but according to data available has negligible AN
route length within it. Enet is aware of no significant infrastructure in that area, as shown below in
Figure 5 and provided in the supplementary file MHO030.pdf. Therefore, the allocation of this WPZ to
group A4 appears erroneous.

Figure 5: Map of MH0030
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Enet has analysed the 2199 WPZs, in terms of the network route length by AN within each WPZ. Enet
has also calculated this route length as a proportion of Eircom route length, as a proxy of AN
coverage of the WPZ. Enet has calculated how many of these WPZs are found to have 2 or more
ANs for different minimum proportions of AN coverage (ComReg’s version of the test effectively
corresponds to the first row of the table i.e. any presence by 2 or more ANs is sufficient). These are
shown below in Figure 6.
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Figure 6: Sensitivity testing of Step 5 using AN route data available to Enet

Minimum AN route length as a proportion of Number of WPZs with 2 or more ANs
Eircom route length for AN presence in WPZ (excluding Eircom/NBI) with presence

0.0001% 691
0.1% 682
1% 659
5% 575
10% 446
15% 336
20% 263
30% 168
50% 74

Enet notes that ComReg identifies more WPZs using its data (854 versus 691), presumably since
ComReg has more recent network route information across all operators compared to the data Enet
has available.

Enet considers that there should be a non-trivial minimum threshold of AN presence in the WPZ for
the purposes of this step.

In order to determine a reasonable minimum proportion to use, Enet has considered its own network,
specifically those WPZs where Enet has 2 or more on-net CPs (and therefore is likely to have a
material network presence). There are 502 WPZs where Enet has 2 or more on-net CPs in second-
half 2023. For over 80% of those WPZs, Enet’s route length as a proportion of Eircom route length is
at least 15%.

Therefore, Enet suggests that Step 5 should be revised to the tighter criterion that a WPZ is only
allocated to group A4 where at least 2 ANs have access network routes within that WPZ and that the
AN route lengths are both at least 15% of Eircom’s route length in that WPZ.

To avoid reliance on Eircom’s data, ComReg could use road length instead. Enet has identified a
digital road network of the entire country from OpenStreetMap?2 that can be used to calculate road
lengths by WPZ and by road type. As an alternative, ComReg could consider using this dataset as the
basis for determining this concept of minimum WPZ AN coverage.

[Issue 4b]: Step 3 (leading to group A2)

Paragraph 4.103 of the consultation document explains that the rationale for this test is that business
parks, data centres and campuses of 3" |evel educational establishments (together referred to by
ComReg as “Business Parks”) are areas likely to hold high concentrations of AN infrastructure due to
higher demand. Enet notes that, to the extent that this is true and connected premises in the Business
Park are close to 2 or more ANs, then the WPZ should already be likely to pass Step 1.

Step 3 (the “Business Parks test”) applies to WPZs that have at least one CP but where less than
60% of CPs are located within 50 metres of two or more ANs. This step allocates a WPZ to group A2
of Zone A (for deregulation) if it touches a Business Park in which there are two or more ANs present.

E: © OpenStreetMap contributors, License http://www_.openstreetmap.org/copyright
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The description in paragraph 4.103 is inconsistent with the description in paragraph 1.9(c), which
states that if

a WPZ overlaps with a business park which is intersected or passed by two or more ANs; then all
premises within a business park are deemed to be passed by such networks.

Enet assumes that paragraph 4.103 is the correct description of ComReg’s approach (since it agrees
with Figure 15 of the consultation document) and that paragraph 1.9(c) should read that if

a WPZ overlaps with a business park which is intersected or passed by two or more ANs; then that
WPZ is assumed to be allocated to Zone A.3

Enet agrees with ComReg'’s view that Business Parks will have a high concentration of ANs and
therefore could have sufficient infrastructure competition to allow deregulation.* However, ComReg’s
assumption that any presence of routes by 2 ANs in a Business Park leads to sufficient infrastructure
competition in not just the Business Park, but any overlapping WPZ is far too broad.

Enet’s observation is that the current application of the Business Park test gives rise to a significant
number of cases where WPZs are inappropriately allocated to group A2 since there is no significant
infrastructure competition. Enet provides numerous examples in Appendix B.

For example, the WPZ GCO0012 has, according to Enet’s data, only one AN present (3<), and yet the
WPZ is assumed to have infrastructure competition from two or more ANs as it touches a Business
Park where multiple ANs are present (even though this AN presence is not within the boundaries of
GC0012).

Enet recommends that Step 3 be either omitted completely, and instead Business Parks with two or
more ANs present are treated in a similar way to the Intervention Area, as described in Consultation
guestion 9. Specifically, the WPZs that overlap such Business Parks remain in Zone B, but the price
control is lifted in those areas within the boundaries of the Business Parks where two or more ANs are
present.

If ComReg seeks to retain the Business Parks test, then as an alternative Enet strongly recommends
that it is tightened such that it only applies where the Business Park area is a material part of the
WPZ. In this instance, Enet recommends that for each Business Park where there are two or more
ANs present, the WPZ can be allocated to group A2 if (i) at least 20% of a WPZ overlaps with the
Business Park in area terms and (ii) at least two ANs present in the Business Park are also present in
the WPZ.

Enet’s considers both potential amendments to Step 3 in more detail in Appendix F.
[Issue 4c] Step 4/6 (leading to groups A3 and A5)

In general, Enet has significant reservations with respect to the applicability of the Islands test. In
general, if ComReg considers that “260% of CP being within 50 metres of 22 AN” is the correct test
for sufficient infrastructure competition, then being surrounded by adjacent WPZs in Zone A is
effectively irrelevant because the AN in those adjacent WPZs are too far away by ComReg’s own
definition.

Even if ComReg decides to retain the Islands test, Enet has identified at least two issues in how it is
being implemented.

8 Correction is highlighted in red.

As stated in paragraph 5.14, “most network operators do not have national coverage, and smaller network operators
mostly focus on major business parks, urban or commercial areas”
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() Enet has identified nine WPZs that should pass the Island test as per the algorithm but
have not, implying that ComReg’s Island test is mechanically unsound in some way
(certain cases are being missed>)

(i) there are some instances where Enet finds the result of the Island test to be
inappropriate, since the AN routes in the adjacent WPZs are in fact distant from the WPZ,
such as Figure 7 below.

[Figure 7: Example of a
questionable result from the
Island test (WPZ WD0179)

wDo180

Key |:| Areas identified as A3 or AS
|:| Areas identified as Zone A (proposed deregulated areas)
|:| Areas identified as Zone B (proposed regulated areas)

This is a coastal WPZ adjacent to one deregulated WPZ (WD0180, which is in Group A4, meaning no
CPs are present but there are at least 2 ANs touching the WPZ) and otherwise surrounded by the
sea. However, based on the data available to Enet, both WD0179 and WD0180 have little presence
by only one AN, as shown in the supplemental file WD0179WDO0180.pdf. Therefore, in this case, the
network in the adjacent WPZ is too distant to serve WD0179 in any reasonable fashion, since
WDO0179 is approximately 4km long from north to south, with the other AN only present in the
northernmost tip. By implication, the “sea” is being assumed to be in Zone A, which is incorrect.

Whilst Enet believes the Islands test should be dropped entirely, if it is retained then it must use
stricter criteria to ensure ANs are genuinely in proximity to the WPZ in question. Enet therefore
recommends adding further sub-criteria for the Island test, which are that:

1. the WPZ must be surrounded by WPZs allocated to groups A1/A2

5 The WPZ in question are <
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2. atleast 2 ANs must have access network routes within the WPZ or within 20 metres of the
WPZ (this can be tested using a 20 metre buffer zone around each candidate WPZ for the
Island test)®

[Issue 4d]: Steps 7 and 8 (leading to groups A6 and A7)

According to the algorithm indicated in Figure 15 of the consultation document, the requirement for a
WPZ to be allocated to group A7 under Step 8 is that:

1. there are fewer than two ANs in the WPZ (not including NBI’s network)
2. the WPZ is not isolated among Zone A WPZs

3. the WPZ contains at least one commercial premises from the NBI Intervention Area (IA) list of
premises (based on a NACE? code) and touches at least one other AN.

In effect, this means that the WPZ contains at least one NACE code premises from the NBI
Intervention Area (lA) plus one AN (that is not NBI). For Step 7, the requirement similarly includes
CPs within the NBI IA.

Enet agrees with ComReg’s statement in paragraph 4.121 that it is not appropriate “to map NBI's
network the same way as it maps other networks given that NBI is only permitted to provide LL
services to premises included on the NBI IA list of premises”. That is, premises may be located
nearby to NBI's network, but contractually they cannot be served by NBI unless they are on the NBI
IA list. It therefore appears appropriate to exclude these premises when considering competition
within a WPZ.

It is noted that the purpose of the National Broadband Plan is to deliver high-speed broadband
services to “those parts of the country where private companies have no plans to invest’s. In practice
this is implemented via a defined geographic region in which NBI is authorised to offer services.
Therefore, it may be suggested that there should be a very limited humber of instances where
commercial ANs might serve premises in the NBI IA list, whilst it is not possible that NBI would serve
premises not on the NBI IA list, as this would be against the State Aid Decision allowing the National
Broadband Plan to be subsidised. This would then suggest that in WPZs containing a commercial AN
as well as a premises from the NBI IA list with a NACE code, there will be very few, if any, premises
where two ANs are in a position to offer leased line services to such premises. Enet provides
examples illustrating where this may lead to an inconsistency in Appendix E.

Enet would further query whether the use of NACE code premises in this context is appropriate.
Enet’s understanding is that all companies registered in the State have a NACE code, including
home-based businesses that are unlikely to require a leased line and therefore should not be used on
this basis for large-scale deregulation.

Enet also notes that this test is also taking into account NBI's eventual rollout which has not all yet
been built. Therefore, any WPZ deregulated on this basis may in fact not have any infrastructure
competition, since NBI is only approximately halfway through its network build. Whilst Enet
appreciates ComReg is undertaking forward-looking regulation, ComReg is effectively deregulating

6 The distance criterion should be stricter (i.e. smaller) than the 50 metres used in other steps of the algorithm, as this is
related to routes potentially outside of the WPZ. The network ‘thickness’ or effective width of 20 metres referenced by
ComReg in paragraph 4.111 of the consultation document is an appropriate substitute.

7 Nomenclature of Economic Activities (NACE) is a classification of economic activities developed by the EU.

8 Department of the Environment, Climate and Communications (2020). National Broadband Plan. URL:
www.gov.ie/en/publication/c1b0c9-national-broadband-plan/
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areas with potential future demand based on potential future infrastructure competition. This is too
speculative in Enet’s opinion.

Given these issues concerning the specific attributes of the NBI rollout, Enet therefore recommends
removing both Step 8 and Step 7 altogether from the algorithm.

[Issue 5]: Removal of duplicated routes and core network routes in the analysis

In paragraph 4.112 of the consultation document, ComReg indicates that core network routes are not
used for the analysis since “ComReg considers that it is unlikely that local network access break-out
from those locations is possible”.

Enet strongly agrees with this assumption, since the presence of a break-out point (such as a
manhole or chamber) is a technical necessity to using existing network routes to serve nearby
premises.

However, based on a review of several WPZs, Enet is not convinced that all core network routes have
been removed. This is because these WPZs are indicated by ComReg’s analysis to have more than
one AN, but Enet’s available data indicates that ANs are clearly only present as core network routes.
Enet has provided examples in Appendix D.

In Enet’s view ComReg should review the route information received from all operators and ensure
that core network routes are not included.

Similarly, Enet is concerned that network routes are being duplicated in ComReg’s analysis.

For example, if one AN is leasing fibres from the same cable as another for its network deployment,
then this could be argued to not be considered as two infrastructures, as the same asset is being
used by both ANs. Certainly, if one AN is renting bandwidth from another AN along a specific route,
then these should not be considered separate infrastructures.

ComReg must ensure that it receives data from operators so that they can distinguish as much own
fibre cable access network routes from the leased fibre access network routes as possible. This will
minimize the chance that more than two ANs are being found to be present in a WPZ, when in fact

two or more ANSs are in fact using the same cable infrastructure.

[Issue 6]: Uncertain definition of Steps 2 and 7 in ComReg’s algorithm

Steps 2 and 7 both require at least 60% of CPs in the WPZ to be within 50 metres of the routes of at
least 2 ANs.

However, the implementation of these steps is clouded by paragraph 4.111, as quoted below.

“ComReg notes it is not feasible to distinguish which side of the road the network was running on, and
indeed many networks are routed along the centre of roadways. For this reason, ComReg considers
that it is appropriate to allocate a ‘thickness’ or effective width of 20 metres to the SPs’ networks. This
also takes into account the fact that the majority of Eircodes (which can be used to derive the location
of a connected premises) use the centroid of premises rather than their perimeter for their location
coordinates.”

Enet notes that these assumptions are conflating two effects on a highly localised level and this could
lead to incorrect decisions by the algorithm. Two examples are illustrated below in Figure 8.
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Figure 8: Illustration of

Buffer of
issues in ComReg'’s approach

network route

Case 1

Actual / measured = 0.5

Eircode
co-ordinate

Case 2

Actual / measured = 1.3

. Eircode
—

co-ordinate

KEY Distance measured by ComReg
=== Actual distance (network to perimeter)
@® Actual Eircode co-ordinate
. Eircode co-ordinate mapped to nearest road

In Case 1, the Eircode location is nowhere near to the edge of the building, meaning that the distance
measured is far greater than the actual distance required.

In Case 2, using the Eircode location means that the approach assumes a final drop is far shorter by
going through an intervening building, which is clearly not realistic.

Enet has identified two instances of Enet connected premises where ComReg’s approach would lead
to the inconsistencies described in case 1 and case 2 above.

Figure 9 illustrates case 1 where an Eircode’s geographic location is contained within a building,
suggesting a longer drop distance than actually required to reach the front of the building.

Figure 10 illustrates case 2 where a 50 metre buffer around the Eircode suggests that it is possible to
serve the building from an AN passing along the main road, whereas in reality the AN operator would
be required to build a new drop along a minor road that is estimated to be over 100 metres in length
(and therefore beyond the 50 metre cutoff length).

Figure 9: Example of case 1 (<) Figure 10: Example of case 2 (<)

== Potential existing AN — Distance from premises to AN

- = Actual drop route required [ 50m buffer around premises
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Based on these examples, Enet recommends ComReg use a more realistic approach, which should
be done for each CP location considered in Step 2 and Step 7 of the algorithm:

e map the CP location onto the nearest road (using a digital road dataset, such as that from
OpenStreetMap: this is a simple step for most geographic information software (GIS) systems)®

e map the resulting location to the routes of each AN separately (giving lengths of Li, Lo, ..., Ln)
e this tests the proximity of existing AN routes to the locations in terms of street distance.

e Add afinal drop (on-property) as a separate length (D, say 10 metres).

e  Calculate the total associated distance to each AN as Li1+D, L2+D, ..., Ln+D.

e  Apply the distance criterion and proportionality criterion to these distances, but using the access
network routes directly (with no need for the 20 metre buffer).

The distance criterion has to be conservative since proximity to a cable route is not sufficient to
extend the network of an AN to a CP location. Rather, access to a breakout point is essential for such
a connection to the existing network to be technically feasible. The “ideal” test for CP (or premises)
locations in ComReg’s algorithm would be for proximity to break-out points of the ANs
(manholes/chambers). Enet recognizes that this data may not available from enough ANs, but
therefore must insist to ComReg that the distance criterion is conservative for the algorithm to
produce results that are a good approximation of the “ideal” test.

Another reason for a conservative assumption is that, as ComReg itself acknowledges in footnote 212
of the consultation document, what is being used “is the radial distance, or the ‘crow flies’ distance.
Network dig distances will not typically follow the ‘crow flies’ route, but the ‘dog walks’ distance, which
is usually longer than the former”. Therefore, the assumed crow-flies threshold of 50 metres will
actually correspond to a dig distance of more than 50 metres. As described in our response to Q01
regarding the significant changes in digging costs in the State since 2019/2020, Enet considers that a
distance criterion of 20 metres would be more appropriate.

Consultation Q05

Do you agree with ComReg’s assessment of the Trunk — Terminating Boundaries of the MI WDC
Markets?

Enet response to Q05

As indicated in paragraph 4.139, ComReg should monitor the situation of service provider ownership
in the context of determining the number of trunk nodes ahead of their final decision.

Enet considers that ComReg’s justification (in paragraphs 4.134/4.135) of using a 100 metre
boundary specifically for determining the trunk nodes is reasonable, since such nodes will form a
centralised part of a service provider’s network.

° In the cases in Figure 8, mapping the Eircode location to the nearest road corresponds to the pink dots.
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Consultation Q06

Do you agree with ComReg’s assessment of SMP on the Relevant WDC Markets?

Enet response to Q06

Enet agrees with ComReg’s assessment of SMP on the relevant WDC markets (Zones A and B), but
disagrees with ComReg’s definition of Zones A and B.

Extensive comments on ComReg’s definition are provided in the response to Q04.

Consultation Q07

Do you agree that the competition problems and the associated impacts on competition end users
identified are those that could potentially arise in the Zone B MI WDC Markets (and related markets)?

Enet response to Q07

As described in paragraph 6.4 of the consultation document, ComReg has considered the following
competition problems that could arise in the Zone B Ml WDC markets due to the presence of an
operator with significant market power (SMP):

1. Exclusionary practices (including refusal to supply, unreasonable/discriminatory terms of
access, creation of information asymmetries, contract exclusivity, increasing wholesale costs)

2. Exploitative practices by an SMP operator, such as excessive wholesale pricing

3. Leveraging of SMP into vertically/horizontally adjacent markets with a view to weakening
competition.

Enet considers that ComReg adequately understands the potential competition problems in Zone B in
the absence of regulation of the SMP operator.

Consultation Q08

Do you agree with ComReg’s proposals in respect of non-pricing remedies in the Zone B Ml WDC
Markets?

Enet response to Q08

Enet agrees with ComReg’s proposal to introduce the full set of remedies in the Zone B Ml WDC
Markets as this will promote competition and align with the best practice adopted by other European
countries.

According to BEREC in its most recent release of Regulatory Accounting in Practice, most regulators
tend to apply the full set of remedies when SMP regulation is imposed on a specific product or
market.10 Figure 11 summarises the remedies imposed on SMP operators for the WDC market or its
equivalent in other countries, based on the cases cited by BEREC in its most recent release of

10 See here, page 8

info@enet.ie T: 061 27400 www.enet.ie
e-nasc éireann teoranta Peter McCarthy and Noel Ryan
332982 Ireland
Enet House, National Technology Park, Castletroy, Co Limerick, V94 6P52



s

Open Access Networks
Regulatory Accounting in Practice (limited to those cases where the decision was finalised in the last
five years, plus the UK). " Across these examples, the full suite of remedies is applied in most cases,
consistent with ComReg’s proposal.

Figure 11: Benchmark of remedies imposed by regulators in other (or former) EU Member States where SMP is found

Remedies imposed by regulator
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Ireland 2024 v v v v v 4
Germany DE/2024/2512 (p3-4) 2024 4 v v v
Italy 1T/2024/2497 (p13-18) 2024 v v v v v v
Greece EL/2023/242712 (p2) 2023 | v v v v v v
Austria AT/2023/2446 (p2) 2023 v v v v v v
France FR/2023/2465-2466-2467 (p10-15) 2023 v v v v v v
Cyprus CY/2023/2456 (p3) 2023 v v v v v v
Portugal PT/2023/2481 (p3) 2023 | v v v v v 7
Spain ES/2022/2361 (p2-5) 2022 v v v v v v
UK 2021 WFTMR Volume 313 2021 v v v % v v
Croatia HR/2020/2247-2248 (p6) 2020 v v v v v v
Luxembourg LU/2020/2282 (p2) 2020 | v v v v
Consultation Q09

Do you agree with ComReg’s view that a differentiated pricing remedy (of no price control) should apply
to Eircom with respect to Ml WDC products and services in the IA in the Zone B Ml WDC Markets, while
the obligations of access, non-discrimination and transparency will continue to apply to the Ml WDC
products and services in the IA?

Enet response to Q09

Enet understands the principles behind this proposal to lift the price control on Eircom in the
Intervention Area, but disagrees with how the NBI network footprint is incorporated into ComReg’s
algorithm (as described in the response to Q04).

1 See here, page 21
1= Most remedies were notified in 2019 (see here, page 7)
3 See paragraphs 1.18.
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As set out earlier, in Enet’s view Step 8 should be removed from the algorithm, meaning that any
WPZ currently allocated to group A7 should be moved back to group B2.

However, Enet would recommend that this remedy only be applied to the Intervention Area once NBI
has been confirmed to have completed its network build. Otherwise, the price control will be lifted in
Zone B before the infrastructure competition has actually materialised.

Were these two points to both be addressed by ComReg, then ComReg’s proposed differentiated
pricing remedy is broadly acceptable, since the price control is lifted in Zone B solely where NBI is
guaranteed to provide infrastructure competition to Eircom (based on its contract with the Irish
government).

Consultation Q10

Do you agree with ComReg’s view that a cost orientation price control obligation should be maintained
for Eircom’s Ml WDC products, services and associated facilities, including WDM services, outside the
IA in Zone B of the Ml WDC Markets?

Enet response to Q10

Enet agrees with ComReg'’s view that cost-orientation is a proportionate remedy to apply to Eircom.
Figure 12 below sets out different forms of price control remedies imposed in different European
markets in the WDC relevant market (or nearest equivalent), with cost-oriented price control adopted
by most Member States.

Figure 12: Benchmark of price controls applied in other (or former) EU Member States

Country Case number/ |Year of Form of price control
source (page number) |decision

Ireland 2024 Cost-orientation

Germany DE/2024/2512 (p3) 2024 Cost-oriented prices subject to approval by the
regulator

Italy 1T/2024/2497 (p17) 2024 Fair and reasonable pricing

Greece EL/2023/242714 (p2) 2023 Cost-orientated prices based on bottom-up LRIC
model

Austria AT/2023/2446 (p4) 2023 Price set by the regulator based on regulatory
accounts and WACC

France FR/2023/2465-2466-2467 2023 Different pricing remedies based on services,

(p13-15) including cost-orientation, price replicability test,

and defined price range

Cyprus CY/2023/2456 (p3) 2023 Cost-orientated prices based on bottom-up LRIC
model

Portugal PT/2023/2481 (p3) 2023 Cost-orientation

Spain ES/2022/2361 (p5) 2022 Reasonable pricing or retail-minus, based on
product

1% Most remedies were notified in 2019 (see here, page 7)
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Country Case number/ |Year of Form of price control
source (page number) |decision

2021 WFTMR Volume 3 (p4- 2021 Geographically differentiated remedies (price
6) cap or fair pricing)
Croatia HR/2020/2247-2248 (p6) 2020 Cost-orientated prices based on bottom-up
LRIC+ model
Luxembourg |LU/2020/2282 (p3) 2020 Cost-orientated prices based on bottom-up
LRIC+ model
Consultation Q11

Do you agree with ComReg’s view that Eircom should charge the current Zone B rental prices in the
LLRO price list (i.e., the pricing continuity approach), as fixed price points, for Eircom's Ml WDC
products and services, including WDM services, outside the IA in Zone B of the Ml WDC Markets, and
the current rental prices in the LLRO price list for the associated Eircom interconnection services?

Enet response to Q11

Enet agrees with ComReg'’s price continuity proposal, in the interest of regulatory certainty and pricing
predictability/stability. If Eircom has previously accepted and sold services with these prices, then they
should continue to be able to do so. ComReg has established that Eircom is still able to recover its
costs using these prices, based on its description in paragraph 7.188 of the consultation document.

Consultation Q12

Do you agree with ComReg’s view that the charges for co-location services and the upfront (non-
recurring) charges for connections should reflect no more than the actual efficient costs incurred by
Eircom plus a reasonable rate of return?

Enet response to Q12

Enet agrees with ComReg'’s proposal.

As indicated by ComReg in paragraph 7.196 of the consultation document, the existing price control
for ancillary services and facilities in the 2020 Decision was in the form of a cost orientation obligation,
where Eircom could recover no more than its efficient costs plus a reasonable rate of return for co-
location services and connection fees. Therefore, ComReg’s proposal is broadly consistent with the
2020 Decision.

This approach has also been taken in other jurisdictions. For example, the Danish regulator required
TDC NET to require similar types of charges were priced using a historic costs approach (and would
periodically assess TDC NET’s charges to ensure they were consistent with a historic costs
approach).15

L The DBA’s most recent cost review was in 2019 and can be found here
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Consultation Q13

Do you agree with ComReg’s view that Eircom should maintain its cost accounting obligation in relation
to its Modern Interface Wholesale Dedicated Capacity products, services and associated facilities?

Enet response to Q13

Enet agrees with ComReg’s view that accounting separation is a proportionate remedy to continue to
apply to Eircom for Ml WDC services. Enet notes that Eircom should already have the ability to
distinguish revenues between Zone A and Zone B, based on ComReg’s statements in

paragraph 7.226 of the consultation document.

However, Enet is not clear as to whether Eircom must also provide costs split between Zone A and
Zone B, and if this is not the case, how an assessment of Eircom’s profitability in the regulated

Zone B is possible. ComReg should indicate how it can use the separated accounts to assess
Eircom’s profitability in the regulated Zone B.

Consultation Q14

Do you agree with ComReg’s view that Eircom should continue to maintain its accounting separation
obligation in relation to its Modern Interface Wholesale Dedicated Capacity products, services and
associated facilities, and for the avoidance of doubt this means the inclusion of dark fibre in the Ml WDC
HCA statements and AFI statements?

Enet response to Q14

Enet agrees with ComReg’s view that this is a proportionate remedy to apply to Eircom.

Consultation Q15

Do you agree with ComReg’s view that Eircom should continue to maintain its statement of compliance
obligation in relation to its Ml WDC products, services and associated facilities in the WDC market?

Enet response to Q15

Enet agrees with ComReg'’s view that this is a proportionate remedy to apply to Eircom.

Consultation Q16

Do you agree with ComReg’s proposals on the withdrawal of SMP remedies on Eircom in the LB TI
WDC Market and in WPZs that have moved from Zone B Ml WHQA Markets in the 2020 Decision to
Zone A MI WDC Markets in this Consultation?
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Enet response to Q16

Enet accepts ComReg’s conclusion that low bandwidth traditional interface (‘LB TI') leased lines are
sufficiently marginal in the Irish market that there is no need for continued regulation.

Similarly, provided ComReg can define Zone A sufficiently carefully and it can be properly
demonstrated that there is sufficient infrastructure competition within the WPZs within this zone, then
Enet accepts ComReg’s conclusion that this zone can be deregulated in principle with respect to
modern interface (MI) WDC services.

However, as noted in the responses to Q04 and Q06, Enet has material concerns that Zone A
contains too many WPZs, since some of the steps used to allocate WPZs to Zone A deregulate in an
inconsistent and overly broad manner.

Enet does however question the sunset period proposed for the withdrawal of regulations imposed on
Eircom (of six months and nine months for the LB Tl and Ml WDC respectively), and thinks that these
are too short for wholesale customers to seek out alternative arrangements if necessary. Deregulation
in the wholesale dedicated capacity market has been observed in other European markets in the past
as a result of finding effective competition in the relevant market: a benchmark of these cases (in
terms of the remedies withdrawn and the sunset period for the withdrawal) is set out in Figure 13
below.

There are several cases where longer sunset periods than those proposed by ComReg have been
used. In fact, in its 2020 Decision, ComReg itself used a 12-month sunset period for the Ml
deregulated services.

Figure 13: Benchmark of sunset periods imposed by the national regulatory authority
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19 No sunset period has been indicated while the decision came into force 15 days after the publication.
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Appendix A: Evidence of increased digging costs experienced by Enet between 2019 and 2024
in the State

Enet has observed an increase in market rates for deploying new ducts in trenches, particularly in the
case of road crossings. In the scenario illustrated in Figure 14, a trench is required to cross an
8 metre road:

In 2019, this would have required a 1 metre reinstatement either side of the trench (i.e. a
reinstatement area of 16m>).

By 2024, this requirement has now increased for roads that have been resurfaced in the previous 5
years, or are in relatively good condition. In these cases, a 5 metre reinstatement is required on either
side of the road crossing trench (i.e. a reinstatement area of 80m?), as shown in Figure 14 below.17

Figure 14: Illustration of
Originalroad surface road crossing scenario

v

footway Road crossingtrench footway

A

5m

v

Originalroad surface

8m

Beyond reinstatement regulations, many local authorities, such as those in built up areas or cities,
apply restrictions on when work may be carried out. For example, many local authorities require work
to be carried out between 7pm and 11pm, which incurs an uplift of 3<% on the regular unit price
(since contractors cannot accomplish as much work in the restricted 4-hour window). Overall, Enet’s
experience is that an uplift is applied in over 3<% of civils work with an uplift of approximately 3<%.
Enet’s insurers also insist that only contractors with professional indemnity insurance are used, which
limits the available pool of contractors to the larger contractors operating in the State.18

The table below illustrates the impact of increasing labour rates, reinstatement regulations and the
uplifted labour costs due to restricted working hours in a specific example for South Dublin County
Council (who require the 10 metre reinstatement in all cases, and there is a possibility that other local
authorities will follow suit). Overall, as shown in Figure 15, Enet estimates that an 8 metre road
crossing which would have cost EURS< in 2019 (assuming no uplift required) would cost EUR< in
2024 (assuming no uplifts: an increase of over 300%) and EUR3< in 2024 (assuming the work had to
be done between 7pm and 11pm: an increase of almost 550%).

17 This requirement can be found in the ‘Purple book’, Section 4.4.2 (page 38).
18 This requirement can be found in the ‘Purple book’, Section 3.2 (page 24).
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Figure 15: Indicative dig costs for road crossings

. Uplifted Uplifted

Dig and lay ducts
(carriageway) (m)

Dig and lay ducts
(road crossing) (m)

Traffic management crew

Reinstatement (< 50m?)
Reinstatement (50-100m?)
Reinstatement (100-250m?)

Reinstatement (= 250m?2

Total

Total cost as a proportion of 2019 cost 1.0 4.0 6.4

Enet’s expectation is that labour and material rates will continue to rise in 2025, further exacerbating
this challenge which affects Enet'’s, and likely other operators’, ability to compete effectively.

This material increase in deployment costs affects Enet’s ability to compete with other operators, as
extending existing fibre networks to connect new premises to provide services using WDC products
can have high associated costs that make such connections commercially unviable.

Whilst use of physical infrastructure access (PIA) can mitigate these cost increases, use of this
service is still of considerable cost to ANs such as Enet, and over-reliance on existing infrastructure is
also goes against increased infrastructure competition, which is also an important issue for ComReg.

19 This rate card applied from 2022 to the present

20 There was previously not a requirement for a dedicated traffic management crew, as traffic management was
handle by the civils contractors. This therefore represents a new cost item.
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Appendix B: WPZs being erroneously allocated to Zone A (A2) via the Business Park test

In this appendix, Enet provides maps and describe examples where WPZs have been erroneously
allocated to Zone A via the Business Park test (to group A2). For the avoidance of doubt, the
Business Park boundaries are Enet’s own estimations, but the extent of overlap with the WPZs in
question are so small that ComReg’s own boundaries would have to be significantly larger to affect
Enet’s findings.

Example 1: WH0053 and WHO0037

Figure 16: Map of WPZ WH0053 and WH0037
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(was A1) Vg3 IDA Business and Technology

Park, Gamycastle
Athlone Business Park
WHO0037 Kilmartin N6 Centre
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WHO0053
(was B1)

0 4 km

0 A1 M A2 []Business park

Enet provides maps with network routes in the supplemental files WH0037.pdf and WHO0053.pdf.

WHO0O037.pdf shows that 3< have network present in the WPZ, though in different areas, and <
network appears to be only backhaul network. The majority of connected premises are passed by
only one AN, meaning the WPZ does not qualify for group A1. However, there appears to be a
slight overlap with Athlone Business Park and Kilmartin N6 Centre (<1% of the WPZ total area),
which leads to the entire WPZ being allocated to group A2.

WHO0053.pdf shows that 3< have network present in the WPZ. The majority of connected premises
are passed by only one AN, meaning the WPZ does not qualify for group A1. However, there
appears to be a slight overlap with IDA Business and Technology Park, Garrycastle and Kilmartin
N6 Centre (<1% of the WPZ total area), which leads to the entire WPZ being allocated to

group A2.
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Example 2: CNO087 and CN0095

Figure 17: Map of WPZ CN0087 and CN0095

Enet provides maps with network routes in the supplemental files CNO087.pdf and CN0095.pdf.

e CNO0O087.pdf shows that < have network present in the WPZ, though in different areas, and
o< network appears to be only backhaul network. The majority of connected premises are
passed by only one AN, meaning the WPZ does not qualify for group Al. However, there
appears to be a slight overlap with Killynagarry Business Park (<1% of the WPZ total area),
which leads to the entire WPZ being allocated to group A2.

e CNO0O095.pdf shows that 3< have network present in the WPZ. The majority of connected
premises are passed by only one AN, meaning the WPZ does not qualify for group Al.
However, there appears to be a slight overlap with Cavan Retail Park, Killynagarry Business
Park and Pullamore Business Park (<1% of the WPZ total area), which leads to the entire
WPZ being allocated to group A2.
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Example 3: KY0229 and KY0232

Figure 18: Map of WPZ KY0229 and KY0232

Enet also provides maps including network routes in the supplemental files KY0229.pdf and
KY0232.pdf.

o KY0229.pdf shows that < have network present in the WPZ. The majority of connected
premises are passed by only one AN, meaning the WPZ does not qualify for group Al.
However, there appears to be a slight overlap with Monavalley Industrial Estate (<1% of the
WPZ total area), which leads to the entire WPZ being allocated to group A2.

o KY0232.pdf shows that 3< have network present in the WPZ. The majority of connected
premises are passed by only one AN, meaning the WPZ does not qualify for group Al.
However, there appears to be a slight overlap with Monavalley Industrial Estate (<1% of the
WPZ total area), which leads to the entire WPZ being allocated to group A2.
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Example 4: CK0339

Figure 19: Map of WPZ CK0339

Enet also provides a map including network routes in the supplemental file CK0339.pdf, which shows
that 3< have network present in the WPZ. The majority of connected premises are passed by only
one AN, meaning the WPZ does not qualify for group Al. However, there appears to be a slight
overlap with Churchfield Industrial Estate (<1% of the WPZ total area), which leads to the entire WPZ
being allocated to group A2.
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Example 5: RN0O056 and RN0071

Figure 20: Map of WPZ RN0056 and RN0071

Enet also provides maps including network routes in the supplemental files RN0O056.pdf and
RNOO071.pdf.

¢ RNO0O056.pdf shows that 3< have network present in the WPZ. The majority of connected
premises are passed by only one AN, meaning the WPZ does not qualify for group Al.
However, there appears to be a slight overlap with Roscommon Business and Technology
Park (<1% of the WPZ total area), which leads to the entire WPZ being allocated to group A2.

¢ RNOO71.pdf shows that 3< have network present in the WPZ. The majority of connected
premises are passed by only one AN, meaning the WPZ does not qualify for group Al.
However, there appears to be a slight overlap with Roscommon Business and Technology
Park (<1% of the WPZ total area), which leads to the entire WPZ being allocated to group A2.
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Example 6: LS0072

Figure 21: Map of WPZ LS0072

Enet also provides a map including network routes in the supplemental file LS0072.pdf, which shows
that 3< have network present in the WPZ. The majority of connected premises are passed by only
one AN, meaning the WPZ does not qualify for group Al. However, there appears to be a slight
overlap with Lismard Business Park (<1% of the WPZ total area), which leads to the entire WPZ being
allocated to group A2.
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Example 7: CK0497

Figure 22: Map of WPZ CK0497

Enet also provides a map including network routes in the supplemental file CK0497.pdf, which shows
that 3< have network present in the WPZ. The majority of connected premises are passed by only
one AN, meaning the WPZ does not qualify for group Al. However, there appears to be a slight
overlap with IDA Business Park, Carigtwohill (<1% of the WPZ total area), which leads to the entire
WPZ being allocated to group A2.
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Example 8: CK0195

Figure 23: Map of WPZ CK0195

Enet also provides a map including network routes in the supplemental file CK0195.pdf, which shows
that 3< have network present in the WPZ. The majority of connected premises are passed by only
one AN, meaning the WPZ does not qualify for group Al. However, there appears to be an overlap
with Courtstown Industrial Estate and Rockgrove Industrial Estate (<5% of the WPZ total area), which

leads to the entire WPZ being allocated to group A2.
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Example 9: RNO004

Figure 24: Map of WPZ RN0004

Enet also provides a map including network routes in the supplemental file RNO004.pdf, which shows
that 3< have network present in the WPZ. The majority of connected premises are passed by only
one AN, meaning the WPZ does not qualify for group Al. However, there appears to be a slight
overlap with Monksland Industrial Estate (<5% of the WPZ total area), which leads to the entire WPZ
being allocated to group A2. This is similarly true for WPZ RH0005.
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Example 10: WD0092

Figure 25: Map of WPZ WD0092

Enet also provides a map including network routes in the supplemental file WD0092.pdf, which shows
that 3< have network present in the WPZ. The majority of connected premises are passed by only
one AN, meaning the WPZ does not qualify for group Al. However, there appears to be a slight
overlap with Waterford Industrial Estate (<1% of the WPZ total area), which leads to the entire WPZ
being allocated to group A2.
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“— Open Access Networks
Example 11: GY0052, GY0044, GY0045, GC0025, GY0026, GC0012, GC0015 and GY0047

Figure 26: Map of WPZ GY0052, GY0044, GY0045, GC0025, GY0026, GC0012, GCO015 and GY0047
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Enet also provides maps including network routes in the supplemental files GY0052.pdf, GY0044 .pdf,
GY0045.pdf, GC0025.pdf, GY0026.pdf, GC0012.pdf, GCO015.pdf and GY0047.pdf.

e GY0052.pdf shows that 3< have network present in the WPZ. The majority of connected
premises are passed by only one AN, meaning the WPZ does not qualify for group A1.
However, there appears to be an overlap with Parkmore West IDA Industrial Estate
(approximately 5% of the WPZ total area), which leads to the entire WPZ being allocated to
group A2.

e GY0044.pdf shows that 3< have network present in the WPZ. The majority of connected
premises are passed by only one AN, meaning the WPZ does not qualify for group A1.
However, there appears to be an overlap with Parkmore East IDA Industrial Estate and
Parkmore West IDA Industrial Estate (approximately 12% of the WPZ total area), which leads
to the entire WPZ being allocated to group A2.

e  GY0045.pdf shows that < have network present in the WPZ. The majority of connected
premises are passed by only one AN, meaning the WPZ does not qualify for group A1.
However, there appears to be a slight overlap with Parkmore East IDA Industrial Estate
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(approximately 2% of the WPZ total area), which leads to the entire WPZ being allocated to
group A2.

GC0025.pdf shows that 3< have network present in the WPZ. The majority of connected
premises are passed by only one AN, meaning the WPZ does not qualify for group Al.
However, there appears to be an overlap with Galway Technology Park, Parkmore West IDA
Industrial Estate and Racecourse Business Park (approximately 20% of the WPZ total area),
which leads to the entire WPZ being allocated to group A2.

GY0026.pdf shows that < have network present in the WPZ. The majority of connected
premises are passed by only one AN, meaning the WPZ does not qualify for group Al.
However, there appears to be an overlap with Parkmore West IDA Industrial Estate and
Racecourse Business Park (approximately 16% of the WPZ total area), which leads to the
entire WPZ being allocated to group A2.

GCO0012.pdf shows that only < appears to have network present in the WPZ (though
ComReg believes there is a second operator present in the Business Park). The majority of
connected premises are passed by only one AN, meaning the WPZ does not qualify for
group Al. However, there appears to be an overlap with Parkmore West IDA Industrial Estate
(17% of the WPZ total area), which leads to the entire WPZ being allocated to group A2.

GCO0015.pdf shows that 3< have network present in the WPZ. The majority of connected
premises are passed by only one AN, meaning the WPZ does not qualify for group Al.
However, there appears to be an overlap with Parkmore West IDA Industrial Estate (11% of
the WPZ total area), which leads to the entire WPZ being allocated to group A2.

GY0047.pdf shows that 3< have network present in the WPZ. The majority of connected
premises are passed by only one AN, meaning the WPZ does not qualify for group Al.
However, there appears to be an overlap with Parkmore West IDA Industrial Estate
(approximately 23% of the WPZ total area), which leads to the entire WPZ being allocated to
group AZ2.
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Appendix C: Enet subscribers that appear to be missing from ComReg’s analysis

These are Enet subscribers from their 2H 2023 submission to ComReg that are located in WPZs that
are marked as being groups A4, A5, A7 or B2 and therefore are found by ComReg to have no CPs.

Enet code < Eircode < Type < WPZ X<
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Appendix D: Example of WPZs where ComReg has found 2 or more AN, but in Enet’s view these
must be arising from core network routes

Example 1: WPZ WDO0179

This example is also considered as part of the Islands Test in our response to Q04. However, this is
also an example of where Enet thinks it is likely that some of the routes considered are in fact core
network routes. Based on the data available to Enet, WD0180 (which as part of group A4 should have
two ANs present) appears to have only one AN present (as shown in Figure 27 below, with the red
route below indicated by the red line representing a route for $<), but this route looks more like core
network rather than access network. Therefore, Enet doubts whether WD0180 should in fact be
allocated to group A4 (and therefore, by extension, whether WD0179 should in fact be allocated to
group A5).

Figure 27: Map of WPZ WD0179 and WD0180
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Appendix E: Examples of WPZs allocated to Zone A (A7) via Step 8 but which may be better
allocated to Zone B (B2)

Enet provides maps and describe examples where WPZs have been allocated to Zone A
inappropriately via Step 8, where they would be better allocated to Zone B.

These maps include the NBI Intervention Area (IA), which is complementary to the Commercial Area
(i.e. together, the IA and Commercial Area cover the whole of the State).

Example 1: MH0236

Step 8 is applied to WPZ MHO0236, resulting in it being deregulated despite a low level of competition.
The Scurlockstown Business Park is located in the north-west of the WPZ, and is served by Enet as

part of the State-owned metropolitan access network (MAN) in Trim (as visible on the Enet coverage
map). This network extends along the Trim Road, crossing a portion of the IA to the east of the WPZ.

Figure 28: View of MH0236, Scurlockstown Business Figure 29: State-owned MAN serving the Scurlockstown
Park and the NBI IA Business Park and Trim Road
.
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Scurlockstown
Business Park

(was B2)

\
|
'

P .
|:| Scurlockstown Business Park — Enet State-owned MAN
[Jwpz
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Commercial area

Given this WPZ has reached Step 8 of the algorithm, this means that no other AN is present within
the commercial area of the WPZ, and NBI is specifically not permitted to serve premises within that
commercial area. However, the application of Step 8 makes the implicit assumption that there is
competition between Enet and NBI throughout the WPZ, including within the Scurlockstown Business
Park. In reality, competition between Enet and NBI might only exist along the Trim Road to the east of
the WPZ. This in turn leads to the WPZ being deregulated despite a very limited proportion of its area
being open to infrastructure competition.
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Example 2: DL0128

Step 8 is applied to WPZ DL0128 and DL0138, resulting in the WPZs being deregulated despite a low
level of competition. The town centre of Carndonagh and the Pound Street Business Park are located
in the north-west of WPZ DL0128, and are served by Enet as part of the State-owned MAN in
Carndonagh (as visible on the Enet coverage map).

Figure 30: View of DL0128 and Pound Street Business Figure 31: State-owned MAN in the town centre of
Park Carndonagh and the Pound Street Business Park
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Given the two WPZs have reached Step 8 of the algorithm, this means that no other AN is present
within the commercial area of the WPZs, and NBI is specifically not permitted to serve premises in
that area. Given the distance between the existing MAN and any part of the IA, Enet considers that it
is highly unlikely that it will serve any premises on the NBI list of premises as to do so would be
commercially challenging.

However, the application of Step 8 makes the implicit assumption that there is competition between
Enet and NBI throughout the WPZs, including within the town centre of Carndonagh. In reality, it is
highly unlikely that there will be any competition between Enet and NBI at any address within either
WPZ. The application of the rule in this case leads to the WPZs being deregulated despite a lack of
likely infrastructure competition.
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Example 3: 12 WPZs near to Gorey

Step 8 is applied to WPZs WX0046, WX0085, WX0086, WX0087, WX0091, WX0092, WX0093,
WX0096, WX0097, WX0100, WX0117 and WX0118 resulting in all 12 WPZs being deregulated
despite a low level of competition. Several towns and commercially served areas are visible in the
form of the commercial area in Figure 32.

Figure 32: View of WPZs
near to Gorey and the NBI IA

Given these WPZs have reached Step 8, this means that there is a maximum of one AN present
within the commercial area of the WPZs, and NBI is specifically not permitted to serve premises within
that area. However, the application of Step 8 makes the implicit assumption that there is competition
between NBI and another AN throughout the WPZs. In reality, competition between NBI and another
AN might only exist in the NBI IA within the WPZs. This in turn leads to the WPZs being deregulated
despite a limited proportion of their area being open to competition.
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Example 4: 12 WPZs near to the Dublin commercial area

Step 8 is applied to several WPZs located in or overlapping with the commercial area of Dublin,
resulting in WPZs being deregulated despite a low level of competition.

Figure 33: View of WPZs
near to the Dublin
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Given these WPZs have reached Step 8, this means that there is a maximum of one AN present
within the commercial area of the WPZs, and NBI is specifically not permitted to serve premises within
that area. However, the application of Step 8 makes the implicit assumption that there is competition
between NBI and another AN throughout the WPZs. In reality, competition between NBI and another
AN might only exist at the level of individual premises, and is unlikely to be widespread throughout the
WPZs. This in turn leads to the WPZs being deregulated despite a limited proportion of their area
being open to competition.

Indeed for WPZs such as FLO149/FL0158/DC0011, it is not clear how they contain any premises
served by NBI (all appear at least at this resolution to be “commercial”).
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Appendix F: Analysis of a minimum overlap requirement between a Business Park and a WPZ
for Step 3 of the algorithm

Based on Enet’s own estimation of business park shapefiles, we have recreated part of the analysis
undertaken by ComReg to examine WPZs in group A2 (categorised based on an overlap with a
Business Park in which at least two ANs are present). Based on these shapefiles, we have found an
overlap in 186 WPZs within group A2, just under half of the 423 identified by ComReg. This
discrepancy is due to differences between the Business Park areas used by ComReg and estimated
by Enet. However, we believe that this still represents a representative sample to understand the
implications of ComReg’s approach.

We have analysed the impact of introducing a minimum overlap requirement in Step 3, as seen in
Figure 34. This provides an indicative measure of the likely proportion of group A2 WPZs (as derived
by ComReg) retained in group A2 should a specific minimum overlap be implemented.

For example, Figure 34 shows that assuming that at least 20% of a WPZ must overlap a Business
Park (with 22 ANs) leads to just under half of WPZs currently in group A2 being retained in group A2.
The remaining WPZs from group A2 would then proceed to Steps 4 and 7 of the algorithm.

Figure 34: Impact of including a minimum overlap requirement in step 3 (group A2)

Min overlap of Equivalent number of WPZs from Proportion of these group A2 WPZs
WPZ area (%) group A2 identified using Enet geodata retained using this minimum overlap

0% 186 100%
10% 119 64%
20% 89 48%
30% 78 42%
40% 68 37%
50% 59 32%
60% 46 25%
70% 40 22%
80% 34 18%
90% 24 13%

100% 0 0%

20% would, in our view be a suitable minimum overlap if one was to be assumed. We consider this
from two perspectives in turn below:

e  Proportion of number of WPZs retained within group A2 assuming a minimum overlap
e  Proportion of Business Park area retained within group A2 assuming a minimum overlap.
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Impact of minimum overlap on WPZs retained in group A2

Figure 35 below shows that a significant number of overlapping WPZs are removed when increasing
the minimum overlap from 0% (ComReg’s assumption) to 20%, whereas for subsequent increases in
minimum overlap, there are fewer removals. Enet would consider these smaller overlaps (below 20%)
as incidental. We believe that deregulating these WPZs based on infrastructure competition in a small
proportion of its area would be inappropriate.

Figure 35: Estimated percentage of WPZs in group A2 retained with the minimum overlap of Business Parks with WPZs

We also observe that there is a material number of WPZs that almost completely overlap Business
Parks. Therefore, conclusions on infrastructure competition at the Business Park level are far more
likely to be applicable to these WPZs.

One option, which we have also suggested in our response, would be to remove the Business Park
test altogether, and instead deregulate Business Parks that have at least 2 ANs present, in a similar
way that ComReg is proposing to deregulate the Intervention Area within Zone B WPZs. ComReg
should strongly consider this option.

However, if ComReg wishes to retain the Business Park test in some form, then we believe a
minimum overlap requirement of 20% will still allow for a large proportion of Business Park area to
remain deregulated.

Impact of minimum overlap on Business Park area retained in groups Al and A2

We have carried out a separate analysis of Business Park area retained within groups Al and A2 as
the minimum overlap is scaled up from 0-100%, as illustrated in Figure 36 below.

This is based on the assumption that all Business Parks are currently contained entirely within
groups Al and A2 unless (1) there are less than 2 ANs in the BP, or (2) there are no connected
premises in the BP.

Our finding is that if the proposed 20% minimum overlap is applied, whilst only 48% of WPZs in
group A2 are retained (as shown in Figure 35 above), 78% of the Business Park Area found to have
infrastructure competition will be retained in this (to be deregulated) group.
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Figure 36: Estimated percentage of Business Park area in groups A1/A2 retained with the minimum overlap of Business
Parks with WPZs
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Q. 3 Do you agree with ComReg’s product market assessment for the Relevant WDC
Markets? Please explain the reasons for your answer, clearly indicating the relevant
paragraph numbers to which your comments refer, along with all relevant factual
evidence supporting your views.

Enet is strongly in disagreement with the inclusion of dark fibre in the WDC market.
This was a view that Enet raised in our response to Q17 (and Q11) of ComReg’s
Wholesale Dedicated Capacity (WDC) Market Review: Service Provider
Questionnaire (issued in September 2022).

Enet maintains its’ opinion that dark fibre is largely purchased to support carrier
backhaul networks and very sophisticated end user large networks on long contract
terms such as Government networks. It is certainly not an alternative to leased lines
for connectivity to connected premises in the WDC market.

The reasons put forward by ComReg in the 2020 Decision and as outlined in the 2024
consultation for why these services should not be included in the product market
definitions remain valid in today’s WDC market. There are significant costs and
challenges to turning passive fibre into a usable and effective leased line service.

e Dark fibre is passive infrastructure and is therefore more akin to physical duct
infrastructure than a leased line service. Itis a piece of unlit fibre in the ground
from one location to another. Without equipment on either end and the
associated colocation space required as well as all the provisioning and in-life
management systems, processes and people, itis no more advantageous than
duct. Like duct, it is not an effective leased line substitute.

e As part of ComReg’s final decision on the physical infrastructure access (PIA)
Market Review in November 2023, dark fibre is to be offered as a substitute to
Civil Engineering Infrastructure (CEl) where CEl is not available.” Therefore,
ComReg also viewed dark fibre to be more akin to duct in that decision as a
leased line was not proposed to be offered as an alternative in such
circumstance.

e Service providers require significant expertise, physical colocation space and
network to light and manage dark fibre. Those service providers that have this
capability, in our experience, generally do not utilise it for connecting premises
inthe WDC market, other than for the small proportion of connected premises
housing (i) data centres or (ii) a mobile radio site.

See https://www.comreg.ie/media/2023/11/ComReg-23105.pdf, paragraph 6.104.
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e The majority of service providers neither have the expertise nor desire to
undertake the complexity of lighting dark fibre due to the cost and complexity
of having to procure, light and manage this physical infrastructure in-life on a
national basis given the widespread geographic spread of their target end
customers and the proven ability of those customers to easily churn away to
other a different service provider given relatively short contract terms (typically
1to 3years) of leased lines in the market. This is the very reason these service
providers purchase leased lines in the first instance.

e In large sophisticated networks such as Government networks, there are
much longer contract terms (typically 7+ years) and volume of connected
premises available to help such a complex network offset the associated
costs for the sophisticated end user who themselves are more akin to a
network operator than an end customer of a leased line service.

e Most service providers do not have the required equipment, co-location
space, management systems nor service assurance personnel and processes
along with equipment storage locations to light and effectively manage
passive infrastructure connections to connected premises.

e Darkfibre is generally used by network operators and larger service providers
(who happen to also be network operators) for building their own telecoms
networks for backhauling traffic and/or extending their networks to specific
locations/datacentres.

For the reasons stated above, we think that dark fibre is not a substitute for a large
part of the demand side of the WDC market (given the limited range of dark fibre
services; dark fibre prices; the requirement for ancillary infrastructure in order for a
dark fibre to be a viable substitute, the requirement for investment to use a dark fibre
service in such cases and the creation of resultant barriers to adoption/switching). At
best, dark fibre is a substitute for only a small subset of end-users within the WDC
market and therefore should not be included by ComReg in the WDC market.

An alternative approach would be for ComReg to segment the WDC market. In our
consultation response of 31°* January, Enet proposed a bandwidth break of 10Gbit/s,
giving a “sub-10Gbit/s” segment and a “10Gbit/s and above” segment. Dark fibre
would be included within the 10Gbit/s and above segment. ComReg’s market tests
could then be applied to each segment separately.
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Private & Confidential

Mr Donal Leavy,

Commission for Communications Regulation (“ComReg”),
One Dockland Central,

Guild Street,

Dublin 1,

D01 E4XO.

21 August 2025

Dear Mr. Leavy,

We refer to ComReg’s Market Review — Wholesale Dedicated Capacity (WDC) Market (24/92). As
you will be aware enet submitted a substantial response to this consultation in January 2025
highlighting a range of important issues including detailed evidence of flaws in the proposed algorithm
that could distort the identification of competitive conditions.

Since the consultation was issued, ComReg will also be aware that the Speed Fibre Group (SFG)
acquisition of BT Communications Ireland Ltd, has been cleared by the Competition and Consumer
Protection Commission (CCPC) which concluded that “the proposed acquisition...will not substantially
lessen competition in any market for goods or services in the State”. In this regard it is important to
note that CCPC assessed the proposed transaction in each of the relevant potential product markets
by reference to “the State”.

This geographic definition of the market differs from the approach taken by ComReg in the context of
the ex-ante regulation of the WDC markets. Specifically, while competition will not be substantially
lessened at the State level due to the transaction it has clear implications for whether particular Work
Place Zones (WPZ) fall into Zone A (unregulated) or Zone B (regulated) markets.

In consultation 24/92 ComReg noted as follows:

ComReg is aware that developments in the Irish market such as the change in the ownership
of SPs could impact the assessment of the Ml WDC Market and the trunk market. ComReg will
monitor the situation closely and reflect any relevant developments in its final decision.

The implication of the acquisition is that both BT Ireland and Enet will be under the common control
of Speed Fibre Group and should be treated as the same undertaking for the purposes of calculating
market shares in the context of market analysis and SMP assessments. This means where enet and
BT Ireland are present in a WPZ they can no longer be regarded as “2 Alternative Networks” for the
competitive conditions assessment of WPZs. This approach is also consistent with SMP Guidelines
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and other European competition law precedents® and guidance? and also with ComReg precedent (e.g.
treatment of FNI in the context of the PIA market review).

The implication is clear that certain WPZs identified as being in Zone A in the original consultation
should now be designated as Zone B.

Enet consider that it is now important that ComReg share it's assessment of how the acquisition
impacts on their analysis of the MI WDC and trunk markets and in particular publish an updated list of
WPZs classified as Zone A and Zone B as originally set out in Annex 6 to the consultation.

We request that ComReg advise enet, in a timely manner, if it intends to publish this assessment prior
to notification of a final decision on the WDC market to the European Commission. It is important
that stakeholders have an opportunity to review this information and in particular given flaws
associated with the proposed algorithm already identified by enet in our response in January.

Implications of the Gigabit Infrastructure Act (GIA)

Consultation 24/92 gives no consideration® to the implications of the enactment of the EU Gigabit
Infrastructure Act (GIA) on the Ml WDC market. It is reasonable to assume that a full appreciation of
the implications of GIA were not well understood by any stakeholders, including ComReg, when 24/92
was published. When the qualitative questionnaires (QQ) were issued the first draft of the GIA had
not even been circulated by the European Commission. The Act, which takes direct effect under
European law, entered into force in May 2024 and will be fully applicable (with the exception of a
limited number of provisions*) on 12 November, 2025.

The Department of Culture Communications and Sport (CCS) is responsible for the implementation of
GIA and has convened a GIA Steering Group (GIA SG) of industry stakeholders to assist in that task.
Enet understand ComReg is a member of the GIA SG. Among the tasks undertaken by the GIA SG is
to consider a range of Member State discretionary provisions. These are provisions that “may” be
applied by a Member State depending on the national circumstances.

The CCS has indicated that giving effect to any of these provisions is likely to require primary and/or
secondary legislation. In advance of this the CCS will also be required under law to publicly consult on
certain proposals before their adoption. Enet understand that the GIA SG has not met since May 2025
and no public consultations have been issued on any of the discretionary issues or indeed on any
proposed draft legislation. As such where Member States “may” adopt certain provisions or apply
exceptions, it is highly improbable that any of these will apply in Ireland once with the GIA becomes

! e.g. Akzo Nobel (Case C—97/08 P)
2 e.g. Guidelines on the applicability of Article 101 of TFEU to horizontal co-operation agreements
3 The draft Decision Instrument indicates that ComReg has taken up utmost account of the Gigabit Connectivity
Recommendation (2024/539), Recital 18 of that Recommendation requires that NRAs take account of all
relevant regulation (including a reference to GIA in fn 11) in its market analyses and the impact of associated
measures. However, a review of the consultation document indicates that GIA has not been considered in this
context.
4 All provisions will be applicable from May 2026.
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applicable in less than 3 months’ time. Consequently, in enet’s view it is imperative that ComReg take
account of its requirements and the implications of GIA for competitive conditions in a WPZ (which

are considerable) and whether it is even appropriate to retain this geographic unit for regulatory
purposes.

Civil Works Transparency requirement under GIA

Under Article 6 (1) of GIA network operators are required to provide detailed information on any
planned civil works, where a permit is required, “not later than two months before the first submission
of the application for a permit to a competent authority”.

The ComReg distance criterion in its algorithm to identify Zone A and Zone B WPZs — 50m radial
distance from the customer premises — was originally arrived at “on the basis of the wayleave
notification period required for carrying out civil engineering excavations on public roadways by local
authorities”. The 50m radial distance was chose to reflect that “network digs are conducted “as the
dog walks” and not “as the crow flies”. As such the 50m radial distance was considered to be a good
proxy® for representing wayleave applications under 100m which require a 3 month notification
period to local authorities and which ComReg (correctly) considered “excluded SPs from being able
to bid for many retail customers”® [emphasis added]. The exclusionary factor here is clearly associated
with lead times in getting a permit to facilitate a connection.

The introduction of a two month “pre-permit-application notification” (PPAN) as prescribed by GIA on
all civil works undertaken by network operators means that even for distances of less 100m, every
application will now take a minimum of 2 months PPAN plus whatever time it takes to process
applications. ComReg, has consistently recognised that this sort of timeframe will materially impact
on Alternative Networks’ ability to compete in the Ml WDC market due to the time factor discussed
above’.

What if any exemptions apply is unclear in terms of detail and timing

Article 6 (2) of GIA affords discretion to Member States to identify, based on “duly justified and
proportionate reasons”, civil works considered to be “limited in scope” that should be exempt from,
among other things, the two month PPAN. Without prejudice to the fact that no formal decision has
been made to invoke this discretionary provision to date, and that any such decision would likely
require primary and/or secondary legislation to give effect to that decision and that it would be wholly
inappropriate for ComReg to speculate on when such legislation would apply if at all, the CCS has
indicated via the GIA WG that it is considering scenarios where this discretionary provision might be
applied.

5 See fn 272 of ComReg 24/92
5 As noted by ComReg in para 4.134 these “lengthier lead-times can more readily be absorbed as part of
network expansions” as opposed to bids for connections to customer premises.
7 Unless there is an in-situ connection to the premises already which means a permit is not required — as the
incumbent Eir will have a material advantage in this area.
info@enet.ie T: 061 27400 www.enet.ie
Peter McCarthy and Noel Ryan
332982 Enet House, National Technology Park, Castletroy,
Co Limerick, V94 6P52



In this regard, CCS has indicated that even where exemptions are applied pursuant to Article 6 (2)
these are unlikely to include the majority of scenarios covered by T1 Licence Parameters as outlined
in the “Guidelines for Managing Openings in Public Roads” (the “Purple Book”). Crucially, those
parameters extend beyond the scenario of road openings in excess of 100m total length. See Table 1
for full details.

Table 1
Urban Rural
Parameter Rl Baade Remarks
Total Length (m) >100 | >1,000 | This will typically include one opening or combination
Total Area (m) =100 | >1.000 of openings across the area affected by the works.
Duration of works S i These are site works days, and not the wvalidity
(days) period of the licence.
Number of openings Varies Varies | See T2 Application.
Presence of Special —_— NG Seed 4.3
Engineering Difficulty
Works affecting the s N Seed.d.4
structure of a bridge
Number of roads or > 1 NIA The number indicated represents typical urban
streets affected streets. This number may be relaxed for rural roads.
Work% affe:::tingl Ves i
signalised junctions

T1 consultation period is generally a maximum of 80 days. Approval of a T1 notification by the
road authority/TIl is not a licence to proceed with the works. Subject to agreement with the road
authority/Tll (and in accordance with the bullet points above) a T2 licence application may be
submitted during the course of the T1 consultation period.

If all the above scenarios are not exempted from the GIA 2 month PPAN process under Article 6 (1),
then Alternative Networks’ ability to compete via “new digs” will be severely curtailed in multiple
scenarios and not just confined to distances of 100m/50m (radial) from the customer premises. For
example, if the dig involves the “Presence of Special Engineering Difficulty”, as defined by the local
authorities or works affects signalling junctions or impacts more than 1 road, then even if the dig is
under 100m (or 50m radial), a 2 month PPAN will be required.

The implications of GIA raises fundamental questions about current market analysis

It is now critical that ComReg take stock of what the implications of GIA has for the Ml WDC market
analysis considered in 24/92. It is possible that a consequence of GIA, even if unintended, will help
reestablish Eir's market power in many WPZs that would otherwise classified as Zone A. The reality is
that if all civils works undertaken by network operators are required to meet the 2 month PPAN, which
is the default position under the GIA absent the enactment of legislation by the Irish Government that

identifies exemptions, then entities that do not have in-situ connections to premises (thus requiring
permits) simply will not be able to compete for retail customers.
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It has been ComReg’s position up to now that where it takes up to 3 months to secure permits an
Alternative Network’s ability to compete is compromised and that logic holds even if it fundamentally
alters the foundations on which the WDC market analysis has been presented to date. A Modified
Greenfield Approach (MGA) in market analysis must take account of the impact of GIA.

Based on the implications of GIA, it is questionable whether regulation at the WPZ geographic level is
even appropriate and whether an assessment of market power on a premises by premises basis or
purely on a national basis would now be more appropriate and focuses on existing connections
(including in-situ inactive connections). Under the current approach it is only WPZs in which there are
no connected premises (including no inactive in-situ connections) can operators compete on an equal
footing in a WPZ.

The problem is exacerbated by the fact that there is no regulatory protection (currently or proposed)
from Eir leveraging its market power for Zone B to Zone A. Where tenders from the retail market
cover both Zones (which is very common), there is no regulatory oversight of Eir's behaviour, no
prohibition on bundling, no margin squeeze assessment etc, so that Eir can cross subsidise between
lines from either Zone without detection. In a scenario where competitors face now greater
challenges (due to civil works time constraints) as a consequence of GIA, Eir’s ability to exploit this
regulatory forbearance is materially enhanced. If ComReg is unwilling to amend its approach to
market analysis notwithstanding the impact of GIA, (which in enet’s view would be irrational) at the
very least it must consider how it addresses this issue in this new environment e.g. reintroduction of
a margin squeeze test on combined Zone A, Zone B contract bids might provide some protection.

Ignoring GIA ‘default’ means speculating about content and timing of exemptions

If ComReg ignore the GIA default position as outlined above and assume CCS will oversee the
implementation of legislation identifying certain exemptions from the 2 month PPAN this would be
likely unprecedented; basing an ex-ante decision on legislation that may or may not materialise, with
no certainty on timing. However, even in this scenario a view must be taken of all scenarios where
the 2 month PPAN would continue to apply (post exemptions legislation). This would require a clear
steer from the CCS as to precise nature of the exemptions to be tabled for enactment. Based on the
preliminary views of the CCS, any such list is unlikely to include any/the majority of T1 Parameter
scenarios outlined in Table 1 above. However, it would pose a significant risk to the market for
ComReg to take this approach and it should be reminded that the Electronic Communications Code
Directive (EECC) was transposed into Irish law 4 years after it was supposed to take effect. Making ex-
ante regulatory decisions on the basis “anticipated legislation” where the timelines are unknown
would be an approach that is unsound in practice and in law.

The ”purple book” T1 Parameters need to be considered beyond the GIA implications

Independent of the implications of GIA itself as discussed above, what the work of the GIA SG has
brought to light is the fact that ComReg’s ‘time constraint’ assessment with respect to new
connections only considers the “100m parameter/(50 radial)” parameter of all the T1 Parameters
outlined above. This oversight must now be addressed because any of those other parameters
applying to a permit application will impact on an Alternative Networks ability to compete (due to the
time constraints) in precisely the same way that ComReg accepts it would occur in instances for digs
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greater than 100m (up to 3 month permit process). Following a review of instances of each scenario —
which  ComReg should establish in collaboration with local authorities through
interviews/questionnaires — a significant update to the existing algorithm may be required.

Summary of main issues

In summary there are number of important developments that needs to be considered in the context
of WDC market review which have not been considered or had not come to light prior to Consultation
24/92 previously:

1. The acquisition of BT Ireland by Speed Fibre Group has implications for the current
proposals around Zone A/Zone B WPZs. An updated list of both should be shared with
stakeholders as soon as possible so that they can assess the output of the algorithm in
the context of these two entities becoming one for the purposes of market analysis.

2. The GIA takes effect on 12 November, 2025. The default position of the GIA is that all
civil works undertaken by network operators are subject to a minimum 2 month ‘pre-
permit application notification” (PPAN) plus the time it takes to process the permit
thereafter. The practical implication of this is that whether or not an Alternative
Network is present in a WPZ, it will not be in a position to compete with one that is
already connected to a premises. This raises fundamental concerns about whether
WPZs remains an appropriate/relevant geographic unit in the market analysis, and
whether an alternative definition (e.g. national or premises-based) may now be
required. At the very least, greater protection via a margin squeeze test (MST) covering
combined Zone A/Zone B bids should be considered given the more onerous trading
environment faced by unconnected providers under the GIA provisions.

3. While Member States are permitted to identify exceptions to the 2 month PPAN
requirement, this is likely to require primary and/or secondary legislation. The
timelines for the implementation of any such legislation is unknown and the details of
what it might contain has not been settled. The CCS has indicated that the majority of
scenarios covered by the T1 Notification process outlined in the ‘Purple Book’ are
unlikely to be exempt. Even if ComReg were to take the view that all other scenarios
were to be exempt (at some stage), this still requires consideration to be given to broad
range of scenarios beyond the 100m distance criterion (which is the only one
considered to date) in its updated analysis.

4. The GIA WG has highlighted that there are multiple scenarios where operators are
unable to compete in the MI WDC market due to permitting timelines beyond the
100m distance parameter. These scenarios need to be considered independent of the
points raised on GIA above around the PPAN process because they will still have a 3
month notification period regardless and analysis to date has not taken account of this.
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We look forward to your earliest engagement on these issues and would request that ComReg advises
as to how it plans to address these issues in advance of any notification to the European Commission.

Yours sincerely,

o M

Cormac Ryan
Chief Commercial Officer

cc: Florence Loric, Head of Legal, Wholesale at Commission for Communications Regulation
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[CONFIDENTIAL - INTERNAL]

I R, -
Sent: Monday 1 September 2025 11:10

To: Donal Leavy < >

Subject: South Dublin County Council - One Dig Policy

Hi Donal

details in relation to South Dublin County

Councils “One Dig Policy” which it recently implemented - published 1 March 2025.

Under the new policy SDCC has introduced a new wayleave notification classification
“TO” (this is distinct from classification T1-T5 in the current “purple book” used by other
Local Authorities (LAs). The implications of the new notification process is summarised
on the ‘Roadworks’ page of the Authority’s website (link above) as follows:

“Companies who propose to undertake work of 50m or more in length and/or include
construction of an access chamber must apply to South Dublin for permission to
install services. Applications should be made a minimum of one year in advance of the
works commencing through the submission of a TO form” [Emphasis added]

This new policy raises 2 primary concerns for Enet in the context of the WDC market
review:

1. Asoutlined, the provision applies to any scenario that requires the construction
of an access chamber regardless of distance —this means even for networks
within 25m of the relevant premises, if a chamber needs to be “dropped” in
order to provide service to that premises a minimum licence application period
of one year is required. In enet’s response to the WDC consultation in January
2025, it strongly advocated for an assessment across all WPZs based on
proximity to chambers as opposed to trunks. While enet maintains this is the
correct approach and should be applied nationally, at least in the context of
South Dublin WPZs competitive assessments it is now the only appropriate
mechanism for carrying out such an exercise. In addition, ComReg’s proposed
approach to assessing competitive conditions in a WPZ is centred around a 50m
radial proximity (“as the crow flies”) from a connected premises
assumption. The basis for the 50m Radial assumption is predicated on a proxy
fora 100m “as the dog walks” assumption. In turn network distances beyond
this 100m (“dog walk”) from a connected premises are assumed too far to
impact on the competitive conditions due to the time it takes to process from a
permitting perspective (i.e. circa 3 months). By logical extension, in enet’s view,
given that SDCC are now requiring a minimum 1 year application for 50m “dog
walk” openings (to existing chambers) this means a 25m Radial assumption
must now be used to assess competitive conditions in all SDCC WPZs if a
consistent approach to competitive assessments of WPZs is to be applied. As
already noted that 25m Radial assumption should be applied on a ‘proximity to
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the chamber’ basis rather than ‘proximity to the network’ basis. Based on Enet’s
analysis the new SDCC policy will materially impact on the competitive
conditions in 233 (proposed Zone A) of 413 SDCC WPZs when the algorithm is
updated with a ‘proximity to the chamber’ and/or a 25m radial distance criteria
(both should apply).

2. Enetare also concerned that the approach taken by SDCC may be one adopted
by other local authorities over the course of the next market review period i.e.
other LAs adopt a new TO process particularly in urban areas experiencing traffic
congestion issues. Given this risk we consider itis critical any final Decision in
the WDC Market makes a contingency for such an eventually that can be quicky
reflected in an amended Zone A/Zone B lists from when any new TO (or
equivalent) provision takes effect.

The above concerns are in addition and without prejudice to enet’s letter of 21 August
which outlined material implications of the Gigabit Infrastructure Act (GIA), which will
be applicable from 12 November, 2025, for the current WDC market analysis.

Regards

Registered in Ireland, Registration No. 332982
Registered Offices: Enet House, National Technology Park, Castletroy, Co Limerick, V94 6P52
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Introduction

SIRO welcomes the opportunity to respond to ComReg’s consultation on the Wholesale Dedicated
Connectivity (WDC) market as set out in ComReg 24/92. This consultation represents a critical step in
ensuring that Ireland’s telecommunications sector remains competitive, transparent, and well-regulated
to deliver high-quality services to businesses and end-users across the country.

We commend ComReg for the extensive preparatory work undertaken in this market review, which
provides a comprehensive and evidence-based analysis of the WDC market. The consultation
demonstrates a clear understanding of the persistent competition challenges in this market, particularly
the entrenched dominance of Eircom and the associated risks to fair competition and innovation.

SIRO strongly supports the objectives outlined in ComReg 24/92, particularly the emphasis on
maintaining effective regulation to address significant market power (SMP) and the associated
competition problems identified. As a new entrant striving to deliver innovative and competitive
wholesale solutions, SIRO firmly believes that continued and robust regulation of Eircom is essential to
prevent anti-competitive practices, promote investment, and safeguard consumer interests.

The WDC market is a critical component of Ireland’s telecommunications infrastructure, underpinning
the connectivity needs of medium-to-large businesses, public institutions, and other service providers.
Without effective regulatory safeguards, there is a clear risk that competition in this market could
stagnate, impeding Ireland’s digital transformation and economic growth.

In this response, SIRO will outline its full support for ComReg’s proposed remedies while making the
case for enhancing certain obligations where necessary to ensure a level playing field. This consultation
represents an important opportunity to address longstanding issues in the WDC market and to future-
proof Ireland’s connectivity landscape for the benefit of all stakeholders.
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Response to Consultation

1. Doyou agree that the main developments identified in the provision of
retail LL market are those which are most relevant in informing the
assessment of the Relevant Markets? Please explain the reasons for your
answer, clearly indicating the relevant paragraph numbers to which your
comments refer, along with all relevant factual/empirical evidence
supporting your views.

The consultation document identifies significant developments in the retail leased lines (LL) market,
including technology shifts, changes in customer demand, and the competitive landscape, as core
inputs for assessing the relevant markets. These include:

1. Technological Transition: A noted migration from legacy technologies like TDM to modern
interfaces (e.g., Ethernet and xX\WDM). This has implications for the definition and competitive
assessment of markets.

2. Market Structure and Competition: Evidence of competitive pressures, particularly in
geographic areas with multiple service providers, and trends like the entry of new players, and
consolidation of existing players, are used to gauge market health.

3. Customer Preferences and Needs: The increasing requirement for higher bandwidth Modern
Interface circuits, driven by digital transformation across businesses, particularly in the medium
to large-sized enterprise segment, is highlighted as a critical driver of market developments.

Response:

Yes, the developments identified are relevant for assessing the relevant wholesale dedicated
connectivity markets for the following reasons:

1. Foundation for Market Definition:

o The shift from legacy TDM to Ethernet and XWDM impacts how products are grouped for
market definition. These developments ensure that the analysis reflects current and
future demand patterns and supply capabilities.

2. Indicators of Competition:

o Geographic disparities in competition, where some regions (like Zone A) exhibit multiple
competitive players while others (Zone B) remain less competitive, are critical for a
nuanced market analysis. This aligns with the European Commission's guidance on
assessing significant market power (SMP).

3. Regulatory Objectives:

o The ongoing need for high-capacity, reliable connectivity, especially as residential
broadband often cannot meet business demands, underscores the importance of
continuing regulatory oversight to prevent distortions such as market foreclosure or
excessive pricing.

Supporting Evidence:

e Historical trends from the 2018 and 2020 reviews highlight the progressive nature of market
technological upgrades.

e Data on customer demand shifts and competitive pressures supports the notion that retail
developments directly inform wholesale market dynamics.
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This framework confirms that the outlined developments are both timely and material for ComReg's
review. However, vigilance is needed to ensure that nuanced aspects, like the unique conditions in less
competitive zones or the role of alternative technologies such as Dark Fiber, are comprehensively
addressed. SIRO recommends maintaining and potentially enhancing regulatory measures where
competitive pressures remain weak.
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2. Doyou agree with ComReg’s proposed definition of the relevant retail LL

market? Please explain the reasons for your answer, clearly indicating the
relevant paragraph numbers to which your comments refer, along with all
relevant factual evidence supporting your views.

Response to ComReg’s Proposed Definition of the Relevant Retail Leased Line (LL) Market

Based on the review of ComReg Document 24/92 (2492), SIRO recognises the importance of accurately
defining the retail LL market as it serves as a foundational element in determining the scope of wholesale
regulation. ComReg’s proposed definition considers technological, competitive, and geographic factors
that influence market conditions. However, there are areas where SIRO agrees, partially agrees, or
recommends refinements.

Agreement with Key Aspects of ComReg's Definition

1.

2.

3.

Inclusion of Modern Interface (MI) and Traditional Interface (Tl) Products:

@)

ComReg’s approach to defining retail LL markets includes both Tl and MI products
based on demand-side and supply-side substitutability, reflecting the ongoing transition
from legacy TDM circuits to Ethernet and other modern technologies (Section 3.4 and
3.5).

SIRO supports this approach, as it alighs with current market trends where modern
interfaces dominate, yet legacy systems persist for certain niche applications.

Emphasis on Business Connectivity Needs:

o

ComReg acknowledges the critical role of leased lines in serving medium to large
enterprises and public service organisations (Section 1.3). These segments require high-
quality, dedicated connectivity services that cannot be replaced by residential
broadband.

Recognition of Geographic Market Variations:

@)

SIRO agrees with the segmentation between competitive (Zone A) and non-competitive
(Zone B) areas. This distinction is essential for tailoring regulatory measures to specific
market dynamics.

Concerns and Recommendations

1.

2.

Insufficient Granularity in Product Differentiation:

o

ComReg’s grouping of Tl and MI products may overlook distinct customer requirements
for high-bandwidth services versus low-bandwidth legacy applications (Section 4.4). For
instance, some customers rely on legacy TDM circuits due to specific compatibility
needs, which may not be fully addressed in the current definition.

Recommendation: Introduce sub-markets or clear delineations within the retail LL
market to account for differing end-user needs, particularly between low- and high-
bandwidth services.

Omission of Future Technological Developments:
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3.

The definition appears static, focusing on current technologies without adequately
addressing future developments like widespread 10Gbps+ Ethernet adoption or
emerging network architectures (e.g., SD-WAN).

Recommendation: Incorporate a forward-looking element into the market definition to
ensure it remains relevant as technology evolves, and competition frameworks adapt
accordingly.

Market Share Analysis for Zone B:

o

ComReg highlights competitive dynamics in Zone A but underrepresents the unique
challenges in Zone B, where competitive pressures remain weak, and alternatives are
limited. For example, the reliance on Eircom’s infrastructure significantly impacts
competition in these areas.

Recommendation: Strengthen the analysis of Zone B by considering alternative
metrics, such as entry barriers and the cost of deploying infrastructure, to refine market
boundaries.

Empirical Evidence Supporting SIRO's Views

Technology Transition Trends: Data from Section 3.4 shows a steady migration from TDM to

Ethernet-based services, necessitating explicit recognition of sub-markets.

Geographic Disparities: ComReg’s own findings demonstrate a lack of effective competition in
Zone B (Sections 4.5 and 6), emphasising the need for tailored regulatory oversight.

Customer Usage Profiles: Reports indicate that certain sectors, such as financial services and

public institutions, continue to rely on legacy systems for specific applications, supporting a
nuanced approach to market definition.

Conclusion

SIRO partially agrees with ComReg’s proposed definition of the relevant retail LL market, acknowledging

its strengths in addressing current technological and competitive conditions. However, we recommend

enhancements to ensure the definition is forward-looking, reflects customer segmentation, and

accounts for evolving substitution patterns. By refining the definition in these areas, ComReg can

establish a more robust framework for assessing competition and implementing effective regulatory

measures.
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3. Doyou agree with ComReg’s product market assessment for the Relevant
WDC Markets? Please explain the reasons for your answer, clearly
indicating the relevant paragraph numbers to which your comments refer,
along with all relevant factual evidence supporting your views.

ComReg’s product market assessment for the Wholesale Dedicated Connectivity (WDC) markets in
Document 24/92 aims to delineate the boundaries of relevant product markets based on supply and
demand substitutability and to ensure regulatory measures address competition concerns appropriately.
SIRO broadly agrees with ComReg’s framework, but certain elements warrant refinement to better reflect
market realities.

Agreement with Key Aspects
1. Focus on Technological Transition:

o ComReg’s assessment highlights the shift from legacy technologies (e.g., TDM) to
modern interfaces such as Ethernet and xWDM (Section 4.3). SIRO agrees with this
recognition, as Ethernet-based services dominate customer demand, driven by the need
for high-capacity, scalable solutions.

2. Segmentation Between Terminating and Trunk Segments:

o The segmentation of WDC markets into terminating and trunk segments is logical and
reflects the differing competitive dynamics between these segments (Section 4.5). The
terminating segment often faces less competition, especially in Zone B, while the trunk
segment benefits from greater provider presence.

3. Inclusion of Self-Supply:

o ComReg’s inclusion of self-supply in the WDC market assessment (Section 4.3)
appropriately captures the full scope of market activity and competitive dynamics, as
vertically integrated operators can impact wholesale market conditions.

Areas of Concern and Recommendations
1. Product Substitution Between Legacy and Modern Interfaces:

o ComReg concludes that TDM and Ethernet services are part of the same market based
on supply-side substitutability. However, SIRO believes this overstates substitutability.
Many users reliant on legacy TDM circuits (e.g., for regulatory compliance or specialised
systems) face high switching costs to migrate to Ethernet (Section 4.3).

o Recommendation: Consider defining separate sub-markets for TDM and Ethernet
services to reflect the practical constraints on substitution, particularly in non-
competitive areas.

2. Bandwidth Differentiation:

o ComReg appears to group all bandwidths into a single product market without explicitly
recognising potential discontinuities (e.g., around 1Gbps or higher). Evidence from
Oxera suggests that price differentials and customer segmentation may indicate
separate demand-side preferences for high-capacity circuits.
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o Recommendation: Reassess bandwidth segmentation to determine if services above a
certain threshold, such as 1Gbps, constitute a separate product market.

3. Geographic Variations and Competitive Intensity:

o ComReg’s product market assessment does not sufficiently emphasise the impact of
geographic variations in competition. While the zonal segmentation (Zone A vs. Zone B)
is considered in later sections, it could be explicitly integrated into the product market
definition.

o Recommendation: Incorporate geographic-specific considerations into the product
market definition, as services may face different competitive conditions based on
location.

Empirical Evidence Supporting SIRO’s Position
1. Technological Transition Data:

o ComReg’s findings in Section 4.3 indicate significant migration from TDM to Ethernet,
but legacy systems still represent a meaningful share of the market in certain segments.

2. Customer Segmentation Evidence:

o ComReg’s Section 4.3 discusses varying customer requirements for bandwidth and
technology but fails to fully explore whether demand-side preferences justify market
segmentation.

3. Zone B Competition Challenges:

o Datain Sections 5.4 and 6 demonstrate limited competition in Zone B, underscoring the
importance of considering localised market conditions in product market assessments.

Conclusion

SIRO partially agrees with ComReg’s product market assessment for the WDC markets. While the overall
framework appropriately captures many key dynamics, refinements are needed to account for:

e The limited substitutability between legacy and modern technologies.

e Potential segmentation based on bandwidth thresholds.

e Therole of wireless alternatives in less competitive areas.

e Greaterintegration of geographic-specific factors into the product market definition.

Adopting these enhancements will ensure a more precise and effective regulatory approach, aligned with
the realities of the Irish WDC market.

10
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4. Do you agree with ComReg’s geographic market assessment for the
Relevant WDC Markets? Please explain the reasons for your answer,
clearly indicating the relevant paragraph numbers to which your
comments refer, along with all relevant factual evidence supporting your
views.

ComReg’s geographic market assessment for the Wholesale Dedicated Connectivity (WDC) markets in
Document 24/92 aims to define the scope of geographic markets based on competitive conditions and
service availability. SIRO agrees with several aspects of the assessment, but there are concerns about
some elements that require further refinement.

Agreement with Key Aspects
1. Use of Geographic Segmentation:

o ComReg's assessment splits the WDC markets into Zone A (areas with effective
competition) and Zone B (areas with weak or no competition) based on factors like
infrastructure presence, market shares, and competitive dynamics (Section 4.4). This
approach aligns with regulatory best practices, ensuring that remedies are
proportionate to local market conditions.

o SIRO supports this segmentation, as it reflects significant disparities in competition
between urban centers and rural areas.

2. Focus on Infrastructure Availability:

o ComReg evaluates the availability of alternative infrastructure, such as the presence of
multiple operators, to define competitive and non-competitive areas (Section 4.5). This
is an important factor, as competition in the WDC market heavily depends on physical
network access.

3. Inclusion of Sub-National Geographic Units:

o The use of granular geographic units, such as Workplace Zones (WPZs), allows for a
more precise identification of competitive differences. This method ensures that
regulation is neither overextended nor unnecessarily removed from areas requiring
oversight.

Concerns and Recommendations
1. Criteria for Determining Zone A and Zone B:

o ComReg’s methodology places significant emphasis on infrastructure metrics, such as
the presence of alternative networks within a defined radial distance. However, this may
overlook other key aspects like:

= Ease of switching providers: Availability alone does not guarantee competition
if barriers to switching exist.

= Quality of alternatives: Not all infrastructure providers offer comparable
quality or service-level agreements (SLAs).

11
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o Recommendation: ComReg should include additional criteria, such as customer
behavior (e.g., switching rates) and service quality, in assessing competition between

geographic areas.

2. Granularity in Zone Boundaries:

o While WPZs provide a useful level of detail, there may be situations where competitive
conditions vary within a single WPZ. For example, suburban areas near urban centres
might exhibit competitive characteristics more akin to Zone A, even though they are

classified under Zone B.

o Recommendation: Introduce mechanisms to re-evaluate WPZ boundaries regularly and

allow for flexibility in transitioning areas between zones based on evolving market

conditions.

3. Underserved and Peripheral Areas:

o In many rural parts of Zone B, SIRO has observed limited infrastructure investment from
incumbent operators due to high deployment costs. These areas are particularly

vulnerable to excessive pricing and lack of service innovation.

o Recommendation: Establish stricter regulatory safeguards in areas of Zone B with
minimal or no competition. This could include mandatory infrastructure-sharing

obligations or investment incentives for new entrants like SIRO.

4. Exclusion of Wireless Alternatives:

o ComReg’s geographic market analysis excludes wireless services as substitutes for

wired WDC services, reasoning those wireless lacks comparable capacity and reliability

(Section 4.4). While this may be true in Zone A, wireless services are often viable

substitutes in Zone B, particularly where deploying fixed-line infrastructure is cost-

prohibitive.

o Recommendation: Reassess the exclusion of wireless solutions, especially in Zone B.
Including wireless services in specific areas could enhance competition and reduce

over-reliance on dominant providers.

5. Treatment of Self-Supply by Incumbents:

o The assessment does not explicitly account for the impact of self-supply by vertically
integrated incumbents like Eircom, which may distort competition in both Zones A and
B. This could lead to market foreclosure if the incumbent limits access to its

infrastructure.

o Recommendation: Explicitly analyse self-supply practices and their geographic impact,

particularly in Zone B, where reliance on incumbent infrastructure is high.

Empirical Evidence Supporting SIRO’s Views

1. Infrastructure Gaps in Zone B:

o Data from Section 4.5 demonstrates limited alternative infrastructure in many rural

areas, underscoring the need for stricter regulatory oversight in Zone B.

2. Role of Wireless in Rural Areas:

o Evidence from industry reports and SIRO’s experience shows that wireless services are

a practical alternative in rural and underserved regions, contradicting their blanket

exclusion from the geographic market assessment.

12
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3. Dynamic Market Conditions:

o ComReg’s previous findings (e.g., ComReg 20/06) illustrate how geographic market
conditions evolve over time, reinforcing the need for periodic reviews of market
boundaries.

Conclusion

SIRO partially agrees with ComReg’s geographic market assessment for the WDC markets. The zonal
segmentation and use of granular geographic units are positive steps, but refinements are necessary to
address overlooked factors such as:

e Therole of wireless solutions in underserved areas.
e  Switching barriers and service quality in determining competition.
e The need for stricter oversight in peripheral parts of Zone B.

By incorporating these considerations, ComReg can establish a more accurate and comprehensive
geographic market assessment that better addresses the specific challenges of both competitive and
non-competitive areas.

13
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5. Do you agree with ComReg’s assessment of the Trunk —Terminating

Boundaries of the MI WDC Markets? Please explain the reasons for your
answer, clearly indicating the relevant paragraph numbers to which your
comments refer, along with all relevant factual evidence supporting your

views.

ComReg’s assessment of the trunk-terminating boundaries in the Modern Interface (Ml) Wholesale
Dedicated Connectivity (WDC) markets, as outlined in Document 24/92, seeks to distinguish between
the competitive trunk segment and the less competitive terminating segment. While SIRO acknowledges
the rationale behind this distinction, certain elements of the assessment warrant closer scrutiny and
potential refinement.

Agreement with Key Aspects of ComReg’s Assessment

1.

2.

3.

Rationale for Differentiation Between Trunk and Terminating Segments:

@)

ComReg distinguishes between trunk and terminating segments based on infrastructure
characteristics and competitive conditions. The trunk segment is typically competitive
due to the presence of multiple service providers, while the terminating segment often
exhibits limited competition, especially in less urbanized areas (Section 4.5).

SIRO agrees with this distinction, as the economic feasibility of deploying infrastructure
varies significantly between these segments.

Use of Node Proximity to Define Boundaries:

o

ComReg employs a proximity-based approach, considering the distance between
premises and major network nodes to delineate trunk and terminating segments. This
methodology reflects the geographic nature of competition and aligns with established
regulatory principles.

Recognition of Competition in Trunk Segments:

o

The assessment acknowledges that trunk segments are often characterized by higher
levels of competition due to shared infrastructure and interconnection points, which
reduces the need for regulatory oversight in these areas.

Concerns and Recommendations

14

1.

Challenges with Fixed Radial Distances for Boundaries:

o

ComReg uses a fixed radial distance (e.g., 100 meters) from network nodes to define
trunk-terminating boundaries. However, this approach may oversimplify boundary
delineation, as competitive conditions are influenced by factors such as:

= Cost of extending connections: Short radial distances may exclude areas
where connection costs are prohibitively high, even near trunk nodes.

= Service quality variations: Proximity to a trunk node does not guarantee
equivalent service quality for terminating segments.

Recommendation: Use dynamic criteria, such as cost thresholds or network topology
complexity, in addition to fixed radial distances to better define boundaries.

Geographic Variations in Competitive Intensity:
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o The assessment assumes uniform conditions for trunk segments across geographic
areas. However, competition within trunk segments may vary significantly based on
urbanisation, population density, and infrastructure investments (e.g., rural trunk routes
vs. urban trunk routes).

o Recommendation: Conduct a more granular analysis to account for geographic
variations in trunk competitiveness, particularly in rural areas, where even trunk
segments may face limited competition.

3. Potential Overlap Between Trunk and Terminating Segments:

o The assessment does not fully account for overlap or hybrid scenarios where some
parts of the network may function as both trunk and terminating segments (e.g., in semi-
urban areas). These cases may create ambiguity in the competitive analysis and
regulatory obligations.

o Recommendation: Incorporate hybrid scenarios into the boundary assessment and
clarify regulatory treatment for such cases.

4. Exclusion of Wireless Alternatives in Trunk-Terminology Analysis:

o ComReg excludes wireless alternatives in defining trunk-terminating boundaries. While
this exclusion may be valid for high-capacity services, wireless technologies (e.g.,
microwave links) often supplement or replace fixed trunk infrastructure in rural or
remote areas.

o Recommendation: Reassess the exclusion of wireless alternatives, particularly in areas
with limited fixed-line infrastructure, to ensure a complete understanding of competitive
dynamics.

5. Impact of Eircom’s Dominance on Trunk Segments:

o While ComReg identifies competitive dynamics in trunk segments, the dominance of
incumbent operators like Eircom in providing key interconnection points could distort
competition. This aspect is not adequately addressed in the assessment.

o Recommendation: Examine the role of Eircom’s trunk network in potentially leveraging
dominance into terminating segments, which could hinder competition.

Empirical Evidence Supporting SIRO’s Views
1. Cost Challenges in Terminating Segments:

o Evidence from Section 4.5 highlights the higher costs associated with extending
connections in terminating segments compared to trunk segments. However, proximity-
based criteria alone may not fully capture these cost dynamics.

2. Geographic Disparities in Competition:

o Data in Sections 4.5 and 5.4 demonstrate significant competitive differences between
urban and rural areas, reinforcing the need for more localised criteria in defining
boundaries.

3. Supplementary Role of Wireless:

o SIRO’s experience indicates that wireless technologies often supplement trunk
segments in rural areas, a factor overlooked in ComReg’s current approach.

15
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Conclusion

SIRO partially agrees with ComReg’s assessment of the trunk-terminating boundaries for the Ml WDC
markets. While the distinction between trunk and terminating segments is valid, refinements are
necessary to ensure the assessment reflects real-world conditions. Specific areas of improvement
include:

e Incorporating dynamic and cost-based criteria for boundary delineation.

e Addressing geographic variations in competitive intensity.

e Reassessing the exclusion of wireless alternatives in trunk analysis in rural areas.

e Examining the potential overlap and hybrid scenarios between trunk and terminating segments.

By addressing these concerns, ComReg can ensure its boundary assessment is more precise and better
supports effective regulatory measures.

16
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6. Do you agree with ComReg’s assessment of SMP on the Relevant WDC
Markets? Please explain the reasons for your answer, clearly indicating
the relevant paragraph numbers to which your comments refer, along with
all relevant factual evidence supporting your views.

ComReg’s assessment of Significant Market Power (SMP) in the Relevant Wholesale Dedicated
Connectivity (WDC) Markets, as detailed in Document 24/92, focuses on identifying market dominance
and its impact on competition. While SIRO agrees with several aspects of ComReg’s analysis, there are
key areas requiring further refinement to ensure regulatory outcomes effectively promote competition
and address existing market imbalances.

Agreement with Key Aspects of ComReg’s SMP Assessment

1.

2.

SMP Designation in Non-Competitive Zones:

@)

ComReg’s designation of Eircom as having SMP in non-competitive areas (e.g., Zone B)
is well-founded. The assessment highlights Eircom’s dominant position in infrastructure
availability and market share, especially in areas where alternative providers are absent
or limited (Sections 5.4 and 5.8).

SIRO supports this designation, as it reflects the economic realities in less competitive
regions, where Eircom’s dominance creates barriers to market entry and competition.

Use of Market Share and Barriers to Entry:

o

ComReg uses market share as a key indicator of SMP, with evidence showing Eircom’s
overwhelming share in the WDC market in certain areas. Additionally, barriers to entry,
such as high infrastructure costs and access to essential facilities, are appropriately
considered (Sections 5.3 and 5.4).

This approach aligns with European Commission guidelines on SMP assessment and
provides a solid foundation for regulatory intervention.

3. Assessment of Vertical Integration:

@)

ComReg recognises the role of vertical integration in enabling Eircom to leverage its
wholesale dominance into downstream markets, potentially foreclosing competition.
This assessment is critical to addressing anti-competitive behaviour (Section 5.5).

Concerns and Recommendations

17

1.

2.

Market Dynamics in Zone A:

o

While ComReg acknowledges competition in Zone A, the SMP assessment may
understate Eircom’s residual market power in this zone. For example, Eircom’s role in
providing essential backhaul services could allow it to exert influence even in areas with
multiple providers (Sections 5.4 and 5.6).

Recommendation: Perform a more granular analysis of Zone A to identify areas where
Eircom’s dominance persists despite nominal competition, focusing on factors such as
infrastructure dependency and market share stability.

Self-Supply and Vertical Leveraging:
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o ComReg’s analysis of self-supply by vertically integrated providers is incomplete. While
it acknowledges the potential for leveraging wholesale dominance into downstream
markets, the full impact of self-supply on competition is not explored in depth (Section
5.3).

o Recommendation: Include a detailed examination of self-supply practices and their
impact on wholesale competition, especially in Zone B, where reliance on Eircom’s
infrastructure is significant.

3. Geographic-Specific Remedies:

o While ComReg proposes tailored remedies for Zones A and B, the SMP assessment does
not explicitly account for varying competitive conditions within Zone B itself. For
example, competition may vary between rural areas and regional towns.

o Recommendation: Refine the SMP assessment to reflect intra-zone variations in Zone
B, enabling more targeted regulatory interventions.

Empirical Evidence Supporting SIRO’s Views
1. Eircom’s Market Share Dominance:

o ComReg’s data shows Eircom’s high market share in Zone B, with little evidence of
meaningful competition (Section 5.4). This supports the need for continued regulation to
address SMP.

2. Impact of Infrastructure Dependence:

o Evidence from Section 5.3 highlights the reliance of alternative providers on Eircom’s
wholesale inputs, reinforcing the need for stricter regulation to ensure fair access.

Conclusion

SIRO partially agrees with ComReg’s SMP assessment for the relevant WDC markets. The analysis is
robust in identifying Eircom’s dominance in Zone B and its potential for leveraging wholesale dominance
into downstream markets. However, the assessment could be strengthened by:

e Conducting a more granular analysis of Zone A to identify residual market power.
e Expanding the evaluation of self-supply and its impact on competition.
e Addressing geographic variations within Zone B to refine regulatory interventions.

These refinements will ensure the SMP assessment fully captures market realities and supports
proportionate and effective regulatory measures.

18
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7. Do you agree that the competition problems and the associated impacts
on competition end users identified are those that could potentially arise
in the Zone B MI WDC Markets (and related markets)? Please explain the
reasons for your answer, clearly indicating the relevant paragraph
numbers to which your comments refer, along with all relevant factual
evidence supporting your views.

ComReg’s assessment of the competition problems and their impacts in the Zone B Modern Interface
(MI) Wholesale Dedicated Connectivity (WDC) markets highlights significant challenges for competition
and end users. While SIRO agrees with many of the identified issues, additional insights and
recommendations are needed to fully capture the market dynamics in Zone B and address the
associated impacts effectively.

Agreement with Key Aspects of ComReg’s Assessment

19

1. Excessive Pricing by Dominant Players:

o

ComReg identifies excessive pricing as a key competition problem in Zone B, where
Eircom holds significant market power (Section 6.2). This is a valid concern, as limited
infrastructure competition in these areas enables dominant players to charge higher
prices.

SIRO agrees with this assessment, as businesses in Zone B are often forced to rely on
Eircom’s infrastructure, resulting in reduced bargaining power and higher costs.

2. Vertical Leveraging:

o

ComReg highlights the potential for vertical leveraging by Eircom, where its wholesale
dominance could be used to distort competition in downstream markets. For example,
Eircom’s control over key inputs may allow it to favour its retail arm over competitors
(Section 6.2).

SIRO concurs, as this behaviour can lead to market foreclosure and limit alternative
providers’ ability to compete effectively.

3. Barriers to Entry:

o

ComReg recognises high infrastructure deployment costs and lack of access to
essential facilities (e.g., ducts and poles) as significant barriers to entry in Zone B
(Section 6.2). These barriers limit new entrants’ ability to challenge the incumbent’s
position.

SIRO agrees, as these barriers not only reduce competition but also discourage
investment in underserved areas.

4. Quality of Service Concerns:

o

ComReg identifies the risk of poor service quality in Zone B, where the lack of
competition allows the dominant player to deprioritise investment or reduce service
standards (Section 6.3).

This concern aligns with SIRO’s observations of uneven service quality in rural and
underserved areas.




SIRO response to ComReg Consultation 24/92

Concerns and Recommendations
1. Insufficient Attention to Small and Medium Enterprises (SMEs):

o The assessment does not explicitly address the disproportionate impact of competition
problems on SMEs in Zone B. These businesses are often more sensitive to price
increases and service quality issues due to limited resources.

o Recommendation: Include a focused analysis of the impact on SMEs and consider
tailored remedies, such as targeted subsidies or access guarantees, to support their
connectivity needs.

2. Intra-Zone Variations in Competition:

o ComReg treats Zone B as a homogenous area, but competitive dynamics may vary
significantly within Zone B. For example, competition in regional towns may differ from
thatin remote rural areas.

o Recommendation: Perform a more granular analysis of Zone B to identify sub-areas
with varying competitive conditions, allowing for more targeted regulatory interventions.

3. Limited Focus on Information Asymmetries:

o ComReg’s assessment underemphasises the role of information asymmetries between
the dominant player and competitors, particularly regarding infrastructure availability
and pricing. This asymmetry can hinder smaller providers’ ability to plan and compete
effectively.

o Recommendation: Mandate greater transparency in pricing and infrastructure data to
address information asymmetries and promote fair competition.

4. Impact of Self-Supply by Vertically Integrated Players:

o While ComReg acknowledges vertical leveraging, it does not sufficiently examine the
impact of self-supply practices by Eircom on wholesale competition. This could limit
market access for alternative providers, particularly in Zone B.

o Recommendation: Analyse self-supply practices and impose stricter regulatory
measures, such as equivalence of inputs (EOI), to ensure fair access to wholesale
inputs.

Empirical Evidence Supporting SIRO’s Views
1. Market Share Dominance:

o ComReg’s data shows Eircom’s overwhelming market share in Zone B, which aligns with
the concerns about excessive pricing and limited competition (Section 6.2).

2. Barriers to Entry:

o Evidence from Sections 6.2 and 6.3 highlights significant barriers to entry in Zone B, with
high costs for deploying infrastructure and accessing essential facilities.

3. Service Quality Issues:

o The identification of poor service quality in Zone B due to limited competition reflects
real-world conditions where investment by dominant providers is deprioritised.

Conclusion

20
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SIRO agrees with ComReg’s assessment that the identified competition problems and associated
impacts could potentially arise in Zone B MI WDC markets. However, additional considerations, such as
the specific challenges faced by SMEs, and intra-zone variations in competition, should be incorporated
into the analysis. These refinements will provide a more comprehensive understanding of market

dynamics and support the implementation of effective remedies to enhance competition and end-user
outcomesin Zone B.

21



SIRO response to ComReg Consultation 24/92

8. Do you agree with ComReg’s proposals in respect of non-pricing
remedies in the Zone B MIWDC Markets? Please explain the reasons for
your answer, clearly indicating the relevant paragraph numbers to which
your comments refer, along with all relevant factual evidence supporting
your views.

In response to ComReg’s proposals concerning non-pricing remedies in the Zone B Ml WDC markets as
outlined in ComReg Document 24/92, here are considerations based on the analysis of relevant sections
of the document:

Agreement with ComReg’s Proposals

Support for Non-Pricing Remedies: ComReg’s proposals for non-pricing remedies, such as non-
discrimination, transparency obligations, and equivalence of inputs (EOI), are critical to ensuring a level
playing field in the Zone B MI WDC market. These measures prevent anti-competitive practices, such as
discrimination in service quality or access terms, which could otherwise deter market entry and
innovation.

Key provisions such as non-discrimination (Section 7.3) and transparency (Section 7.4) help address
competition problems like vertical leveraging and information asymmetries, particularly in markets with
entrenched incumbents like Eircom. Such remedies have been effective in similar contexts, as noted in
prior regulatory decisions by ComReg.

Challenges with ComReg’s Framework: However, while the framework is comprehensive, certain areas
may require stronger enforcement mechanisms. The effectiveness of non-discrimination remedies
depends on robust monitoring, as identified in previous consultations. For example, industry feedback
highlighted gaps in the enforcement of SLAs and delays in implementation of EOI.

Reasons for Support and Suggested Improvements

1. Addressing Market Power: The designation of Eircom as having Significant Market Power (SMP)
in Zone B MI WDC is well-justified given the evidence of competition problems (e.g., limited
alternative infrastructure in these areas). Non-pricing remedies are essential for countering SMP
exploitation, such as input foreclosure.

2. Transparency as a Cornerstone: Enhanced transparency requirements ensure smaller players
have the necessary information to compete effectively. This is particularly important in high-
cost, low-margin markets like WDC, where incumbents can leverage superior market
intelligence.

3. Equivalence of Inputs (EOI): Industry participants, including ALTO, have emphasised the
importance of shifting from Equivalence of Output (EOQO) to EOI standards to address issues like
preferential treatment by incumbents.

4. Regulatory Oversight: While ComReg's approach is solid, stakeholders have repeatedly called
for stronger enforcement. This includes more stringent timelines for SLA enforcement and
quicker resolution of disputes.

Evidence and References
Key data points supporting the necessity of these remedies include:

e Market Share Data: Eircom's dominance in Zone B Ml WDC markets is reflected in high market
share data presented in ComReg’s analysis.
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o Historical Challenges with Remedies: Previous consultations (e.g., ComReg 18/08) highlighted
challenges with incumbent compliance with EOO and SLA terms.

e Geographic Limitations: The geographic dispersion of alternative providers is insufficient to
create effective competition without regulatory safeguards.

Conclusion

Overall, SIRO should broadly support ComReg’s non-pricing remedies for the Zone B M| WDC markets,
with emphasis on the need for rigorous enforcement and transparency. Proposals to strengthen SLA
frameworks, adopt EOI instead of EOO, and enhance monitoring mechanisms will further bolster the
effectiveness of these remedies and ensure a fair competitive environment.
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9. Doyou agree with ComReg’s view that a differentiated pricing remedy (of

no price control) should apply to Eircom with respect to MIWDC products
and services in the IA in the Zone B MI WDC Markets, while the obligations
of access, non-discrimination and transparency will continue to apply to
the MIWDC products and services in the IA? Please provide reasons for
your response.

SIRO does not agree with ComReg's proposal that a differentiated pricing remedy (of no price control)
should apply to Eircom in the NBP Intervention Area (IA) of the Zone B MI WDC Markets, while obligations
of access, non-discrimination, and transparency continue to apply. Below are the reasons supporting
this stance:

Key Issues with ComReg's Proposal

1.

Potential Anti-Competitive Risks: ComReg acknowledges Eircom’s Significant Market Power
(SMP) and vertical integration, which provides it with the ability and incentive to engage in anti-
competitive behaviours like excessive pricing or price squeezing. While ComReg assumes that
the presence of NBI as an alternative provider may constrain Eircom’s pricing behaviour in the IA,
the competition from NBI is still nascent and limited in volume. Without a price control
obligation, Eircom could leverage its position to self-supply at preferential rates or use
discriminatory pricing to disadvantage competitors, which could distort competition and harm
downstream markets.

Transparency and Non-Discrimination Are Insufficient: Transparency and non-discrimination
obligations alone cannot adequately address the risks of excessive pricing or subtle anti-
competitive strategies such as predatory pricing or delayed access. ComReg itself has
previously emphasised that these obligations alone are insufficient to mitigate competition
problems, particularly where pricing flexibility exists.

Market Maturity of NBI: NBI’s competitive presence is limited, and its pricing is benchmarked
against Eircom’s regulated rates. This creates a dependency on Eircom's pricing structure,
effectively neutralizing NBI’s ability to act as a strong competitive constraint. Additionally, the
small volume of Ml WDC services currently sold by NBI exacerbates concerns about its ability to
exert sufficient market pressure.

Risk of Exploitative Practices in the Absence of Cost Orientation: Cost orientation obligations
serve as a critical safeguard against excessive pricing. Removing such obligations in the IA opens
the door for Eircom to charge excessive prices, particularly given the higher cost-to-serve in the
IA relative to other parts of Zone B. This could lead to inflated input costs for competitors and
reduce their ability to compete effectively.

Inconsistent Regulatory Approach: Maintaining cost orientation in the rest of Zone B while
removing it in the |A creates a fragmented regulatory framework that could lead to confusion and
exploitation. Uniform price controls across Zone B would ensure consistency and fairness in
regulatory oversight.

Recommendations
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ComReg should maintain cost orientation obligations for Eircom in the IA of Zone B MI WDC
Markets to address the risks of excessive pricing and ensure a level playing field for competitors.
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e The role of NBI as a competitor should be reviewed regularly, but until it achieves significant
scale and competitive presence, full reliance on NBI to constrain Eircom is premature and risks
undermining market competition.

In conclusion, while access, transparency, and non-discrimination obligations are necessary, they are
not sufficient to mitigate the risks posed by Eircom’s SMP in the absence of price control. The removal of
cost orientation in the IA may lead to anti-competitive outcomes, ultimately harming both competition
and consumers in the M| WDC market.
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10.

Do you agree with ComReg’s view that a cost orientation price
control obligation should be maintained for Eircom’s MIWDC products,
services and associated facilities, including WDM services, outside the IA
in Zone B of the MI WDC Markets? Please provide reasons for your
response.

Yes, SIRO agrees with ComReg's proposal to maintain the cost orientation price control obligation for
Eircom’s MI WDC products, services, and associated facilities, including WDM services, outside the IA in
Zone B of the MI WDC Markets. Below are the reasons for this agreement:

Key Reasons for Support

1.

Addressing Excessive Pricing Concerns: ComReg has identified potential competition
problems related to excessive pricing in Zone B of the Ml WDC markets. A cost orientation
obligation ensures that Eircom cannot exploit its Significant Market Power (SMP) by charging
excessive prices, which would increase input costs for alternative operators and harm
competition.

Promoting Efficient Investment: By aligning wholesale prices with efficient costs, the cost
orientation remedy provides alternative operators with "build-or-buy" investment signals,
encouraging them to roll out their own infrastructure. This fosters long-term competition and
reduces dependency on Eircom’s infrastructure.

Regulatory Predictability and Stability: Maintaining the cost orientation obligation aligns with
the 2020 Decision, ensuring consistency in regulation. This stability is critical for alternative
operators, allowing them to plan their investments and operations with greater certainty.

Encouraging Infrastructure-Based Competition: Cost orientation supports the development of
infrastructure-based competition by providing alternative operators with access to WDC
services at fair prices. This competition leads to greater service differentiation and better
offerings for end-users.

Limitations of Alternative Price Control Approaches: Other price control methods, such as
benchmarking, retail-minus, or margin squeeze tests, have been deemed unsuitable due to
practical implementation challenges, lack of predictability, and difficulty in determining
comparable pricing. Cost orientation remains the most effective approach.

Compliance with Regulatory Objectives: The obligation aligns with ComReg’s statutory
objectives to promote competition, protect consumers, and ensure efficient investment and
innovation in telecommunications markets.

Implementation Approach

ComReg’s approach to pricing continuity—where Eircom continues to charge existing regulated prices as
fixed price points—is practical and reduces administrative complexity. This approach ensures immediate
protection for operators and consumers while further cost modelling or adjustments can be evaluated
over time.

Conclusion

Maintaining the cost orientation price control obligation is necessary to mitigate the risks of anti-
competitive behaviour by Eircom and to promote sustainable competition in the Zone B MI WDC Markets.
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It ensures fair pricing, facilitates investment by alternative operators, and ultimately benefits end-users
through improved services and competitive pricing.
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11.

Do you agree with ComReg’s view that Eircom should charge the
current Zone B rental prices in the LLRO price list (i.e., the pricing
continuity approach), as fixed price points, for Eircom’s MI WDC products
and services, including WDM services, outside the IA in Zone B of the Ml
WDC Markets, and the current rental prices in the LLRO price list for the
associated Eircom interconnection services? Please provide reasons for
your response.

SIRO agrees with ComReg’s view that Eircom should continue to charge the current Zone B rental prices
in the LLRO price list (i.e., the pricing continuity approach) as fixed price points for its M| WDC products
and services, including WDM services, outside the IA in Zone B. Here are the reasons supporting this
position:

1. Market Stability and Predictability

ComReg emphasizes that the pricing continuity approach provides market stability and price
predictability, which is critical for fostering investment by alternative operators and ensuring
confidence in the regulatory framework. Such stability is essential to support long-term planning
and decision-making for operators.

Predictable pricing helps alternative operators avoid uncertainties that might deter
infrastructure investments, ensuring more robust competition in the long term.

2. Safeguarding Competition

Fixed price points ensure that Eircom cannot lower prices strategically to undercut competitors
or raise them to exploit its Significant Market Power (SMP). This approach maintains a balanced
competitive environmentin Zone B.

This pricing strategy is particularly important in non-competitive areas where alternative
operators rely heavily on regulated access to Eircom’s MIWDC products and services.

3. Alignment with Regulatory Objectives

ComReg’s approach aligns with its objective of promoting efficient investments and fostering a
level playing field for operators. By maintaining existing price points, the regulatory framework
ensures that Eircom’s charges remain justifiable while protecting operators from excessive costs

The continuity approach is also consistent with Regulation 56(4) of the European Electronic
Communications Code (ECC), which emphasizes the importance of ensuring reasonable
wholesale charges that reflect efficient costs.

4. Avoidance of Implementation Challenges

While cost orientation is the broader price control mechanism, transitioning to entirely new
pricing methodologies, such as updated cost models, could introduce complexities and
implementation delays. The continuity approach avoids these difficulties while maintaining
compliance with regulatory principles.

5. Eircom’s Financial Sustainability
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e ComReg has assessed that the existing pricing does not undermine Eircom’s ability to recover its
efficient costs, including a reasonable rate of return. Based on financial data provided by Eircom,
current revenue and profitability levels indicate that these price points are sustainable.

6. Benefits for Business Consumers

e Wholesale pricing certainty underpins retail price stability, which benefits end-users, including
businesses relying on high-quality leased lines for their operations. Stable retail pricing can drive
greater trust and demand in downstream markets.

Conclusion

The pricing continuity approach represents a balanced, pragmatic solution that achieves market
stability, supports competition, and ensures fair pricing without imposing undue burdens on Eircom or
alternative operators. By continuing with the current Zone B rental prices in the LLRO price list, ComReg
addresses key competition concerns while fostering a predictable and fair regulatory environment for all
stakeholders.
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12.

Do you agree with ComReg’s view that the charges for co-location
services and the upfront (non-recurring) charges for connections should
reflect no more than the actual efficient costs incurred by Eircom plus a
reasonable rate of return? Please provide reasons for your response.

Yes, SIRO agrees with ComReg’s view that the charges for co-location services and the upfront (non-
recurring) charges for connections should reflect no more than the actual efficient costs incurred by
Eircom, plus a reasonable rate of return. Below are the reasons for this agreement:

1. Preventing Excessive Charges

Eircom's designation as having Significant Market Power (SMP) in the Ml WDC markets indicates
arisk that it could impose excessive upfront or co-location charges. Such charges could create a
barrier to entry or expansion for alternative operators, distorting competition and leading to
inefficient market outcomes.

Ensuring charges reflect only efficient costs, plus a reasonable return, prevents such exploitative
practices, fostering a fairer competitive landscape.

2. Facilitating Market Entry

Upfront charges, such as connection fees and co-location costs, represent significant one-time
investments for alternative operators. If these charges are inflated beyond efficient costs, they
deter smaller operators from entering the market or expanding their operations, particularly in
less competitive areas.

By requiring cost-reflective pricing, ComReg ensures that operators can access necessary
infrastructure on fair and reasonable terms, lowering the barriers to entry.

3. Incentivising Efficient Investment

A cost-oriented pricing approach ensures that Eircom can recover the actual costs of providing
services, including a reasonable return on capital, without over-rewarding inefficiencies. This
incentivizes Eircom to maintain and improve its infrastructure while ensuring competitive
conditions for access.

Such a policy is in line with ComReg's regulatory objectives under the European Electronic
Communications Code (EECC), which aims to balance fair returns for incumbents with the
promotion of competition.

4. Alignment with International Best Practices

Cost-reflective pricing for co-location and connection services is a standard regulatory approach
in many jurisdictions where dominant operators are required to provide access to their facilities.
This ensures that incumbents cannot leverage their control over essential infrastructure to
impose unreasonable costs.

5. Promoting Downstream Competition

Fair and efficient upfront charges lower the costs of wholesale inputs for alternative operators,
enabling them to offer competitive retail prices to end-users. This enhances consumer choice
and drives innovation in downstream markets.

6. Practical Implementation
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e Cost-based pricing is measurable and enforceable through regular cost audits, ensuring
transparency and regulatory compliance. ComReg can monitor Eircom's charges to ensure
alignment with its cost-orientation obligations, minimizing the risk of disputes.

Conclusion

Requiring Eircom’s co-location and connection charges to reflect actual efficient costs, plus a
reasonable rate of return, strikes a fair balance between enabling Eircom to recover its investments and
preventing anti-competitive pricing practices. This approach supports competition, encourages efficient
investment, and ultimately benefits end-users by fostering fair pricing and innovation in the Ml WDC
markets.
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13.

Do you agree with ComReg’s view that Eircom should maintain its
cost accounting obligation in relation to its Modern Interface Wholesale
Dedicated Capacity products, services and associated facilities? Please
provide reasons for your response.

Yes, SIRO agrees with ComReg’s view that Eircom should maintain its cost accounting obligation in
relation to its Modern Interface (Ml) Wholesale Dedicated Capacity (WDC) products, services, and
associated facilities. Below are the reasons for this agreement:

1. Promoting Transparency

Cost accounting obligations provide critical transparency in how Eircom calculates the costs of
its Ml WDC products and services. This ensures that charges for wholesale services are alighed
with efficient costs and prevents Eircom from inflating costs to disadvantage competitors.

Transparency also fosters trust among stakeholders and provides ComReg with the necessary
data to assess compliance with regulatory obligations.

2. Ensuring Non-Discrimination

Eircom's designation as having Significant Market Power (SMP) means there is a risk of
discriminatory pricing or margin squeezes, particularly against competitors reliant on its
wholesale inputs. Cost accounting ensures that prices are set in a non-discriminatory manner by
making the cost structures visible and enforceable.

3. Preventing Anti-Competitive Practices

Without cost accounting obligations, Eircom could obscure its cost structures, making it difficult
for ComReg or competitors to detect practices like cross-subsidization or predatory pricing.
Maintaining these obligations mitigates this risk.

For example, if costs are not transparent, Eircom could allocate disproportionate costs to
certain services or facilities, justifying higher charges or engaging in exclusionary behaviour.

4. Enabling Effective Price Control

Cost accounting supports the implementation and monitoring of cost-oriented price controls,
which are essential for addressing excessive pricing in markets where competition is weak, such
as Zone B of the MI WDC markets.

This ensures that charges for Ml WDC products and services remain competitive and fair,
benefiting both wholesale operators and end-users.

5. Facilitating Regulatory Oversight

Maintaining a cost accounting obligation provides ComReg with detailed information to verify
compliance with regulatory requirements and to ensure that Eircom is not engaging in anti-
competitive pricing strategies.

Regular audits of Eircom’s cost accounting can help identify inefficiencies and ensure alignment
with regulatory objectives.

6. Alignment with EU Regulatory Principles
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e Cost accounting obligations align with the principles of the European Electronic
Communications Code (EECC), which emphasizes the importance of cost transparency and
efficient pricing for regulated entities with SMP.

e These obligations are a cornerstone of effective regulatory frameworks across the EU and
provide a benchmark for fair competition in wholesale markets.

Conclusion

The continuation of Eircom’s cost accounting obligation is critical for promoting transparency, preventing
anti-competitive practices, and enabling effective regulatory oversight. These obligations ensure that
Eircom’s Ml WDC products and services are priced fairly and aligned with efficient costs, fostering
competition and protecting end-users in the MI WDC markets.
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14. Do you agree with ComReg’s view that Eircom should continue to
maintain its accounting separation obligation in relation to its Modern
Interface Wholesale Dedicated Capacity products, services and
associated facilities, and for the avoidance of doubt this means the
inclusion of dark fibre in the M WDC HCA statements and AFI
statements? Please provide reasons for your response.

Yes, SIRO agrees with ComReg’s view that Eircom should continue to maintain its accounting separation
obligation in relation to its Modern Interface (Ml) Wholesale Dedicated Capacity (WDC) products,
services, and associated facilities, including the inclusion of dark fibre in the Historical Cost Accounting

(HCA) and Additional Financial Information (AFIl) statements. Here are the reasons supporting this view:

1. Ensuring Transparency

market where infrastructure costs are a significant factor.

2. Preventing Cross-Subsidization

profits in its retail arm, disadvantaging competitors who rely on wholesale services.

costs and revenues are fully accounted for, reducing the risk of distortive practices.

3. Supporting Non-Discrimination

discriminatory practices.

4. Monitoring Dark Fibre Use

impact on the competitive landscape.

5. Alignment with Regulatory Objectives

e ComReg’s obligation to promote competition, protect consumers, and ensure non-
discriminatory access to essential wholesale inputs alighs with the requirement for accounting
separation. Including dark fibre in financial statements strengthens compliance with these

objectives.

6. Avoidance of Market Distortions
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Accounting separation provides clear visibility into Eircom’s cost structures and revenues for Ml
WDC products and services, helping to ensure that pricing reflects the true costs of providing
these services. Including dark fibre in the HCA and AFI statements enhances transparency in a

With accounting separation, it becomes easier for ComReg to detect whether Eircom is engaging
in cross-subsidization between its wholesale and retail businesses. For instance, Eircom could
otherwise allocate disproportionate costs to its wholesale business to inflate prices or reduce

The inclusion of dark fibre, which is a critical input for alternative operators, ensures that its

Eircom’s SMP in the Ml WDC market gives it the ability to discriminate between its downstream
retail operations and other wholesale customers. Accounting separation ensures that Eircom
treats all parties equally by providing transparent data that can be scrutinized for evidence of

Dark fibre is increasingly important in the context of high-capacity and future-proof connectivity.
By including dark fibre in the HCA and AFI statements, ComReg ensures that this critical asset is
fully transparent in Eircom’s reporting. This is essential for monitoring its use, pricing, and
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e Without accounting separation, Eircom’s dominant position could lead to pricing distortions,
such as bundling strategies that obscure the cost of specific services like dark fibre. Accounting
separation ensures that such risks are mitigated, and the financial treatment of all inputs is clear

7. Alignment with European Standards

e Accounting separation, including specific reporting for dark fibre, aligns with best practices
outlined under the European Electronic Communications Code (EECC). This ensures that Eircom
complies with both national and EU regulatory frameworks designed to foster fair competition
and transparency in wholesale markets.

Conclusion

Maintaining Eircom’s accounting separation obligations, with the explicit inclusion of dark fibre in HCA
and AFI| statements, is essential for ensuring transparency, preventing anti-competitive practices, and
supporting fair competition in the Ml WDC market. This approach enables effective regulatory oversight,
protects alternative operators from potential abuse of SMP, and aligns with both national and European
regulatory objectives.
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15. Do you agree with ComReg’s view that Eircom should continue to
maintain its statement of compliance obligation in relation to its MIWDC
products, services and associated facilities in the WDC market? Please
provide reasons for your response.

Yes, SIRO agrees with ComReg’s view that Eircom should continue to maintain its statement of
compliance (SoC) obligation in relation to its Modern Interface (Ml) Wholesale Dedicated Capacity (WDC)
products, services, and associated facilities in the WDC market. Below are the reasons supporting this
position:

1. Ensuring Regulatory Oversight and Accountability

e The SoC obligation provides a formal mechanism for Eircom to demonstrate compliance with its
regulatory obligations, including access, transparency, non-discrimination, and cost orientation.
This is particularly important given Eircom’s designation as having Significant Market Power
(SMP) in the WDC market.

e By maintaining the SoC, ComReg and stakeholders gain visibility into Eircom’s adherence to its
obligations, ensuring effective regulatory oversight and accountability.

2. Preventing Anti-Competitive Practices

e The SoC ensures that Eircom is held to account for its commitments to fair and non-
discriminatory behaviour. Given its vertical integration and SMP, there is a risk of anti-
competitive practices, such as preferential treatment for its own downstream businesses. A
maintained SoC serves as a safeguard against these risks.

3. Enhancing Transparency

e A publicly available SoC increases transparency in Eircom’s operations, reassuring alternative
operators that Eircom is compliant with its regulatory obligations. This transparency fosters trust
among market participants and encourages competition in the WDC market.

4. Facilitating Dispute Resolution

e The SoC provides a clear record of compliance that can be used to assess disputes or
investigate complaints about Eircom’s conduct in the WDC market. This ensures that any
concerns raised by competitors or customers can be resolved based on documented evidence.

5. Supporting Non-Discrimination

e Given the importance of non-discrimination obligations in ensuring a level playing field, the SoC
acts as an important tool to verify that Eircom is treating all access seekers equally. This is
critical for promoting effective competition and ensuring that smaller operators are not
disadvantaged.

6. Alignment with EU and National Regulatory Frameworks

e The SoC obligation aligns with the European Electronic Communications Code (EECC) and Irish
regulatory frameworks, which emphasize the importance of transparency and compliance for
operators with SMP. This obligation ensures that Eircom continues to operate in accordance with
best practices and regulatory principles.

36



SIRO response to ComReg Consultation 24/92

7. Promoting Market Confidence

e Maintaining an SoC obligation signals to market participants that Eircom is committed to
complying with its regulatory obligations. This builds confidence among alternative operators
and encourages them to invest in the market, ultimately benefiting consumers through greater
competition and improved services.

Conclusion

The continuation of Eircom’s SoC obligation is essential to ensuring compliance, promoting
transparency, and preventing anti-competitive practices in the Ml WDC market. It supports effective
regulatory oversight, aligns with EU and national frameworks, and reassures market participants of fair
treatment, fostering competition and consumer benefits.
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16. Do you agree with ComReg’s proposals on the withdrawal of SMP
remedies on Eircom in the LB TIWDC Market and in WPZs that have
moved from Zone B MI WHQA Markets in the 2020 Decision to Zone A Ml
WDC Markets in this Consultation? Please explain the reasons for your
answer, clearly indicating the relevant paragraph numbers to which your
comments refer, along with all relevant factual evidence supporting your
views.

SIRO partially agrees with ComReg’s proposals to withdraw SMP remedies on Eircom in the Low
Bandwidth Traditional Interface (LB TI) WDC Market and in Workplace Zones (WPZs) transferring from
Zone B Ml WHQA to Zone A Ml WDC markets. However, this agreement is conditional upon adequate
safeguards being implemented to ensure competition and prevent market distortions. Below are detailed
reasons and concerns:

Agreement with the Withdrawal of Remedies in the LB TI WDC Market
1. Declining Market Relevance:

o The LB TI WDC Market is diminishing in importance due to the migration to modern
interfaces (M), such as Ethernet and WDM. ComReg’s analysis has indicated that the
number of active LB Tl circuits has dropped significantly, suggesting the market is no
longer critical for competition.

o Given the negligible demand for these legacy services, continued regulation may not be
proportionate.

2. Sunset Provisions Ensure a Smooth Transition:

o The proposed six-month sunset period provides sufficient time for Eircom’s wholesale
customers to transition to alternative arrangements.

o Eircom will be required to maintain access at current prices during this period, ensuring
service continuity for existing customers.

Concerns Regarding the Withdrawal of Remedies in WPZs Transferring from Zone B to Zone A Ml
WDC Markets

1. Premature Deregulation Risks:

o While ComReg’s geographic market analysis indicates that WPZs moving to Zone A are
now sufficiently competitive, this transition relies on the assumption of effective
competition from alternative networks. However, the robustness of competition in these
areas requires close monitoring to prevent potential anti-competitive practices by
Eircom.

2. Market Dynamics Post-Transition:

o In deregulated WPZs, Eircom will not be subject to obligations such as non-
discrimination and transparency for new access requests. This could create
opportunities for anti-competitive behaviour, particularly in areas where alternative
providers have only recently established a presence.
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o ComReg should ensure that its updated assessment of competition conditions, such as
infrastructure deployments and connected premises, is accurate and reflective of on-
the-ground realities.

Recommendations for Mitigating Potential Risks
1. Monitoring Post-Deregulation:

o ComReg should establish a mechanism to monitor market dynamics in deregulated
WPZs, ensuring that alternative operators can sustain competition without ex-ante
remedies.

o Any signs of Eircom leveraging its dominance in adjacent markets (e.g., by bundling or
discriminatory practices) should trigger immediate regulatory intervention.

2. Addressing Market Power Concerns:

o In cases where alternative providers struggle to compete, ComReg should be prepared
to reintroduce targeted remedies to address specific competition concerns, such as
access barriers or pricing distortions.

3. Extended Sunset Periods for Critical Markets:

o For WPZs transitioning to Zone A, a longer sunset period (e.g., nine months) would
provide stakeholders with additional time to adjust and avoid service disruptions.

Conclusion

The withdrawal of SMP remedies in the LB TI WDC Market is reasonable given its declining relevance and
the safeguards provided by the sunset period. However, the deregulation of WPZs transitioning from Zone
B Ml WHQA to Zone A Ml WDC markets must be approached with caution. ComReg should adopt a
proactive monitoring and intervention framework to ensure that competition develops sustainably in
these areas. These measures will help mitigate risks of market distortions and protect end-users from
potential anti-competitive practices.
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Conclusion

SIRO strongly supports the need for continued—and in certain cases, more stringent—regulation of
Eircom in the Wholesale Dedicated Connectivity (WDC) market as proposed in ComReg 24/92. The
evidence presented in this consultation unequivocally highlights Eircom’s entrenched position as the
dominant provider in key market segments, particularly in Zone B Ml WDC markets, where Significant
Market Power (SMP) remains a substantial barrier to effective competition.

ComReg’s detailed analysis has identified persistent competition problems, including the risks of
excessive pricing, discriminatory practices, and vertical leveraging by Eircom. These risks, if left
unaddressed or mitigated insufficiently, would undermine the growth and sustainability of competition,
inhibit innovation, and ultimately harm end-users by limiting choice and increasing costs.

SIRO believes that the regulatory remedies proposed by ComReg, including obligations on access,
transparency, non-discrimination, cost orientation, accounting separation, and statements of
compliance, are critical to preserving a level playing field in the WDC market. Furthermore, given the
evolving nature of the market and the reliance of smaller operators on regulated wholesale inputs, it is
essential to ensure that these remedies are not only maintained but also enhanced where necessary to
reflect the current and future market realities.

SIRO's Call for Enhanced Regulation:

1. Strengthened Oversight: ComReg should introduce more robust mechanisms for monitoring
compliance with obligations such as equivalence of input (EOI) and transparency, ensuring that
Eircom’s behaviour is subject to closer scrutiny.

2. Retention of Cost-Oriented Pricing: Cost orientation remains indispensable in preventing
excessive pricing and fostering fair competition. SIRO fully supports the continued imposition of
this obligation on Eircom for its WDC products and services.

3. Long-Term Safeguards: In areas where geographic market conditions appear to justify
deregulation, ComReg must adopt a cautious approach, supported by ongoing market
surveillance to identify and address potential anti-competitive practices before they arise.

4. Inclusion of Dark Fibre: Ensuring the inclusion of dark fibre in Eircom’s accounting separation
and financial reporting is crucial for maintaining transparency and ensuring fair pricing for a
critical wholesale input.

Final Position

In a market where Eircom continues to dominate, the risk of distortion and harm to competition remains
significant. SIRO urges ComReg to proceed with its proposed regulatory measures while adopting an
even more vigilant stance in enforcing these remedies. Continued regulation is not only necessary but
must evolve to ensure that the WDC market develops in a way that encourages investment, supports
innovation, and delivers high-quality, cost-effective services to businesses and end-users in Ireland.
SIRO is committed to working collaboratively with ComReg to achieve these objectives and to ensure a
competitive, transparent, and equitable telecommunications market.
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Introduction

1. Virgin Media Ireland (“Virgin Media”) welcomes the opportunity to respond to Consultation 24/92
published by the Commission for Communications Regulation (“ComReg”) on 27 November 2024 and
titled “Market Review - Wholesale Dedicated Capacity (WDC) Market -Consultation and Draft
Decision” (“the Consultation”).

2. The terms used in this response have the same defined meanings as set out in the Consultation. All
references to sections and paragraphs in this response are references to sections and paragraphs of

the Consultation, unless otherwise indicated.

3. No part of this response is considered confidential.

4. By reference to Table 1 below, we note that ComReg proposes to make a decision that is, in large part,
very similar to its 2020 Decision, subject to certain changes in terminology and methodology and
adjustments to relevant figures.

5. In 2020, the relevant wholesale markets were described as Wholesale High Quality Access (‘WHQA’).
They are now described as Wholesale Dedicated Capacity (“WDC’). Both are commonly known as
wholesale Leased Lines (“LLs”). This term describes the supply of dedicated data connectivity between
fixed locations, with uncontended connections and symmetrical speeds and an emphasis on quality,
reliability, and redundancy. We agree with ComReg that retail LLs are generally used by medium to
large businesses to support a range of ICT applications and to build Wide Area Networks (“WANs”)
and support Virtual Private Networks (“VPNs”). We agree with the overall description of WDC set out
in section 2.2, including this key point in paragraph 2.6 - “Wholesale LL services allow SPs to provide
retail LL services (and other associated services) that they would not otherwise be capable of providing
through the use of their own network.”

6. We further note that the 2020 decision and the 2025 draft decision are both based on the Workplace
Zone (‘WPZ’) as the relevant geographic unit. In the Consultation, competition in each WPZ is assessed
using the following criteria (the “Criteria”):

a) Criterion 1: A WPZ has two or more alternative networks (“ANs”) present (3 networks including
Eircom);

b) Criterion 2: at least 60% of connected premises (“CPs”) within a WPZ are within 50 metres of two
or more ANs;

c) Business Parks Test: A WPZ overlaps with a business park which is intersected or passed by two
or more ANs; then all premises within a business park are deemed to be passed by such networks;
and

d) Island Test: If a WPZ fails the above criteria but is surrounded by WPZs that have met the above
criteria, the WPZ is deemed to pass the Criteria.



Table 1 below captures the overall situation as between the 2020 Decision and 2025 draft Decision:

2020 Decision 2025 draft Decision
WHQA markets SMP designation WDC markets SMP Designation
a) National LB TI Eircom has SMP a) National LB TI No longer regulated
(25.8% fall in demand
since 2020)
b) National HB TI No SMP b) National HB TI No SMP
4 geographic Mi 4 geographic MI WDC
WHQA markets - for markets - for wired
wired LLs of any LLs of any bandwidth
bandwidth
Areal-— No SMP Market 1 — No SMP
1,582 WPZs covering 2,565 WPZs - each
approx. 58.4% contains CPs and
(4,950) of wired CPs meets the Criteria
Area 2 - Eircom has SMP Market 2 - Eircom has SMP
1,998 WPZs - 2,455 WPZs - each
covering approx. contains CPs and does
41.6% (3,523) of not meet the Criteria
wired CPs
Area 3 — No SMP Market 3 — No SMP
1,153 WPZs 1,079 WPZs - each
contains no CPs and
meets the Criteria
Area 4 - Eircom has SMP Market 4 - Eircom has SMP
2,486 WPZs 1,120 WPZs - each
contains no CPs and
does not meet the
Criteria

In the 2020 Decision, ComReg amalgamated the Area 1 and Area 3 markets and the Area 2 and Area
4 markets. ComReg determined that Eircom had SMP in the amalgamated Area 2 and Area 4 markets
and imposed a range of appropriate obligations. On this occasion, ComReg has amalgamated Markets
1 and 3 and Markets 2 and 4 and its overall conclusion is as follows:

a) No Undertaking has SMP in Markets 1 and 3 (‘Zone A MI WDC Markets’); and

b) Eircom has SMP in Markets 2 and 4 (‘Zone B MI WDC Markets’).

We agree with ComReg that Eircom has SMP in the Zone B MI WDC Markets (and related markets) for
reasons that ComReg summarises as follows: “[as] a vertically-integrated SP that competes at both
the retail and wholesale level ... Eircom has the ability and incentive to potentially engage in anti-
competitive behaviours, ultimately to the detriment of retail competition. These behaviours include
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the ability and incentive for Eircom to deny or delay other SPs access to its network and to engage in
pricing and other behaviours which could restrict or distort competition by actual or potential
competitors.” (paragraph 1.15). For the reasons set out in the Consultation, and summarised below
in our responses to the fifteen questions, we also agree that it is necessary and justified for ComReg
to impose essentially the same set of ex ante obligations for the Zone B Ml WDC Markets as were
imposed under the 2020 Decision. Those obligations relate to the following: Access; Non-
discrimination; Transparency; Price Control and Cost Accounting; Accounting Separation; and
Statement of Compliance (‘SoC’). We note that the non-pricing obligations are largely maintained
from the 2020 Decision while, for the Price Control obligation, ComReg will maintain the obligation of
cost orientation as applied in the 2020 Decision. Our responses to the fifteen questions in the
Consultation are set out below.

Q.1 - Do you agree that the main developments identified in the provision of retail LL market are those

which are most relevant in informing the assessment of the Relevant Markets?

10.

11.

12.

We agree with ComReg that the main developments in retail LL are most relevant in assessing the
Relevant Markets. We also note and agree with ComReg as to the current overall state of the retail LL
market, as set out in section 3.3 and summarised in paragraph 3.25. We particularly note the
following:

a) The retail market is characterised by many LL SPs that vary in size. There are now 18 retail LL SPs,
up from 16 in 2020, and 14 of the 18 also operate in a relevant upstream wholesale WDC market.

b) Retail LL SPs fall into three broad categories: “Own network SPs” (which includes Eircom and
Virgin Media); “Wholesale LL purchasers”; and “Resale retail LL SPs”.

c) The total number of wired retail LLs increased by 3,362, or 27.5%, between 2020 and H2 2023.
Eircom’s market share has stayed relatively stable, Magnet had the largest increase, and Other
Operators’ market shares increased as did that of Digiweb (figures in the Consultation are
redacted).

We agree with ComReg as to how the retail LL market has developed on the demand-side and supply-

side, as set out in section 3.4 and summarised in paragraph 3.28. We note that there has been:

a) a continued decline in Tl LL (over copper) with demand having effectively collapsed and a
continued migration to Ml LL (over fibre) (as shown in Fig. 10 in paragraph 3.32, Ml LL increased
by 28.5% between 2020 and 2023 while TI LL fell by 53.4%, and MI LL made up 91.4% of all retail
fixed LLs in 2023 compared to 79.5% in 2020);

b) a continued increase in bandwidth requirements over Ml LL;

c¢) more adoption of software-defined wide area network (‘SD-WAN’); and

d) ongoing and planned rollouts and/or network upgrades by several Network Operators (‘NOs’)
including Eircom, SIRO, NBI and Virgin Media.

Given the above, we agree with ComReg that continued regulation of the LB TI market is no longer
necessary as LB Tl volumes have shrunk and will continue to shrink, just as the HB LL market has
expanded and will continue to expand.



Q.2 - Do you agree with ComReg’s proposed definition of the relevant retail LL market?

13. Noting ComReg’s view that it need not precisely define the retail market, we nevertheless agree with
ComReg that the Retail MI Product Market consists of Ml Retail LLs composed of fibre Ethernet LLs,
XWDM LLs and other modern interface LLs and we agree with ComReg’s overall conclusions as set out

in section 3.5.12:

a)

b)

c)

d)

Wireless Ethernet LLs are not an effective substitute for fibre Ethernet and/or x\WDM LLs and are
therefore not in the same retail market.

Broadband, including business broadband, is not an effective substitute for Ethernet or xWDM
LLs and is therefore not in the same retail market.

Dark fibre services are not an effective substitute for fibre LL services, at a retail level, and are
therefore not in the same retail market.

There is no bandwidth break in the retail Ml LL market.

14. We also agree that the geographic scope of the Retail MI Product Market is national, as conditions of

competition are sufficiently homogenous throughout the country, and we agree that this is not the

case for the wholesale level, as there are regional differences in supply and demand which create sub-

national wholesale markets.

Q.3 - Do you agree with ComReg’s product market assessment for the Relevant WDC Markets?

15. We agree with ComReg’s assessment of the wholesale product market and with its division into four

geographic markets, as described in section 4.2 and captured in Table 1 above. We further agree with

ComReg’s positions on the following points:

a)

b)

d)

The relevant focal product is wholesale Ethernet LL services provided over fibre (“Fibre Ethernet
WDC”) as this is the main technology used to provide WDC services.

Wired xWDM WDC falls within the same product market as Fibre Ethernet WDC, as they are
effective substitutes with similar characteristics. Both technologies can be used to provide
dedicated connections, symmetric speeds, and high-quality services, and SPs purchase both, for
own network use and for downstream supply of retail and wholesale LL services. (section 4.3.1)
The wholesale product market should exclude P2P wireless Ethernet as this is not an effective
substitute. The different characteristics of P2P wireless Ethernet restrict it from being used to
provide services of equivalent quality as those provided over fibre LLs, a fact reflected in multi-
site customers’ distinct preference for wired Ethernet WDC and/or wired xWDM WDC. (section
4.3.2)

The wholesale product market should exclude wholesale broadband for essentially the same
reasons as apply to P2P wireless Ethernet. It is not an effective substitute. (section 4.3.3)

The wholesale product market should include dark fibre (“DF”). DF involves an SP renting a fibre
optic cable from the network owner and installing its own electronic equipment to “light the fibre”
and transmit data. We agree that wholesale DF is, on balance, an effective substitute for
wholesale wired ethernet LLs as DF can provide high capacity symmetric and dedicated
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f)

connections (though the DF purchaser must install and manage its own electronic equipment).
We further note that other countries include DF in the WDC product market including Austria,
Iceland, the Netherlands, and the UK. (section 4.3.4)

The MI WDC product market should not be differentiated by bandwidths based on the “chain of
substitution” analysis set out in section 4.3.5.

Q.4 - Do you agree with ComReg’s geographic market assessment for the Relevant WDC Markets?

16. ComReg identifies four Ml WDC geographic markets as described in paragraph 1.10 & 4.128 and
tabulated below:

MI WDC Geographic Markets
Markets | Number of areas WPZs Contains CPs Satisfies the SMpP
Criteria

Market 1 | Four - Al, A2, A3, 2,565 Yes Yes No SMP
and A6

Market 2 | One - B1 2,455 Yes No Eircom SMP

Market 3 | Three -A4, A5 and 1,079 No Yes No SMP
A7

Market4 | One - B2 1,120 No No Eircom SMP

17. We agree with the Workplace Zone (“WPZ”) being adopted as the appropriate geographic unit from
which to define the geographic scope of each business-focussed WDC market, as was done in the

2020 decision. We note ComReg’s views that a WPZ is an appropriate size to allow for detailed analysis

while avoiding burdensome micro-analysis, that Eircom exchanges are less useful geographic units

than WPZs because exchanges are not as relevant to the location of businesses using LLs, and that

Eircom exchange areas vary greatly in size such that conditions of competition are much less likely to
be homogenous within them. We also have no objections to the four Criteria used by ComReg to
assess the conditions of competition in each WPZ, as briefly outlined below:

Criterion 1 - A WPZ has two or more ANs present (3 networks including Eircom) - we note that
this is supported by the European Commission’s Explanatory Note to the 2020 Recommendation
and by the BEREC Common Position. It is reasonable to state that the more networks are in a WPZ,
the more competitive it is likely to be, and that a 3-player WPZ is likely to be sufficiently
competitive whereas a 1-player or 2-player WPZ is not.

Criterion 2 - 60% of current or potential demand must be within 50 metres of two or more ANs
- this captures the ability of an Alternative Network to extend its network to serve an end-user.
We remain of the view, as expressed in our response to ComReg’s Qualitative Questionnaire in
2022, that 50 metres is an appropriate distance.

Proportionality Criterion - this is a measure of how many premises an Alternative Network must
cover in a WPZ (by meeting the 50-metre distance criterion) as to constitute a competitive



18.

constraint. We agree with ComReg that 60% is a fair and reasonable threshold. We agree that if
an Alternative Network covers the majority of premises, it indicates sufficiently distinct
competitive conditions for the WPZ to fall within a separate geographic market. We also agree
that a 50% threshold is too low as half of all premises in a WPZ would lack access to an Alternative
Network.

e “Business Parks” & “Islands” tests - a WPZ that fails Criteria 1 & 2 would ordinarily be deemed to
not be effectively competitive such that it would be subject to ex ante obligations. We agree with
ComReg’s additional “Business Park Test” whereby any WPZ that overlaps with a Business Park,
which passes the 2 Alternative Network test, is considered as having met the Criteria. We also
agree that the “Islands Test” should apply to any WPZ that fails the Criteria but is surrounded by
WPZs that meet the Criteria.

Finally, we generally agree with the methodology used by ComReg to map supply and demand
conditions in the WPZs and we have no specific comments regarding same.

Q.5 - Do you agree with ComReg’s assessment of the Trunk —Terminating Boundaries of the Ml WDC
Markets?

19.

We agree with ComReg’s assessment, noting that ComReg views the criteria that were applied in the
2020 Decision as still appropriate. We also note the increase in the number of Trunk Nodes since the
2020 Decision (131 up from 93) which indicates development in the trunk market due to network
build and expansion. We agree that the trunk market should include all Ml WDC irrespective of
bandwidths between each of the Trunk Nodes, as set out in Annex 8 of the Consultation. As outlined,
the existence of a chain of substitution between bandwidths in the Ml WDC market (as described in
section 4.3.5) applies equally to the trunk market, such that neither requires a bandwidth break.
Lastly, we note ComReg’s intention to closely monitor the market, particularly in relation to potential
changes in ownership or other significant developments, and we support this proactive approach to
ensuring ongoing competition and service quality. If market conditions should shift in a way that
materially impacts competition, having flexibility to revisit and review the market sooner is prudent
and necessary.

Q.6 - Do you agree with ComReg’s assessment of SMP in the Relevant WDC Markets?

20.

21.

We agree with ComReg’s assessment of SMP, noting that a three criteria test is unnecessary before
advancing to the SMP assessment, given the presumption in favour of regulation at EU level, though,
in any event, if a test was carried out it would be passed as the SMP assessments of Ml WDC Market
2 and MI WDC Market 4 in (Subsection 5.5 and 5.7m, respectively) substantially overlap with a three
criteria test.

We further agree that of the twelve criteria other than market share that are used to assess SMP ((a)
to (l) as listed in paragraph 5.10), the following eight criteria are most relevant to the analysis of SMP
in the Relevant WDC Markets (noting that SMP can derive from combining criteria): (a). overall size of



the undertaking; (b). control of infrastructure not easily duplicated; (d). absence of, or low,
countervailing buyer power; (g). economies of scale; (h). economies of scope; (i). vertical integration;
(k). absence of potential competition; and (l). barriers to entry and expansion. ComReg correctly
assesses the relevant criteria under three broad headings: existing competition in the Relevant WDC
Markets; potential competition in the Relevant WDC Markets; and strength of any countervailing
buyer power.

22. We consider ComReg’s analysis of the four Relevant Markets and its main findings to be reasonable
and accurate. These are summarised below:

e MI WDC Market 1 - no SMP due to sufficiently strong existing competition, favourable prospects
for potential competition, and sufficient countervailing buyer power. ComReg’s main conclusions
are as follows:

i Eircom’s market share is well below 50%;

ii. Enet provides open access to its WDC service which is used widely by SPs for LL;

iii. SIRO has grown its market share from 0% in 2018;

iv.  algorithm results show 80% of CPs in Market 1 are within 50 metres of at least two
Alternative Networks, which suggests that a number of SPs can provide services to those
CPs and thus exert a sufficient competitive constraint on each other;

V. no SP can materially leverage its vertically integrated position to the detriment of
competition; and

vi. there are no significant barriers to expansion.

e MIWDC Market 2 - Eircom has SMP due to a lack of existing competition, unfavourable prospects
for potential competition, and insufficient countervailing buyer power. ComReg’s main
conclusions are as follows:

i Eircom is by far the largest provider with a market share well above 50% (exact figures
redacted);

ii. algorithm results show that over 90% of premises have access to only one or no ANs;

iii. although many SPs in Market 2 are vertically integrated, they have limited coverage;

iv. barriers to expansion are quite high because the density of demand in Market 2 is lower
than in Market 1 (2.1 premises per WPZ vs 3.5 premises per WPZ). This makes it harder
for an Alternative Network to achieve sufficient economies of scale, plus there are fewer
premises within 50 metres of at least 2 Alternative Networks which raises economic costs
for Alternative Networks in extending their networks.

V. unlike Alternative Networks, Eircom operates a ubiquitous duct/pole/fibre network with
significant aspects of costs likely to be amortised by this time.

o MI WDC Market 3: No SMP as the WPZs in Market 3 contain no CPs meaning there is no demand
and ComReg is therefore unable to assess existing or potential competition, though at least two
Alternative Networks are present in some of Market 3 market, if demand should does arise

e MI WDC Market 4: Eircom has SMP as there is no effective demand and insufficient supply, but if
demand was to arise in future, Eircom has a ubiquitous network with insufficient Alternative



Networks to impose a competitive constraint, in contrast to Ml WDC Market 3 where at least two
Alternative Networks are already present.

Q.7 - Do you agree that the competition problems and the associated impacts on competition end users
identified are those that could potentially arise in the Zone B Ml WDC Markets (and related markets)?

23. We agree with ComReg that in the absence of ex ante regulation of the Zone B MI WDC Markets,
which are not effectively competitive, Eircom would likely have the ability and incentive to influence
competition in those markets, due to its SMP and its position as a vertically integrated supplier that
competes with its wholesale customers in downstream retail markets. Absent regulation, Eircom
would have the ability and incentive to engage in exclusionary practices, exploitative practices,
and/or leveraging of its market power (of the types described in sections 6.2.1, 6.2.2, and 6.2.3,
respectively). This could affect prices, innovation, output and the variety or quality of goods and
services provided in the Zone B Ml WDC Markets.

24. Chapter 6 is clear and comprehensive as to the types of competition problem that would be likely to
occur. There is no need to outline those problems in this response. We would merely note that
ComReg, in paragraph 5.6, quotes the CJEU in United Brands v. Commission as to what constitutes
dominance under EU competition law, and in paragraph 5.7 ComReg quotes Regulation 45(2) of the
ECC Regulations which defines SMP by reference to the concept of dominance: “An undertaking shall
be deemed to have significant market power if, either individually or jointly with others, it enjoys a
position equivalent to dominance, that is to say a position of economic strength affording it the power
to behave to an appreciable extent independently of competitors, customers and ultimately
consumers.” These both describe Eircom in the Zone B Ml WDC Markets — there are insufficient
supply-side or demand-side constraints on Eircom and its economic strength affords it power to
behave, to an appreciable extent, independently of its competitors and consumers.

Q.8 - Do you agree with ComReg’s proposals in respect of non-pricing remedies in the Zone B Ml WDC
Markets?

25. We agree with ComReg that it is necessary to impose access obligations on Eircom given the finding
of SMP and noting the ubiquity of its network in the Zone B Markets, which is unparallelled by any
other network. Absent regulatory intervention, Eircom would have the incentive and ability to stymie
the development of competition, to the detriment of consumers. Denial of access, or unreasonable
terms of access, would hinder a sustainable competitive retail market and be contrary to the interests
of end-users.

26. We agree, in this regard, that retail LL SPs would be at a serious competitive disadvantage if they
could not access Eircom’s network in areas where no Alternative Network is present, or where there
is no wholesale offering. We also agree that Eircom’s obligation to provide access to its physical
infrastructure, under Regulation 54(1) of the ECC Regulations, is not sufficient to address the
requirement for access, for the three reasons as set out in paras 7.11 to 7.13 incl.

27. For the above reasons, we strongly support the imposition of the three SMP obligations set out in
Chapter 7: access remedies as described in section 7.2; non-discrimination obligations as described in
section 7.3, and transparency obligations as described in section 7.4.



28.

29.

30.

31.

We agree with ComReg’s observations and proposals regarding the technical nature and form of the
Access Remedies, set out in sections 7.2.2 and 7.2.3, and we have no specific comments.

We agree with the six conditions to be attached to Eircom’s access obligations which ComReg views
as necessary, as set out and discussed in section 7.2.4. These six conditions are quite standard and are
entirely reasonable and justified, having regard to the objective of ensuring that the access obligations
are fully and properly adhered to. The six conditions are that Eircom:

a) May not refuse access by way of new product development or amendments to an existing
product, unless the request is unreasonable and objective reasons have been provided by the
Access Seeker;

b) May only impose restrictions on access that are intended for the protection of the integrity of the
network to the extent that they are justified, reasonable, and proportionate;

¢) May not decline orders for an existing product where the order meets the terms and conditions
for the product, and where an order is declined, must provide specific and clear reason text and
codes to the Access Seeker at the closure of the order;

d) May not withdraw access to facilities already granted without ComReg’s prior written approval;

e) Must negotiate in good faith, be it a request for a new or amended product, service or associated
facility, or Service Level Agreements (‘SLAs’) and adhere to specified processes and timelines as
regards the development of new products or amendments to existing products and SLAs; and

f) Must offer meaningful SLAs, that is, legally binding contracts committing Eircom to defined
service levels.

Regarding the Non-Discrimination obligation, paragraph 7.78 notes that Eircom, to date, has used
different systems and processes to supply its own retail arm with dedicated capacity. Eircom’s
downstream retail arm utilises a Layer 3 NGN Ethernet service, not Eircom’s Layer 2 wholesale NGN
Ethernet service. In reaching the 2020 Decision, ComReg considered whether Eircom should fulfil its
non-discrimination obligation on an Equivalence of Outputs (“Eo0”) or an Equivalence of Inputs
(“Eol”) basis. ComReg decided on the former. ComReg considered that an Eol standard would likely
involve significant systems development and would not be appropriate or proportionate, given the
costs and the incremental benefits. We note ComReg’s position on this issue. While we agree with
ComReg’s overall approach, we submit that given that EoO is a weaker regulatory remedy than Eol, it
is important that ComReg should continue to monitor Eircom’s compliance (in letter and spirit) and
should stand ready to impose Eol, should EoO prove insufficient to promote the development of
competition.

Regarding transparency, we agree with ComReg’s proposal to impose the same obligations as under
the 2020 Decision, subject to certain adjustments, which obligations are set out in paragraph 7.88 and
are in summary:

a) to publish a Reference Offer setting terms and conditions including prices;

b) to provide advance notice of price and non-price changes;

c) to publish information on product development;

d) to publish a network rollout plan;

e) to publish Key Performance Indicators; and
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32.

33.

34.

35.

f) to publish performance with respect to Service Level Agreements.

Regarding advance notification timelines (paras 7.110 — 7.120) we note that under the 2020 Decision,
Eircom must notify ComReg five working days in advance of the proposed publication of amendments
or changes, with such publication to take place at least three months before any such amendments
or changes come into effect (“5 working day + 3-month notification rule”). We support ComReg
aligning the WDC notification timeline with the timelines that apply under the 2024 PIA Decision and
2024 WLA Decisions. Under the latter Decisions, Eircom must notify ComReg of proposed
amendments or changes at least one month prior to the date of proposed publication, and published
amendments or changes come into effect two months after the date of publication (“1 + 2 advance
notification”). We agree that these same timelines should apply to the LLRO, as a one-month advance
notification would enable more meaningful engagement between ComReg and Eircom. Under this
arrangement, amendments must be notified to ComReg at least three months before coming into
effect, and to Access Seekers at least two months in advance.

We also agree that a “1 + 6 advance notification” rule is appropriate where a change to the LLRO
would require Access Seekers to have additional time to effectively compete with Eircom in
downstream markets. It makes sense that such exceptions to the “1 + 2 advance notification” rule
would apply to changes to Eircom’s IT systems or where an Access Seeker needs new equipment, or
needs to update existing equipment, so that the Access Seeker can continue to order existing products
or order new products.

We also agree with ComReg’s proposal to maintain the obligation whereby Eircom must notify
ComReg in advance of any proposed technical development or changes to its network, infrastructure,
or new technologies, where any such development or change would result in loss of access previously
granted (paras 7.123 -7.125).

We also agree with ComReg’s intent to maintain Eircom’s obligation to provide information to Access
Seekers with respect to network roll out plans. It is essential that Access Seekers are kept up to date
on such plans so that they in turn may plan effectively (paras 7.126 — 7.129). This includes that we
support the requirements set out in paragraph 7.129 under which Eircom would be required to:
(a) publish at least three (3) months in advance (unless otherwise agreed or directed by ComReg) -
any forthcoming changes to the MI WDC rollout plan;
(b) publish the Ml WDC rollout plan within the first ten (10) calendar days of each month; and
(c) publish the WDC rollout plan with sufficient detail to allow Access Seekers to determine:
i. Active MI WDC nodes;

ii. The services offered at each Ml WDC node;

iii. Planned MI WDC nodes (including forecast dates); and

iv.  The services to be offered at each planned MI WDC node.
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Q. 9 - Do you agree with ComReg’s view that a differentiated pricing remedy (of no price control) should
apply to Eircom with respect to Ml WDC products and services in the IA in the Zone B MI WDC Markets,

while the obligations of access, non-discrimination and transparency will continue to apply to the MI
WDC products and services in the IA?

36.

37.

First, we agree with ComReg’s view that absent regulation, and given its SMP, Eircom would have the
incentive and ability to engage in exploitative behaviours such as excessive pricing or practices leading
to inefficiency and/or inertia, to the detriment of competition and consumers, or Eircom could
potentially foreclose competition by lowering prices in certain areas of Zone B where other
infrastructure providers have built networks. We therefore agree with ComReg’s conclusion, set out
in paragraph 7.153, that forbearance on price control is not an appropriate option in Zone B, except
for CPs in the Intervention Area. We note, in this regard, that the purpose of a price control obligation
is accurately captured in paragraph 7.149:

(a) Appropriate build-or-buy incentives are provided to Eircom and other operators for efficient
network investment;

(c) Eircom and other operators are given price certainty and predictability;

(d) Eircom cannot price excessively nor foreclose other alternative operators who either have invested
or who may be considering investing; and

(e) Eircom can recover no more than its efficient costs together with a reasonable rate of return.

We agree with no price control for CPs that lie within both the Zone B MI WDC Markets and the
Intervention Area, and which can be served by Eircom or NBI. We note that NBI has a contractual
obligation to provide LL services in the Intervention Area, at a price that cannot exceed the benchmark
reference price that is based on Eircom’s equivalent regulated price, and ComReg considers that
Eircom may therefore face greater constraint at CPs within the Intervention Area. We further agree
with ComReg that all other SMP obligations - access, non-discrimination and transparency - should
apply across Zone B Ml WDC Markets in their entirety, including within the Intervention Area. This is
necessary to enable the market to function effectively, to the benefit of consumers.

Q.10 - Do you agree with ComReg’s view that a cost orientation price control obligation should be

maintained for Eircom’s Ml WDC products, services and associated facilities, including WDM services,
outside the IA in Zone B of the MI WDC Markets?

38.

We agree with ComReg’s intent to maintain the obligation of cost orientation for Ml WDC products,
services and associated facilities, including for WDM and interconnection services, outside the
Intervention Area in Zone B of the Ml WDC Markets. ComReg, in paragraph 7.165, correctly points out
that it is necessary to strike a balance between three factors in determining the appropriate price
control: (1) setting the correct build-or-buy price signal; (2) protecting operators that purchase or buy
WNDC services from Eircom; and (3) allowing Eircom to recover no more than its efficient investment
costs and a reasonable rate of return.
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39. A cost orientation obligation should limit the risk of excessive pricing and ensure greater predictability
and regulatory certainty around access prices, thus allowing parties to make investment decisions and
develop business plans with more confidence, including decisions as to whether to build or buy. We
agree, in this regard, that business consumers are ultimately best served where there is infrastructure-
based competition as opposed to price-only based competition. ComReg is correct that operators
having control over their own infrastructure leads to greater product differentiation in downstream
markets, to the benefit of end-users. We also agree that cost-oriented pricing should ensure that
Eircom can recover only its efficiently incurred investment costs plus a reasonable rate of return, in
line with Regulation 56(2) of the ECC Regulations.

40. Finally, we agree that the other three identified forms of price control - benchmarking, retail minus,
and margin squeeze test - are not sufficient to achieve the right balance of the objectives set out in
paragraph 7.165 (for the reasons set out in paragraphs 7.174 to 7.176 incl.) plus we note that cost-
oriented pricing was imposed in the 2020 Decision and so maintaining it is conducive to regulatory
consistency and predictability.

Q. 11 - Do you agree with ComReg’s view that Eircom should charge the current Zone B rental prices in
the LLRO price list (i.e., the pricing continuity approach), as fixed price points, for Eircom’s Ml WDC
products and services, including WDM services, outside the IA in Zone B of the MI WDC Markets, and
the current rental prices in the LLRO price list for the associated Eircom interconnection services?

41. We note and support ComReg’s intent to impose cost-oriented pricing to encourage efficient
investment by other operators, to protect operators who rely on Eircom’s WDC services, and to ensure
that Eircom can recover its efficiently incurred costs plus a reasonable return. A Pricing Continuity
Approach seems most appropriate to strike the right balance. Prices would be fixed and could not be
adjusted up or down. This will provide price stability and predictability which is consistent with
Regulation 56(4) of the ECC Regulations and is important for Other Operators looking to invest in their
own WDC networks. A fixed price point should help to protect Other Operators' investments, as
Eircom could not lower prices to such degree as to undermine competition. It will also allow Eircom
to recover its efficient costs and earn a reasonable return on its investment.

Q.12 - Do you agree with ComReg’s view that the charges for co-location services and the upfront (non-
recurring) charges for connections should reflect no more than the actual efficient costs incurred by
Eircom plus a reasonable rate of return

42. ComReg notes that Eircom is required to provide a range of WDC ancillary services and facilities to
other operators, including co-location and interconnection. These are essential to ensure access to
Eircom’s network while also encouraging investment in other networks, thus developing
infrastructure-based competition. We agree with ComReg’s intent to maintain the existing cost
orientation obligation for these services, such that Eircom can recover only its efficiently incurred
costs plus a reasonable rate of return. As to the most appropriate costing methodology, ComReg has
opted for Top-down historic cost accounting (‘TD HCA’) over BU-LRAIC+. ComReg views this as the
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most appropriate methodology to address concerns around excessive pricing while also allowing
Eircom to recover its efficiently incurred costs plus a reasonable rate of return, while it is also
consistent with the methodology specified for co-location services and connection charges in the WLA
Market. We have no comment on the chosen methodology except to note that it does seem to be the
most appropriate.

Q.13 - Do you agree with ComReg’s view that Eircom should maintain its cost accounting obligation in
relation to its Modern Interface Wholesale Dedicated Capacity products, services and associated
facilities?

43. We agree with ComReg that the continued imposition of a cost accounting obligation on Eircom for
MI WDC services is wholly justified. ComReg must have a clear understanding of Eircom’s costs in
providing its WDC services, so that ComReg can monitor and ensure compliance by Eircom with its
SMP obligations. A cost accounting system should ensure that fair, objective, and transparent criteria
are applied by Eircom in allocating costs to its price-controlled WDC services. We further note that
Regulation 56(6) of the ECC Regulations imposes the burden of proof on Eircom to justify that its prices
are derived from costs, while also empowering ComReg to use cost accounting methods independent
of those used by Eircom and to direct Eircom to justify its prices, or, where appropriate, to adjust its
prices.

Q.14 - Do you agree with ComReg’s view that Eircom should continue to maintain its accounting
separation obligation in relation to its Modern Interface Wholesale Dedicated Capacity products,
services and associated facilities, and for the avoidance of doubt this means the inclusion of dark fibre
in the MI WDC HCA statements and AFl statements?

44. We agree that Eircom’s accounting separation obligation for its Ml WDC products, services, and
associated facilities should be maintained, and that this obligation should include dark fibre. As noted
by ComReg, separate accounts for SMP products provide a greater level of detail than can be gained
from standard financial statements. Separate accounts enable a regulator to assess the SMP parts of
an operator’s overall business as if those parts operated on a standalone basis. For a vertically
integrated operator, like Eircom, separate accounts support monitoring of non-discrimination
obligations and help prevent unfair cross-subsidies. ComReg correctly notes, in Section 6, that in the
absence of regulation Eircom would have the ability and incentive to engage in a range of anti-
competitive pricing behaviours in the Zone B Ml WDC Markets, including excessive pricing. We
support the removal of Tl services from the obligation, because it is proposed to no longer make them
subject to SMP regulation (given the decline in demand which is set to continue). As to dark fibre,
ComReg notes that this is included in regulated SMP products. Therefore, it is appropriate and
necessary that Eircom’s dark fibre revenues and costs, in respect of Ml WDC, be included in its Ml
WDC HCA statements and AFI statements.
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Q.15 - Do you agree with ComReg’s view that Eircom should continue to maintain its statement of
compliance obligation in relation to its MI WDC products, services and associated facilities in the WDC

market?

45.

We agree that Eircom’s obligation to provide a statement of compliance (“SoC”) for its MI WDC
products, services and associated facilities should be maintained. We note that this is already required
under the 2020 Decision, so keeping it in place helps to ensure a consistent approach. It also aligns
with the same requirement imposed under the 2024 WLA and PIA Decisions. A SoC requires Eircom
to have an effective Regulatory Governance Model (“RGM”) in place so that it can show precisely how
it complies with its SMP obligations, as an RGM helps to identify and manage risks of non-compliance.
Arequirement to provide an SoC and to have an RGM helps ensure that Eircom is proactively engaged
in monitoring its compliance with its SMP obligations. As noted by ComReg in paragraph 7.237, an
effective RGM requires Eircom to identify and manage risks of SMP non-compliance and increases
transparency as to precisely how Eircom went about these tasks. A structured and systematic
approach is required to identify potential risks of non-compliance, to design controls to manage such
identified risks, and to properly document the risk analysis. Without these proactive internal
measures in place, the possibility of non-compliance by Eircom with one or more of the SMP
obligations is likely to be significantly higher. We otherwise agree with ComReg’s proposals as to the
specifics of the SoC obligation.

-End -
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Vodafone Response — ComReg 24/92 WDC Market Review

Introduction

Vodafone welcomes the opportunity to respond to the Commission for Communications Regulation
(ComReg)’s consultation. We have responded in detail to the questions below.

Our responses to the consultation questions are set out below. We would especially note the following:

e High Incumbent Returns: Vodafone agrees with ComReg's assessment that Eircom has Significant
Market Power (SMP) in Zone B of the Ml WDC Markets but disagrees with the conclusion for Zone A.
Vodafone believes that ComReg's assessment did not consider all key competition drivers and that
evidence suggests Eircom could be making returns significantly above the cost of capital in Zone A,
indicating SMP

e Price Continuity: Vodafone view is that ComReg's proposal is not supported by sufficient evidence,
and that its rationale for choosing pricing continuity based on “price stability” and “complexity of
updating cost models” is not supported by available evidence on current and expected future
market conditions.

o Differentiated Pricing Remedy: Vodafone disagrees with ComReg’s proposal to remove the price
control in the |A parts of Zone B, arguing that the level of competition will remain insufficient to
constrain Eircom from setting excessive prices.
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Consultation Questions

Question 1: Do you agree that the main developments identified in the provision of retail LL
market are those which are most relevant in informing the assessment of the Relevant Markets?
Please explain the reasons for your answer, clearly indicating the relevant paragraph numbers
to which your comments refer, along with all relevant factual/empirical evidence supporting
your views.

Vodafone agree with the main developments identified for the retail market. We note that Eircom’s retail
downstream business has retained its position as the largest of retail provider following deregulation in 2020
and has increased its total leased line base.

At the same time, we can see the number of leased lines sold has dropped for other key national providers
of leased lines. In our view this is because of pricing strategy on national deals which access seekers find
impossible to match.

Question 2: Do you agree with ComReg’s proposed definition of the relevant retail LL market?
Please explain the reasons for your answer, clearly indicating the relevant paragraph numbers
to which your comments refer, along with all relevant factual evidence supporting your views.

Vodafone note the position on ComReg in relation to the retail LL market. There is an important point on
price transparency for leased lines. Regarding price comparability ComReg must identify a mechanism to
ensure they can effectively run more in depth price analysis of the retail market to inform regulatory control
and intervention if required. There is a significant challenge for access seekers which is particularly evident
in bids for large Corporate and Government contracts. These customers require an end-to-end solution
comprising inputs from regulated and deregulated zones. The lack of any constraint or control in the non-
regulated areas can lead to margin squeeze in this market. This must have some form of reqgulatory
oversight. A lack of action on multisite contracts would be detrimental to access seekers.

Question 3: Do you agree with ComReg’s product market assessment for the Relevant WDC
Markets? Please explain the reasons for your answer, clearly indicating the relevant paragraph
numbers to which your comments refer, along with all relevant factual evidence supporting your
views.

Vodafone note the position of ComReg in relation to the WDC product market.
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Question 4: Do you agree with ComReg’s geographic market assessment for the Relevant WDC
Markets? Please explain the reasons for your answer, clearly indicating the relevant paragraph
numbers to which your comments refer, along with all relevant factual evidence supporting your
views.

The 2020 Commission Recommendation states a network can be considered as present when it is
relatively close to the customer premises which need to be connected and notes that some NRAs
considered that a 50 metres from business parks or premises is a distance sufficient to consider the
network to be present in a given area. ComReg propose that 75% of current demand must be within 50
metres in its assessment. It isimportant that distance test takes account of accessibility of the network.
The network can only be present if it is accessible so distance to the connection points/chambers on the
network.

Question 5: Do you agree with ComReg’s assessment of the Trunk —Terminating Boundaries of
the MI WDC Markets? Please explain the reasons for your answer, clearly indicating the relevant
paragraph numbers to which your comments refer, along with all relevant factual evidence
supporting your views.

Paragraph 4.140 states “ComReg also intends to continue to closely monitor developments in the WDC
markets over the market review period and if market outcomes appear to be materially different ComReg
may, at its sole discretion, decide whether to commence a fresh market review earlier than planned.” Itis
possible market changes could lead to less choice on available alternative networks and this must be
considered in the context of any proposal to de-regulate.

Question 6: Do you agree with ComReg’s assessment of SMP on the Relevant WDC Markets?
Please explain the reasons for your answer, clearly indicating the relevant paragraph numbers
to which your comments refer, along with all relevant factual evidence supporting your views.

ComReg proposes to conclude that Eircom has SMP in the Zone B MI WDC Markets, but does not in the
Zone A MIWDC Markets.

Vodafone agrees with ComReg’s assessment for Zone B, but notes that its conclusion for Zone A may not
be appropriate. This is because (i) ComReg's SMP assessment does not appear to have considered all key
relevant drivers of competition in WDC markets, and (i) available evidence suggests that Eircom could be
making returns significantly above the cost of capital within Zone A, which is prima facie evidence of its
holding SMP.
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An appropriate assessment of SMP requires a thorough evaluation of all key economic characteristics of
WDC markets, including a number of factors beyond coverage

The European Commissions (EC) Guidelines on Market Analysis' sets out a relevant framework for measuring
competition and assessing SMP in electronic communications markets.

Measuring competition involves considering the existence of competitive constraints on market participants,
which can take two forms: (i) demand-side substitutability (which is the extent to which customers would be
prepared to and are able to switch to other products, or to products in other areas), and (i) supply-side
substitutability i.e. the extent to which additional suppliers could provide the relevant product in the short-
to-medium term in the area in question, without incurring significant additional costs.

In practice, in assessing SMP and the strength of competition in wholesale markets, the market share of
operators is an important indicator. The EC states that where an operator has held a market share above
50% in a relevant market for some time, this provides evidence of it holding a dominant position, except in
“exceptional circumstances”?

Where an operator holds a market share less than 50%, a complete assessment of SMP requires a thorough
evaluation of the economic characteristics of the relevant market.* The EC outlines a range of criteria that
are relevant in making this assessment, including:
e The existence of barriers to entry and expansion;
Control of hard-to-duplicate infrastructure;
The absolute and relevant size of the undertaking;
Economies of scale and scope;
Vertical integration;
Technological and commercial advantages of an operator;
Product diversification; and
Countervailing buyer power.

Given the existence of high barriers to entry and expansion in wholesale telecoms markets (as recognised
by the EC?), the existing and future planned coverage of competing network operators are important factors
in measuring the effectiveness of competition for WDC services.

In doing so, it is important that only the coverage of operators that actually provide WDC services are
considered. This is because an operator may choose not to provide WDC services even though it has network
infrastructure that is theoretically capable of doing so. In particular, network infrastructure may need to be
tailored to provide WDC services®, and additional investments required in additional systems and processes

1 EC Guidelines on market analysis and the assessment of significant market power under the EU regulatory
framework for electronic communications networks and services

2 EC Guidelines on Market Analysis, paragraph 55.

3 EC Guidelines on Market Analysis, paragraph 57.

4 EC Guidelines on Market Analysis, paragraph 59/ 62.

5 For example, providing dedicated capacity services requires sufficient availability of end to end fibre strands
across the operator’s network, so may require different fibre cable dimensioning compared to FTTP networks
designed only to provide residential services (where strands can be shared by end users in certain parts of the
network). It also requires having network flexibility points close to locations of potential users of dedicated
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(such as for monitoring). This means that operators that provide other services over their networks (such as
WLA services) may not choose to also provide WDC services.

Beyond this, a range of other factors in addition to coverage need to be considered when determining the
strength of competitive constraints in a given area

Whist the presence of competing networks in an area is a necessary condition for effective competition, the
presence of such networks may not be sufficient. This is because the specific characteristics of competing
operators will impact the extent to which they will impose a competitive constraint, meaning it's possible
that competition is not effective even in the presence of a number of alternative networks.

As such, in assessing the degree of competition ComReg should not rely on the coverage of competitors
alone, but should seek to confirm that competition is effective by assessing other indicators of the
effectiveness of competition. For WDC services, these include:

e The actual and expected service take-up (or market share) of alternative operators. As noted by the
EC, this is an indicator of the potential competitive intensity created by an operator on Eircom.

e The “total size” / coverage of the operator (i.e. across geographic areas). Evidence collected by
Ofcom in its 2021 Wholesale Fixed Telecoms Market Review (WFTMR) in the UK suggested that
retailers of dedicated capacity services have a preference for using a smaller number of larger
wholesalers, which means the overall coverage of an operator across Ireland is likely to be a relevant
factor regarding the demand-side substitutability of services: smaller-scale operators may impose a
weaker competitive constraint on Eircom, as they may be less able to attract retailers onto their
networks.

¢ The time period that an operator has provided a service for. This could be particularly important for
high-quality WDC services, as it may take time for an operator to build credibility as a trusted provider
of these services. This means that “newer” operators may impose a weaker competitive constraint
than longer-established WDC providers.

e Whether the operator has existing infrastructure connecting to the end user premises. This will
determine the extent to which Eircom has a material cost advantage in serving a customer relative
to competing networks. It could also impact the ability of the operator to provide a service over a
comparable timeframe to Eircom, as it may take time to deploy the connection to the end user
location if it doesn’t already have one in place, particularly where permits and building access is
required.

These factors must be considered in addition to coverage in order to obtain a complete assessment of
competitive conditions in WDC markets.

Finally, it is important that any assessment of competition is forward-looking i.e. should consider both the
current competitive conditions, and the expected evolution of these over the relevant review period.

Available evidence supports the position that Eircom holds SMP on MI WDC services in Zone B

For MIWDC Zone B markets, ComReg’s conclusion that Eircom has SMP primarily reflects that:

capacity services, which may not necessarily be close to the location of residential customers. As such
networks designed primarily to provide WLA services may require potentially significant additional investments
in order to be “retrofitted” to provide WDC services.
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e The majority (90%) of premises have access to only one or no alternative networks providing WDC
services.

e There is unlikely to be sufficient new network entry over the review period to prevent Eircom from
behaving to an appreciable extent independently of competitors, given competing operators face
significant barriers to expansion in Zone B. This is because of the existence of high fixed costs
associated with network build-out, and the low density of demand in Zone B.

e Fircom has maintained a market share significantly above 50% over an extended period of time
(between 60 and 70% between 2018 and 2023).

Based on this evidence, Vodafone agrees with ComReg'’s position that Eircom has SMP in these areas:

e The supply-side evidence shows that there will be little or no presence of alternative operators at
the majority of end user sites, and that this is unlikely to change over the market review period. As
such the necessary condition for effective competition is not met.

e Thisis supported by the evidence on market shares, which shows that Eircom’s share is significantly
above the 50% threshold considered by the EC to consider an operator holding SMP.

However, ComReg's assessment in Zone A does not appear to consider all the relevant dimensions of
competition for WDC services

In relation to Ml WDC Zone A, ComReg's conclusion that Eircom and other operators do not hold SMP
primarily reflects that":

e 80% of premises in Zone A are within 50 metres of networks of at least two alternative WDC service
providers, which it concludes means service providers are currently able to exert a sufficient
competitive constraint on each other’s behaviour.

e The prospects for additional competition are favourable, given barriers to expansion are lower in
Zone A than Zone B (for example given the larger density of demand), as evidenced by the trends
of increased roll-out of networks providing WDC services (including by SIRO, Virgin Media, and NBI).

e Fircom’s market share is below 50% (30-40%), and a number of alternative networks including BT,
SIRO, Virgin Media and Colt have a sizeable market share, meaning these ‘are likely able to exert a
reasonable competitive constraint on Eircom’.

The larger presence of competing networks and more favourable conditions for expansion in Zone A mean
there is greater scope for effective competition in Zone A thanin Zone B .

However, this evidence may not be sufficient to conclude that Eircom faces a sufficient and sustainable
competitive constraint in these areas, and thus to draw a conclusion that Eircom does not hold SMP across
Zone A

This is because ComReg’s assessment does not appear to consider all key factors determining the strength
of competition for WDC services. In particular, whilst ComReg counts the number of alternative operators
that are in close proximity of each end user site, it does not appear to explicitly consider the specific
characteristics of each of the present operators, which would impact the competitive constraint these could
impose on Eircom. For example:

1 ComReg D24/92, Section 5.1.
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o Whether the competing present operator is large or small in terms of existing take-up and coverage.
As explained above, operators with smaller overall coverage and more limited take-up will impose a
weaker competitive constraint on Eircom, as they be less able to attract retailers.

e How long they have provided WDC services for. More newly-established WDC providers, such as NB|,
may again impose a weaker competitive constraint, as they may not yet be considered trusted
providers by retailers.

o Whether they have existing infrastructure connecting to the end user site. Operators without such
infrastructure are again likely to impose a weaker constraint, given they are likely to face a cost
disadvantage in serving these customers relative to Eircom.

The above means that even though 2 or more alternative networks are in close proximity to a large number
of end user sites in Zone A, Eircom may not face a sufficient competitive constraint at a number of these
sites, for example if these operators are small in terms of take-up and coverage, are newly established,
and/or do not have existing infrastructure connecting the site.

Eircom’s Separated Accounts indicate that Eircom is making returns on WDC services that are significantly
above the relevant Weighted Average Cost of Capital (WACC), which could indicate that competition is not
effective in Zone A

In addition to the above, evidence on Eircom returns on WDC services indicate that Eircom may hold SMP in
ZoneA.

As noted by ComReg, requlation is designed to protect customers from excessive pricing by operators that
hold a dominant position in a given market. Excessive prices are prices which are significantly above the cost
of providing the relevant services for a sustained period of time.

In markets where competition is effective, competition constrains the prices of operators to reflect costs. In
markets where an operator holds a dominant position, price controls are designed to constrain the prices of
that operator to the level of costs.

However, evidence from Eircom’s HCA Separated Accounts shows that Eircom’s returns across WDC markets
are significantly and consistently above its relevant WACC, which is prima facie of excessive pricing.

e Eircom’s Return on Capital Employed (ROCE) across Wholesale High Quality Access (WHQA)
services' was 45% in FY23, significantly higher than the defined relevant WACC of 5.07% for these
services.

e This has been the case since at least FY21, with returns increasing from 39% in FY21 to 45% in FY23
(see Table 1 below). This indicates that Eircom’s average prices across WDC services have been
significantly above costs for a sustained period of time.

Table 1 - Eircom Return on Capital Employed (ROCE) in Wholesale High Quality Access markets
FY21 FY22 FY23

ROCE 39% 39% 45%

Source: Vodafone, based on Eircom’s HCA Separated Accounts. ROCE values reflect restated values in the
subsequent year’s accounts where available (e.g. FY22 return reflects restated values in FY23 accounts).

TWHQA services are synonymous with WDC services, as Vodafone understands that ComReg has changed
its naming convention for these services as part of this Market Review.
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This suggests one of two issues regarding the market outcomes across WDC markets:
1. If Eircom’s WDC returns are significantly above WACC in Zone A, this indicates that competition is
not effective in Zone A, and that Eircom holds a dominant position in this area.
2. Ifits WDC returns are significantly above WACC in Zone B, this indicates that regulation has not been
effective in constraining Eircom’s prices in these areas.

Given all of the above, Vodafone considers that ComReg needs to conduct a more detailed assessment, and
revisit its conclusions based on this. In particular:
e ComReg should assess Eircom’s returns on WDC services in different markets (Ml vs Tl services, Zone

A and Zone B), to determine in which WDC markets Eircom is making returns consistently and

significantly above the competitive level.

e In markets where returns are significantly above the competitive level, ComReg should ensure that

(i) its assessment of competition and findings on SMP are consistent with this, and (i) ensure that

the regulation it imposes in these markets is sufficient to ensure that Eircom does not continue to

set prices at an excessive level.
e This could include:

- Where returns in MIWDC Zone A are significantly above a competitive level, revisiting its finding
of no SMP in Zone A, and its decision to impose no price regulation in these areas.

- Where returns in Ml WDC Zone B are significantly above a competitive level, revisiting its
proposed price regulation this market, to ensure that this effectively prevents Eircom from
setting excessive prices going over the next market review period (see our response to Q9, Q10,
and Q11 on this).

Question 7: Do you agree that the competition problems and the associated impacts on
competition end users identified are those that could potentially arise in the Zone B M| WDC
Markets (and related markets)? Please explain the reasons for your answer, clearly indicating the
relevant paragraph numbers to which your comments refer, along with all relevant factual
evidence supporting your views.

Vodafone agree with the competition problems identified. The remedies to address the issues identified
must focus on the ability to leverage and cross subsidise in the deregulated zones.

Question 8: Do you agree with ComReg’s proposals in respect of non-pricing remedies in the Zone
B MI WDC Markets? Please explain the reasons for your answer, clearly indicating the relevant
paragraph numbers to which your comments refer, along with all relevant factual evidence
supporting your views.

The non-price remedies are consistent with those imposed in previous reviews. ComReg must be clear
in their decision that action may be required in respect of application of the remedies. To provide an
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example Paragraph 7.68 refers to conditions for SLA suspension. ComReg has not set out any clear
requirements on the circumstances where an SLA needs to be suspended, where the SLA must be
reinstated etc. There is no detail on a requirement for industry engagement on SLA suspension, following
implementation the proposed requirements. The remedies proposed must be accompanied by a clear
work plan with industry to agree and where appropriate amend current conditions.

Question 9: Do you agree with ComReg’s view that a differentiated pricing remedy (of no price
control) should apply to Eircom with respect to Ml WDC products and services in the IA in the
Zone B MI WDC Markets, while the obligations of access, non-discrimination and transparency
will continue to apply to the MI WDC products and services in the IA? Please provide reasons for
your response.

ComReg has proposed to remove the price control in the IA parts of Zone B, whilst maintaining a cost-
oriented price control in the remaining parts, and non-price remedies (including access and non-
discrimination obligations) across the whole of Zone B.

To justify this, ComReg states that whilst Eircom still holds SMP in the IA parts of Zone B, it would potentially
face a greater degree of competition at IA premises, and so is less likely to set excessive prices. This is on the
basis of the presence of National Broadband Ireland (NBI) in the IA, and that:

e NBI has an obligation as part of its NBP contract to provide leased lines services in the I1A; and

e TheNBP contractrequires NBI's prices for leased lines services not to exceed a benchmark reference

price based on Eircom’s equivalent regulated prices.

It concludes that imposing a price control in the IA parts of Zone B might not be proportionate or justified,
given the reduced risk of excessive pricing by Eircom.

Vodafone disagrees with ComReg’s view not to impose a price control in the IA parts of Zone B. This is
because available evidence suggests that the level of competition in these areas will remain insufficient to
constrain Eircom from setting excessive prices, and that removing the price control is unlikely to result in
additional provision of WDC services by Eircom or competitors. Removing the price control therefore creates
a significant risk to downstream competition and end users, whilst providing no material benefits.

Relevant regulatory guidelines give scope to NRAs to differentiate regulatory remedies within a
geographical market where there are differences in competitive conditions

The European Commission states that NRAs may define markets and differentiate remedies within these
based on the differences in competitive conditions.

This is reflected by the EC's NGA Recommendations, which states that: “n situations where it cannot be
concluded that the different competition conditions would justify the definition of sub-national geographic
markets, it could nevertheless be appropriate for NRAS to respond to diverging competitive conditions
between different areas within a geographically defined market, for instance aue to the presence of several

1 ComReg D24/92, paragraph 7.155-7.156
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alternative infrastructures or infrastructure-based operators, by imposing differentiated remedies and
access proaucts.”

However regulatory remedies should ensure that where an operator has SMP, it is prevented from exploiting
its dominant position

ComReg has deemed Eircom to have SMP on MI WDC services across the whole of Zone B. This means that
the appropriate set of regulation in this area is that which ensures Eircom is prevented from exploiting its
SMP position: In relation to price regulation, such regulation should prevent Eircom from setting excessive
prices across all of Zone B.

Given ComReg has proposed to remove price regulation in the IA parts of Zone B, the key question is
therefore whether absent such regulation, Eircom will be prevented from setting excessive prices to IA
premises.

Eircom is unlikely to be prevented from setting excessive prices to |A parts of Zone B absent a price control,
as NBl is likely to be imposing a weak competitive constraint on Eircom

Given ComReg's findings on the limited to no infrastructure-based competition across Zone B, for Eircom to
be constrained in setting excessive pricing in the IA parts, NBI would have to (i) be present at IA premises,
and (i) impose a material competitive constraint on Eircom at those premises.

However available evidence suggests that NBI is likely to be imposing a weak competitive constraint on
Eircom in the IA:

e NBI currently only covers just over half of premises in the IA (310,676 of the 564,000 premises in
the 1A were covered as of November 2024)?, indicating that access seekers currently are not able to
purchase MI WDC services from NBI at a large number of sites in the IA. Eircom therefore does not
currently face any direct competition from NBI in large parts of the IA.

e NBlis a newly-established provider of leased lines (with its network roll-out only beginning in 2020),
and as stated by ComReg, take-up of NBI's MI WDC services has been very small to date: “ComReg
notes the very small volume of M| WDC services currently being sold by NBI™. As noted in response
to Question 6, itis therefore unclear whether NBl are currently considered a trusted provider of WDC
services by access seekers, and therefore considered a suitable substitute to Eircom for Ml WDC
services.

e ComReg analysis notes the “relatively high level of prices for these services on NBI's network”, which
indicates that NBI's pricing may not currently be a binding constraint on Eircom’s pricing.

It also unclear if this will change materially over the market review period: NBI's roll-out will remain
incomplete for a number of years (its roll-out is not planned for completion until 2027), and it may take time
for retailers to gain trust and see NBI as a substitute for retailers.

1 Commission recommendation of 20 September 2010 on regulated access to Next Generation Access
Networks (NGA), paragraph 9.

2 https://nbi.ie/news/events/2024/11/18/national-broadband-plan-on-track-to-pass-over-420000-premises-by-
the-end-o0f-2025/

3 ComReg D24/92, paragraph 7.155-7.156
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It follows that there is a material possibility that Eircom does not face a materially larger competitive
constraint in the IA parts of Zone B as it does in the remaining parts.

Removing the price control therefore creates significant risks, whilst not providing any clear material
benefits

If NBI's presence does result in Eircom facing effective competition in the IA, then with ComReg’s proposed
removal of the price control, it will have the ability and incentive to set excessive prices for Ml WDC services
in the IA parts of Zone B.

Excessive WDC prices would dampen competition in the downstream retail leased line market, by putting
external access seekers at a cost disadvantage versus Eircom’s own downstream arm, and thus reduce their
ability to compete with that downstream arm: higher prices would reduce the profitability of external access
seekers, but not Eircom, as the higher price would just represent an internal transfer within the Eircom
business (the cost increase faced by Eircom’s downstream businesses would be offset by increase in
revenue for Openeir). It would also be likely to result in higher prices for end users, via higher wholesale
prices being passed on in retail prices.

In addition, the removal of the price control is unlikely to provide any benefits to the market through
incentivising greater provision of WDC services by Eircom or competition operators. In particular, allowing
Eircom pricing flexibility via removing the price control:

e Would not increase the provision of WDC services by Eircom, as Vodafone understands Eircom’s
network already covers all WDC end users sites. It would also not increase Eircom’s incentive to
maintain its existing WDC network by making it better able to recover its efficiently-incurred costs,
as this could still be enabled under a continued price control (for example a continued cost
orientation obligation, as proposed in the non-IA parts of Zone B).

e Pricing flexibility would also be unlikely to promote material additional provision of M WDC services
by alternative operators. The removal of a price control in the IA is unlikely to impact NBIs provision
of WDC services, because NBI is obliged under the NBP contract to roll-out its network and provide
WDC services to all IA premises, irrespective of the regulatory pricing regime. It is also unlikely to
promote material additional provision by other operators, because as noted by ComReg in its SMP
assessment, the existence of significant barriers to expansion means that the potential for material
additional investment in Zone B over the review period is limited. This is particularly the case in the
IA, given by definition, the IA was defined as the set of premises where additional network build was
not commercially viable.

Taken together removing the price control in IA parts of Zone B risks significant negative impacts on the
market, whilst being unlikely to provide material benefits.

Given the above, Vodafone considers it appropriate to maintain a price control in the IA part of Zone B ie.
not to differentiate its pricing remedies across the IA and non-IA parts of Zone B. ComReg should instead
monitor the development of competition across Zone B over the review period, including the provision and
take-up of NBI MI WDC services, and re-evaluate the case for differentiating remedies as part of its next
market review.
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Question 10: Do you agree with ComReg’s view that a cost orientation price control obligation
should be maintained for Eircom’s Ml WDC products, services and associated facilities, including
WDM services, outside the IA in Zone B of the Ml WDC Markets? Please provide reasons for your
response.

Vodafone agrees with ComReg’s proposal to maintain a cost orientation price control obligation for Eircom’s
MI'WDC services in Zone B, as this is likely to appropriately balance ComReg’s key regulatory objectives.
However, as explained in Question 9, Vodafone believes that this cost orientation price obligation should
apply inside all Zone B, and not just outside of the IA.

ComReg considered 4 different pricing approaches: benchmarking, retail minus, margin squeeze test and
cost orientation. In determining the appropriate approach ComReg then assessed which one would achieve
the best balance between three key objectives”.
e providing protection to those operators purchasing (or buying) WDC services from Eircom;
¢ allowing Eircom to recover no more than its efficient investment costs and a reasonable rate of
return; and
e setting the correct build-or-buy price signal to help inform efficient investment decisions by
alternative operators who may wish to rollout their own network.

Vodafone explains in the following paragraphs why it agrees with ComReg that the cost orientation
obligation appropriately balances these objectives in Zone B.

Cost-orientation will protect operators purchasing WDC services in Zone B

Given ComReg's conclusion that Eircom holds SMP on MIWDC services in Zone B, then absent regulation, it
has the ability and incentive to charge excessive prices on these services. As noted in response to Question
9, excessive pricing would harm external purchasers of WDC services by putting them at a cost disadvantage
to Eircom downstream retail arm, and thus reduces their ability to complete in the downstream retail leased
line market. This would also harm end users, both via this dampening of competition and the higher WDC
prices being passed on in retail prices.

Margin squeeze, retail minus or cost-orientation pricing can help establish a level playing field between all
retail operators that rely on Eircom’s wholesale offerings. However, among these different approaches, cost
orientation is the most effective in ensuring competitive pricing for end customers. By preventing Eircom
from setting wholesale prices significantly above costs, cost orientation would allow smaller retail operators,
which have not yet achieved economies of scale, to compete more effectively. Ultimately, this approach
benefits retail consumers by fostering greater competition in the market and enabling lower prices.

Cost orientation results in Eircom recovering no more than its efficient investment costs and a reasonable
rate of return

Cost orientation aims to set prices at the level of Eircom efficiently incurred costs including a reasonable
return, so by extension, would likely result in Eircom recovering no more than its efficient investment costs.

1 ComReg D24/92, paragraph 7.149
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Benchmarks, retail minus and margin squeeze test options are not grounded in the costs of Eircom’s
infrastructure, so could allow Eircom to recover more than its efficiently incurred costs.

Cost orientated prices are likely to send the appropriate build-or-buy decisions, given the competitive
conditions in Zone B

As noted by ComReg in its assessment of SMP in Zone B, the existence of significant barriers to expansion
means the scope for additional efficient investment by alternative operators is likely to be limited.

Given this, it is appropriate for the pricing signals provided in Zone B to encourage the purchase of products
offered over Eircom’s existing infrastructure. By ensuring that prices are in line with efficient costs and a
reasonable of rate of return, cost orientation is an appropriate approach, as this will ensure that operators
purchasing WDC services can complete on a level playing field with Eircom’s downstream retail business
(see above). Such an approach would also not preclude additional network investment in areas where this
is efficient, given Eircom’s pricing would set a market benchmark that is reflective of efficient costs.

In contrast, the retail minus or margin squeeze test options, which as noted above could allow Eircom to set
prices above efficient costs, may encourage inefficient additional investment in Zone B.

Taking all of the above together, Vodafone considers a cost orientation price control obligation for Eircom’s
MIWDC services in Zone B is likely to appropriately balance ComReg's key regulatory objectives.

Question 11: Do you agree with ComReg’s view that Eircom should charge the current Zone B
rental prices in the LLRO price list (i.e., the pricing continuity approach), as fixed price points, for
Eircom’s MI WDC products and services, including WDM services, outside the IA in Zone B of the
MI WDC Markets, and the current rental prices in the LLRO price list for the associated Eircom
interconnection services? Please provide reasons for your response.

Vodafone considers the evidence provided by ComReg at this stage is insufficient to justify its position that
pricing continuity for Eircom’s MIWDC products in Zone B is an appropriate approach to implement Eircom’s
cost orientation obligation.

To implement the cost orientation obligation, ComReg has evaluated different options, including pricing
continuity, and updating existing BU-LRAIC+ cost models by either ComReg or Eircom. Under pricing
continuity, ComReg would propose that Eircom maintains its prices for Ml WDC services at its current level
in nominal terms over the market review period.

Following analysis, ComReg determined pricing continuity as the preferred approach for the following
reasons:
e |t provides price stability and predictability, which is important for alternative operators investing or
considering investing in WDC networks.
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e Updating cost models would be complex and burdensome given the proposal to differentiate pricing
remedies in the |A and non-IA parts of Zone B, as the modelling exercise would require modelling a
subset of regulated leased lines that are scattered across the area outside the IA in Zone B.

e Updating the costing models is likely to result in prices that are more in-line with the level of
efficiently-incurred costs, but given the points above, it consider that this approach would be
disproportionate.

Vodafone view is that ComReg’s proposal is not supported by sufficient evidence, and that its rationale for
choosing pricing continuity based on “price stability” and “complexity of updating cost models” is not
supported by available evidence on current and expected future market conditions.

Implementing cost orientation by definition requires setting prices at the level of efficiently incurred costs

As outlined in response to Question 10 above, a pricing approach that allows Eircom to set prices
significantly above the level of efficiently incurred costs in Zone B is unlikely to result in market outcomes
that are in-line with ComReg's regulatory objectives: it is likely to result in a dampening of retail competition
and higher prices for end users, but would be unlikely to promote additional investment by Eircom or
alternative operators versus an approach where prices are set in-line with costs.

However, available evidence suggests that pricing continuity would result in prices that are significantly
above the level of costs over the price control period

First, evidence from Eircom’s Separated Accounts is indicative of its current WDC prices being significantly
above costs.

e Asnoted in response to Question 6, these Accounts highlight that Eircom’s return across all WDC
services in FY23 were significantly above a competitive level, as defined by the current regulated
WACC (45% vs 5.07%).

e Given this significant level of return, Vodafone considers it unlikely that its returns on MI WDC
services in Zone B are in-line with the regulated WACC, which would be indicative of current prices
being reflective of costs. Data in ComReg’s consultation suggests that Eircom’s MIWDC lines in Zone
B represent approximately 50% of Eircom total WDC lines’ - it follows that for Eircom'’s current
returns in Zone B to be in-line with the WACC, its returns in Zone A would have to be approximately
85%, which Vodafone considers unlikely, unless it is the case that Eircom actually holds a position
of SMPin this area (see response to Question 6).

Second, even if current prices are reflective of costs today, pricing continuity would be expected to result in
prices above cost over the price control period:

e The expected continued growth in demand for higher bandwidth (as noted by ComReg in section
3.4.2 of its consultation) means the mix of Eircom’s WDC services is likely to shift towards high-
bandwidth WDC services over the period. Given these services have higher prices but are not
materially more expensive for Eircom to provide than lower bandwidths LLs, this shift will increase
Eircom’s average prices but have a negligible impact on unit costs.

e Fircom would also be expected to make efficiency gains over time, which would reduce WDC unit
costs with no impact on average prices.

1 Eircom has 60-70% market share in Ml WDC Market 2 within Zone B (which has a total of 5,440 customers),
implying Eircom has around 3,500 MI WDC lines in Zone B. In addition, Eircom has 30-40% of market 1 within
Zone A (which has a total of 9,371 customers), implying it has approximately 3,300 Ml WDC lines in Zone A.
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e Taken together, maintaining current prices is expected to result in increases in Eircom profitability
on WDC services over time, and therefore bring prices further out of line with costs.

The benefits of pricing continuity in providing pricing stability are likely to be limited

ComReg states that the price stability and predictability provided by the pricing continuity approach can
support its objective of encouraging efficient investment by alternative operators. However, as set out in
response to Question 9 and 10 above, this is unlikely to drive material additional efficient investment, given
market conditions in Zone B mean the scope for such investment in this area is limited.

The result is that pricing continuity risks significant negative effects via WDC prices being significantly above
costs, but provide no material benefits.

Given this, the development of a cost model to inform cost-oriented prices would be a proportionate
approach

Given the evidence above, Vodafone does not agree with ComReg’s position that developing an updated
cost model is disproportionate.

First, given available evidence suggests Eircom prices are significantly above costs, updating the cost models
could provide significant benefits — it would identify the prices level consistent with the level of costs and
allow prices to be reduced to this, in turn avoiding the negative market outcomes that would follow from
excessive prices (i.e. dampening of retail competition, higher end user prices).

At a minimum, developing such a model would allow ComReg to test in a more accurate way the extent to
which current prices are out of line with costs in Zone B, which is critical exercise in determining if the price
continuity approach is appropriate.

Second, Vodafone considers that such an exercise would not be a material burden for ComReg.

e [Existing models could be adjusted to estimate unit costs across the proposed Zone B area by
removing those WPZs that are proposed to shift from Zone B to Zone A, and by gathering updated
forecasts of Eircom demand and costs. Vodafone expects the former to be a relatively simple model
update, and that data for the latter would be straightforward to gather (it would largely form part of
Eircom’s AFl submissions, so would require little or no additional data collection to be done).

e Whilst excluding the IA premises in Zone B from the modelling could introduce additional
complexity, this exercise is not required. This is because as set out in response to Question 9,
Vodafone consider it unjustified to remove the price control in the IA, and instead considers it
appropriate to maintain a cost orientation obligation across all of Zone B. This would remove the
need to identify and remove |A premises from the current cost models.

The above means that any effort associated with updating the cost models is likely to be outweighed by the
benefit that this provides.

Taken all of the above together, Voaafone therefore urges ComReq to:
e Present a more detailed assessment of whether the current level of prices in Zone B would result in
prices in-line with efficiently-incurred costs over the market review period, including evidence on
the current level of Eircorn M| WDC returns in Zone B under current prices.
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e /fthis suggests that current prices would result in prices significantly above the level of costs, then
ComReg should instead rely on an updated BU-LRAIC+ model to determine the appropriate price
level, and set prices on this basis.

Question 12: Do you agree with ComReg’s view that the charges for co-location services and the
upfront (non-recurring) charges for connections should reflect no more than the actual efficient
costs incurred by Eircom plus a reasonable rate of return? Please provide reasons for your
response.

The charges for co-location services and the upfront (non-recurring) charges for connections should reflect
no more than the actual efficient costs incurred by Eircom plus a reasonable rate of return.

Question 13: Do you agree with ComReg’s view that Eircom should maintain its cost accounting
obligation in relation to its Modern Interface Wholesale Dedicated Capacity products, services
and associated facilities? Please provide reasons for your response.

The cost account obligation should be maintained for M WDC products services and associated facilities.

Question 14: Do you agree with ComReg’s view that Eircom should continue to maintain its
accounting separation obligation in relation to its Modern Interface Wholesale Dedicated
Capacity products, services and associated facilities, and for the avoidance of doubt this means
the inclusion of dark fibre in the Ml WDC HCA statements and AFI statements? Please provide
reasons for your response.

The account separation obligations should be maintained.

Question 15: Do you agree with ComReg’s view that Eircom should continue to maintain its
statement of compliance obligation in relation to its Ml WDC products, services and associated
facilities in the WDC market? Please provide reasons for your response.

The statement of compliance obligations should be maintained.
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Question 16: Do you agree with ComReg’s proposals on the withdrawal of SMP remedies on
Eircom in the LB TI WDC Market and in WPZs that have moved from Zone B M| WHQA Markets in
the 2020 Decision to Zone A Ml WDC Markets in this Consultation? Please explain the reasons for
your answer, clearly indicating the relevant paragraph numbers to which your comments refer,
along with all relevant factual evidence supporting your views.

Vodafone continue to conduct its own analysis on the proposed changes and will follow up on completion
of this review. The impact of ComReg changes must not be underestimated. The deregulation in the WCA
market provides a clear example of the potential negative consequences when there is deregulation with
prices increasing as a result of changes. A minimum 12-month sunset period must apply to enable impact
assessment and planning with end customers if required.

ENDS
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