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Glossary of key terms (A to Z2)*

‘calculated direct net cost” means the final direct net cost figure allowable for an
individual USO model, or the total calculated direct net cost, as the context requires.

“direct net cost” of USO is the difference between the avoidable costs attributable to the
provision of the USO (both direct and indirect), minus revenues (both direct and indirect)
attributable to the provision of the USO, before the deduction of intangible benefits which
accrue to the USP by virtue of being the USP.

“final 2012-2013 USO funding application” is eir’s revised USO funding application for
the financial year 2012-2013 submitted to ComReg in July 2016.

“Frontier Direct Net Cost Report” is the final report prepared by Frontier (eir's
consultants) outlining eir's calculations and methodology for the direct net cost for the
financial year 2012-2013, together with the Frontier report outlining additional changes to
the USO model, as submitted to ComReg in July 2016.

‘Frontier Intangible Benefits Report” is the final report prepared by Frontier (eir's
consultants) outlining eir's calculations and methodology for the intangible benefits for the
financial year 2012-2013, as submitted to ComReg in July 2016.

“‘initial 2012-2013 USO funding application” is eir's initial USO funding application for
the financial year 2012-2013, submitted to ComReg in October 2014.

“‘MDF area” means a geographic area as described by the Market Distribution Frame
map.

“net cost” is calculated as the difference between the ‘direct net cost’ and the intangible
benefits which accrue to the USP, by virtue of being the USP.

“Oxera Intangible Benefits Report” refers to the report prepared by Oxera entitled
“Assessment of eir’s calculation of intangible benefits for 2012-2013” and is included as
Annex 3 of this consultation.

“TERA Report’ refers to the report prepared by TERA entitled “Assessment of eir's USO
funding application — direct net cost 2012-2013” and is included as Annex 2 of this
consultation.

“Unfair Burden Report 2012-2013”, refers to the report prepared by Oxera entitled
“Unfair burden report 2012-2013” and is included as Annex 4 of this consultation.

1 Other terms and abbreviations used in this report have the same meaning as those listed in the
Glossary of D04/11.



“USO model” refers to the USO direct net cost model underpinning eir's USO funding
applications to ComReg as a whole, including all calculations, data, spreadsheets, the
model summary and the individual net cost models (Area, Customer, Payphone,
Directories, and Disabled End Users’ Services). These individual direct net cost models
may be referred to cumulatively as “USO models”.



Consultation and Draft Determination - Assessment of eir's 2012-2013 Universal Service Funding
Application ComReg 17/95

Executive summary

The Universal Service Regulations? provide that where an undertaking (a
Universal Service Provider, or USP) is designated as having an obligation (a
Universal Service Obligation, or “USQ”), it may submit to the Commission for
Communications Regulation (“ComReg”) a written request to receive funding for
the net costs of meeting the USO. ComReg is then required to determine, based
on a net cost calculation, whether the cost of meeting the USO represents an
unfair burden on the USP.

Eircom Limited (“eir”), as the designated USP, may submit applications for USO
funding in accordance with ComReg Decision D04/113 (“D04/11”). D04/11 sets
out how the USP, should they so choose, is to make an application, including
how the net cost (after intangible benefits) is to be calculated, and sets out
principles and methodologies to apply to ComReg’s assessment as to whether a
positive net cost associated with meeting the USO provision, if any, represents
an unfair burden on the USP.

The funding application being assessed in this document was submitted by eir in
respect of the 2012-2013 financial year.*

eir submitted its initial application for funding for 2012-2013 in October 2014
(referred to as eir’s “initial 2012-2013 USO funding application”). Following a
process of engagement between ComReg and eir during which ComReg
outlined certain clarifications and adjustments that it required, eir re-submitted its
2012-2013 USO funding application in July 2016 (referred to as eir’s “final 2012-
2013 USO funding application”). As a result of these clarifications, eir adjusted
the positive net cost claimed in its final 2012-2013 USO funding application from
€7,948,457 to €8,012,033.

Notwithstanding certain adjustments made by ComReg to eir’s final 2012-2013
USO funding application as summarised in Figure 1,° ComReg is of the view that
eir's application was fit for purpose.®

Figure 1 below summarises eir's initial and final net cost estimates, the
adjustments made by ComReg and its consultants to eir’s final 2012-2013 USO
funding application and ComReg’s preliminary view of the positive net cost.

2 The European Communities (Electronic Communications Networks and Services) (Universal Service
and User’s Rights) Regulations 2011.

3 ComReg Document 11/42, D04/11 “Decision on the Costing of universal service obligations: Principles
and Methodologies”, 31 May 2011.

4 eir’s financial year runs from 1 July to 30 June. All references to “2012-2013” in this document refer to
eir’s financial year 2012-2013.

5 Further details of these adjustments are included within sections 5, 6 and 7 of this document.

6 Decision 20 of D04/11 requires that the USO funding application is fit for purpose.
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Consultation and Draft Determination - Assessment of eir's 2012-2013 Universal Service Funding
Application ComReg 17/95

2012-2013
2012-2013 2012-2013 ComReg's Preliminary
View
USO Net Cost 2012-2013 eir's initial USO eir's final USO
funding funding
application application
Uneconomic Areas £€709,473 £268,296 £268,296
Uneconomic €8,390,511 €8,286,066 €8,286,066
Customers
Directories €0 €0 €0
Direct net cost |Public Payphones £321,779 £331,099 (€19,212) £311,887
(a)
Sevices for £56,933 £56.033 £56,933
disabled end users
Consultancy fees” £269 797 £269797 (€269,797) €0
Direct net cost €9,748,493 €9,212191 (€289,009) €8,923,182
Enhanced brand £1,536,276 €1,002,351 €1,002,351
recognition
Life-cycle £210,824 €167 257 €167 257
Intangible
benefits (b) Ubiquity £€32,805 €11,144 €11,144
Marketing £€20,131 £19,406 (€725) £18,681
Total intangible €1,800,036 €1,200,158 €1,199,433
benefits
Net cost (after intangible benefits) €7,948,457 €8,012,033 (€289,734) €7,723,749

* ComReg is of the preliminary view that consultancy fees are not a part of the net cost having regard to D04/11 and the provisions of the Universal Service Directive and
the Universal Service Regulations (as more fully set out in Section 6).

Figure 1: eir’s initial and final estimates and adjustments made by ComReg to eir’s final 2012-
2013 USO funding application and ComReg’s preliminary view of the positive net cost.

ComReg’s assessment sought to ascertain whether eir’s final 2012-2013 USO
funding application adhered to the principles and methodologies set out in
D04/11. ComReg also assessed the application for completeness, relevance and
accuracy of data submitted. The approach set out in D04/11 with respect to the
assessment and the subsequent determination of whether a resulting positive
net cost (if any) constitutes an unfair burden, falls under the following headline
areas:

e The assessment of the principles and methodologies for calculating the
USO direct net cost; Section 5 of this document;

e Principles and methodologies for calculating the intangible benefits arising
from the provision of USO services; Section 7 of this document; and

e Approach to a determination of an unfair burden; Section 8 of this
document.
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11.

12.

Consultation and Draft Determination - Assessment of eir's 2012-2013 Universal Service Funding
Application ComReg 17/95

ComReg engaged external consultants, TERA Consultants (“TERA”) to advise
ComReg on the methodology and calculations used in the direct net cost element
of eir's funding application, and to review these against the direct net cost
principles, methodologies and calculations in D04/11. Separately, ComReg
commissioned Oxera Consulting Ltd (“Oxera”) to undertake a review and provide
its view on eir's approach and estimates of the intangible benefits generated
through the provision of the USO. Both assessments also considered whether
previous recommendations arising from their review of eir's 2009-2010 USO
funding application by ComReg were incorporated into the methodologies.

The report prepared by TERA is entitled “Assessment of eir's USO funding
application — direct net cost 2012-2013” and is included as Annex 2 of this
document (the “TERA Report”). The report prepared by Oxera is entitled
“‘Assessment of eir’'s calculation of intangible benefits for 2012-2013” and is
included as Annex 3 of this document (the “Oxera Intangible Benefits Report”).

To assess whether any positive net cost represents an unfair burden on eir,
ComReg also engaged Oxera to apply the relevant decisions in D04/11 and to
provide expert advice as to whether the net cost of €8,012,033 claimed in eir’s
final 2012-2013 USO funding application represented an unfair burden on eir.
This further Oxera report is entitled the “Unfair Burden Report 2012-2013” and is
included as Annex 4 of this document.

In light of the above consultants’ reports, ComReg has assessed eir’s final 2012-
2013 USO funding application in line with the principles and methodologies
prescribed in D04/11. On this basis, ComReg is of the preliminary view that the
positive net cost does not represent an unfair burden on eir.

ComReg welcomes responses from all stakeholders to the questions set out in
this consultation. ComReg will review and fully take into account all responses it
receives and, once this process is complete, ComReg will issue a final decision.

Page 10 of 75



Consultation and Draft Determination - Assessment of eir's 2012-2013 Universal Service Funding
Application ComReg 17/95

The application under assessment

On 31 October 2014, ComReg received eir’s initial 2012-2013 USO funding
application seeking funding for the provision of the USO during eir’s financial year
2012-2013. eir claimed a net cost of €7.95M for this period, after taking account
of intangible benefits of €1.80M.

That application included a USO model and two reports prepared by Frontier
Economics Ltd. (“Frontier”), whom eir engaged to assist in the preparation of its
funding application. One Frontier report outlined eir's methodology and
calculations for the direct net cost and the other report outlined an estimate of
the intangible benefits to eir arising from its provision of the USO during 2012-
2013.

For the purpose of supporting its application, and in adherence with Decision 22
of D04/11 which requires that “financial information shall be provided with an
appropriate audit opinion or appropriate report”, eir also engaged
PricewaterhouseCoopers (PwC). ComReg entered into a tripartite engagement
with eir and PwC to formulate a set of specific verification procedures to be
performed on eir’s application, known as the Agreed upon Procedures (“AUPs”).”
These procedures are for the purposes of verifying the accuracy of information
and include checks on calculations used in eir's USO model, reconciliations of
eir's cost and revenue inputs back to its source workbooks and a reconciliation
of the USO model against eir’'s historical cost accounting (HCA) regulatory
accounts.

PwC provided a report to eir and ComReg setting out the specific findings arising
from the AUPs carried out in respect of eir's application (referred to as the “AUP
report”’). ComReg and TERA have reviewed the AUP report as part of the
assessment process and TERA confirmed that the scope of the AUP report
covers the correct USO model inputs and contains the appropriate level of
revenue and cost detail.

7 PwC’s AUP engagement letter notes that the AUP services are “performed in accordance with the
International Standard on Related Services 4400 “Engagements to perform Agreed Upon Procedures
Regarding Financial Information” and that “the services will not constitute an audit or a review carried
out in accordance with generally accepted auditing standards.”

Page 11 of 75
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18.

19.

20.

2.1

21.

Consultation and Draft Determination - Assessment of eir's 2012-2013 Universal Service Funding
Application ComReg 17/95

During 2015 and 2016 ComReg engaged with eir in respect of the initial 2012-
2013 USO funding application and the net cost calculation set out therein. As
part of that process ComReg and its consultants, TERA and Oxera, reviewed
and sought clarifications from eir on the USO models and supporting information
submitted by eir. eir engaged Frontier to assist it with responding to these
requests and, following a workshop with ComReg in February 2015, eir
submitted a number of supplemental reports prepared by Frontier containing the
clarifications requested.

As a result of the engagement and clarifications process, certain improvements
were made to the costing methodology to give further clarity and transparency to
the USO model. ComReg received a revised application from eir, including a
revised Frontier Direct Net Cost Report and Frontier Intangible Benefits Report,
with a modified claim for funding on 15 July 2016 for the financial period 2012-
2013. As noted above, this application is referred to as eir’s final 2012-2013 USO
funding application.

eir's final 2012-2013 USO funding application was for €8.012M after deducting
intangible benefits of €1.20M. This revised net cost figure represents an increase
of €63,576 against the net cost claimed in eir’s initial 2012-2013 USO funding
application.

Figure 1 above sets out the USO net costs claimed by eir as part of its initial and
final 2012-2013 USO funding applications.

Other funding applications received

ComReg has also received funding applications from eir in respect of the
financial years 2011/12, 2013/14, 2014/15 and 2015/16. ComReg has informed
industry of the receipt of all of these applications by way of a number of
Information Notices and has also kept industry updated as to the anticipated
timing for decisions on each of these applications.® It should be noted that
ComReg will finalise its assessment of each of these applications in due course
on a case by case basis. ComReg will consult on each application individually
in accordance with the process set out in Information Notice ComReg 17/48.

8 For example ComReg Information Notices 14/117, 15/32, 16/37, 16/68, 17/32 and 17/48.
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27.

Consultation and Draft Determination - Assessment of eir's 2012-2013 Universal Service Funding
Application ComReg 17/95

Statutory and regulatory context for
the assessment of eir’s application

Pursuant to ComReg’s powers under Regulation 7 of the Universal Service
Regulations and Atrticle 8 of the Universal Service Directive,® ComReg, by way
of ComReg Decision D07/12, designated eir as the USP to provide certain
telecommunications services, known as the USO, for the period 1 July 2012 to
30 June 2014. The universal service obligations imposed on the USP are to
ensure basic fixed line telephone and other minimum telecommunications
services, such as public payphones and printed directory services, are available
to end-users at an affordable price.

The provision of the USO may result in the USP(s) providing designated services
at a positive net cost. In accordance with Regulation 11(1) of the Universal
Service Regulations, where a USP seeks to receive funding for the net costs of
meeting the USO, it may submit to ComReg a written request for such funding.
ComReg is obliged to assess such a request and to verify the accuracy of the
net cost claimed.

Schedule 2, Part A of the Universal Service Regulations states that:

“In undertaking a calculation exercise, the net cost of universal service
obligations is to be calculated as the difference between the net cost for a
designated undertaking of operating with the universal service obligations and
operating without the universal service obligations.”

Schedule 2, Part A also states that:

“Due attention is to be given to correctly assessing the costs that any
designated undertaking would have chosen to avoid had there been no
universal service obligation. The net cost calculation should assess the
benefits, including intangible benefits, to the universal service operator.”

In D04/11, ComReg set out the principles and methodologies to be applied to the
calculation of the net cost and to the subsequent determination by ComReg of
whether a resulting positive net cost (if any) constitutes an unfair burden on the
USP.

D04/11 also sets out more general requirements in terms of content of the
application and timelines that the USP must comply with in respect of the
submission of the application to ComReg.

° Directive 2002/22/EC of the European Parliament and the Council of 7 March 2002 on universal
service and users’ rights relating to electronic communications networks and services.
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32.

33.

Consultation and Draft Determination - Assessment of eir's 2012-2013 Universal Service Funding
Application ComReg 17/95

Whilst D04/11 set out the principles and methodologies for calculating the overall
net cost, it specifically envisaged that ComReg would assess each application
for funding on a case by case basis and on its own merits.

Decisions 1 to 37 of D04/11 set out the basis for calculating the direct net cost
and the intangible benefits associated with being the USP and must be adhered
to in any assessment of eir’s funding applications.

Decisions 38 to 42 of D04/11 set out the general and objective criteria by which
ComReg will assess whether a positive net cost, in the particular year of
application, may be considered an unfair burden on the USP.

These D04/11 decisions were established having regard to the European Court
of Justice (CJEU) decision in Base & Others v Ministerraad'® (the “Base case”).
In particular, at paragraph 45 of the Base case, the CJEU confirmed that national
regulatory authorities have significant discretion in relation to how they
determine whether there is an unfair burden:

“..it falls to the national regulatory authority to lay down general and
objective criteria which make it possible to determine the thresholds
beyond which ...a burden may be regarded as unfair.”

In setting out Decisions 38 to 42, ComReg also had regard to the criteria set out
in paragraph 42 and 43 of the Base case, which state:

“(42) In those circumstances, the unfair burden which must be found to exist
by the national regulatory authority before any compensation is paid is a burden
which, for each undertaking concerned, is excessive in view of the
undertaking’s ability to bear it, account being taken of all the
undertaking’s own characteristics, in particular the quality of its
equipment, its economic and financial situation and its market share.”

“(43) ..the authority cannot find that the burden of providing universal service
is unfair...unless it carries out an individual assessment of the situation of
each undertaking concerned in the light of those criteria.”

If ComReg finds that the net cost of providing the USO is an unfair burden on the
USP, then in accordance with Regulations 12 (1) and (2) of the Universal Service
Regulations!?, ComReg will establish a sharing mechanism to apportion the net
cost of the USO among providers of electronic communications networks and
services.

10 Case C-389/08 Base & Others v Ministerraad.

11 Regulation 12 transposes Article 13 (Financing of universal services obligations) of the Universal
Services Directive into Irish law; Recitals 21 to 24 of the Universal Services Directive also govern the
financing of universal service obligations.
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Consultation and Draft Determination - Assessment of eir's 2012-2013 Universal Service Funding
Application ComReg 17/95

Regulation 12 (2) of the Universal Services Regulation stipulates that only the
net cost of services within the scope of the USP’s universal service designation
may be financed. Regulation 12 (2) states:

“(2) The Regulator shall establish a sharing mechanism administered by it or
a body independent from the designated undertaking, which body shall be
under the supervision of the Regulator. Only the net cost, as determined in
accordance with Regulation 11, of the obligations provided for in Regulation
3, 4, 5, 6, 8 or 9 may be financed.”

Following ComReg'’s calculation of the net cost and its completion of the unfair
burden assessment, ComReg is required to make publicly available the results
of the net cost calculations and the conclusions of any audit or verification
undertaken in relation to the net cost calculation.!?

12 Regulation 11(8) of the Universal Service Regulations.
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38.

Consultation and Draft Determination - Assessment of eir's 2012-2013 Universal Service Funding
Application ComReg 17/95

Overview of assessment process

ComReg’s assessment of eir’s application for funding seeks to ascertain whether
eir, in making its application, adhered to the principles and methodologies
established by D04/11.

D04/11 sets out principles and methodologies under the heading areas below:
e Principles and methodologies for calculating the USO direct net cost;

e Principles and methodologies for calculating the intangible benefits arising
from the provision of USO services; and

e Approach to a determination of an unfair burden.

Figure 2 provides an overview of the approach set out in D04/11 with respect to
the calculation of the net cost and the assessment and subsequent determination
of whether a resulting positive net cost (if any) constitutes an unfair burden.

Stepl
Identify asset requirement How do cost vary between
Step2 using Copper Access Model (or Geo-Types (nural, sub-urban
similar modelling tool) and urban areas)?
Average HCA Costs by

Step3 Geo-Typesand by class of
Stepd

1 |

1 Regional |

1

|

! I
Step s
Stepb
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Application
Step?7 Adjust for revenues foregone Direct and indirect Revenues
StepB Identify cost of MDF areas
Exclude loss-making customers
S attained by tender | e 1
Adjust for avoidable costs
{perstep 5}
Identify loss-making customers
5tep 10 in profitable MDFS
: USPF allocation sense-check
" {per step 4) I
e o e e e e e e e 1
Exclude loss-making customers
and areas that a commercial
Step1l operator would continue to
serve orwould have served
Irrespective of the S0
Identify “uneconomic”
Stepl2 customers and areas
Step 13 Intangible Benefits T T T
Benefits of large operator
1 wersus benefit as LISP 1
| |
EoNetfot T Sy S ——
Step 14 USO Met Cost

(post-intangibles)

Independent body audit or verification of net cost
calculation

T Tsample Realiy checks® ",
efficiency adjustments,

ComPReg: Assess Met Cost application

ComReg: Unfair burden assessment

Figure 2: Overview of net cost calculation and unfair burden assessment methodology

Source: ComReg (2011), “Report on Consultation and Decision on the costing of universal service
obligations: Principles and Methodologies”, 31 May 2011

39. eir's application for USO funding, assessed by reference to the above D04/11
framework, is summarised in this consultation document and more fully detailed
in ComReg’s consultants reports (at Annex 2, 3, & 4).
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eir's final 2012-2013 USO funding application included three Frontier reports
submitted in July 2016; (i) a report outlining eir's methodology and calculations
for the direct net cost in 2012-2013; (ii) a report describing all direct net cost USO
model changes since eir’s initial 2012-2013 USO funding application!? (together
referred to as the “Frontier Direct Net Cost Report”), and (iii) an report outlining
estimates of the intangible benefits to eir arising from its provision of the USO in
2012-2013 (the “Frontier Intangible Benefits Report”).

Overview of D04/11

Figure 3 below sets out the key areas of D04/11 and the associated decisions.

D04/11

CALCULATING THE USO NET COSTS AND REVENUES

Costing Methodology

Decision 1

Avoidable Costs

Decision 2

USO Revenue Calculation

Decisions 3 - 714

Efficiency Adjustments

Decision 9

Cost Identification and Allocation

Decisions 8, 10 - 15

Cost Identification and Allocation: Uneconomic
Payphones and Other USO Costs

Decisions 16 - 18

Format and content of the USO Funding
Applications

Decisions 19 -31

Timing of Funding Applications

Decision 32 -34

CALCULATING THE BENEFITS OF THE USO

Identification of the Benefits

Decisions 35 — 36

Methodologies and Data Requirements for
Calculating Benefits

Decision 37

UNFAIR BURDEN

Determining if there is an unfair burden

Decisions 38 — 42

Figure 3: D04/11 Key areas and associated decisions

13 This report also includes information on changes made to eir's other USO funding applications
(2011/12 — 14/15), which were also submitted on 15 July 2016.

14 D04/11, within the “Calculating USO net costs and revenues” heading, presented Decision 8 as falling
under “USO revenue calculation”. As Decision 8 refers to the treatment of avoidable costs, for the
purposes of this consultation, it has been considered within section 5.2.2 (Cost Data).
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42.

43.

41.1

44.

45.

46.

Requirements in respect of the format, content and timing of USO funding
applications and eir's compliance thereto are outlined in Figures 4 and 5 below.

A summary of TERA’s assessment of the calculation of the USO direct net costs
and revenues and ComReg’s preliminary view on this is outlined in Section 5 of
this consultation. A summary of Oxera’s assessment of the calculation of the
benefits of the USO and ComReg’s preliminary view on this is outlined in Section
7, and ComReg’s preliminary determination as to whether there is an unfair
burden is outlined in Section 8 of this consultation.

Format and content of eir's final 2012-2013 USO funding
application - compliance with D04/11

The below table sets out general decisions in D04/11 regarding the format and
content of any funding application and accompanying information to be
submitted, and eir's compliance with those decisions.

eir's compliance with requirements in respect of Decisions 19, 20, 21, 22, 23, 24,
26, 28, 30 and 31 of D04/11, is addressed within the table below.

As eir's compliance with the format and content of Decisions 25, 27 and 29 are
closely related to TERA’s assessment of the direct net cost, compliance with
these decisions is addressed in Section 5 of this consultation.

D04/11 ComReg’s Preliminary View

Decision 19 | USO funding applications shall be consistent and in accordance with
this Decision and Decision Instrument?®.

ComReg is of the view, on the basis of the assessment and review undertaken
by both TERA and Oxera, that eir’s final 2012-2013 USO funding application
is consistent and in accordance with Decision D04/11.

Decision 20 | USO funding applications shall be fit for purpose.

ComReg is of the view, on the basis of the assessment and review undertaken
by both TERA and Oxera, that eir’s final 2012-2013 USO funding application
was fit for purpose.

Decision 21 | USO funding applications shall be based on annual information which
coincides with the USP’s financial year.

ComReg confirms that eir’s final 2012-2013 USO funding application is based
on annual information that coincides with the USP’s financial year.

15 In ComReg Decision D04/11.
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Decision 22

A declaration shall be signed off by the Board of Directors of the USP
and it must accompany the application. (The required declaration is
included in Schedule 1). Financial information shall be provided with an
appropriate audit opinion or appropriate report, where the Auditor16 (as
approved by ComReg) has in no way assisted with the preparation of the
USO funding application.

ComReg confirms that an independent declaration, signed off by the Board of
Directors of eir, accompanying the application, was provided.

Agreed Upon Procedures (AUPs), based on terms of engagement approved
by ComReg, were undertaken by PwC to satisfy this requirement and an AUP
report prepared by PWC was provided to ComReg.

Decision 23

USO funding applications shall be supported by calculations in an MS
Excel, or MS Access format, or alternative software which is reasonably
capable of proper access and review.

ComReg confirms, on the basis of the assessment and review undertaken by
both TERA and Oxera, that eir’s final 2012-2013 USO funding application was
supported by calculations in software which is reasonably capable of proper
access and review.

Decision 24

Any models submitted in support of a USO funding application shall be
transparent: there must be limited hard-coded cells (where cells are
hard-coded a supporting reference document of such numbers must be
provided and be capable of being reconciled and audited) and all
numbers must be set out so that there is an audit trail present. The
models submitted shall be set out in a clear and transparent manner,
showing the separate calculations for each component (e.g. uneconomic
areas, uneconomic customers, the provision of public pay telephones
and specific services for disabled users). The calculations supplied
must clearly set out the capital costs, operating costs, overheads, etc.
(including General and Administration — (“G&A”) costs) and the
methods adopted for the allocation of costs which are not directly
related to the provision of the USO. Where uneconomic lines/areas are
identified, the works orders associated with those areas for the year of
assessment must be available upon request by the Auditor as
supporting documentation for the USO application.

ComReg is of the view, on the basis of the assessment and review undertaken
by both TERA and Oxera, that eir’s final 2012-2013 USO funding application
and supporting USO models were adequately transparent and sought to fulfil
the requirements of Decision 24. The USO models included calculations and
the underlying methodology for calculating the costs of each USO service.

Decision 26

There may be arequirement to make certain key data / workings publicly
available and the USO funding application is deemed to be made by the
USP on this understanding.

In publishing any key data / workings related to eir’s final 2012-2013 USO
funding application, ComReg will consider issues of transparency and the
confidentiality of certain information, having regard to relevant statutory
provisions and ComReg‘'s Guidelines on the Treatment of Confidential
Information - ComReg 05/24.

16 Where an Auditor can refer to a person, corporation sole, a body corporate, and an unincorporated

body.
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Decision 28

The model provided shall be supported by comprehensive
documentation, clearly setting out and explaining all inputs (both
financial and otherwise), efficiency adjustments applied, engineering
rules applied, cost allocation methodologies employed, depreciation
methodologies applied and assumptions made.

ComReg is of the view, on the basis of the assessment and review undertaken
by both TERA and Oxera, that eir's final 2012-2013 USO funding application
and financial models were adequately supported by comprehensive
documentation.

Decision 30

USP funding applications shall, where applicable, accord with ComReg
Decision No. D07/10 in relation to accounting separation.

ComReg is of the view, on the basis of the assessment and review undertaken
by TERA, that eir’s final 2012-2013 USO funding application is in accordance
with ComReg Decision No. D0O7/10 in relation to accounting separation.

Decision 31

The calculation of the benefits of the USO shall be completed by an
external expert, independent of the USP. These calculations must clearly
set out: the respective methodologies; assumptions and supporting
documentation used at deriving the benefits of the USO.

These calculations must provide: (a) the benefit (in monetary terms) that
the USP derives as a commercial operator; (b) the benefit (in monetary
terms) that the USP derives as a result of the USO; and (c) a
reconciliation with reasoning to explain the incremental difference
between (a) and (b).

ComReg confirms, on the basis of the assessment and review undertaken by
Oxera, that eir has provided reports prepared by external experts, Frontier, for
the purposes of calculating the benefits of the USO. The reports clearly sets
out the necessary calculations, methodologies and assumptions applied in
calculating the benefits of the USO.

Figure 4: Format of eir’s final 2012-2013 USO Funding application
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4.1.2 Timing of eir’s final 2012-2013 USO funding application -
compliance with D04/11%7

D04/11 ComReg’s Preliminary View

Decision 33 | Subsequent requests for USO funding by a USP(s) may be submitted to
ComReg in respect of arelevant financial year. If a USP intends to submit
such arequest to ComReg, the USP(s) shall do so no later than 9 months
following the end of the financial year in respect of which the request is
intended to be made. ComReg may extend this deadline, but only where
it considers that there are exceptional reasons for doing so.

As set out in Information Notice 14/05 extensions were sought and ComReg
considered it appropriate to grant such extensions for the submission of this
2012-2013 USO funding application.

Figure 5: Timing of eir's 2012-2013 USO funding application

17 Decision 32 and 34 of D04/11 are not applicable to the 2012-2013 USO funding application.
Decisions 32 relates specifically to the 2009-2010 USO funding application and is no longer
applicable. Decision 34 revoked ComReg Document No. 07/39.
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Approach to calculating the direct net
cost

This section sets out ComReg’s preliminary view on the direct net cost calculation
(Figure 6).

The TERA Report, published as part of this consultation at Annex 2, is structured
as follows:

e Section 3 summarises the methodological approach taken by TERA to assess
the direct net cost.

e Sections 4 and 5 presents an analysis of the revenue and cost data.

e Section 6 — 10 presents a review of eir's 2012-2013 USO funding application
USO model against the principles and methodologies set out in D04/11.

e Section 11 presents an analysis of any overlap between the direct net cost
and the intangible benefits

In order to estimate the direct net cost arising from the provision of USO services
for the application period in question, as required by the principles and
methodologies of DO04/11, eir compared the avoidable costs and foregone
revenues arising as a result of its USP status for the 2012-2013 financial period
to the counterfactual scenario, where the provision of USO services to
uneconomic customers would not otherwise have been served by a commercial
operator. In other words, the direct net cost, as calculated equates to the
difference between the avoidable costs attributable to the provision of the USO
(both direct and indirect) minus the revenues (both direct and indirect)
attributable to the provision of USO services.

eir calculated the direct net cost by using the following five USO models:
1. Area Model — uneconomic areas
2. Customer Model — uneconomic customers in economic areas
3. Payphone Model
4. Directories Model
5. Disabled End Users’ Services Model

In accordance with D04/11, eir's input data for the purposes of the models
consists of two broad categories:

1. Foregone revenue
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2. Avoidable costs

eir's initial and final direct net cost estimates, adjustments made by ComReg and
its consultants to eir’s final 2012-2013 USO funding application and ComReg’s
preliminary view of the calculated direct net cost is set out in Figure 6 below.

2012-2013
2012-2013 2012-2013 ComReg's Preliminary
View
USO Net Cost 2012-2013 eir's initial USO eir's final USO
funding funding
application application
Uneconomic Areas £€709,473 £268,296 - £268,296
Uneconomic €8,390,511 €8,286,066 ) €8,286,066
Customers
Directories €0 €0 - €0
Direct net cost |Public Payphones £€321,779 €331,099 (€19,212) €311,887
(a)
Sevices for £56.033 £56.033 ; £56,933
disabled end users
Consultancy fees* £269,797 £269,797 (€269,797) €0
Direct net cost €9,748,493 €9,212,191 (€289,009) €8,923,182
* ComPReg is of the preliminary view that consultancy fees are not a part of the net cost having regard to D04/11 and the provisions of the Universal
Service Directive and the Universal Service Regulations (as more fully set out in Section 6).

Figure 6: 2012-2013 direct net cost

ComReg, having considered the TERA Report and its views on eir's compliance
with decisions relating to the direct net cost within D04/11 together with
information submitted by eir in response to the clarifications process, is of the
preliminary view that eir's final 2012-2013 USO funding application is in
adherence with DO04/11 and specifically in terms of the direct net cost
assessment, with Decisions 1 — 14, 16, 17, 18, 25, 27 and 29 of D04/11.

Overview of TERA’s direct net cost assessment

TERA undertook an assessment of the principles, methodologies and
calculations of the direct net cost elements of eir's 2012-2013 USO funding
application, by reference to the relevant principles and methodologies set out in
D04/11.

TERA’s assessment of eir's 2012-2013 USO funding application involved gaining
an understanding of the approach to, and calculation of, the foregone revenue
as well as avoidable cost including operational expenditure (“OPEX”) and capital
expenditure (“CAPEX”) cost data.
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56.

S7.

58.

59.

60.

5.2

5.2.1

61.

62.

TERA'’s assessment considered the methodology and subsequent calculation of
the direct net cost of each of the USO services provided by eir.

Additionally, TERA’s assessment investigated any overlap between the direct
net cost estimates and the intangible benefit estimates, in order to ascertain
whether there was evidence of double counting and to ensure input values were
correct and consistent.

Following the process of engagement between eir and ComReg in relation to the
USO models in 2015 and 2016, TERA advised ComReg on certain clarifications,
required from eir. Frontier assisted eir in its response to these clarifications and
following a workshop with TERA and ComReg in February 2015, eir submitted a
number of reports prepared by Frontier containing responses to ComReg’s
guestions.

As a result of the above clarifications process, eir submitted its final 2012-2013
USO funding application to ComReg in July 2016, with a direct net cost claim
reduced by approximately €0.54M, to €9.21M.

TERA, having considered eir’s final 2012-2013 USO funding application, and on
the basis of its final assessment of the USO models, found the direct net cost to
be €8,923,182.

Input data

Revenue Data

The direct net cost calculation includes both the direct'® and indirect'® revenues
that eir would forego if the provision of services to uneconomic customers and
areas was no longer required. Where services are not part of the USO, both their
costs and revenues should be excluded from the USO model.

eir excluded certain revenues from the direct net cost calculation for a range of
reasons. TERA has evaluated eir's treatment of revenue in each of the USO
models to determine the relevance of each such inclusion or exclusion.

18 Direct revenues are those directly invoiced to a customer or another authorised operator.
19 Indirect revenues include services not directly invoiced to a customer.
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5.2.1.1 Key changes

63. TERA checked the reasonableness of the exclusion of each of the revenue
categories. In cases where TERA found the exclusion criteria were unclear, it
sought further explanation from eir (for example in relation to International and
National Freefone). Having reviewed and considered eir’'s explanation for the
exclusion of these revenues, TERA was satisfied that the exclusion of these
revenue categories was reasonable.

64. Once the relevant revenues were identified, revenue needed to be allocated
across MDF areas. For the purpose of allocating revenue to exchange areas eir’s
CDW 20 was used.

65. In line with Decision 4 of D04/11, eir allocated all the one-off revenue categories
to the year in which they were incurred, with the exception of PSTN connections,
which eir recognised in the same period as the initial connection, without
amortization. The PSTN connection revenues were, however, offset by the
corresponding costs which were treated in a similar manner. All connection
revenues except RAT and PSTN were also amortised in the regulatory accounts
over the expected customer lifetime, so that the model input data already took
amortisation into account?'. Having reviewed the calculations, TERA considered
that this approach was acceptable.

66. eir made the following changes to the treatment of working lines definition in the
2012-2013 calculations:

e |nclusion of :

PSTN

ISDN PRA/FRA lines over fibre;

POTS based retail FTTC lines;

WLR (WLR ISDN PRA/FRA lines over fibre);
Leased Lines (PPC End User Links (>155mb);
Supplementary (National Ethernet Lines)

e Exclusion of ;

e PSTN WIiFIHub lines;

e Leased Lines (International Private Circuits??; NGA WSEA and NGN
(multi-service access) retail lines; Fibre based national private circuits
(2Mb));

e Supplementary (Mobile backhaul lines; fibre based business IP lines).

20 Corporate data warehouse.

21 Response to ComReg questions on eir's 2010-2011 USO funding application, February 2015

22 The A end (originating circuit location) is generally associated with lines that are located in large
urban exchanges such as < etc.
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67.

68.

69.

5.2.1.2

70.

71.

eir's initial 2012-13 USO funding application omitted some broadband data
usage revenue. This was corrected in eir's final 2012-2013 USO funding
application.

eir's initial 2012-2013 USO funding application allocated specific supplementary
revenues to all lines where PSTN/ISDN rental charge was present rather than
only to the lines effectively generating this revenue. This was corrected in eir’s
final 2012-2013 USO funding application.

Having reviewed and considered eir's explanation, TERA was satisfied the
changes to the definition of working lines, the inclusion of broadband data usage
revenue, and the allocation of specific supplementary revenue to relevant lines
(as opposed to all lines) by eir were reasonable and appropriate in the context of
the 2012-2013 USO funding application.

ComReg’s preliminary view

Having considered the information available including the responses provided by
eir and its consultants during the clarifications process, and on the basis of the
assessment and review undertaken by TERA, ComReg is satisfied that the
treatment of revenue data in eir's final 2012-2013 USO funding application is
reasonable and is in accordance with the relevant principles and methodologies
in DO4/11.

ComReg’s preliminary view with respect to eir's compliance with Decisions 3, 4,
5, 6, 7 and 29 of D04/11 is set out in Figure 7 below.

D04/11 ComReg’s Preliminary View

Decision 3 | USO revenues shall be calculated on the basis of both the direct and indirect

revenues that an operator would forego as aresult of ceasing to provide services
to uneconomic customers.

ComReg is satisfied, on the basis of the assessment and review undertaken by TERA,
that eir’s calculation of USO revenues adequately included direct and indirect revenues
that it would forego as a result of ceasing to provide USO services to uneconomic
customers.

Decision 4 | Direct revenues shall include those revenues which are directly invoiced to a

customer for the services provided directly by the USP. They include:

* One-off connection charges: where the revenue should be allocated over the
expected life of the customer. In circumstances where a line is permanently
disconnected, the remaining unallocated one-off connection charges should be
allocated to that year of disconnection;

* Revenues associated with access (e.g. line rental);

« Calls (e.g. local, national, mobile, international, directory enquiries (“DQ”) and
premium rate services); and
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* Complementary services, such as, broadband services.

ComReg is satisfied, on the basis of the assessment and review undertaken by TERA,
that the revenue scope for direct revenues incorporated by eir corresponds with the
requirements of Decision 4.

Decision 5

Direct revenues shall include those revenues from another authorised operator
(“OAO”)(who is indirectly providing the service to the customer) using the USP’s
wholesale services and include, amongst other things:

* Wholesale access (single billing wholesale line rental (“SB-WLR?”);

* Wholesale calls; and

¢ Complementary wholesale services, such as Bitstream and Local Loop
Unbundling (“LLU”) etc.

ComReg is satisfied, on the basis of the assessment and review undertaken by TERA,
that the revenue scope for direct revenues incorporated by eir corresponds with the
requirements of Decision 5.

Decision 6

Indirect revenues shall include those revenues which are not directly invoiced
to a customer for the services provided directly by the USP. They include:

* Wholesale interconnection revenues: fixed termination and transit services as
aresult of inbound calls from another fixed / mobile networks, where an OAO is
invoiced for terminating and transiting a call on the USP network;

* Non-geographic numbers (e.g. 1800, 1850, 11811 and 1890 numbers);

* Economic USO customer calls to an uneconomic customer: firstly, the revenue
of the economic customers’ calls to uneconomic customers shall be allocated
to the uneconomic customer. If the uneconomic customer is now economic, as
result of the allocation, then a second stage is required to ensure that this
treatment does not make the previously economic customer into an uneconomic
customer as aresult. If as a result of this second stage the economic customer
becomes uneconomic, then itis only that portion of revenue which the economic
customer can spare without making themselves uneconomic that should be
allocated;

e Leased Lines: where initially all revenues associated with the leased line are
allocated to the uneconomic line. If the uneconomic point is now economic, as a
result of the allocation, then a second stage is required to ensure that this
treatment does not make the previously economic point into an uneconomic
point as a result. If as a result of this second stage the economic point becomes
uneconomic, then it is only that portion of revenue which the economic point
can spare without making themselves uneconomic should be allocated; and

¢ Replacement calls: where a net cost exists, replacement calls shall be
estimated and added to the net cost calculation (but only in circumstances where
“uneconomic” areas or customers have been firstly identified as commercially
uneconomic).

ComReg is satisfied, on the basis of the assessment and review undertaken by TERA,
that the scope of indirect revenues incorporated by eir corresponds with the
requirements of Decision 6.

Decision 7

Where it is clearly demonstrated that due to a lack of information beyond the
control of the USP, that it is not practicable for indirect revenues to be calculated
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in accordance with Decision No. 6, the USP may use an alternative approach
provided that it is properly supported with reasonable assumptions.

ComReg is satisfied, on the basis of the assessment and review undertaken by TERA
that given the lack of certain data, eir used an appropriate alternative approach.

Decision | Sampling may be used for certain aspects of the modelling of net cost, for

29 example the assumptions driving the size of replacement calls. Where sampling
is used, samples must be sufficiently representative of the population being
sampled. Where applicable, any application of a sampling methodology by the
USP must accord with ComReg Decision D07/10.

ComReg is satisfied, on the basis of the assessment and review undertaken by TERA,
that eir's use of data sampling when certain data could not be sourced or was not
available, was reasonably justified by eir and that samples were sufficiently
representative of the population being sampled.

Figure 7: Preliminary view - Compliance with Decisions 3, 4, 5, 6, 7 and 29 of D04/11

5.2.2 Cost Data

72. According to the principles and methodologies set out in D04/11, the cost data
includes both the capital and operating costs of providing the services relevant
for the USO. The avoidable cost concept is a fundamental determinant of the net
cost calculation; only the portion of costs that can be directly attributable to the
USO service, which can be included in the net cost calculation.

73. Furthermore, the avoidable costs included in the net costs calculation should be
those which are incurred in the most efficient way.

74. TERA evaluated eir’s treatment of cost including the categories of costs which
are included, whether they are avoidable, how costs are allocated to MDF’s and
how efficiency adjustments were made.

5.2.2.1 Key changes

75. TERA considered the cost categories which were identified by eir to ensure they
were treated correctly. eir included the following new OPEX and CAPEX cost
categories in its final 2012-2013 USO funding application:

e building pool CAPEX?3

e BIP and Ethernet SANS OPEX?4

23 eir's 2009/2010 funding application model had excluded the Capex associated with the building pool.
TERA considered that building pool Capex can be directly attributable to geographic areas, in the most
part identifiable at district level, and with particular MDFs in some cases.

24 eir's 2009/2010 funding application model included BIP and Ethernet SANS revenue, and omitted the
associated Opex.
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Having reviewed and considered eir’s inclusion of building pool CAPEX and BIP
and Ethernet SANS OPEX, TERA was satisfied that these amendments by eir
were reasonable and appropriate in the context of eir's final 2012-2013 USO
funding application.

Having considered the cost data, TERA assessed the portion of these costs
which could be avoided if certain MDF areas were no longer served by eir.

TERA noted that eir's changes in its definition of working lines (outlined above),
have resulted in some changes to the allocation of costs to MDFs.

TERA also noted that the costs from eir's HCA accounts, are in the main, not
identified separately for different MDF areas. Costs are therefore allocated to
areas using cost drivers.

Where an activity code was “indirect”, the avoidability percentage was estimated
by considering the SRT codes underpinning the activity code. eir provided further
information on access network OPEX avoidability in its final 2012-2013 USO
funding application and TERA noted that eir made some minor changes to the
categorisation of SRT codes (compared to its 2009-2010 USO funding
application).

TERA also conducted SRT sampling checks and was of the view that the impact
of these changes on the level of avoidable costs was negligible during this
financial period.

TERA’s assessment of eir's cost avoidability assumptions noted that eir used
access network costs to calculate the avoidable access network costs at the area
and customer level for each MDF. Having reviewed and considered eir’'s access
network cost avoidability assumptions in respect of OPEX, TERA was satisfied
that eir's avoidability assumptions were reasonable and appropriate in the
context of eir’s final 2012-2013 USO funding application.

In eir’s initial 2012-2013 USO funding application, its approach to cost allocation
was only based on the number of faults. TERA recommended that the allocation
of costs to “repair team areas” should be based on the number of repair staff in
each area; and the allocation of costs to MDFs, was based on the number of
faults in the MDFs, that make up each “repair team area”. eir's approach to the
allocation of the “Repair-Access” cost category was amended in eir’s final 2012-
2013 USO application? to incorporate recommendations made by TERA. TERA
considered this approach to be more aligned to the principle of cost causality and
the 2009 CAM?5.

25 The Frontier Direct Net Cost Report (Section 3.1.3) details the cost drivers used to allocate avoidable
OPEX costs to MDFs.
26 Copper Access Model.
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Finally, eir made a number of efficiency adjustments in line with principles and
methodologies of Decision 9 of D04/11.

In this respect, two methodological changes have been made to the fault rate
regression analysis in the USO model (from eir's 2009-2010 USO funding
application):

e Wholesale lines were out of the scope of the target fault rate, and therefore
have been excluded from the regression. As the Efficient target fault rate was
now defined based on faults on eir’s retail lines only, the number of working
lines was changed from “all lines” (excluding fibre) to only “PSTN and Retail
SABB lines”. The percentage of DSL lines (calculated by taking the number
of DSL lines and dividing this by the number of working lines), was updated
accordingly. Similarly the line density, calculated as the number of working
lines per square kilometre, was updated.

e The analysis has been performed on the number of faults rather than on the
LFI. According to eir, this led to more accurate regression results and, in
particular, allowed negative results to be avoided.

TERA considered that the above efficiency adjustment approach was
reasonable.

TERA also considered the allocation of distance sensitive costs, which are costs
that vary depending on the length of the line. These costs need to be allocated
to housing and isolated areas. eir maps the network service elements to 3
categories:

e distance sensitive
e non-distance sensitive
e provisioning

TERA reviewed the mapping of network elements to services for these cost
categories, and concluded, based on the available information, that eir's
approach was reasonable.

Cost-volume relationship (CVR'’s) is the curve that describes how the cost of the
core network changes in relation to call volumes. Based on TERA’s
recommendation in relation to eir's 2009-2010 USO funding application, eir
amended its final 2012-2013 USO funding application and provided further
clarification on the 2009-2010 cost curves for core network. The CVRs eir used
now assume that costs increased linearly between 76% and 100%. The cost for
cost category Billing-CDCS-CMA was zero in 2012-2013 and accordingly no
CVR was needed for this cost item.
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Having reviewed and considered eir’s further clarification on the use of cost
curves for core network, TERA was satisfied that these amendments by eir were
reasonable and appropriate in the context of eir's final 2012-2013 USO funding
application.

ComReg'’s preliminary view

Having considered the information available including the responses provided by
eir and its consultants during the clarifications process, and on the basis of the
assessment and review undertaken by TERA, ComReg is satisfied that the
treatment of cost data in eir's final 2012-2013 USO funding application is
reasonable and is in accordance with the relevant principles and methodologies
in DO4/11.

Figure 8 below sets out ComReg’s preliminary views in relation to eir's
compliance with Decisions 1, 2, 8, 9 and 12 of D04/11.

D04/11 ComReg’s Preliminary View

Decision

Decision 1 | The HCA methodology, properly adjusted for efficiencies and taking
account of the costs that could have been avoided by the USP without
having the USO, is the cost methodology that must be used to calculate
the net cost of the USO.

ComReg confirms, on the basis of the assessment and review undertaken by
TERA, that eir’s final 2012-2013 USO funding application adequately satisfies
the criteria set out in Decision 1.

Decision 2 | USO net costs shall be calculated on the basis of “all” capital costs and
“all” operating costs that could be avoided on a HCA basis, as if the
provision of services to uneconomic customers by a commercial
operator was not required under a USO. It is only the portion of costs,
both capital and operational expenditure for the given financial year, that
can be directly attributed to the USO service (i.e. the service activity
creates the cost) and which could have been avoided without the USO,
which are included in the net cost calculation.

ComReg is satisfied, on the basis of the assessment and review undertaken
by TERA, that eir has adequately fulfilled the criteria in Decision 2, save for as
noted in section 6 of this consultation, ComReg does not consider that
consultancy fees form part of the net cost.

Decision 8 | The avoidable costs included in the net cost calculation, shall be those
costs reflecting the provision of the USO which a commercial operator
would not ordinarily have provided, and which were incurred in the most
efficient way. These costs shall relate to: (a) the avoidable capital costs
associated with CAPEX i.e. depreciation; (b) OPEX; and (c) overheads
for the appropriate financial year.
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ComReg is satisfied, on the basis of the assessment and review undertaken
by TERA, that the avoidable costs eir included in the net cost calculation have
been prepared on an avoidable costs basis and that it appropriately reflects
the costs, considering both OPEX, CAPEX and overheads, incurred in the
provision of the USO which a commercial operator would not ordinarily have
provided.

Decision 9 | ComReg may use a number of methodologies to determine the
appropriate level of costs that would have been incurred by an efficient
operator, in order to determine the quantum of adjustments necessary
to the USP’s net cost calculation. These methodologies may include, but
are not limited to, the use of:

¢ The review of supporting documentation available, such as: cost-
benefit analysis reports; engineering reports; fault reports of
geographical areas, and other documents in relation to the business
case / investment decisions associated with the network roll-out and
upgrade;

¢ A line fault efficiency rate: applying the national LFI target rate
(corresponding to the financial year in question) at a regional level (and
allowing for appropriately reasoned variances) ;

¢ Independent survey report regarding the USP’s efficiency;

¢ Regulatory decisions from other jurisdictions that provide relevant
precedents and benchmarks; and

¢ The development of a model to assess the appropriateness of the
efficiency adjustment proposed by the USP.

ComReg is satisfied, on the basis of the assessment and review undertaken
by TERA, that eir has adopted appropriate methodologies in calculating costs
and efficiency adjustments to determine the appropriate level of costs that
would be incurred by an efficient operator in order to determine the quantum
of adjustments to the USP’s net cost calculation.

Decision 12 | An average depreciation charge for each class of network element
(based on an average cost and asset age) shall be developed by geo-
types (e.g. urban, sub-urban, rural etc.). The USP may allocate the
relevant depreciation charge (as reconcilable to the HCA accounts and
taking account of the principle of avoidable costs) for each exchange
area based on the asset requirements as determined by the Copper
Access Model (as updated or similar modelling tool). The calculation
must be sufficiently granular to allocate costs only to those network
elements actually used by users who are potentially uneconomic. In
making this allocation, the USP should draw on, and be prepared to
substantiate its investment profile / decision making, works-orders etc.,
so as to ensure that the allocation is appropriate (i.e. the USP should
satisfy itself that in making an allocation to an MDF area, it has not
allocated costs which are not reflective of the USP’s investment profile
in that MDF area).

ComReg is satisfied, on the basis of the assessment and review undertaken
by TERA that the depreciation method applied by eir is in accordance with
Decision 12.

Figure 8: Preliminary View - Compliance with Decisions 1, 2, 8, 9 and 12 of D04/11
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USO models 2012-2013

Broadly, the principles and methodologies required by D04/11 were reflected in
the USO models eir used to calculate the direct net cost of the USO, although,
as set out more specifically in section 5.3.4 and 6 of this consultation, ComReg
required certain adjustments to eir’s final 2012-2013 USO funding application.

The USO models were originally developed by eir as part of the 2009-2010 USO
funding application process. As ComReg and its consultants (TERA) conducted
an extensive review of eir's USO models as part of its assessment of the 2009-
2010 USO funding application, TERA’s assessment for 2012-2013 also analysed
changes in the USO models since it's 2009/10 USO application and the impact
of such changes.

eir's final 2012-2013 USO funding application is based on an updated version of
the 2009-2010 USO models.

The following section summarises the key changes:

e between eir's 2009-2010 USO funding application and eir’s final 2012-
2013 USO funding application

e changes in the approach in eir's initial 2012-2013 USO funding
application and eir’s final 2012-2013 USO funding application

e subsequent TERA adjustments agreed by ComReg and taken into
account in ComReg’s preliminary view of the calculated direct net cost.

Further details of the direct net cost calculation for each USO model and TERA’s
assessment are set out in the TERA Report.

Area Model

The Area Model calculates the direct net cost of uneconomic areas, with one
area corresponding to one MDF. The uneconomic areas are those which eir
claims would not be served by eir if it had no USO obligation.

TERA found that the direct net cost of uneconomic areas in the Area Model is
€268,296. This figure reflected the amount eir claimed in its final 2012-2013 USO
funding application.

Key changes

There were no changes in the methodology or approach to calculating the cost
of uneconomic areas in eir’s final 2012-2013 USO funding application, to that
adopted in eir's 2009-2010 USO funding application.
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TERA concluded that the changes in the direct net cost of reviewed MDFs were
due to changes in the input data as a result of changes in consumption, routing
factors and the regulatory accounts, as opposed to changes in the parameters
or design of the Area Model itself.

ComReg'’s preliminary view

Figure 9 below sets out ComReg’s preliminary view in relation to eir's compliance
with Decision 11 of D04/11.

D04/11 ComReg’s Preliminary View

Decision 11 | Uneconomic areas shall be identified at an MDF level.

ComReg confirms, on the basis of the assessment and review undertaken by
TERA, that eir has met the requirements of Decision 11 by identifying
uneconomic areas at an MDF level.

Figure 9: ComReg's Preliminary View - Compliance with Decision 11

ComReg confirms on the basis of the assessment and review undertaken by
TERA that the calculated direct net cost of the Area Model is €268,296.

Customer Model

The Customer Model calculates the direct net cost of uneconomic customers in
economic areas.

The total cost of uneconomic customers claimed in eir’s initial 2012-2013 USO
funding application was €8.39M. This figure was revised downwards by eir in its
final 2012-2013 USO funding application as a result of clarifications and
adjustments sought by ComReg and its consultants, to €8.29M.

The TERA report notes that a probabilistic approach was used in eir’s final 2012-
2013 USO funding application Customer Model, as opposed to using universal
account numbers (UAN). TERA listed a number of limitations as outlined by eir,
which restrict the ability to use the UAN:

e UAN is an account identifier (currently tracks accounts, not lines).
e An account may have lines at a number of different locations.

e Lines may also move between accounts (amalgamated or divided
accounts).

e Each time a line transfers from eir Retail to eir Wholesale, or from one
OAO to another, the relevant line is given a new UAN (so while the
telephone number may remain the same, the UAN does not).
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e eir's databases contained information that can identify the revenue of
individual customers, however, a similar identification of the costs was not
possible as costs were not recorded at an individual customer level.

The probabilistic based approach used by eir in its final 2012-2013 USO funding
application was the same approach as eir used in its 2009-2010 USO funding
application. The approach compared the distribution of net revenue with a
distribution of the avoidable costs of access, by calculating the expected number
of uneconomic lines in each economic MDF area and in turn, the expected
losses, from each of these lines.

PwC, as part of its AUP Report, reported a number of procedures it undertook to
review and validate the formulae used in the Customer Model.

TERA having reviewed eir's use of the probabilistic approach, concluded that
eir's approach was appropriate, absent the availability of more granular data, for
the following reasons :

e eir showed that revenue and costs were not correlated, thereby indicating
that a probabilistic approach was reasonable.

¢ UAN was related to a customer’s account as opposed to the number of lines
on the account, and therefore a UAN did not reflect individual access line
movement at the customer account level.

e There was a difficulty in matching revenue and line length information.

Key changes

In eir’s initial 2012-2013 USO funding application, TERA noted that eir adjusted
the assumptions underpinning the allocation of costs to lines (distance sensitive
CAPEX and OPEX), which led to a significant increase in the direct net costs of
the Customer Model.

Having reviewed eir's changes, TERA concluded that it was necessary to request
eir to amend its initial 2012-2013 USO funding application further to:

e align with the 2009 CAM model

¢ take into account the reality of deployment, and in particular, recognise
that the access line final drop may have a combination of both OPEX
and CAPEX, whether overhead or underground.

These changes were implemented by eir in the Customer Model in its final 2012-

2013 USO funding application in response to TERA’s recommendations and the
clarifications process between ComReg and eir.
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Further details of TERA’s recommendations and changes eir made to address
them in its final 2012-2013 USO funding application are detailed in the TERA
Report (at sections 7.2.3.1 to 7.2.3.3). In summary, these sections:

e describe TERA’s assessment of eir's changes (which included cross
checking the changes in assumptions with the 2016 CAM and explaining
why some of eir's assumptions could not be accepted); and

e explain TERA's alternative approach, which was implemented by eir in
its final 2012-2013 USO funding application.

ComReg'’s preliminary view

ComReg is satisfied, on the basis of the assessment and review undertaken by
TERA, that the use of a probabilistic approach for eir's final 2012-2013 USO
funding application in respect of the Customer Model is reasonable.

Based on eir's implementation of the changes recommended by TERA to
incorporate revised assumptions in the Customer Model, ComReg is satisfied
that the calculations and assumptions in eir's final 2012-2013 USO funding
application meet the requirements of Decisions 10, 12, 13 and 14 of D04/11.

ComReg’s preliminary view with respect to compliance with Decisions 10, 12, 13
and 14 of D04/11 are set out in Figure 10 below.

D04/11 ComReg’s Preliminary View

Decision

Decision 10 | The net cost calculation shall not include those customers who were
originally considered “uneconomic” but who have now become
profitable. The net cost calculation also does not include those
customers attained as a direct result of a competitive tendering process
(who are deemed “uneconomic”).

ComReg is satisfied, on the basis of the assessment and review undertaken
by TERA, that eir has met the requirements of Decision 10 by excluding
customers who were originally considered “uneconomic” and have now
become profitable.

Decision 12 | An average depreciation charge for each class of network element
(based on an average cost and asset age) shall be developed by geo-
types (e.g. urban, sub-urban, rural etc.). The USP may allocate the
relevant depreciation charge (as reconcilable to the HCA accounts and
taking account of the principle of avoidable costs) for each exchange
area based on the asset requirements as determined by the Copper
Access Model (as updated or similar modelling tool). The calculation
must be sufficiently granular to allocate costs only to those network
elements actually used by users who are potentially uneconomic. In
making this allocation, the USP should draw on, and be prepared to
substantiate its investment profile / decision making, works-orders etc.,
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so as to ensure that the allocation is appropriate (i.e. the USP should
satisfy itself that in making an allocation to an MDF area, it has not
allocated costs which are not reflective of the USP’s investment profile
in that MDF area).

ComReg is satisfied, on the basis of the assessment and review undertaken
by TERA that the depreciation method applied by eir is reasonable and meets
the requirements of Decision 12.

Decision 13 | Uneconomic customers in economic areas shall be identified based on
universal account numbers (“UANs”). However, if ComReg is satisfied,
because of a lack of information beyond the control of the USP, that it is
not practicable to identify uneconomic customers by UAN, the USP must
demonstrate that the use of an alternative approach has the equivalent
effect of identifying those customers.

ComReg is satisfied, on the basis of the assessment and review undertaken
by TERA, that eir has met the requirements of Decision 13. As there was a
lack of information which was beyond the control of eir it was not practicable
for eir to identify each uneconomic customer by its UAN and eir appropriately
applied a probability approach in order to identify uneconomic customers.

Decision 14 | The USP may calculate uneconomic customers in economic areas using
a probability analysis. However, the identification and allocation of these
costs must be consistent with Decision No. 12.

The parameters and assumptions used in the probability analysis must
be clearly documented and duly reasoned as to the circumstances why
the USP considers the customer uneconomic.

ComReg is satisfied, on the basis of the assessment and review undertaken
by TERA in relation to the Customer Model, that eir has adhered to the
requirements of Decision 12 and Decision 14 with respect to the use of a
probability approach for the identification and allocation of uneconomic
customers to uneconomic areas.

Decision 25 | Applications shall, with reference to the supporting model, clearly
identify (by MDF or by geographic location as appropriate), with
adequate reasoning and cogent evidence to justify that, those
customers or groups of customers (i.e. area), that in the absence of the
USO, the provision of the service would either not continue to be
provided or would never have been provided, to that customer or groups
of customers (i.e. area) by a commercial operator, or by the USP acting
as a commercial operator. The USP must provide its commercial
reasoning, including the respective parameters used in justifying its
decision, including, but not limited to:

* The current loss-making status of those customers or areas;

* The local density of those customers or areas;

* The respective distances from exchange for uneconomic customers;

* The network infrastructure / technology used to serve those customers
or areas; and

e Any other pertinent information the USP has used to influence its
decision making process.

ComReg is satisfied, on the basis of the assessment and review undertaken
by TERA, that eir's final 2012-2013 USO funding application identified
uneconomic customers appropriately and provided adequate reasoning for its
approach.
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Figure 10 : Preliminary View - Compliance with Decisions 10, 12, 13 and 14 of D04/11

On the basis of TERA’s overall evaluation of eir's methodological approach to
the Customer Model and the underlying direct net cost calculations for
uneconomic customers in economic areas, ComReg is of the preliminary view
that the calculated direct net cost of the Customer Model is €8,286,066.

Directories Model

The Directories Model calculates the net avoidable cost for the provision of a
printed directory (free of charge, at least once a year).

TERA found that the direct net cost of the Directories Model was €-< but as it
was profitable, reflected this amount as zero in the net cost calculation. This is
the same as the approach adopted by eir.

Key changes

There were no changes in the methodology or approach to calculating the
Directories Model in eir's final 2012-2013 USO funding application to that
adopted in eir's 2009-2010 USO funding application.

In relation to the printed directory, eir included an advertising charge paid by eir
(for presence of its logos and name on the front/back covers and inserts within
the printed directory) to TRUVO/FCR Media, in its final 2012-2013 USO funding
application.

TERA considered eir's own advertising in the printed directories was advertising
intrinsic to the commercial contract with TRUVO/FCR Media, where the cost
represented the benefit and TERA included this advertising charge as a cost in
the Directories Model. TERA advised that this item should not be included in the
intangible benefits estimates to ensure that there is no double counting between
the direct net cost calculation and the intangibles benefits, in accordance with
Decision 36 of D04/11.

TERA noted that, in any case, the inclusion or omission of the advertising charge
in the Directories Model would have no effect on the total calculated direct net
cost for 2012-2013. This is because the direct net cost of the Directories Model
is €-2<, and as noted above, is reflected as zero in the net cost calculation.

ComReg’s preliminary view

ComReg is satisfied, on the basis of the assessment and review undertaken by
TERA, that eir's final 2012-2013 USO funding application in respect of
Directories is consistent with the principles and methodologies of D04/11 and
specifically Decision 17 of D04/11.
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ComReg’s Preliminary View

For Directories, the net cost calculation shall use the total avoidable
cost, minus total revenues of this service.

ComReg is satisfied, on the basis of the assessment and review undertaken
by TERA that the approach, assumptions and calculations applied by eir in
arriving at the directories avoidable cost estimate, is in accordance with
Decision 17.

Figure 11: Preliminary View - Compliance with Decision 17 D04/11

ComReg confirms, on the basis of the assessment and review undertaken by
TERA of the Directories Model and the underlying direct net cost calculations,
that the calculated direct net cost of the Directories Model is zero as there is no
direct net cost associated with the USO directory services. The directory services
made a profit of €2<. As directory services are profitable, including the calculated
direct net cost of directories would not have increased the direct net cost of the
USO services overall, and are therefore reflected as zero.
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Payphone Model

The USO consists of the provision of a defined set of services to end-users at an
affordable price. As well as provision of access at fixed locations and telephone
services (as discussed above), these services include provision of public
payphones (mandatory public payphone provision).?’

With respect to loss making payphones, only those payphones that are subject
to USO obligations can be considered as part of the direct net cost. For the
avoidance of doubt, the USO only covers those payphones that are available on
the street, and in other public areas available to the public at all times (i.e.
unrestricted access).?8

The Payphone Model aims to calculate the direct net cost of uneconomic
payphones in economic areas (the potential cost of uneconomic payphones in
uneconomic areas are captured in the analysis of net costs in the Area Model
and therefore are excluded from the Payphone Model).?°

The Payphone Model identifies access, core, maintenance and phone card costs
as relevant for consideration in the direct net cost assessment. eir submitted that
relevant payphone revenue includes, amongst others, call revenue, advertising
revenue and WIFI revenue.

As set out in Figure 1 above, eir claimed as part of its final 2011-2012 USO
funding application a direct net cost of €331,099 for < uneconomic payphones
in economic areas. However, TERA found that, taking account of required
adjustments to the Payphone Model and other changes in the input data to the
Area Model (discussed below), the direct net cost was €311, 887.

Key changes

TERA set out that the changes made to the Area model between eir’s initial and
final 2012-2013 USO funding applications impacted the Payphone Model
because the latter model uses as an input both the average cost per line in each
MDF and the conclusion from the Area Model as to whether an MDF is economic
or not. Therefore, certain changes to the Area Model flow through to the
Payphone Model.

27 ComReg Document 12/71, D0O7/12 “The provision of telephony services under Universal Service
Obligations”, June 2012.

28 ComReg Document 06/14, “Universal Service Obligation - Relocation/Removal of Public Pay
Telephones”, 3 March 2006, , “Removals Policy”

29 This is to avoid a potential double count of these avoidable costs and revenues foregone, in
accordance with D04/11.
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In addition, TERA noted that eir's final 2012-2013 USO funding application
omitted to include the payphone advertising revenue (without providing an
explanation). However, TERA is of the view that this revenue would not be
obtained by eir absent the USO i.e. foregone. Therefore, TERA considers it
appropriate to make an adjustment to include the payphone advertising revenue
in calculating the direct net cost. Inclusion of this revenue led to a slightly lower
number of uneconomic payphones and a lower direct net cost of €311,887 (see
the adjustment in Figure 1 of this document).

Overall, TERA observed an increase in the number of uneconomic payphones
in economic areas and associated potential net costs compared to previous USO
application periods.

Having analysed eir's Payphone Model for cost identification and allocation as
well as the direct net cost estimate and, eir having made the necessary
adjustments to the Payphone Model following TERA’s recommendations, TERA
confirmed that the principles and methodology applied by eir within its Payphone
Model together with the resulting direct net cost estimate, subject to any further
adjustment that may be applied by ComReg on the basis of Decision 16, were in
accordance with Decisions 16 and 27 of D04/11 in this application period.

ComReg'’s preliminary view

ComReg is of the preliminary view, on the basis of the assessment and review
undertaken by TERA, and the subsequent amendment of the direct net cost
claimed in eir's final 2012-2013 USO funding application, that calculations
contained in the Payphone Model are in accordance with the principles and
methodology in D04/11.

However, during the application period 2012-2013, ComReg notes that eir was
required to adhere to the processes for the removal/relocation of public pay
telephones®® as set out in ComReg Document 06/143! (the “Removals/
Relocation Procedures”). The Removals/ Relocation Procedures as permitted
the removal of multi-site payphones on commercial grounds alone, provided
there is no total removal from the location. ComReg is of the preliminary view
that, under the Removals/ Relocation Procedures that was in place, eir had the
commercial freedom to potentially reduce the number of multi-site uneconomic
USO payphones. It may also have been the case that other payphones could
have been removed, if eir so wished, in accordance with the Removals/
Relocation Procedures.

Under Decision 16 of D04/11 (cited below), ComReg may apply a further
adjustment to eir’s direct net cost of fulfilling its USO payphone obligations for
2012-2013. In eir's final 2012-2013 USO funding application there were $<
uneconomic single site payphones and $< uneconomic multi-site payphones in
this period.
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In terms of potential impact of any adjustment, the direct net cost of the Payphone
Model is €311,887 which equates to approximately 3.50% of the total direct net
cost in 2012-2013. Accordingly ComReg is of the preliminary view that an
adjustment to the direct net cost of the Payphone Model on the basis of Decision
16 of D04/11 would not significantly impact the total direct net cost in 2012-2013.
ComReg also notes that any such adjustment would not impact on the
preliminary unfair burden assessment.

Therefore, for this application period, ComReg does not consider that it is
necessary to make any further adjustment to the Payphone Model on the basis
of Decision 16 of D04/11.

ComReg will continue to closely monitor the efficient deployment of USO
payphones and their associated net costs and may apply an adjustment to a net
cost estimate of payphone provision in future application periods if necessary.

D04/11 ComReg’s Preliminary View

Decision 16 | In respect of mandatory public payphone provision, the net cost
calculation shall be based on the total avoidable cost, minus the total
revenues foregone. Furthermore, for each public payphone that is
connected to a single exchange site, the access cost for a payphone will
be the same access cost as that of any line at the exchange site on which
it is connected. The avoidable access costs shall be calculated as an
estimate per line at the exchange site to which the public payphone is
connected. If the number of uneconomic payphones is considered
excessive and unreasonable, ComReg may adjust the net cost
calculation to reflect appropriate payphone coverage (in areas where
they are mandatory).

ComReg is satisfied, taking into account the adjustments to the Payphone
Model outlined in TERA'’s report and ComReg’s preliminary view that it not
necessary to apply a further adjustment to the net cost calculation for
uneconomic USO payphones on the basis of Decision 16, that eir's
methodology, assumptions and calculations in arriving at the USO payphones
direct net cost are in accordance with Decision 16.

Decision 27 | With respect to the provision of public payphones which are
“uneconomic”, sufficient detail shall be provided on their geographic
location and proximity of other public payphones operated by the USP
(irrespective of their profitability).

ComReg is satisfied, on the basis of the assessment and review undertaken
by TERA of eirs 2011/2012 USO funding application, that sufficient
information on uneconomic payphones was provided by eir in respect of the
location and proximity of uneconomic payphones for the purposes of this
application.
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Figure 12: Preliminary View - Compliance with Decisions 16 and 27 of D04/11

In summary, on the basis of the assessment and review undertaken by TERA of
eir's Payphone Model, ComReg is of the preliminary view that the calculated
direct net cost of the Payphone Model is €311,887.

Disabled End Users’ Services Model

The Disabled End Users’ Services Model calculates the net avoidable cost for
the provision of disabled end users’ services (text relay, specialised equipment,
and free directory enquiry and braille bills).

TERA found that the direct net cost of the Disabled End Users’ Services Model
was €0.06M. This amount reflects the direct net cost claimed by eir in its final
2012-2013 USO funding application.

Key changes

Decision 18 of D04/11 outlines requirements for the approach and calculation of
the net avoidable cost for the provision of disabled end users’ services.

There were no changes in the methodology or approach to calculating the
Disabled End Users’ Services Model in eir's final 2012-2013 USO funding
application. TERA considered that the methodology and calculations underlying
the Disabled End Users’ Services Model were in accordance with D04/11 and
were reasonable for inclusion in eir’s final 2012-2013 USO funding application.

ComReg’s preliminary view

ComReg is satisfied, on the basis of the assessment and review undertaken by
TERA, that the methodology, assumptions and calculations underlying the
Disabled End Users’ Services Model were in accordance with D04/11 and are
reasonable for eir's final 2012-2013 USO funding application. ComReg’s
preliminary view with respect to compliance with Decision 18 of D04/11 is set out
in Figure 14 below.
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5.4

148.

149.

150.

5.4.1

151.

5.4.2

D04/11 ComReg’s Preliminary View

Decision 18 | The net cost for the provision of specific USO services for disabled users,
shall be calculated using the total avoidable cost minus the associated
total revenues foregone. The avoidable cost shall include the cost
associated with the provision of USO special services over the standard
minimum level of service (e.g. “minicom” relay services, free directory
enquiries, etc.) and specialised equipment (e.g. restricted vision phones,
inductive couplers, etc.) minus the total revenue which is incremental to
the total revenue associated with the standard minimum level of service
to disabled users (which is appropriate to all operators).

ComReg is satisfied, on the basis of the assessment and review undertaken by
TERA that the methodology, assumptions and calculations applied by eir in
arriving at the Disabled End Users’ Services avoidable net cost estimate is in
accordance with Decision 18.

Figure 13: Preliminary View - Compliance with Decision 18 of D04/11
Direct net cost overlap with intangible benefits

In accordance with Decision 36 of D04/11, TERA’s assessment investigated
potential overlaps between the direct net cost calculations and the intangible
benefit estimates to ascertain whether there was evidence of double counting.
TERA also performed checks to ensure input or source values relevant to both
the direct net cost USO model and the intangible benefits model were correct,
used consistently and corresponded to the outputs of the relevant model.

This involved reviewing the Frontier Intangible Benefits Report and the Oxera
Intangible Benefits Report and informing ComReg of any potential overlaps.

Following these checks, TERA made adjustments to the direct net cost
calculations in the Payphone Model (as described in section 5.3.4 above). This
required some consequent minor adjustments to the intangible benefits
estimates, which Oxera made, where required.

Key changes

Despite the minor calculation adjustments referred to above, there were no
methodological changes resulting in an overlap between the direct net cost
calculations and the intangible benefits estimates in eir’s final 2012-2013 USO
funding application.

ComReg’s preliminary view

D04/11 ComReg’s Preliminary View

Decision 36 | For the identification of the benefits, ComReg will observe the following
key principles:
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e The benefits represent effects on a USP of providing the USO
which have not been accounted for in the direct costing
methodology (for example, any benefits that are directly
identifiable to specific revenue streams, including indirect and
replacement calls revenues are excluded having been covered by
the direct net cost calculation).

e Avoid the double counting of any benefits.

e The benefits are those accruing to the USP, as a consequence of
being the designated USP (any benefit arising from the fact that
the USP is a large player in the market is to be excluded from the
calculations).

ComReg is satisfied, on the basis of the assessment and review undertaken by
both Oxera and TERA, that there is no evidence of double counting with the
direct net cost methodology and that the appropriate benefits, accruing only as
a result of eir's USP status, are considered.

Figure 14: Preliminary View - Compliance with Decision 36 of D04/11

Overall direct net cost calculation - ComReg’s
preliminary view

ComReg is of the view, on the basis of the assessment and review undertaken
by TERA, that the changes to methodology between eir’s initial and its final 2012-
2013 USO funding application were appropriate, and that adjustments made by
ComReg to eir's final 2012-2013 USO funding application (regarding the
Payphone Model and consultancy fees) further improved the accuracy of the
direct net cost calculation in line with the relevant principles and methodologies
in DO4/11 outlined in this Section.

ComReg is of the preliminary view that the calculated direct net cost is
€8,923,182 (after a total downward adjustment of €289,009), as summarised in
Figure 15 below.
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USO Net Cost 2012-2013

2012-2013

eir's initial USO
funding
application

2012-2013

eir's final USO
funding
application

ComReg 17/95

2012-2013
ComReg's Preliminary
View

Uneconomic Areas £€709,473 £268,296 - £268,296

Uneconomic €8,390,511 €8,286,066 ) €8,286,066

Customers

Directories €0 €0 - €0
Direct net cost |Public Payphones €321,779 €331,099 (€19,212) €311,887
(a)

Sevices for £56.033 £56.033 ; £56,933

disabled end users

Consultancy fees* £269,797 £269,797 (€269,797) €0

Direct net cost €9,748,493 €9,212,191 (€289,009) €8,923,182
* ComPReg is of the preliminary view that consultancy fees are not a part of the net cost having regard to D04/11 and the provisions of the Universal
Service Directive and the Universal Service Regulations (as more fully set out in Section 6).

Figure 15 : Summary of Direct Net Cost

Q1

Do you have any observations on the results of ComReg’s direct net cost

calculation?
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6 Consultancy fees

154. eir's final 2012-2013 USO funding application included a figure of €269,797 for
“Consultancy Fees”. No explanation was given for the inclusion of this figure. At
the final stages of the assessment period in February and March 2017, at
ComReg’s request, eir provided further information including invoices in respect
of consultancy fees paid and details of the tendering process undertaken.?

155. ComReg is of the preliminary view that the consultants’ fees incurred and claimed
by eir in its final 2012-2013 USO funding application were not net costs of the
universal service but incurred in relation to the preparation of its application for
funding.

156. ComReg is of the preliminary view that, having regard to D04/11, the wording of
the Universal Service Directive and the Universal Service Regulations,
consultancy fees relating to the preparation and submission of a USO funding
application, which are not directly incurred as a result of the provision of USO
services, do not form part of the net cost. ComReg is of the preliminary view that,
on this basis and for the reasons outlined below, consultancy fees claimed by eir
should be excluded from the calculation of the net cost.

157. With respect to the specific costs that may be claimed by a USP as a
consequence of providing USO services, Decision 2 of D04/11 states that:

“It is only the portion of costs, both capital and operational expenditure for the
given financial year that can be directly attributed to the USP service (i.e. the
service activity creates the cost) and which could have been avoided without
the USO, which are included in the net cost calculation”.

158. This, in ComReg’s view, reflects the wording of Article 12 (Costing of universal
service obligations) of the Universal Service Directive and Regulation 11 of the
Universal Services Regulation. Specifically, Article 12(1) of the Universal
Services Directive identifies the object of the net cost calculation as follows:

“1). Where national regulatory authorities consider that the provision of
universal service as set out in Articles 3 to 10 may represent an unfair burden
on undertakings designated to provide universal service, they shall calculate
the net costs of its provision.”?

32 |n this correspondence, eir noted that the actual amount incurred in respect of consultancy fees was
approximately &< lower than the amount claimed in its final 2012-2013 USO funding application. eir
explained this was due to variances between estimates submitted as part of the claim and actual
amounts paid.

33 Article 12 (1) of the Universal Service Directive is transposed by Regulation 11 (1) of the Universal
Services Regulations, which states:
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In forming its preliminary view, ComReg further considered Article 13 (Financing
of universal services obligations) of the Universal Service Directive, which sets
out what costs may be entitled to financing (i.e. funding), if an unfair burden is
found to exist and a sharing mechanism were to be established. In this regard,
Article 13 (2) states:

“(2) ...Only the net cost, as determined in accordance with Article 12, of the
obligations laid down in Articles 3 to 10 may be financed.”™*

ComReg also had regard to Part B of Annex IV of the Universal Service Directive
which states that:

“The recovery or financing of any net costs of universal service obligations
requires designated undertakings with universal service obligations to be
compensated for the services they provide under non-commercial conditions.”®

Having regard to the Universal Service Directive, the Universal Service
Regulations and Decision 2 of D04/11, ComReg is of the preliminary view that
consultants’ fees incurred by eir are disallowed from the net cost as they relate
to the preparation and submission of the USO funding application and not to the
provision of USO services.

ComReg is further of the view that the cost of making such a USO funding
application may involve some services provided by consultants to advise eir in
submitting its USO funding application, and which legitimate costs are not costs
of any universal service obligation referred to in Articles 3 to 10 of the Universal
Services Directive. The decision to make a USO application for funding is eir’s
commercial decision and is not required by any universal service obligation. It
should be noted that ComReg also considers that the costs attributable to
preparing a USO funding application should decrease over time. In this respect,
ComReg notes that since eir's 2009/10 USO funding application, the consultancy
fees claimed by eir have decreased considerably from €750,000 to €269,797 in
eir’s final 2012-2013 USO funding application.

Q2.

Do you have any observations on ComReg’s preliminary view that
consultancy costs incurred in respect of a USO funding application do
not form part of the net cost?

“11. (1) Where an undertaking designated as having an obligation under Regulation 3, 4, 5, 6, 8 or 9
seeks to receive funding for the net costs of meeting the obligation concerned, it may submit to the
Regulator a written request for such funding.”

34 Article 13 (2) of the Universal Service Directive is transposed by Regulation 12 (2) of the Universal
Services Regulation as follows:

“(2) The Regulator shall establish a sharing mechanism administered by it or a body independent from
the designated undertaking, which body shall be under the supervision of the Regulator. Only the net
cost, as determined in accordance with Regulation 11, of the obligations provided for in Regulation 3,
4, 5, 6, 8 or 9 may be financed.”

35 The same wording appears in the Universal Service Regulations at Schedule 2, Part B.
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7/  Approach to calculating intangible
benefits

163. This section sets out ComReg’s preliminary view on the intangible benefits
calculation of eir's final 2012-2013 USO funding application (Figure 16).

164. Decision 35 of D04/11 requires that the net cost calculation must assess the
benefits, including intangible benefits that accrue to the USP, by virtue of being
the USP. It provides that, at a minimum, ComReg will consider the following
benefits:

e Brand recognition3®
e Ubiquity

e Life-cycle

e Marketing

165. Decision 36 of D04/11 sets out the key principles underpinning the identification
and quantification of the aforementioned intangible benefits, summarised as
follows:

e The benefits represent effects on a USP of providing the USO which have not
been accounted for in the direct costing methodology

¢ Avoid the double counting of any benefits

e The benefits are those accruing to the USP, as a consequence of being the
designated USP (any benefit arising from the fact that the USP is a large
player in the market is to be excluded from the calculations).

166. Decision 37 refers to methodologies and data sources for calculating the
benefits. In reviewing the calculations and data sources used by the USP to
assess the value of benefits, Decision 37 notes that ComReg reserves the right
to implement alternative methodologies and data sources to verify the
appropriateness of the value of the benefits resulting from the USO.

36 This may also be referred to in this consultation document as “enhanced brand recognition”.
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167. ComReg commissioned Oxera to review the Frontier Intangible Benefits Report
for 2012-2013, which outlined eir's approach to the estimation of the intangible
benefits and to obtain its view as to the robustness and accuracy of the estimate
for inclusion in the net cost. Oxera’s assessment was provided to ComReg in the
Oxera Intangible Benefits Report, published as part of this consultation at Annex
3.

168. eir's initial and final intangible benefits estimates, an adjustment made by
ComReg and its consultants to eir’s final 2012-2013 USO funding application,
and ComReg’s preliminary view of the value of intangible benefits is set out in
Figure 16 below.

2012-2013
2012-2013 2012-2013 ComReg's
Preliminary View
USO Net Cost 2012-2013 eir's initial USO eir's final USO
funding funding
application application
Enhanced brand €1536 276 £1.002,351 €1,002,351
recognition
Intangible  |Life-Cycle £210,824 €167257 €167,257
benefits (b)
Ubiquity £32,805 £11,144 £11,144
Marketing £20,131 £19,406 (£725) €18,681
Total intangible €1,800,036 €1,200,158 (€725) €1,199 433
benefits

Figure 16 : eir’s initial and final estimates and ComReg’s preliminary view of the Intangible
Benefits

169. ComReg, having considered the Oxera Intangible Benefits Report, the TERA
Report, and information submitted by eir in response to the clarifications process,
is of the preliminary view that eir’s final 2012-2013 USO funding application is in
adherence with D04/11 and specifically in terms of the intangible benefits
assessment, with Decisions 31, 35, 36 and 37 of D04/11.

7.1 Overview of Oxera’s intangible benefits assessment

170. Oxera undertook a detailed assessment of the methodologies and calculations
applied by Frontier on eir's behalf®’, to establish the estimate of the intangible
benefits generated as a result of the provision of USO services in 2012-2013.

171. The Oxera Intangible Benefits Report is structured as follows:

37 “Frontier Intangible Benefits Report - Frontier Economics (2016), ‘Intangible Benefits of Universal
Service Provision in Ireland —2011/12 and 2012/13; A report prepared for eir’, July 2016.” (the “Frontier
Intangible Benefits Report”)
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e Section 2 summarises Oxera’s assessment of eir's approach to
estimating the enhanced brand recognition benefits, by virtue of
being the USP.

e Section 3 summarises Oxera’s assessment of eir's approach to
estimating the life cycle benefits, by virtue of being the USP.

e Section 4 summarises Oxera’s assessment of eir's approach to
estimating the ubiquity benefits, by virtue of being the USP.

e Section 5 summarises Oxera’s assessment of eir's approach to
estimating the ubiquity benefits, by virtue of being the USP.

Oxera’s assessment of eir's 2012-2013 USO funding application involved:

e developing an understanding of the approaches and methodologies adopted
by eir and determining their rationale and suitability in calculating the
estimation of each intangible benefit category.

e evaluating the methodologies adopted in eir's USO funding application and
the estimates of each intangible benefit category, in respect of their
effectiveness and robust implementation in the overall analysis.

Oxera raised a number of queries and requests for clarification in relation to the
approach used by Frontier. This led to a process of engagement between
ComReg and eir, whereby eir engaged Frontier to provide ComReg with
responses to Oxera’s queries. This led to some changes in the methodological
approach to the calculation of the intangible benefits and, therefore, to the final
estimates included in the Frontier Intangible Benefits Report submitted as part of
eir’s final 2012-2013 USO funding application.

Additionally, as set out in Section 5, TERA analysed and advised ComReg in
relation to the direct net cost elements of the USO for 2012-2013. Oxera liaised
with TERA in relation to certain matters to ensure there was no overlap or double
counting between revenues accounted for in the direct net cost and the intangible
benefits estimates.

It should be noted that a number of the inputs from the direct net cost USO
models (the Area Model and Customer Model) are used in the calculation of
some of the intangible benefits. Therefore, adjustments made by eir to these
USO model inputs have also resulted in changes to the estimates for intangible
benefits between eir’s initial 2012-2013 USO funding application and its final
2012-2013 USO funding application.
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176.

7.2

177.

178.

7.2.1

179.

180.

181.

Figure 16 above sets out the estimates for each intangible benefit category as
verified by ComReg and its consultants. The key changes in eir’s final 2012-2013
USO funding application with respect to the methodology and calculations used
to estimate intangible benefits are summarised in this Section and further details
are set out in the Oxera Intangible Benefits Report.

Identification and quantification of the intangible
benefits

As noted above, Decisions 35 and 36 of D04/11 set out the principles to identify
of the benefits (including intangible) that can accrue to the USP, and to avoid any
double counting of benefits between the direct net cost calculation and the
intangible benefits estimate.

In accordance with Decision 35 of D04/11, eir's final 2012-2013 USO funding
application estimates the following benefits:

e Enhanced brand recognition;
e Ubiquity;
e Life-cycle; and
e Marketing.
Enhanced brand recognition

Enhanced brand recognition refers to the benefits generated as a result of
greater brand recognition, corporate reputation and associated goodwill as a
result of the provision of USO services.

Changes were made by Frontier to the calculation of enhanced brand recognition
due to queries raised by Oxera and communicated to eir, via ComReg, during
the clarifications process. This resulted in the enhanced brand recognition
estimates set out in eir's initial 2012-2013 USO funding application decreasing
from €1.54M to €1.00M in eir's final 2012-2013 USO funding application.

Oxera has reviewed the approach taken by eir in determining the value of brand
recognition benefits. In Oxera’s view, eir’s high-level principles for estimating the
enhanced brand recognition benefit were consistent with D04/11. It was noted
by Oxera that the specific micro economic model used by eir and its application
of principles had been modified to take account of Oxera’s previous
recommendations on improvements to the methodology for this benefit valuation
(e.g. sample size, survey questions etc.). This is set out in detail in the Oxera
Intangible Benefits Report.
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182.

7.2.2

183.

184.

185.

186.

187.

On the basis of the analysis and reasoning set out in the Oxera Intangible
Benefits Report, ComReg is of the preliminary view that the value estimated by
eir for the enhanced brand benefit of €1.00M for the purposes of eir's final 2012-
2013 USO funding application is reasonable.

Life-Cycle benefits

Potential life-cycle benefits that may be enjoyed by the USP over time, include
subscribers who may have been uneconomic, but who become profitable owing
to changes in respect of usage of the USP’s services.

eir used a net present value approach to estimate the profits generated from
uneconomic customers in each year over their lifetime, based on forecasts of
future volumes, prices and avoidable costs. The present value of this stream of
profits was then calculated for each customer. Customers who had a positive net
present value (from a life-cycle perspective) were considered to be economic
and were removed from the list of uneconomic customers when the direct net
cost of the USO was calculated. The benefit was therefore calculated as the
reduction in the estimated net cost of the USO due to the removal of customers
and areas that were uneconomic in a single year, but economic from a life-cycle
perspective.

eir has used a time horizon of five years as it considered that eir's customer
lifetime was the appropriate time period to use when calculating the life-cycle
benefits.*®

Oxera found eir's approach to estimating the life-cycle benefits and the
assumptions used as part of the calculation to be reasonable. Oxera noted that
eir's high-level principles for estimating life-cycle were consistent with the
principles followed in eir's 2009/10 Intangible Benefits Report3®. Oxera noted,
however, that the application of the principles had been modified to take account
of Oxera’s recommendations in respect of eirs 2009-2010 USO funding
application (e.g. change in the lifetime of customers and clarification of
assumptions re distribution of telecoms revenues). These changes are set out in
further detail in the Oxera Intangible Benefits Report.

Oxera has also confirmed certain matters with TERA to ensure there was no
overlap or double counting between revenues accounted for in the direct net cost
calculation and the intangible benefit estimates.

38 eir uses a time horizon of five years to generate a ‘central estimate’. &<
39 WIK-Consult, ‘Intangible Benefits of Universal Service Provision in Ireland; Report for eircom for the
2009/10 financial year’, 30 November 2012.
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189.
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190.

191.

192.

193.

194.

195.

Overall, Oxera considered that eir's approach to estimating the life-cycle
benefits, and the assumptions used as part of the calculation, were reasonable
and consistent with D04/11.

On the basis of the analysis and reasoning set out in detail in the Oxera Intangible
Benefits Report, ComReg is of the preliminary view that the value estimated by
eir for the life-cycle benefits of €167,257 for eir’s final 2012-2013 USO funding
application is reasonable.

Ubiquity benefits

Ubiquity benefits refer to the profit that the USP derives, owing to its USP status,
from retaining a proportion of consumers who move from uneconomic to
economic areas. Specifically, some customers who migrate are likely to remain
as customers of the USP rather than switching to an alternative provider,
because they are aware that the USP can provide them with services in all areas
and are uninformed about the presence of other providers.

In addition, ubiquity benefits can arise from the ability of the USP to market to
business customers that it is able to service their requirements nationally.
Ubiquity benefits may also arise from the economic benefit a USP derives as a
result of positive network externalities.

eir's estimate of the ubiquity benefits is solely based on the benefits arising from
migration flows, i.e. an estimate of the increase in profit margins that eir
generated from retaining a greater share of customers moving from uneconomic
to economic areas, as a result of its USP status, than it would otherwise have
retained.

In the 2012-2013 USO funding application, eir included an additional parameter,
alpha (a), that was not included in eir's 2009/10 Intangible Benefits Report, to
reflect that only some of its customers were unaware of alternative providers
when they move.

Alpha (a) represented the percentage of eir residential customers who were
unaware of alternative providers. This parameter has been added to ensure that
only customers who moved from uneconomic to economic areas and who were
unaware of alternative providers were included in the calculation.

Oxera also noted that the way in which B*° is calculated for eir’s final 2012-2013
USO funding application*! has been changed since eir's 2009/10 Intangible
Benefits Report, although the meaning of the term remained the same.

40 B is eir's market share among migrants from uneconomic to economic areas — eir's market share in
economic areas;
41 This change was made between the original and final applications for 2012/13.
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199.

200.

201.

202.

The number of eir customers was based on the number of eir’s lines as opposed
to the number of accounts. eir clarified, and Oxera agreed, that for the purposes
of estimating ubiquity benefits the number of lines was used consistently
throughout the calculations.*?

Oxera noted that eir’s high level principles for estimating ubiquity benefits were
consistent with the principles followed in eir's 2009/10 Intangible Benefits Report,
though some aspects of eir's intangible benefits model have been modified to
take account of Oxera’s recommendations in respect of its 2009-2010 USO
funding application. On the basis of the analysis and reasoning set out in the
Oxera Intangible Benefits Report, Oxera considered that the approach used by
eir to calculate the ubiquity benefit was reasonable.

Having reviewed Oxera’s assessment of the methodology and calculation of
ubiquity benefits, ComReg is of the view that eir's approach and estimation of
ubiquity benefits for the purpose of its final 2012-2013 USO funding application
is reasonable. On the basis of advice provided by Oxera and TERA, ComReg is
of the preliminary view that ubiquity benefits of €11,144 are reasonable to include
in the net cost calculation.

Marketing benefits

Marketing benefits associated with the USO include the benefits that the USP
may derive from having access to customer data that is acquired because it is
the USP, and from being able to advertise itself on uneconomic public payphones
at no cost.

eir's estimate solely focused on the benefits generated from advertising on
uneconomic public payphones. eir argued that benefits from being able to use
customer data from uneconomic customers and from displaying its logo on WiFi
hotspot login pages, was either likely to be negligible or could not be quantified
robustly.

eir's approach to calculating the marketing benefit was consistent with the
approach taken in eir's 2009/10 Intangible Benefits Report.

eir's estimate of the marketing benefits (€19,406) in its final 2012-2013 USO
funding application decreased slightly from eir’s initial 2012-2013 USO funding
application (€20,131) due to changes in the direct net cost USO models that fed
into the calculation of intangible benefits (i.e. changes in the number of
uneconomic USO payphones identified in the Payphone Model).

42 eir noted that basing the number of eir subscribers on the number of eir's lines is a reasonable
approach and eir has also highlighted that the difference in the number of lines and the number of
accounts has a very marginal impact on the estimated intangible benefits. We have been unable to test
the impact of the assumption on the estimate of ubiquity as the intangibles model is based on data for
individual lines.
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Oxera also made a minor downward adjustment of €725 to eir's estimate of
marketing benefits in its final 2012-2013 USO funding application. This
adjustment was made to reflect a decrease in the number of uneconomic USO
payphones, following an adjustment TERA made to the direct net cost Payphone
Model (see section 8.2.1 of the TERA Report and sections 5.2 and 5.3 of the
Oxera Intangible Benefits Report). eir's marketing benefit estimate was
accordingly adjusted by Oxera, resulting in a reduced marketing benefit of
€18,681 Oxera noted that eir’s high-level principles for estimating the marketing
benefits were consistent with the principles followed in eir's 2009/10 Intangible
Benefits Report, which Oxera considered were reasonable.

ComReg’s preliminary views — total intangible benefits
and positive net cost

ComReg is of the view, on the basis of the assessment and review undertaken
by Oxera and following a downward adjustment of €725 to the marketing benefit,
that €1,199,433 is a reasonable estimate of the total intangible benefits that
arose from eir’s provision of the USO in 2012-2013 and that this amount should
be included in the net cost calculation.

D04/11 ComReg’s Preliminary View

Decision 31 The calculation of the benefits of the USO shall be
completed by an external expert, independent of the USP.
These calculations must clearly set out: the respective
methodologies; assumptions and supporting
documentation used at deriving the benefits of the USO.

These calculations must provide: (a) the benefit (in
monetary terms) that the USP derives as a commercial
operator; (b) the benefit (in monetary terms) that the USP
derives as a result of the USO; and (c) a reconciliation with
reasoning to explain the incremental difference between (a)
and (b).

ComReg confirms, on the basis of the assessment and review
undertaken by Oxera, that eir has provided reports prepared by
external experts, Frontier, for the purposes of calculating the
benefits of the USO. The reports clearly set out the necessary
calculations, methodologies and assumptions applied in
calculating the benefits of the USO.

Decision 35 The net cost calculation must incorporate an assessment of
the benefits, including intangible benefits that can accrue to
the USP. ComReg will consider, at a minimum, the following
benefits (as a result of the USO) for a USO net cost

calculation:
e Enhanced brand recognition.
e Ubiquity.
e Life-cycle.
e Marketing.
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ComReg confirms, on the basis of the assessment and review
undertaken by Oxera, that eir's estimations assessed the
relevant benefits.

Decision 36 For the identification of the benefits, ComReg will observe
the following key principles:

e The benefits represent effects on a USP of providing
the USO which have not been accounted for in the
direct costing methodology (for example, any
benefits that are directly identifiable to specific
revenue  streams, including indirect and
replacement calls revenues are excluded having
been covered by the direct net cost calculation).

e Avoid the double counting of any benefits.

e The benefits are those accruing to the USP, as a
consequence of being the designated USP (any
benefit arising from the fact that the USP is a large
player in the market is to be excluded from the
calculations).

ComReg is satisfied, on the basis of the assessment and review
undertaken by both Oxera and TERA , that there is no evidence
of double counting with the direct net cost methodology and that
the appropriate benefits, accruing only as a result of eir's USP
status, are considered.

Decision 37 The methodologies to assess the value of the benefits that
will actually be used cannot be prescribed in advance of
receiving an application for USO funding from the USP.

Pending receipt of the first USO funding application,
ComReg will actively continue to evolve and refine a number
of potential methodologies for the purposes of valuing the
benefits of the USO.

ComReg reserves the right to implement alternative
methodologies and data sources to verify the
appropriateness of the value of the benefits resulting from
the USO.

During the course of the USO funding application
assessment, ComReg will review the valuation of the
benefits provided by the USP.

ComReg engaged with Oxera to review the estimates prepared
by Frontier (eir's independent expert) of the benefits to the USP.
This included a review of the robustness and accuracy of the
estimates and methodologies used by eir.

Figure 18: ComReg's Preliminary View - Compliance with Decisions 31, 35, 36 and 27 of D04/11

205. The net cost, as calculated equates to the difference between the avoidable costs
attributable to the provision of the USO (both direct and indirect) minus the
revenues (both direct and indirect) attributable to the provision of the USO.
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Taking account of ComReg’s preliminary views of the calculated direct net cost
and the total intangible benefits that arose from eir’s provision of the USO, as
outlined in Section 5 and Section 7 respectively, ComReg is of the preliminary
view that there is a positive net cost to eir for the financial year 2012-2013 of
€7,723,749.

Q3.

Based on ComReg’s assessment, detailed in Sections 5 and 7, do you
have any observations on ComReg’s preliminary view that the positive
net cost for 2012-2013 is €7,723,7497
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8 Determination of an unfair burden

8.1 Assessment approach

207. The existence of a positive net cost does not automatically constitute an unfair
burden or automatically give rise to the need for USO funding. D04/11 sets out
the principles and methodologies to be considered in determining whether a net
cost represents an unfair burden on a USP.

208. On receipt of an application for funding from the USP, and having established
that there is a positive net cost to the USP of providing the USO, ComReg will
determine whether this positive net cost represents an unfair burden on the USP,
on a case by case basis.

2009. In summary, based on Oxera’s analysis in the Unfair Burden Report 2012-2013,
ComReg’s preliminary view is that for the financial year 2012-2013 the positive
net cost did not constitute an unfair burden on eir.

210. The analysis in Oxera’s Unfair Burden Report 2012-2013 is conducted on the
basis of the positive net cost figure claimed by eir of €8.01m, rather than
ComReg'’s preliminary view of the lower positive net cost figure of €7.72m.43

211. This section provides an overview of the steps that ComReg, with the benefit of
Oxera’s advice, took in arriving at its preliminary view as to whether the positive
net cost to eir of providing the USO in 2012-2013 constituted an unfair burden.

212. To facilitate ComReg in forming its preliminary view and draft determination as
to whether or not there is an unfair burden on eir in respect of its final 2012-2013
USO funding application, ComReg engaged Oxera to assess the relevant
information and data relevant to eir’s financial period 2012/13.

213. Oxera was instructed to conduct its analysis by reference to the established
principles and methodologies for assessing an unfair burden in Decisions 38 to
42 of DO4/11. For ease of reading, these decisions are set out below:

43 It should be noted that ComReg’s preliminary view on the unfair burden assessment would not be impacted had
Oxera instead based its analysis on the positive net cost figure as adjusted by ComReg of €7.72M.
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Decisions 38 to 42 of D04/11

e (Decision 38) — For there to be an unfair burden, three cumulative conditions must be
met:

There must be a verifiable and verified direct net cost
The benefits of the USO must not outweigh the net cost (i.e. there is a positive net cost)

This positive net cost is (a) material compared to administrative costs of a sharing
mechanism, and (b) causes a significant competitive disadvantage for a USP.

(Decision 39) — Administrative cost assessment - if the positive net cost is relatively
small, ComReg will determine, on the basis of audited costs of the USO, whether USO
financing is or is not justified, taking into account the administrative costs of establishing and
operating a sharing mechanism (compared to the positive net cost of the USO) and taking
into account whether these costs are disproportionate to any net transfers to a USP.

(Decision 40) — Assessment of the USP’s financial position - if the positive net cost is
not relatively small, ComReg will assess whether or not this net cost significantly affects a
USP’s profitability and/or ability to earn a fair rate of return on its capital employed.

(Decision 41)—Competitive distortions assessment - if the positive net cost significantly
affects a USP’s profitability, ComReg will assess whether or not such a net cost materially
impacts a USP’s ability to compete on equal terms with competitors going forward.

e (Decision 42) —Supporting criteria to determine unfair burden -

ComReg will use the following criteria, statically and dynamically, to determine whether or not
a net cost burden is actually unfair:

1. Changes in profitability, including an understanding of where a USP generates most of its
profits over time.

2. Changes in accounting profits and related financial measures—e.g. earnings before
interest, tax, depreciation and amortisation (EBITDA) analysis.

3. Changes in direct USO net cost, if any, over time.

4. Estimates of average level of cross-subsidy between classes of more or less separately
accounted for services, and changes in these over time.

5. Changes in prices over time.
6. Changes in market share and/or changes in related markets.

7. Market entry barriers.

Summary of Oxera’s unfair burden assessment
Oxera’s assessment was provided to ComReg in a report referred to as the

“‘Unfair Burden Report 2012-2013”, published as part of this consultation at
Annex 4. The Unfair Burden Report 2012-2013 is structured as follows:
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Section 2 summarises the approach taken by Oxera to assess whether the net
cost represents an unfair burden.

Section 3 presents analysis of the level of the net cost, consistent with Decision

Section 4 consistent with Decision 40 and Decision 42, presents analysis of
eir's financial position including the impact of the net cost on eir’s profitability
and ability to earn a fair rate of return on capital employed, and sets out Oxera’s
view on whether the net cost for this application represents an unfair burden.

Section 5 sets out Oxera’s conclusion to inform ComReg’s determination

215. In summary, Oxera carried out the following assessments:

Administrative cost assessment (Decision 39)* - Oxera determined that
the net cost of the USO is not small relative to the administrative costs of
establishing and operating a sharing mechanism.

Assessment of the USP’s financial position in 2012-2013 (Decision 40)
- Oxera, having assessed that the net cost of the USO was not small relative
to the administrative costs of a sharing mechanism (Decision 39), and
having regard to the criteria outlined in Decision 42, analysed the USP’s
financial position in 2012-2013. This analysis included an assessment of
the absolute level of eir's profitability as well as its return on capital
employed.

Oxera also considered additional financial indicators, and as broader
context for the profitability analysis, indicators of eir's economic situation
such as its pricing and fixed line market share, which illustrate the context
of the fixed line market in which eir operates. Oxera found that the USP’s
profitability and ability to earn a fair rate of return on its capital employed*>
had not been significantly affected by the USO.

Oxera set out its findings in relation to quantitative indicators relevant to its
unfair burden assessment, in Table 1.1 of its Executive Summary (below):

44 In this context, Oxera also had regard to Decision 38 (iii) (a) which states that one of the conditions
to be met before an unfair burden can be found it that: “This positive net cost is (a) material compared
to administrative costs of a sharing mechanism”.

45 Based on asset values reported in eir's HCA regulatory accounts for the financial period 2010/2011
(which reflect the HCA cost methodology required by Decision 1 of D04/11).
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Quantitative indicators to assess unfair burden

2012/13 Relevant section

USO net cost €8.0m Section 3

Administrative costs? €0.4m Section 3

Earnings before interest and taxes (EBIT) €259m Section 4.1
Return on capital employed (ROCE) 16.0% Section 4.1
Increase in ROCE, if there were no USO net cost 0.50% Section 4.1
WACC range (point estimate) 7.77-11.08% (10.21%)  Section 4.1
USO net cost as a proportion of revenue 0.79% Section 4.2
USO net cost as a proportion of EBIT 3.1% Section 4.2
Market share by revenue? 53% Section 4.3
Annual change in total ARPU [3<] Section 4.3
Annual change in total customers [¥<] Section 4.3

Note: 1 We have not estimated a new figure of administrative costs for this application; rather, we have used the
figure which applied in the assessment of the 2009/10 funding application. The extent of the differential between
the current net cost of the USO (i.e. €8.0m) and the previous estimate of administrative costs of €0.4m is
significant enough to suggest that an increase in administrative costs (e.g. due to inflation) since 2009/10 would
not have eliminated this differential. 2 The market share by revenue is based on total external revenues from fixed-
line services.

Source: Oxera analysis.

o Scope of the relevant business — fixed line: It should be noted that Oxera’s
analysis of eir’s financial position was based on eir’s fixed-line business. This
includes all of eir's integrated fixed-line business, including wholesale and
retail, business and residential, including data communications and
interconnection services but excludes mobile services. Amongst other things,
Oxera considered this was appropriate because eir's integrated fixed-line
business represents a good proxy for the profitability of the businesses that
could be directly linked to the USO network.

o Oxera’s analysis in support of the choice of the fixed line business is further
outlined in Appendix Al, ‘The scope of the relevant business’ of the Unfair
Burden Report 2012-2013.

o Oxera’s findings - The Executive Summary of Oxera’s Unfair Burden Report
2012-2013 summarises its findings as follows:

“Given the USP’s financial position in 2012/13, Oxera is of the view that
the net cost did not significantly affect eir’s profitability, and its ability
to earn a fair rate of return on its capital employed. Oxera has not
therefore applied Decision 41 (i.e. whether the net cost materially
impacts eir’s ability to compete on equal terms with competitors going
forward).
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In summary, eir’s financial position indicates that, in the period
under assessment, the net cost of the provision of the USO did not
impose an unfair burden. During the financial year 2012/13, eir
provided the USO while earning profits that were in excess of the
regulatory allowed weighted average cost of capital (WACC),
referred to as the ‘competitive benchmark’.6 Notwithstanding a
decline in its total number of customers, and a decline in eir’s
average revenue per user in 2012/13 relative to the 2011/12 financial
year and it retained a majority market share by revenue in the fixed-
line market, and it was well positioned to internalise the cross-
subsidy in providing the USO.”

SWACC is a benchmark measure of the return that investors (i.e. equity owners and lenders) can
expect from investing in a business. See section 4 for further discussion.

Following Oxera’s unfair burden assessment, it concluded:

“In summary, having analysed eir’s financial position and having
considered indicators of eir’'s economic situation which illustrate
the context of the fixed line market in which eir operates and serve
as broader context for the profitability analysis, we find that eir’s
profitability and ability to earn a fair rate of return on capital
employed have not been significantly affected by the net cost of the
USO and, therefore, that the burden of the net cost in the period of
application was not excessive in view of eir’s ability to bear it.

We find that the net cost of the USO did not represent an unfair
burden on eir in 2012/13.”

Overall, Oxera concluded that the net cost of the USO did not constitute
an unfair burden on eir in 2012-2013.

ComReg’s preliminary determination in respect of an
unfair burden

ComReg has carefully considered Oxera’s Unfair Burden Report 2012-2013 to
facilitate its determination regarding whether there is an unfair burden on eir in
the specific financial period under assessment.

In respect of the choice of relevant business, based on Oxera’s analysis, and in
particular because the activities included within the integrated fixed line
businesses are not dissociable from the USO, ComReg agrees that the fixed-line
business is the most relevant to the analysis of eir's financial position.
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Having considered eir’s final 2012-2013 USO funding application and the reports
prepared by its consultants TERA and Oxera, ComReg is of the preliminary view
that the first two of the three conditions in Decision 38 of D04/11 (outlined above)

are

met, as:

There is a verified direct net cost to eir of €8,923,182. This figure
represents the calculated direct net cost as determined by ComReg and
takes account of adjustments made by ComReg and its consultants after
receipt of eir's final 2010-11 USO funding application, as outlined in Figure
1 of this document; and

The estimate of benefits to eir as a result of the provision of the USO,
amounting to €1,199,433, do not outweigh the direct net cost of the USO.
ComReg is of the preliminary view that there is a positive net cost of
€7,723,749.

However, having fully considered Oxera’s analysis in the Unfair Burden Report
2012-2013, ComReg is of the preliminary view that only the first condition
outlined at Decision 38 (iii) (a) (i.e. not that at 38 (iii) (b)) was met, as follows:-

Decision 38 (iii) (a) — “The positive net cost is (a) material compared to

administrative costs of a sharing mechanism’:

The objective of this test is to assess whether the costs of implementing a
sharing mechanism are below the net revenue that would be collected by the
USP from the other market players in the event that a sharing mechanism
was implemented.

ComReg is of the preliminary view, having considered Section 3 of the Unfair
Burden Report 2012-2013, that the size of the positive net cost in 2012/13 is
material compared to the administrative costs of a sharing mechanism. This
is informed by the results of Oxera’s assessment showing that the size of the
positive net cost is not relatively small and that the positive net cost and / or
net transfers to the USP (if an unfair burden were determined by ComReq)
would most likely exceed the administrative costs of establishing and
operating any sharing mechanism.

Consequently, ComReg is of the preliminary view that these administrative
costs would not likely be disproportionate to any potential net transfers the
USP would receive through such a sharing mechanism, and that the
objective of this test is met.

ComReg is therefore of the preliminary view that it was appropriate to
undertake the next step of the assessment process, namely assessing
whether the positive net cost creates an unfair burden on the USP by
reference to Decision 38 (iii) (b).
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Decision 38 (iii) (b) — “The positive net cost [is] (b) causes a significant
competitive disadvantage for a USP”:

Having considered Section 4 of the Unfair Burden Report 2012-2013, ComReg
agrees with Oxera’s conclusions in respect of Decision 40, namely that the
positive net cost for 2012-2013 did not significantly affect eir’s profitability and
ability to earn a fair rate of return on capital employed. Therefore, ComReg is
of the preliminary view that this positive net cost did not represent an unfair
burden on eir.

In this light, ComReg does not consider that the above condition 38 (iii) (b) of
D04/11 was met or, in other words, that the positive net cost in respect of the
financial year 2012-2013 caused a significant competitive disadvantage for eir.

Given Oxera’s conclusions above in respect of Decision 40 and ComReg’s
preliminary views, ComReg did not consider that a competitive distortions
assessment pursuant to Decision 41 of D04/11 was required for the 2012-2013
unfair burden assessment.

In conclusion, ComReg is of the preliminary view that the positive net cost for the
financial year 2012-2013 of €7,723, 749 (or the higher figure of €8,012,033 as
claimed by eir) does not represent an unfair burden on eir.

Q4.

Following ComReg’s assessment, do you have any observations on
ComReg’s preliminary view that a positive net cost of €7,723,749 (or
€8,012,033 as claimed by eir) is not an unfair burden on eir for the period
2012-2013?
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Regulatory impact assessment (RIA)

A RIA is a structured approach to the development of policy, and analyses the
impact of regulatory options on different stakeholders. ComReg’s approach to
RIA is set out in the Guidelines published in August 2007.%% In conducting the
RIA, ComReg take account of the RIA Guidelines*’ issued by the Department of
An Taoiseach in June 2009 and adopted under the government’s Better
Regulation programme.

Section 13(1) of the Communications Regulation Act 2002, as amended,
requires ComReg to comply with certain Ministerial Policy Directions. Policy
Direction 6 of February 2003 requires that before deciding to impose regulatory
obligations on undertakings we must conduct a RIA in accordance with European
and International best practice, and otherwise in accordance with measures that
may be adopted under the Government's Better Regulation programme. In
conducting the RIA, ComReg also has regard to the fact that regulation by way
of issuing decisions, for example imposing obligations or specifying
requirements, can be quite different to regulation that arises by the enactment of
primary or secondary legislation.

ComReg’s published RIA Guidelines, in accordance with a policy direction to
ComReg, state that ComReg will conduct a RIA in any process that may result
in the imposition of a regulatory obligation, or the amendment of an existing
obligation to a significant degree, or which may otherwise significantly impact on
any relevant market or any stakeholders or consumers. However, the Guidelines
also note that in certain instances it may not be appropriate to conduct a RIA
and, in particular, that a RIA is only considered mandatory or necessary in
advance of a decision that could result in the imposition of an actual regulatory
measure or obligation, and that where ComReg is merely charged with
implementing a statutory obligation then it will assess each case individually and
will determine whether a RIA is necessary and justified.

46 ComReg Document 07/56 & 07/56a.
47 RIA Guidelines - Department of Taoiseach.
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2217. In this consultation, ComReg considers that it is not exercising its discretion by
imposing a discretionary regulatory obligation that would require a regulatory
impact assessment (RIA) but is acting under a statutory obligation imposed on it
by Regulation 11 of the Universal Service Regulations, which requires that upon
receipt of an application for funding from the USP, ComReg shall determine
whether a positive net cost has been incurred and if so, whether this positive net
cost represents an unfair burden for the USP. As such, if an application for
funding has been received, ComReg has no discretion as to whether or not such
an assessment is undertaken. Therefore, a RIA is not being undertaken for this
consultation.
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10 Next steps and submitting comments

228. Upon publication of this consultation document, the consultation period for this
consultation commences. The period for making submissions on all five
consultations will end six weeks after the date of publication of the consultation
for the 2014/15 USO funding application, and the relevant date will be advised in
an Information Notice following the issue of the 2014/15 consultation.

229. While each of the five applications will be assessed individually and on its own
merits, ComReg is cognisant that stakeholders may wish to respond to all
consultations in one document. If stakeholders choose to do so, the onus will be
on stakeholders to structure responses clearly, in a discrete year-by-year format.

230. During the consultation period, ComReg welcomes written responses on any of
the issues raised in this consultation document. It is requested that comments
within submissions make reference to the relevant question numbers from this
consultation document.

231. In order to promote further openness and transparency, ComReg will publish all
respondents’ submissions to this consultation, subject to the provisions of
ComReg'‘s Guidelines on the Treatment of Confidential Information — ComReg
05/24 and its obligation under Regulation 15 of the European Communities
(Electronic Communications Networks and Services) (Framework) Regulations
2011.

232. Respondents are requested to clearly identify confidential material and place
such material in a separate annex to responses.

233. Respondents are also requested to provide any electronic submissions in an
unprotected format so that they can be appended into ComReg’s submissions
document for electronic publication.
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Draft determination

Statutory Powers

This Determination is hereby issued by the Commission for Communications

Regulation (“ComReg”):

I. Pursuant to Regulation 11 of the European Communities (Electronic
Communications Networks and Services) (Universal Service and end users’
rights) Regulations 2011 (“the Regulations”).

ii. Pursuant to the principles and methodologies set out in ComReg Document,
D04/11 “Report on Consultation and Decision on the Costing of Universal
Service Obligations Principles and Methodologies” dated 31 May 2011,

iii. Having regard to the submissions received and set out in ComReg
Document No. 17/[X]

iv. Having regard to the analysis and reasoning set out in ComReg Document
No 17/ X

vi. Having regard to ComReg’s functions and objectives under sections 10 and
12 respectively of the Communications Regulation Acts 2002 — 2011;

vii. Having, where relevant, complied with Policy Directions made by the
Minister for Communications, Energy, and Natural Resources.

Determination

Following the assessment of the funding application received from Eircom
Limited (“eir”) pursuant to Regulation 11(1) of the Regulations on 15 July 2016,
in relation to the net cost of meeting its universal service obligations in the
financial year 2012-2013, as accompanied by supporting information in
compliance with Regulation 11(2) and 11 (5) of the Regulations, ComReg has
determined, in accordance with Regulation 11 (3) and 11 (4) of the Regulations,
that there was a positive net cost comprised of the following figures:

USO Net Cost 2012-2013 ComReg €

Direct net Uneconomic Areas

cost (a)
Uneconomic Customers
Directories
Payphones
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USO Net Cost 2012-2013 ComReg €

Services for Disabled End Users

Direct net cost

Intangible Enhanced brand recognition
benefits (b)

Life-cycle

Ubiquity

Marketing

Total intangible benefits

Net cost (after intangible benefits) / Positive net cost

1.6 Pursuant to the calculation of the positive net cost, and in accordance with
Regulation 11(3) and 11 (4) of the Regulations, ComReg has determined that for
the financial year 2012-2013, the positive net cost does not represent an unfair
burden on eir.
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Q1

Q2.

Q3.

Q4.

Annex 1 - Consultation questions

Page

Do you have any observations on the results of ComReg’s direct net cost
calculation? 47

Do you have any observations on ComReg’s preliminary view that
consultancy costs incurred in respect of a USO funding application do not
form part of the net cost? 49

Based on ComReg’s assessment detailed in Sections 5, and 7 of this
consultation, do you have any observations on ComReg’s preliminary view
that the positive net cost for 2012-2013 is €7,723,749? 59

Following ComReg’s assessment, do you have any observations on
ComReg’s preliminary view that a positive net cost of €7,723,749 (or
€8,012,033 as claimed by eir) is not an unfair burden on eir for the period
2012-2013? 66
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Annex 2 - TERA Report - “Assessment
of eir's USO funding application — direct
net cost 2012-2013"
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Annex 3 - Oxera Report - “Assessment
of eir's calculation of intangible benefits
for 2012-2013"
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Annex 4 - Oxera Report - “Unfair
Burden Report 2012-2013"

Page 75 of 75



