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. Foreword

Local Loop Unbundling is an important service to enable the development of
advanced telecommunications services in Ireland for businesses and residential
users. The adoption of an EU Regulation in the space of a few months last year
underlines the importance attached to the facilitation of this service in the
Community market where Ireland seeks to play a leading role, given the key
importance of telecoms to its economic development.

While there has been an LLU Reference Access Offer available from eircom since
the due date of 31 December last, this was incomplete and non compliant in
several respects. Two broad areas gave rise to concerns - pricing and range of
services/supporting processes. No loop has yet been unbundled in Ireland.

Much work has been done in the intervening months on the range of
services/processes, with the ODTR providing additional support and shaping a
practical focus of the work on immediately needed arrangements in line with
likely initial market requirements. There may be other issues to be dealt with in
the future and this Decision Notice also contains a request for proposals on any
other matters which interested parties wish to have considered.

These service and process issues are close to finalisation and the LLU Forum is
focused on finalising and achieving formal sign-off of outstanding work items. I
expect the process manuals to be fully complete by 4™ May. My office will also
undertake a review of Service Level Agreements with a view to determining
appropriate timescales and compensation, if appropriate, for failure to meet
these timescales, by 18™ May.

On pricing, some progress has been made, but there are still very substantial
gaps indicating non-compliance in the material provided by eircom, despite
repeated requests and the clear direction of 30™ April as the date by which these
would be finalised. In the circumstances, I consider that I must act to determine
pricing and my conclusions are set out in Section 6 of this Decision Notice.

Arrangements are now in place to support the implementation of Local Loop
Unbundling. I appreciate the change in market conditions, but I believe that
pilot projects currently being adopted provide a good basis to get started and
will rapidly prove their value in encouraging the extension of broadband in
Ireland.

Etain Doyle
Director of Telecommunications Regulation



. Introduction

The “local loop” is the copper pair connecting an individual telephone subscriber
to the nearest point of interconnection with the main telephone network at the
local exchange. This “last mile” of network is accepted to be the most difficult for
new entrants to replicate. “Local Loop Unbundling” implies that the network
owner is required to provide access to this copper pair, so that new entrants can
offer their services across the local loop. This allows new entrants to provide a
full range of services directly to the customer. In particular, new entrants can
offer the new range of broadband services (such as high-speed Internet access)
even if the incumbent operator has not chosen to offer such services. As a
result, Local Loop Unbundling has the potential to increase significantly the
range of competitive services available to businesses and consumers.

At the Lisbon summit of March 2000, it was agreed that Local Loop Unbundling
was required as a matter of urgency in order for Europe to reap the full benefits
of the Internet and electronic commerce. In under nine months, the European
Parliament and Council had adopted Regulation 2887/2000 on unbundled access
to the local loop, the “LLU Regulation.” The speed of this reaction underlines the
importance of Local Loop Unbundling at EU level: the same policy reasons also
mean that Local Loop Unbundling must not be delayed in Ireland.

Amongst other provisions set out in Section 3 of this paper, the LLU Regulation
required eircom to publish a Reference Offer on unbundled access to the local
loop and related facilities by 31 December 2000. This was done, but it was not
complete or fully compliant. Requirements and progress are outlined in

e ODTR 00/99 of 22" December 2000" - Information Notice on work to that
date and initial commentary on the draft Reference Access Offer.

e ODTR 01/01 of 31% January 2001? - Information Notice outlining changes to
be made to the ARO and the work programme to complete tasks by end
February.

e ODTR 01/15 of 9" March 2001° - Information Notice outlining progress and
seeking a more focused approach to remaining items — new timetables to finish
by end April

e ODTR 01/21 of 2" April 2001* - Decision Notice D5/01 - directing changes to
the ARO on supply of information and detailing timetables to finish work by end
April.

" ODTR 00/99 ‘Implementation of Local Loop Unbundling in Ireland — 1** January 2001

> ODTR document 01/01 ‘Implementation of Local Loop Unbundling in Ireland — eircom Reference Access
Offer’

* ODTR document 01/15 ‘Implementation of Local Loop Unbundling in Ireland — Status Report’

* ODTR document 01/21 ‘D5/01 Provision of Information — Local Loop Unbundling’



In this document, the Director sets out the results of the steps announced in
Information Notice 01/15 and makes directions, exercising her powers under
Article 4 of the LLU Regulation, to eircom. The ODTR is intervening so as to
ensure that there is an adequate Access Reference Offer (ARO)’ to support
unbundling as required under the Regulation.

This intervention includes:

e Pricing - The Director considers that the level of response and co-operation
from eircom is not acceptable. However in order to ensure that consumers are
in a position to derive the benefits that LLU can bring the Director sets out
prices in Section 6 of this document.

e Process Development - The process manuals to support the ARO have been
agreed by eircom and the industry as sufficient to support the commencement
of Local Loop Unbundling and eircom is directed to publish these as part of their
ARO by 10™ May, following agreement at industry scheduled for 4" May.

e Service Level Agreements - eircom are directed to insert their proposals for
SLAs in the ARO. However, the Director will be conducting analysis of these
proposals and access seekers requirements, together with benchmarking. The
Director will determine on appropriate SLAs, including compensation for failure
to meet these timescales if appropriate, by 18" May.

e Further directions requiring textual and other amendments to the ARO are
set out in Section 5.

e The Director also sets out a process for submission of any further issues
which interested parties consider require her intervention in Section 7.

The Director considers that these directions are necessary to rectify a situation
where the ARO has not met the obligations required by regulation on 31
December last and not a single loop has yet been unbundled in Ireland. We can
then move to a situation where Local Loop Unbundling can develop as envisaged
by the European Community in adopting the Regulation.

In addition to the measures set out in this paper, the Director welcomes the fast
track project submitted to eircom by an access seeker on 23" April 2001. She
expects eircom to respond constructively and with speed to this fast track
proposal, and will be closely monitoring its compliance with the Regulation.
eircom is reminded that it must deal with reasonable requests, whether currently
forming part of an ARO or not.

. The Legal Framework

Regulation 2887/2000 of the European Parliament and of the Council on
unbundled access to the local loop (‘the LLU Regulation’) was published in OJL
336 of 30" December 2000.

eircom, as the operator designated by the Director as having significant market
power in the provision of fixed public telephone networks and services under
Annex 1, Part I, of Directive 97/33/EC, is a notified operator within the meaning
giving to that term in Article 2(a) of the LLU Regulation.

> Reference to the ARO in this document is taken to mean the latest version of of eircom’s Reference Access
Offer (ARO) on their website www.eircom.ie, currently Version 1.2



A “beneficiary” is defined in Article 2(b) of the LLU Regulation as a third party
duly authorised in accordance with Directive 97/13 EC or entitled to provide
communications services under national legislation, and which is eligible for
unbundled access to a local loop.

Article 3(1) of the LLU Regulation requires eircom (as the notified operator) to
publish from 31 December 2000, and keep updated, a reference offer for
unbundled access to their local loops and related facilities. Charges are to be set
on the basis of cost orientation. The Annex to the LLU Regulation includes a
minimum list of items to be included in such a reference offer, under the
following headings: conditions for unbundled access to the local loop, collocation
services, information systems, and supply conditions.

Additionally, Article 3(2) of the LLU Regulation requires eircom , from 31%
December 2000, to meet reasonable requests from beneficiaries for unbundled
access to their local loops and related facilities under transparent, fair and non
discriminatory conditions. Requests may only be refused on the basis of
objective criteria, relating to technical feasibility or the need to maintain network
integrity.

The LLU Regulation also obliges the National Regulatory Authority (NRA), under
Article 4 (1), to ensure that charging for unbundled access to the local loop
fosters fair and sustainable competition. In the case of Ireland, the ODTR is the
NRA. Furthermore, Article 4 (2) (a) provides that the NRA shall have the power
to impose changes on the Reference Offer, including prices, where such changes
are justified; and under Article 4 (2) (b) require notified operators to supply
information relevant for the implementation of the Regulation. Under Article 4
(3) the NRA may intervene on its own initiative in order to ensure non-
discrimination, fair competition, economic efficiency and maximum benefit for
users.

As a result, the scheme of the Regulation is that the duty to provide a Reference
Offer rests with eircom. Although the ODTR can intervene to require changes to
that offer, this power of intervention does not relieve eircom of its duty to
publish a compliant Reference Offer and to keep that Reference Offer updated.

. Developments since 31° December 2000

. Previous ODTR publications on eircom’s ARO

The ODTR asked eircom in September 2000 to provide a draft Reference Offer
for unbundled access to the local loop and related facilities. eircom did not
submit a text until 8" December 2000. That text was not a complete offer: more
information was provided on 15" December 2000 and some only on 22"
December. The Director, in Information Notice 00/99 issued on 22 December
2000, set out that the eircom Reference Access Offer provided to her in draft
form, had been provided too late to allow proper scrutiny. She noted that prices
seemed high in relation to indicative results of ODTR cost analysis and
international benchmarking. She also set out three initial areas of concern to her



which were resolved as indicated in Information Notice 01/01, following
submissions from the LLU working group members. These allowed for a wider
definition of space available for collocation than that proposed by eircom, for
sharing of collocation space, and removal of certain restrictions in respect of
equipment that can be collocated.

In March 2001, the Director issued Information Notice 01/15 setting out key
areas required for resolution before an initial framework for Local Loop
Unbundling could be operational, without prejudice to eircom’s obligations under
the LLU Regulation to meet requests. She also announced an examination of the
area of information provision on her own initiative, and requested a focus on the
key items needed to start unbundling. The issue of information provision and
other matters were completed by Decision Notice 05/01 in April 2001, which
issued directions to eircom imposing changes on the ARO. It also set a detailed
timetable for the completion of work on services/process, and on parallel work
on pricing. Both the above documents made it clear that the deadline for a
complete ARO was the end of April.

. Focus of work programme

Activity over the last months has concentrated on resolving the following to
support initial implementation:

e Provision of Information -the process on information supply set out by eircom
had not proved effective. The Director intervened and in Decision Notice D05/01
directed eircom to provide additional information, support additional processes
to make a distinction between provision of generic and specific information, and
remove certain linkages

e Process Development -the ODTR has engaged specialist consultancy support
to work with the industry to develop new process documentation to support, for
example ordering, maintenance for collocation, ULMP® and line sharing products.
eircom and the industry have, on 27™ April 2001, agreed detailed processes to
support the commencement of Local Loop Unbundling. The Director wishes to
thank the industry working groups for their commitment to this work.

e Other issues
e Fast-tracking: The Director asked for fast track proposals in Information
Notice 15/01. A pilot project was received from one access seeker on 23" April
and submitted to eircom.
e Bitstream LLU: The Director was disappointed to note that bitstream
unbundling was delayed beyond April as originally mandated by D6/00” which
was based on the non-discrimination principle, that eircom may not offer
services through its downstream arm that are not also available to its
competitors. However, she respects eircom’s entitlement to review its
business plans and equipment purchase. She is pleased to note that eircom
has now decided on an alternative approach and work on the implementation
of bitstream LLU has recommenced. She reminds eircom of their non-
discrimination obligations.

® ULMP: Unbundled Local Metallic Path
7 ODTR document 00/30 ‘D6/00: Report on the Consultation on Local Loop Unbundling’



. Pricing

Information Notice 00/99 noted that the prices proposed by eircom seemed high
in relation to preliminary results of ODTR cost analysis and international
benchmarking. Over the past nine months, information has been sought from
eircom to complete the ODTR assessment. A full account of this is set out in
Section 6. Most recently, Decision Notice D5/01 directed eircom to work in
parallel with the industry expert process working group and factor in
developments in processes which may affect costing elements in draft ULMP, line
sharing and collocation process manuals, in their latest submission due 20% April
2001. eircom failed to comply with this direction, and so the Director sets out in
Section 6, her direction on prices.

. LLU working groups

LLU working groups have been meeting since May 2000, initially under the
auspices of the mechanisms established under D6/00, tasked with agreeing
arrangements for implementation of bitstream LLU. Once the LLU Regulation
became known their scope was broadened and the Director wishes to thank the
Chairman and the members of the fora for their efforts. The Director now tasks
these groups with rapid finalisation of remaining items as set out in Section 7.
The groups will be disbanded, to be replaced by an LLU Review Forum which will
meet quarterly as required.

. Submissions from access seekers

In making directions in this document, the Director has also taken into account
documented submissions from access seekers dated 13" February 2001, and 2™
March 2001 (commenting on versions 1.1 and 1.2 of eircom’s Reference Access
Offer respectively) and the fast track proposal of 23™ April 2001 insofar as these
relate to the ARO. Going forward, the Director welcomes from interested parties
any further proposals for development which may need her intervention and
Section 7 sets out details on how to make a submission.

. Code of Practice

eircom and access seekers have indicated some interest in agreeing a Code of
Practice for Local Loop Unbundling. The Director notes that eircom is subject to a
Code of Practice governing selling practices as a condition of its licence. Should
the industry wish to agree a Code of Practice specific to interoperator Local Loop
Unbundling issues, the Director considers development of this to be a matter for
the industry.

. Changes to ARO text

The Director considers that eircom’s proposals currently fall short of meeting the
LLU regulation in the areas outlined below. This is without prejudice to her
entitlement to intervene on such or other matters in the future as necessary.

. Change Control

The LLU Regulation requires eircom not only to publish but to keep updated a
Reference Offer for unbundled access to the local loop and related facilities.



eircom have issued version 1.1 and 1.2 (on 7" February 2001) since publication
of version 1.0. However access seekers have made the point that they are not
informed when an updated version is available, but also that changes are not
made apparent in the new version. The Director is of the view that immediately
at publication of an updated Reference Access Offer, eircom should notify the
ODTR and at a minimum, any beneficiaries who have registered for generic
information of the existence of an updated version of the ARO.

Decision 5.1.1

Pursuant to Article 4 (2) (a) and (b) of the LLU Regulation, the Director
directs that, immediately at publication of an updated Reference Access
Offer, eircom should notify the ODTR and at a minimum, any
beneficiaries who have registered for generic information of the

| existence of an updated version of the ARO.

In addition, the Director believes that any updated Reference Access Offer
should contain a change control process, including but not limited to, the new
version nhumber, date of publication, together with a table indicating changed
sections, including prices, for reference.

Decision 5.1.2

Pursuant to Article 4 (2) (a) of the LLU Regulation, the Director directs
that any updated Reference Access Offer should contain a change
control process, including but not limited to, the new version number,
date of publication, together with a table indicating changed sections,

—including prices, for reference

. Process Development

The Director notes that the ARO makes reference to an O&M manual. However
this has not been provided by eircom.

The industry working groups have agreed two process manuals for
implementation of Local Loop Unbundling: one for ULMP and Line Sharing and
one for collocation. The Director is aware of some minor issues which the
industry is scheduled to complete by 4" May 2001. The Director believes that
the process manuals agreed by industry should replace the O&M manual referred
to in the ARO. The Director requires that the process manuals are published
together with the ARO on eircom’s website within 3 working days from
completion of the process work, i.e. by 10" May 2001.

These should also be referenced in the appropriate Service Management sections
of the product descriptions appended to the Service Schedules in Annex C. These
are Section 5 of Service Schedule 101 product description, Section 6 of Service
Schedule 102 product description and Section 6 of Service Schedule 103 product
description.

Decision 5.2.1

Pursuant to Article 4(2) (a) of the LLU Regulation, the Director directs that, within 3
working days of completion of process work i.e. by 10™ May 2001, the process manuals
agreed by industry should:

e replace the O&M manual referred to in the ARO




e Dbe published together with the ARO on eircom’s website

e Dbe referenced in the appropriate Service Management sections of the product
descriptions appended to the Service Schedules in Annex C. These are Section 5 of
Service Schedule 101 product description, Section 6 of Service Schedule 102 product
description and Section 6 of Service Schedule 103 product description

The Director further directs that the industry agreed process manuals and their references in
the Service Management piece of Service Schedules are to be subject to the same change
control procedures set out at Decision 5.1.1 and Decision 5.1.2

Decision 5.2.2

Pursuant to Article 4 (2) (a) of the LLU Regulation, the Director directs that the
industry agreed process manuals and their references in the Service Management piece
of Service Schedules are to be subject to the same change control procedures set out at
Decision 5.1.1 and Decision 5.1.2

. Other products and services

The Director welcomes the preamble inserted by eircom into the ARO stating
that ‘this Access Reference Offer does not purport to be exhaustive of all
services eircom will provide and does not in any way diminish the rights of
beneficiaries to seek additional services or the obligation on eircom to provide
additional services under applicable law’, and the Director stresses that eircom
must meet all reasonable requests for unbundled loops and related facilities.

A request may only be refused on the basis of the criteria set out in the LLU
Regulation which are network integrity and technical feasibility. Therefore should
a request be outside the ARQO’s Service Schedules 101, 102, 103, this is not by
itself a reason for refusal. Nor is there a need for access seekers to demonstrate
any firm business plans to eircom.

Additionally, it is not a prerequisite to progression of a request that a service
schedule covering the request form part of any Reference Access Offer. For
example, the Director notes that, under the fast track process, a request for a
‘cabin’ option, which is essentially a request for space plus a subset of facilities
laid out in Service Schedule 101, has been made. Insofar as any part of this or
other requests fall within the definition of ‘unbundled loops and related facilities’
eircom is required to deal with all reasonable requests. As services are supplied
which it appears likely will be requested in future, it is appropriate that eircom
should include these in the Reference Access Offer. It must under the
Regulation be willing to meet all reasonable requests and may not discriminate
between access seekers in respect of any service.

The Director also notes the current products for ULMP and Line Sharing as set
out in the ARO exclude lines on which Carrier Pre Select and/or wholesale
bitstream are existent. Any such requests cannot be refused on the grounds that
they are outside the Service Schedules 101, 102 and 103 in the ARO nor delayed
on the grounds that it needs to be in the ARO or subject to development by the
working groups.




. Linkages between products

The ARO currently links provision of services, for example a ULMP or Line
Sharing service is only made available in conjunction with collocation. Whilst this
may be required in order to deliver service, it is not reasonable to tie provision
of a loop (whether conforming to the current product descriptions for ULMP, Line
Sharing, or not) with provision of any form of collocation (whether or not within
the scope of Service Schedule 101). Given that access seekers can request
differing forms of products and services than those set out in the ARO and the
fact that there is no requirement for that linkage under the LLU regulation, these
links are inappropriate.

The Director is of the view that the mandatory linkage between products as set
out in Clause 3.1.1. of Service Schedule 101, Clause 3.1.4 of Service Schedule
102 and Clause 3.15 of Service Schedule 103 shall be removed.

Decision 5.4.1

Pursuant to Article 4 (2) (a) of the LLU Regulation, the Director
directs that the mandatory linkage between products as set out in
Clause 3.1.1. of Service Schedule 101, Clause 3.1.4 of Service
Schedule 102 and Clause 3.15 of Service Schedule 103 shall be

. Service Level Agreements

eircom has not put forward a complete Service Level Agreement at this time -
that is timescales for attributes (order acknowledgement etc.) up to and
including the delivery process itself and penalties that may be payable to OLOs
in the event of non compliance with these — at Annex E in the ARO.

In the first instance, the Director, by 3™ May 2001, requires eircom to include
interim Service Level Agreements in the Reference Access Offer which are based
on the eircom standard timescales. These have been set out by eircom in the
industry process working groups and documented in documents ODT/775/8/2.0
and ODT/775/9/1.

Decision 5.5.1

Pursuant to Article 4 (2) (a) of the LLU Regulation, the Director directs
eircom to include interim Service Level Agreements in the Reference
Access Offer, by 3™ May 2001, which are based on the eircom standard
Ltimescales

However the Director considers that these timescales may require to be
amended. Views of both parties have been documented in the industry working
groups, and the Director will undertake a review of such timescales, including a
benchmarking exercise, over the next two weeks with a view to issuing a final
determination on Service Level Agreements, including where appropriate
compensation for failure to meet specified timescales set out therein, by 18%
May 2001 .
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. Technical Manual

Subject to agreement by the industry and any required determination by the
Director, the Technical Manual is scheduled for finalisation by May 11™. This
should be included in the Reference Access Offer within three working days from
finalisation.

. Spectrum Management Plan

Subject to agreement by the industry and any required determination by the
Director, the Spectrum Management Plan is scheduled for finalisation by May
18, This should be included in the Reference Access Offer within three working
days from finalisation.

. Requirements of the Annex to the LLU Regulation

Access seekers have raised a number of detailed concerns with regard to the minimum list of
items to be included in a Reference Offer as set out in the Annex to the LLU Regulation
which they believe are not covered or are not fully covered by the ARO as it stands.

This list includes, inter alia, information containing locations of physical access sites and
information on the notified operator’s relevant (collocation) sites, ordering and provisioning
procedures, equipment characteristics: restrictions if any on equipment which can be
collocated, security issues, access conditions, safety standards, rules for the allocation of
space where space is limited, inspections conditions, information systems, supply conditions
including lead times, Service Level Agreements and fault reporting.

The Director considers that rather than direct changes to the ARO in each of the above
categories, the agreed process manuals which will form part of the revised Reference Access
Offer as directed in 5.3, will assuage most of the access seekers concerns. She is of the view
that any remaining concerns will be dealt with by finalisation of Service Level Agreements,
the Technical Manual, and the Spectrum Management plan. Steps to complete these items for
inclusion in a Reference Access Offer are set out in Sections 5.5, 5.6, and 5.7.

Should access seekers have any further concerns with the ARO which are not alleviated by
completion of these deliverables, they are invited to submit these to the Director for
determination or direction through the process set out in Section 7.

. Changes to ARO prices

. Work prior to 31°' December 2000

The ODTR has been engaged, since August 2000, with eircom in order to form a
detailed understanding of the costs of eircom’s access network with a series of
bilateral weekly meetings and data requests. Throughout this process the ODTR
has experienced significant delays in obtaining sufficiently detailed information
from eircom. On 22" September 2000, the ODTR signalled its requirement for
eircom to provide a Reference Offer for unbundled access to local loops and
related facilities. This was followed up with further requests and a template of
requirements, but ODTR did not receive pricing for full physical unbundling,
together with other parts of the draft Reference Offer until 8" December. Pricing
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for collocation and all eircom's cost justifications were delivered on 15-18"
December, albeit omitting much of the detail specified in the ODTR template.

As stated in Information Notice 99/00, many elements of the eircom pricing
seem high in comparison to preliminary results of ODTR cost analysis and
international comparisons. The same Notice also stated that it would be
inappropriate for any inefficiencies within eircom to be passed on to the industry
as a whole by way of regulated prices.

. Further Work since 1% January 2001

Under Article 3(1) of the LLU Regulation, eircom has a legal obligation to provide
a reference offer by 31 December 2000. Although the ODTR has been in
discussions with eircom and other interested parties since September 2000,
much of the relevant costing information requested from eircom has not been
delivered, hence proper pricing has not yet been set four months after the legal
deadline for a Reference Offer.

The Director cannot accept the approach being taken by eircom in relation to finalising a
Reference Access Offer for Local Loop Unbundling.

eircom had submitted pricing on the basis of a "bottom up" LRIC network model
combined with historic operating costs, and the ODTR has been engaged with
eircom in understanding of their model with detailed discussions having taken
place during January and February. As is normal in the adoption of a very new
approach in complex accounting, there are some uncertainties inherent in the
model.

As indicated in the initial consultation paper 99/218, Decision Notice D6/00 and
subsequently, the Director has indicated that there may be merit in adopting a
‘glide path approach to access pricing, with prices initially set on an historic basis
and moving over time to LRIC. Therefore the ODTR has been engaged with
eircom in order to fully understand eircom