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1: Alternative Operators in the
Telecommunications Market (ALTO)



alto

alternative operators in the communications market

Consultation: Regulated Wholesale Fixed Access Charges -
Review of the Access Network Model and Price Control for PSTN
WLR - Ref: 20/101

Submission By ALTO

Date: January 8 2021



ALTO is pleased to respond to the Consultation: Regulated Wholesale Fixed Access
Charges — Review of the Access Network Model and Price Control for PSTN WLR

— Ref: 20/101

ALTO welcomes this opportunity to comment on this important consultation and draft

decision.

1. Preliminary Remarks

1.1

1.2

1.3

ALTO has been a strong advocate for the National Broadband Plan —
NBP, and our members participation will be critical to the success of
the program. However, we never anticipated that advocacy would be
met with a proposal from ComReg that effectively asks ALTO members
and its customer to pay a significant subsidy towards the roll out of the
NBP.

ALTO members and the wider industry already invest very significant
sums in systems integration with National Broadband Ireland — NBI,
and strive to meet other significant demands placed on retail operators
via NBI interconnection agreement. Apart from the fact that the
proposal is clearly distortionary and contrary to European Commission
Recommendations, it is also entirely unexpected and fundamentally
unfair in a manner that may jeopardise the success of the NBP itself.
This is a matter of deep concern for ALTO and the wider

communications industry.

As an industry our role as investors is more challenging than ever, and
predictability and certainty is completely absent on pricing decisions
generally, and more pointedly on Fibre to the Cabinet — FTTC.



1.4

1.5

1.6

ALTO must remark that the time taken to complete formal procedural
market reviews remains entirely unsatisfactory and coupled with the
extraordinary financial performance of Eircom, industry calls for a
change in approach to adjust what appears to be an ineffective
application of the regulatory framework in order to properly benefit
competition and in turn, the consumer. We make specific comments
in relation to the Weighted Average Cost of Capital - WACC, below
that we feel ComReg should take note of.

Furthermore, we note that on two occasions now the European
Commission DG CNECT has required ComReg to take certain steps
regarding WACC and the Copper Access Model — CAM. ComReg has
an obligation to “take utmost account of any Recommendation of the
European Commission” and yet when the Commission has urged
ComReg to “urgently” update pricing models, nothing has occurred.
This is also most unsatisfactory and has the effect of detracting from

investment certainty in Ireland.

ALTO has significant concerns regarding the ability of the market to
seek to recover losses from aspects of the regulatory regime that have
been incorrectly deployed or delayed resulting in financial loss for

undertakings on the market.

Below we set out remarks on discrete areas of the Consultation paper.

Weighted Average Cost of Capital - WACC

2.1

ALTO submits that ComReg appears to have conceded that if WACC
was updated immediately, as was very clearly recommended by the
European Commission, then the price would be even lower the than
the newly proposed lower prices.



22 This is an extraordinary admission and in particular given no
justification whatsoever is given as to why Eircom should be allowed
to continue to charge at a rate of 8.18% which is a rate of return
ComReg clearly recognises to be excessive.

2.3  ALTO notes that an admission of this nature gives rise to quantifiable
amounts that may form the subject matter of a later dispute, and
ComReg has done this publicly. ComReg will undoubtedly be aware
that recovery in this manner has a causal effect and impact on the
recovery and profitability possibilities for wholesale operators on the

market.

24 ALTO is also concerned that ComReg appear to be only updating the
NGA and NGN models with WACC and not taking into account higher
than expected demand and levels of efficiency on costs. This is
important new information that has come to light and it needs to be
properly considered. ALTO submits that by ComReg ignoring this, it
will build and sow future inconsistency between ANM and NGA

models. We suggest that this is would be an unsatisfactory outcome.

3. Notional Commerciality

3.1 ALTO notes that ComReg relies on some vague notion of

“commerciality” to inform critical cost allocation decisions.
ComReg refers to three areas to inform this allocation process:
(i) NBP-IA;
(ii) Rural Commercial; and

(i)  Urban Commercial



3.2

3.3

3.4

ALTO notes with concern that these area allocations are not
economically defined markets determined on the basis of standard
competition law market analysis. Rather they have been informed by
a questionable link to ComReg Decision D11/18 where because
ComReg considered the then existing Wholesale Line Rental — WLR,
prices would not be sufficient to cover costs of the service going
forward, it decided that shorter lines i.e., mainly FTTC should carry the

entire burden of joint and common costs.

Under the current proposal ComReg states that the same situation
should occur where the Commercial Areas recover all the joint and

common costs with no contribution from the NBP-IA.
There are a number of serious issues with this approach:

(a) ALTO submits that purposes of conducting an Access Network
Review is precisely so ComReg can set “commercial’ prices for
all services. ComReg cannot and should not predetermine that
an area is “non-commercial’ and set an uncommercial price
accordingly. There is nothing to prevent ComReg setting WLR
and all the other services in the NBP-IA at the commercial level.

(b) ALTO notes that the price point that informed ComReg’s view
in 2018 that lines beyond 3km were “non-commercial’ relied on
a cost model from the 2016 DO03/16 Decision which was
materially out of date then. Recalling that in July 2018 the
European Commission urged ComReg to update that Revised
CAM as soon as possible. ALTO submits that by continuing to
rely on that price point more than two and half years later (and
at least 3 years later) is clearly irrational and would constitute a

very serious and significant error.

(c) ALTO submits that it is wrong for ComReg to suggest that the
pole and duct prices in the NBP-IA are “non-commercial’



4.

(d)

(e)

services. When NBI bid for the national broadband plan it
factored in paying commercial prices for access to those
services. The Government awarded the tender based on that
assumption. ComReg is now saying the services are unable to
command commercial prices when it a commercial operator
signed a contract with the government on a business plan that
assumed they would pay that price.

ALTO notes that by allocating all joint and common costs to
Commercial areas, ComReg ignores that fact that common
costs are in-fact scalable. The more lines an operator has,
including all the lines in the NBP-IA, the higher your common
costs are. The Access Network Model recognises this as a
matter of course. Consequently, pushing all the common costs
on to so-called Commercial lines results in a form of cross-
subsidy from the Commercial area to the so-called non-
commercial area. This does not appear to be a sensible
approach to the matters at hand.

Itis ALTO’s view that the result of the proposed approach is that
it drives proposed FTTC prices well above an efficient price
level, contrary to ComReg’'s obligation to promote efficient
investment and protect the rights of end users. A vastly inflated
FTTC price will send incorrect “build or buy” signals to the
market. This point should also be coupled with more recent
pandemic demand for fibre resources at the consumer level.

ComReg should reconsider its position on this more broadly.

Repair and Maintenance

4.1

ALTO notes with interest that Repair and Maintenance costs are
allocated on a per line basis rather than a per footprint basis.



4.2

4.3

4.4

ComReg appear to exhibit remarkable inconsistency in their approach
by doing this. As we note for common costs above ComReg allocation
decision is entirely drive by whether a line is in the NBP-IA or the
Commercial Areas, but when it comes to Repair and Maintenance
costs ComReg takes entirely the opposite approach.

ComReg is aware that there are 3 to 4 times the level of faults on lines
in the NBP-IA footprint, yet they require the Commercial footprints that
have a fraction of those faults (particularly FTTC) to recover a sizeable

portion of those rural fault occurrences.

The choices made by ComReg in both common and Repair and
Maintenance cost allocations are entirely inconsistent and the choice
made in both cases yet again drive one outcome — higher FTTC prices.
ALTO submits that ComReg should address this as a matter of
urgency.

Deference to Eircom Planning

5.1

5.2

5.3

ALTO notes that ComReg appears to have deferred to all of Eircom’s
claims i.e., they assume Eircom will roll-out FTTH in urban areas to
1.4m homes and in order to do this will have to replace 25% of poles
in the next 5 years.

ALTO submits that as FTTH volumes will be relatively low in this
period, the burden of those costs are picked up by FTTC
customers. This is an absurd position. The investment is not being
driven by FTTH if that ever happens at all, but FTTC and it is quite
clear that customers must foot the bill.

ALTO believes that there is no possibility that 25% of poles will need

to be replaced in urban areas. If that level of replacement is required it



just highlights the network was never maintained and Eircom should

not be rewarded for that level of historical underinvestment.

6. POTS MSANs

6.1

6.2

6.3

6.4

ALTO is concerned by the recent initiative by Eircom to introduce
POTS MSANSs at local exchanges as the copper service winds down.

ComReg's recently based a key assumption in the FACO consultation
that alternative BB access was available for operators to deploy VolP
so if ComReg consider its good enough for the rest of industry to use
VolIP solutions over BB such raises questions as to why Eircom do not
do the same and migrate their own and WLR customers to Standalone
BB and VolP rather than rolling out obsolescent technology in the form
of POTs MSANSs.

ALTO submits that surely rolling out old technology at such a late stage
of a product lifecycle is not an efficient or modern solution. ComReg
should not support such an approach.

ALTO is also concerned that the lack of an effective bulk migration
facility for industry to bulk migrate its WLR base to VolP is adding to
Eircom's network inefficiency and they should be penalised for such.
We note that the POTS MSAN solution is only in trial so maybe the trial
will conclude its inefficient, however if it does not do so, ComReg
should seriously question this initiative and whether such an
investment is efficient given the availability of VolP and the wind down

of copper voice services.

ALTO
8 January 2021
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Reference ComReg Consultation 20/101

BT Communications Ireland Ltd [“BT”] response to ComReg’s Consultation:
Regulated Wholesale Fixed Access Charges

Review of the Access Network Model and Specification of the Price Control
for Public Switched Telephone Network Wholesale Line Rental

Issue 1 —8th January 2021

1.0 Introduction

We welcome the opportunity to comment to this consultation, however we have serious concerns
as to the outcomes and in particularly the SLU and FTTC prices which in our view appear inflated. We
would like to address the following issues:

1. We are concerned with the series of events concerning FTTC prices. In the original BB
consultation?® prior to the BB Decisions D10/18 and D11/19 the proposed FTTC prices were
significantly lower than the figures published in the final Decision. As part of the Article 7
process for D10/18 and D11/18 the European Commission urged ComReg to update its input
data as soon as possible which we believe did not happen. For the WACC Decision of 2020
the European Commissions used uncharacteristically strong language to repeat its request
for ComReg to update of the input data and we then note ComReg included text within the
2020 WACC Decision? to defer updating the WACC for BB FTTC services until the outcome of
this consultation, potentially adding a further 18 months delay from the publication of
WACC. Now we find in this consultation ComReg is changing various input parameters that
have the effect of increasing the SLU price with the effect of raising the FTTC price to
counter other reductions in the SLU/FTTC price. We find ComReg’s decision to move from a
measure of lines capable of using FTTC to a general urban area definition to be wrong as
such generalises a wider base some of which cannot achieve high VDSL bit rates and which
are unlikely to be characterised correctly as there are still a lot of customers on CGA services
so the FTTC performance has not been verified by live services. The consequence of all of
this is the FTTC rental rate appears artificially inflated in our view.

2. We consider ComReg need to take a deeper looks at the cost allocation system as Eircom is
still an integrated retail and access provider. A concern that needs to be addressed is
whether the correct allocations are being made between the access and downstream
businesses, and whether too much of the cost is being loaded into the access part of the
business potentially leading to industry paying inflated wholesale prices. External customers
using Eircom access invest in their own downstream system and is the balance of costs
correct? Whilst the ComReg model provides details of the physical network costs etc. the

1 ComReg Document Reference 16/96 issued 11/11/2016 - Market Reviews — Wholesale Local Access (WLA)
provided at a Fixed Location — Wholesale Central Access (WCA) provided at a Fixed Location for Mass Market
Products. Consultation and Draft Decision.

2 ComReg Document Reference — 20/96 Decision 10/20 — Published 14 Oct 2020. Review of Weighted Average
Cost of Capital (WACC) — Response to Consultation and Final Decision Mobile Telecommunications Fixed Line
Telecommunications Broadcasting Transmission.
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model is not in our view clear in explaining the details of the cost allocations of aspects such
as order handling system costs or corporate overheads, although we note from the CEl
consultation that corporate overheads will not be allocated in the NBP IA etc. An area of
concern is how does the intermediate and commercial Managed Wholesale Services Part of
Eircom fit within the model as it’s clearly a downstream business but there is little visibility
of how its separated from the access business and where are the costs being applied. Hence
the ANM appears to provide a part of the picture but without more detail as to how the
wider costs are allocated it’s difficult to see the full picture.

3. We are concerned with the recent initiative by Eircom to introduce POTS MSANs as we are
entering the winding down of copper services. ComReg recently based a key assumption in
the FACO? consultation that alternative BB access was available for operators to deploy
VolP. Notwithstanding that BT has serious concerns with the approach of merging the Fixed
Access (FA) and Call Origination (CO) markets given one masks the other for the Three
Criteria Test, if ComReg consider its good enough for the rest of industry to use VolP
solutions over BB such raises questions as to why Eircom don’t do the same and plan to
migrate WLR customers to Standalone BB and VolP rather than rolling out obsolescent
technology in the form of POTs MSANSs. A far better approach would be for Eircom to
announce plans for closing the copper network so that all the stakeholders can start
planning — otherwise ad-hoc plans are developed as ComReg appears to be doing by
assuming a 2025 point for no new copper sales. Surely rolling out old technology at such a
late stage of a products life is not an efficient or modern solution. We note that the MSAN
solution is only in trial so maybe the trial will conclude its inefficient, however if it does not
ComReg should seriously question this initiative and whether it’s efficient when other more
modern and longer-term options are available.

4. FTTH Connection Charges. Now that the FTTH market is growing rapidly we consider its time
for ComReg to remove the artificial migration pricing barrier to customer switching. We
know from the FTTC market that switching can be affected for only a few Euros per instance
whereas ComReg has made the FTTH connection and Migration charges the same. Given the
market is now established and growing rapidly the barrier to switching should be removed
as such is becoming a barrier to competition in that customers should not be obstructed
from changing provider. Given ComReg’s own analysis suggests that customers will stay with
a provider for 42 months (3.5yrs) there is ample opportunity to recover the connection
costs. Even if the 42 months is not taken, the European Commission’s rules including the
new EECC allows operators to use 24month customer contracts and these can also be used
to help protect the connection investment. In our view the migration charges should be
aligned with their costs. ComReg should allow the recovery of part of the connection costs
through rentals as originally proposed by ComReg in Consultation 16/96 — See Reference 1
to this document.

3 ComReg Document Reference 20/46 issues 17/06/2020 - Market Reviews Retail Access to the Public
Telephone Network at a Fixed Location for Residential and Non-residential Customers Wholesale Fixed Access
and Call Origination Consultation and Draft Decision.
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2.0 Response to ComReg’s Detailed Questions

Q1. Do you agree with ComReg’s preliminary view that the price control obligation for PSTN WLR
in the Regional Low-Level FACO Market should be based on cost orientation? Please provide
reasons for your response.

BT Response

We agree with ComReg’s preliminary view that the price control obligation for PSTN WLR in the
Regional Low-Level FACO Market should be based on cost orientation for the following reasons:

1. The Regional Low FACO market lacks appropriate alternative fixed access which creates a
dependency within the wholesale market for others to use Eircom Low-Level FACO product.

2. We found over many years that the retail-minus price control became ineffective and was
complicated as it was based on a stand-alone price whereas the market had moved to a
bundled approach. We therefore consider cost orientation to be correct to provide pricing
predictability to allow investment by downstream operators.

Q2. Do you agree with ComReg’s preliminary view that the monthly charge for PSTN WLR in the
Regional Low-Level FACO Market should be set using the TD FAC approach based on Eircom’s HCAs
for the copper loop component and a BULRAIC+ approach for the active equipment? Please
provide reasons for your response.

BT Response
We would like to make the following additional comments to this.

1. As ComReg indicate the TD approach can mask inefficient costs and operation and there is
little transparency whether the input cost components are efficient. For example it’s no
surprise that storms hit Ireland and whilst some storms may be stronger than others,
responsible maintenance of assets act to minimise the impact of storms and ultimately the
costs as planned maintenance will be more efficient. We are concerned that there is little
transparency in this matter and whether maintenance is being managed efficiently, for
example the pole maintenance and replacement programme needs to be considered in a lot
more depth in our view. We note the model has a considerable uplift in costs for 2020 to
2024 and such raises questions as to why the costs are suddenly so high when the pole
network should have been maintained over the past. We consider ComReg need to
investigate whether this sudden jump in costs is to do with maintenance catch-up or new
roll-out/upgrade. Whereas new roll-out maybe justified for new routes, planned
maintenance should have been carried out over the years for efficiency so are the current
costs efficient? Without further information we can’t say, but what is clear is more detail is
needed as inefficient operation should not be rewarded. In this respect we consider ComReg
should further review what is happing with the duct/pole costs to ensure the costs are
efficient rather than just accepting the inputs.

3|Page
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Q3. Do you agree with ComReg’s preliminary view that the monthly supplemental charge for POTS
based FTTC in the Regional Low-Level FACO Market should be set using the TD FAC approach
based on Eircom’s HCAs for the incremental copper access component and a BU-LRAIC+ approach
for the active equipment? Please provide reasons for your response

BT Response

We agree the existence of legacy broadband and FTTC play a role in this costing particularly as some
exchanges are likely to have these services. These services utilise the same copper (either all the way
from the exchange in the case of EVDSL or part of the way as for cabinet based CVDSL) as the voice
service and hence in these locations not all costs or allocations should be applied to the PSTN
service.

Q4. Do you agree with the assumptions and approaches used to model demand in the Service
Demand module? Please provide reasons for your response

BT Response

The overview of the cost modelling from the start of section 5 to the location of question 4 is
extremely wide in scope and apparently based on many variables which are based on forecasts
representing significant expected changes to the market. At a top level the various modules look
logical and provide a framework to base the model however it is difficult for us to understand what
is happening at the detailed layer. An issue for us is the substantial assumptions being made and
given they are largely in the future it’s difficult to know whether they are right or wrong. We will
address some of these shortly.

Separately we are concerned with the slow rate at which ComReg is updating its financial data which
has been highlighted by comments from the European Commission (see clause 5.7 of this
consultation) in both the 2018 Broadband Decisions D10/18 and D11/18 and more recently for the
WACC Decision. We note the EC language was uncharacteristically strong, and at that time the
D10/18 and D11/18 request to update the data had still not taken place. We share the frustration of
the European Commission in this matter, and if this problem is to continue then we cannot see the
proposed new model keeping track of a fast-changing environment which will be to the detriment of
the industry and end customers. Please note we are not blaming the existing finance team, but
guestion whether it has been given enough resource to address a market that is evolving quickly at
this time. If ComReg requires more finance people then it should start to build up the team.

Comments to specific Assumptions

1. Whilst we would agree with ComReg in clause 5.40 that the copper services will eventually
be retired and cease to be available the communication and engagement from Eircom for a
copper switch-off date has not yet occurred. Hence whilst we can understand that ComReg
is modelling the 2025 date, this is merely a line in the sand and the longer the delay in
announcing the switch-off the more difficult it will be for the industry to plan for such a
situation and any migration approaches that will be required. We note other countries are
looking at a percentage threshold of fibre roll-out before commencing no new copper supply
and further roll-out conditions before existing copper services can be switched off.

2. SIRO and alternative network availability. The concept of SIRO availability being determined
on the existence of one active SIRO line within an exchange area is just wrong. We make the
following observations to support this view. The first is when you look at the SIRO roll-out
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(say in Kilkenny) it’s clear it’s not ubiquitous and a quick line test of a local address on the
SIRO address checker proves the point. Given the extensive civil engineering required
(including laying new footway boxes, duct etc) logic would suggest SIRO will deploy to the
most financially viable and achievable parts of an exchange area first and it’s not clear that a
full deployment will be commercially viable. Hence ComReg should work on real deployment
figures in the model and not assumptions of 50% coverage etc. Real figures should be
available to ComReg which already has access to homes connected through its Statutory
Information Requests each quarter.

3. We note clause 5.39 assumes for NBI that the fibre service is available in each exchange
footprint, the Service Demand module assumes that all premises in that exchange-footprint
can avail of fibre services. We believe ComReg should have better information than to make
assumptions here. Also, we note NBI will be required to make in-fill deployments hence we
assume that the NBI IA network will only be able to provide to the localised in-fill area which
is unlikely to be the whole exchange area. The NBP State Aid does not cover the wider
commercial area so the assumption needs to be clarified. Currently we do not know the
separate commercial intentions for NBI deployment within commercial area, but we do
know that State Aid cannot apply in locations where services have been commercially
deployed

4. Service Take Up — We note that an interesting statement was made by the CEO of Eircom at
the Oireachtas session of the 2" December 2020 that Eircom will now spend some 150m
Euro strengthening its 4G coverage within the NBP IA. This is a significant investment and
should bring far better data coverage to the NBP IA. Given the reduced density nature of the
NBP IA one would expect the service to perform well and such could impact the take up of
the NBI propositions as many end users may not be prepared to rent both 4G and fibre.
Clearly there are benefits of fibre, however 4G could impact the fibre market.

In summary we agree with the framework proposed by ComReg but given some of the substantial
assumptions such as copper switch-off are no more than best estimates at this time given the lack of
any copper switch-off announcement, the model is a best estimate only. Experience also tells us
that forecasts can wildly change as more information comes to light hence the key to making this
model work is to keep it up to date at least annually so that changes can be factored in. The market
is entering a huge period of change and given the importance of the modelling it’s important
ComReg provide the resource to keep this model up to date.

Q5. Do you agree with ComReg’s preliminary views that the Geospatial module is appropriate for
dimensioning the access network (copper and fibre) of a HEO with Eircom’s network presence in
Ireland? Please provide reasons for your response.

BT Response

At a high level we generally agree with ComReg’s preliminary views that the Geospatial module is
appropriate for dimensioning the access network (copper and fibre) of a HEO with Eircom’s network
presence however we have not been able to analyse the detail. The logic of the approach makes
sense and there is a similarity with the previous models developed by/for ComReg.

We are not totally sure about some of the numbers in table 10 as we believe historically two pair
copper would be delivered to the customer premises given the need for a spare pair in the case of
faults or to provide a second line. Also, not clear is how many tubes are available in the sub-duct in
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table 10. We assume Eircom use triple tube subduct but note Eircom is offering single tube to CEl
operators for duct services.

We find it concerning that ComReg is able to attain a considerable level of high quality information
about the Eircom network, yet the low quality of information provided within the CEl Passive Access
Records as part of the duct and pole CEl access product suggests that it would have taken ComReg
years to achieve sufficient data to run the proposed model. This suggests that far better-quality
information is available within Eircom than is provided through PARs. It would be helpful to both the
industry and competition for ComReg to declare the actual systems, if not already done, that
sourced this high-quality information so that industry could reasonably request such for the Duct
and Pole CEl products.

Q6. Do you agree that the approaches to modelling costs in the Opex module are appropriate?
Please provide reasons for your response

BT Response

We are concerned the commercial industry is effectively being made to cross subsidise the costs of
the NBP IA without the agreement of the industry. The State has approved the subsidy for the
Intervention Area, and it is inappropriate that ComReg should now make the industry further cross-
subsidise this investment, particularly as such was never sought of the industry or approved by the
industry. We disagree with this approach.

We are also concerned that the top-level margins being achieved by Eircom appear excessive and we
suggest ComReg should look to understand in more detail whether the top-level margins are aligning
with the regulatory framework, and if not why. We believe the Oxera* work (the report for 2014/15
is referenced although the others are available on the ComReg website) sponsored by ComReg for
the five ComReg USO Decisions would be helpful, and we believe informative, in helping ComReg to
understand whether Eircom is over-recovering margin and whether other changes are required.

Q7. Do you agree with ComReg'’s preliminary views that the costing approaches adopted in the
Capex module are appropriate? Please provide reasons for your response.

BT Response
We have several concerns in this aspect of the consultation as follows:

1. We note in clause 5.172 that Eircom did not provide a capital investment forecast for its
copper access network hence ComReg assumed that capital investment will be 50% of the
2019 figure. This appears to be little more than an educated guess and for something that is
so important this does not meet the appropriate standard in our view. Given the difficult
discussion the industry has had with Eircom this year about defining what copper is
available, we believe there is no intention of Eircom deploying new network copper other
than for jumpers and drop wires hence the 50% estimate by ComReg appears too high. We
are aware there is no mention or formal announcement by Eircom to any of the industry
groups of an end of sale date for copper services or a withdrawal of copper date. Indeed

4 ComReg Document Reference 19/40c — Oxera Unfair Burden Report 2014/15 — Final Report — Prepared for
Commission for Communications Regulation 14 March 2018.
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concern is growing the copper will be kept in service to keep the ducts full to avoid other
operators using the space for CEl. Irrespective of this speculation it is reasonable that such
major event should be signposted properly to the regulator and the industry at least five
years out so that all the stakeholders can plan for the transition. For the regulator to be
forced into guessing such a key market transition runs the risk of incorrect price control
regulation being applied. It is therefore welcome in 5.174 that ComReg is going to monitor
the copper situation.

2. Weare concerned that in 5.176 ComReg indicate Eircom did not provide the information
requested by Eircom within a Section 13D (1) requests. We note that in past years ComReg
has fined operators for the failure to provide information and it’s not clear why this did not
happen here and suggests an unequal treatment of Eircom in terms of the penalties for not
completing 13Ds. We note footnote 107 of the consultation and find it strange that the
MSAN product which is now being trialled on live services was not costed given Eircom’s
focus on cost reduction.

In Summary whilst we agree with the framework we have serious concerns with some of the
assumptions that are being made that appear at best a rough estimate in the absence of
information and we have lingering concerns as to whether the data is all up to date.

Q8. Do you agree with ComReg'’s preliminary view that the assumptions made around FTTH
connection costs in the ANM are appropriate? Please provide reasons for your response.

BT Response

We will leave this question to others closer to this aspect of the market.

Q9. Do you agree with ComReg'’s preliminary views that the price for PSTN WLR should be based
on a price per year for each year of the price control period based on the ANM modelled outputs
for that year? Please provide reasons for your response.

BT Response
Non-Copper Costs Issue

With respect to the active costs that contribute to the PSTN WLR costing model we see Eircom is
currently engaged in an active trial to potentially re-invest in the POTS services by deploying MSANs
and all the associated migration costs etc. We are somewhat surprised that Eircom would seek to
expend what could be a significant cost and resource to modernise the POTS service when the
expectation, as highlighted by ComReg in this consultation, is for the POTS service to start closing in
2025 with a complete copper withdrawal to follow. The POTS MSAN deployment is more surprising
as ComReg in its FACO draft Decision is proposing to relax regulation in urban areas given the
availability of alternative access methods for the supply of Voice. These alternatives are also clearly
available to Eircom hence we question the intention for a new deployment of old technology when
new technology could have been used for a far more efficient outcome. Hence we question whether
the MSAN deployment of a POTS only solution is an efficient.

Per Anum Approach to PSTN WLR pricing
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We agree with ComReg’s preliminary views that the price for PSTN WLR should be based on a price
per year for each year of the price control period based on the ANM modelled outputs for that year.
Provided ComReg can obtain accurate and up to date information we would prefer for a per year
view.

Q10. Do you agree with ComReg’s preliminary views that the supplemental charge for POTS based
FTTC should be based on the incremental costs, using the same approach as for PSTN WLR? Please
provide reasons for your response.

BT Response

Q11. Do you agree with ComReg’s preliminary views that the prices for LLU and SLU should be
derived based on the Urban Commercial Footprint and set by way of maximum prices (rather than
the existing price points) as set out in Section 7? Please provide reasons for your response.

BT Response

We disagree with ComReg’s analysis for SLU as such creates wide price variations and ignores the
limitations of the technology. We consider for ComReg to say they are max prices is unhelpful, as the
obvious will happen, and prices will rise given to the years of problems we have had trying to make
all LLU prices workable. We are continually concerned with ComReg references back to the 2018
Decision which we know from the European Commission comments was made on old data. In our
view the prices should remain unchanged during this price control period given the legacy nature of
LLU and the importance of the SLU price to the FTTC pricing given it’s a cost input to that service.

Q12. Do you agree with ComReg’s preliminary views that the maximum monthly charge for Dark
Fibre should be based on fibre costs associated with Leased Lines access? Please provide reasons
for your response.

BT Response

We note the highly limited nature of this service, i.e. where there is no duct capacity available and
acknowledge the pricing approach proposed.

Q13. Do you agree with ComReg’s preliminary view that the average monthly rental charge for CG
SABB should be updated to reflect costs in the Regional WCA Market as well as to provide
separate monthly rental prices for Regional and National Handover based on the maximum rates
shown in Table 15 in Section 7? Please provide reasons for your response.

BT Response
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Q14. Do you agree with ComReg’s preliminary view that the monthly rental charge for Line Share
should be updated to reflect the latest available cost information resulting in a charge of no more
than €0.62 per month? Please provide reasons for your response.

BT Response

We agree with ComReg’s preliminary view that the monthly rental charge for Line Share should be
updated to reflect the latest available cost information. Given the small incremental costs of adding
Line Share to a PSTN line we agree with the order handling and billing costs represented by ComReg,
however we would dispute the pair gain removal costs. We would note pair gain systems would
have occasionally been used rather than on all lines and the cost of removing them should have
been split over all copper broadband services rather than just LLU as all BB other than FTTH would
have required this. Also, LLU was largely rolled out prior to NGA i.e. prior to the 2013 launch of VDSL
NGA so the costs should have been over recovered by this time. ComReg should remove this charge
from the LLU cost.

Q15. Do you agree with ComReg’s preliminary views that the price for FTTC based services should
be updated in line with the approach at paragraph 6.82? Please provide reasons for your response.

BT Response

1. We do not accept the approach to the rise of the SLU price as the technology still limits the
distance for viable VDSL services to circa 1.6km and at the maximum distance the service is
more aligned with ADSL and should no longer be considered as NGA at that point.

2. Whilst we can accept that the cost categories that applied to the 2018 Decision may still
apply we cannot accept that the actual values within those categories should just be plugged
into the new model. We would expect that some of the 2016 figures will have been used in
the 2018 Decision which would have likely been based on data from 2014 and 2015. In our
view this data for cost inputs is too old to be used. We are also aware of substantial cost
reductions within Eircom in the recent 5yrs so using old data risk overstating Eircom’s costs.

In summary we generally agree with the cost categories, but we don’t agree with using 2018 data
that we believe was either from the 2016 Decision or based on inputs from the 2016 Decision that
were likely derived from 2014 and 2015 data. We also don’t agree with the substantial increase in
the SLU prices as such goes against science. l.e. there are technical distance limitations to the VDSL
product and to move away from such into a type of averaging approach is wrong. The ComReg
change of approach has a substantial impact on the overall cost of the VDSL services given the large
volumes involved and this warrants further work. The failure of ComReg to trigger the reduction of
FTTC pricing within the WACC Decision and the new approach within this consultation largely
negates the WACC rate reduction. Commentators could think the pricing of FTTC is being held
artificially high which is to the detriment of competition and end users.

Q16. Do you agree with ComReg’s preliminary views that the price for CG Bitstream services
should be updated in line with paragraph 6.86? Please provide reasons for your response.

BT Response

We agree with ComReg’s preliminary views that the price for CG Bitstream services should be
updated in line with paragraph 6.86. We agree with ComReg’s analysis and consider CGA has
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become the legacy broadband market and ComReg’s published Quarter Market Report data
supports the substantial migration from current generation bitstream to NGA FTTC/FTTH. We also
agree that for roll-out and technical reasons it’s not possible for all customers to have the
opportunity to migrate to NGA FTTC and FTTH, so CGA services whilst declining in numbers will still
be around for many years and at least at the end of this price control period. We agree that the
updated WACC should apply as this addresses the wider economic environment and the prices
should change in line with those proposed in Table 16.

Q17. Having outlined ComReg’s initial assessment of relevant factors for the costs associated with
connections and migrations, do you consider that they are relevant and complete? Do you
consider that any other factors are relevant? In response please provide well justified reasons and
provide data to assist in ComReg’s consideration of this matter

BT Response

We welcome that ComReg has provided the opportunity for us to review the proposals which are
extensive and complex. However we consider the following factors are also relevant.

1. WLR and VolP —We are concerned at the lack of an announcement from Eircom for the
withdrawal of copper supply and secondly its actual withdrawal. In the absence of clarity
from Eircom we can understand that ComReg has considered market trends and what is
happening elsewhere to help estimate a cut-off of 2025 for Copper non-supply, but we
would caution that this is an educated guess and ComReg certainly need to keep its options
open in this matter.

2. WLR pricing and the Margin Squeezing of VolP. We consider that VolP is highly vulnerable to
Margin Squeeze until it reaches critical mass and we ask that ComReg also carefully consider
and apply an MST for the pricing relationships of Standalone FTTC with VolIP vs FTTC with
WLR pricings. We are already concerned that there are obstacles to migrate from the WLR to
VolP within the FACO market as described in our response to the recent ComReg FACO
consultation hence we ask that ComReg’s pricing does not add to these problems.

Q18. Do you have any views as to the market impact of the existing FTTH connection and
migration charges on the potential competition problems that ComReg identified in the WLA
market? If you consider that the existing price control obligation is materially failing to address
these problems, please provide supporting evidence and reasoning

BT Response

We were surprised and disappointed by the Decision of ComReg in the D10/18 to make the
connection and migration price the same and would disagree with clause 8.22 that different prices
stifles competition. At that time the number of customers who had purchased FTTH was tiny, the
regulatory framework was still uncertain as we awaited the outcome of D10/18, some operators had
not yet completed their developments to enter the market and the decision did not align with the
consultation. We agree with the original intention of the consultation that led to D10/18 where part
of the cost of connection is recovered through the rental. We would like to offer the following
comments to support our views:
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a. The activity to migrate customers does not cost the 170 Euros being charged and is probably
closer to the 2.5 Euro charged for FTTC migrations. Hence in terms of cost causation
regulation the ComReg approach is clearly wrong.

b. We note that a key principle of regulation is to enable the end user to change provider and
indeed the EECC proposes to further assist this process in Article 106. So its incorrect in our
view for ComReg to act to impede this right with the use of high prices. We do not agree
with the approach to restrict switching that ComReg has imposed.

Q19. Do you agree with ComReg'’s preliminary view that Eircom should, for PSTN WLR, provide
annual information on key demand and cost metrics as part of its AFl submissions? Please provide
reasons for your response.

BT Response

In our view the preliminary views of ComReg in the FACO are wrong with respect to de-regulation of
the urban areas as there is no viable workable path to bulk migrate customers from WLR to VolP. In
addition we believe ComReg were incorrect in their analysis and should have separately reviewed
the fixed access from the call origination aspects as occurs in other jurisdictions.

Notwithstanding our views above, if the decision were to be taken we would agree to the proposal
leading to Q19 provided a deeper review is carried out every three years.

Q20. Do you agree with ComReg’s preliminary view that Eircom should review the ANM annually
for material / exceptional changes, and that such material/exceptional changes are brought to the
attention of ComReg for consideration? Please provide reasons for your response.

BT Response

We agree with ComReg’s preliminary view that Eircom should review the ANM annually for material
/ exceptional changes, and that such material/exceptional changes are brought to the attention of
ComReg for consideration. This should ensure that ComReg is aware if any changes, however if such
is not declared ComReg need to indicate the consequences of such omissions, otherwise the
requirement is meaningless.

Q21. Do you agree with ComReg’s preliminary view on the price control periods at paragraph
9.107? Please provide reasons for your response.

BT Response

We are concerned that VolP is increasingly vulnerable to MST behaviour as ComReg de-regulate
both the WCA and FACO markets. Hence, a combination of difficulties migrating customers and
unstable WLR and WCA pricings in urban areas can act to stunt the growth of VolP.

Q22. Do you have any comments on the Regulatory Impact Assessment and in your opinion are
there other factors which ComReg should consider in completing its Regulatory Impact
Assessment? Please provide reasons for your response, clearly indicating the relevant paragraph
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numbers to which your comments refer, along with relevant factual evidence supporting your
views.

BT Response

We would like to offer the following comments to the Regulatory Impact assessment which we
understand is focused on the WLR FACO price changes.

1. We are concerned at the activities of Eircom described in clause 10.25 around extending the
life of copper service. Our concern is why Eircom is choosing to invest in legacy products
when the efficient and modern approach would be to encourage the migration to VolP. We
consider ComReg should not promote investment in inefficient investments.

Q23. Do you believe that the draft text of the proposed Decision Instrument in relation to the WLA
and WCA Markets (ComReg Decision D10/18) is from a legal, technical and practical perspective,
sufficiently detailed, clear and precise with regards to the specifics proposed? Please explain your
response and provide details of any specific amendments you believe are required.

BT Response

Notwithstanding that we don’t agree with ComReg’s view of the SLU pricing which we believe
creates an artificially high value we would like to add the additional comment.

1. We welcome that ComReg is specifying that no additional pricing should apply, such as in
clause 12.75 of this Draft Decision Instrument, however our current experiences with CEl
where a similar view was taken by ComReg suggests this approach is not working, with
unexpected charges being sought on an ad-hoc and non-transparent basis. We would ask for
ComReg to modify the Draft Decision that should ComReg explicitly allow a new price as
stated in 12.7.5 then such a price or prices must be published in the appropriate and
transparent price list with the appropriate notification’s periods. Also ComReg should add
such charges to the ANM as they will alter the revenue that Eircom is earning and should be
accounted for in modelling costs.

Q24. Do you consider that the draft text of the proposed Decision Instrument and Direction (in
relation to ComReg Decision D11/18) is from a legal, technical and practical perspective,
sufficiently detailed, clear and precise with regards to the specifics proposed? Please explain your
response and provide details of any specific amendments you believe are required.

BT Response

We don’t agree with ComReg’s view of the SLU pricing which we believe creates an artificially high
value for VUA and regional bitstream plus. We also do not agree with the Cross subsidy in the form
of additional overhead costs that ComReg are effectively transferring from the NBP IA to the
Commercial Area. The NBP IA has already been subject to state aid and ComReg actions appear as an
additional artificial and unauthorised form of aid to the NBP area.

Q25. Do you consider that the draft text of the proposed Decision Instrument for the Regional
Low-Level FACO Market, in the context of this Consultation, is from a legal, technical and practical
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perspective, sufficiently detailed, clear and precise with regards to the specifics proposed? Please
explain your response and provide details of any specific amendments you believe are required.

BT Response

We welcome that ComReg is specifying that no additional pricing should apply, such as in clause 7.1
of this Draft Decision Instrument, however our current experiences with CEl where a similar view
was taken by ComReg suggests this approach is not working, with unexpected charges being sought
on an ad hoc and non-transparent basis. We would ask for ComReg to modify the Draft Decision that
should ComReg explicitly allow a new price as stated in 7.1 then such a price or prices must be
published in the appropriate and transparent price list with the appropriate notification’s periods.
Also ComReg should add such charges to the ANM as they will alter the revenue that Eircom is
earning and should be accounted for in modelling costs.

End
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EXECUTIVE SUMMARY

Given the importance of ComReg’s Consultation and its implications for the broadband
market, the commercial roll-out of superior high-speed broadband, and for the contingent
success of the €3 billion State funded national broadband plan for rural Ireland, it is
worrying that eir’s detailed review of the Access Network Model (‘ANM’) found changes in
the model to be incorrect, illogical, inconsistent and in parts to be based on changes and

assumptions that are not consulted on transparently.

ComReg’s Consultation essentially considers the wholesale price that eir can charge
operators, for the cost of a copper telephone line and the cost of a copper broadband

line, in those parts of Ireland where ComReg has considered eir to be dominant.

ComReg’s proposed price control obligation for a wholesale copper line service (referred
to as ‘PSTN WLR’) based on cost-orientation — in a small and declining geographic subset
of the Irish market — as well as its proposal to impose price reductions for copper
broadband services will not only reduce migration incentives for consumers to switch or
migrate from copper-based services to a high-speed broadband network (referred to as
fibre-to-the-premises or fibre-to-the-home (‘FTTH’) network]) but will also significantly
undermine further commercial roll-out of FTTH to the detriment of Irish consumers. It will
also negatively impact the Irish Government’s €3 billion FTTH investment and potentially
require additional intervention through higher tax payer support. Consequently, ComReg
is directly laying the foundation which will inevitably delay Ireland’s transition to a fully

digital and green economy.

Contrary to its regulatory obligations, ComReg’s model prevents eir from legitimately
recovering close to 3< of eir’s capital investment. This number is understated as ComReg
has incorrectly forecast the future capital expenditure required by eir over the price
control and discarded additional capital expenditure not recovered within the review

period.

For wholesale copper telephone line prices, correcting for various other errors identified,
even before taking account of the < that is stranded, the ANM generates values that are
higher than the existing national rates. This is to be expected, as the current national rate
is cross-subsidised by the lower cost of urban routes. The remaining small and declining

subset of the rural market on which the model is based is also the subject of the State



funded FTTH network. Therefore, as customers move from eir’s legacy network to the State
funded FTTH network it means that the higher cost of copper lines needs to be recovered
from a smaller and declining rural base. This means that the wholesale price required to

ensure cost recovery will need to increase further.

Finally, in the case of calculating the cost of a wholesale broadband line, ComReg has
made a number of material errors. In particular, in calculating the local loop cost of Fibre-
to-the-Cabinet (‘FTTC’) Bitstream, ComReg’s model has made a fundamental and
significant error in that the geographic footprint used to calculate the cost includes those
local loops that are no longer regulated and therefore are not subject to cost regulation.
As currently modelled, ComReg is incorrectly cross-subsidising the national FTTC
Bitstream price by the lower costs from deregulated areas. This is ultra-vires to ComReg’s

regulatory powers.

In addition, one of the underlying assumptions in the NGA Cost Model namely that eir will
not overbuild its FTTC network is no longer accurate or valid. eir has announced that it is
to spend an additional €600 million in investments to upgrade the broadband connections
for an additional 1.4 million homes and businesses to FTTH. Consistent with the 2013 EC
Recommendation, ComReg must recognise the shorter economic asset lives of FTTC as a
result. The required accelerated depreciation charge will significantly increase the
modelled cost not only in the ANM but also in the NGA Cost Model.

Finally, our consultants BRG, have produced a report (the ‘BRG Report’) which documents
their view of the ANM identifying a number of modelling errors, poor modelling practices,
and policy issues. In particular, ComReg has not respected eir’s ‘fair bet’ investment when
it made its decision to undertake its FTTC deployment given its approach changes the
regulatory and economic conditions as they presented themselves to eir at the time of
investment. Similarly, ComReg has failed to recognise that in updating certain parameters
in the model it breaks the payment path (referred to as an annuity) which resulted in lower
initial regulated wholesale prices on the condition that future prices would compensate. In
simple terms, ComReg assumes because the average hypothetical cost of funds is lower
today that one could simply go back in time as if that cost was always in existence. This is
not accurate, mathematically sound or consistent with the “return on capital” obligations

that ComReg must adhere to when making regulatory decisions.



Given the limited functionality of the model, BRG have only been able to correct certain
parameters. Notwithstanding this limitation, the resulting prices are in all cases higher
than those proposed by ComReg and, more significantly, either higher than or in line with

the wholesale prices today.

As the errors and required model updates were not identified by either ComReg or its
consultants, eir submits that it would be appropriate that interested parties should be
provided the opportunity to review whether the corrections / changes identified have been
made. Furthermore, given that ComReg’s current Mid-Term Assessment of the broadband
market (ComReg 20/114) will further reduce the number of bitstream exchanges that are
relevant for cost modelling purposes, when the revised footprint is used in the ANM (and
NGA Cost Model] it should be shared with interested parties to ensure that it is still

capable of generating sensible and reliable outcomes.

The way forward

eir notes that Ofcom (ComReg’s peer) has adopted an approach where charge controls
imposed are not cost based but rather held flat in nominal terms. The Ofcom approach in
recent years, has been to set prices that are intended to encourage investment in
competing networks, rather than solely by reference to costs. eir considers that such an
approach is relevant for Ireland not only in the context of PSTN WLR pricing but also for
current generation broadband and FTTC services. Such pricing continuity (when
appropriately set) has the benefit of promoting network competition, while protecting
consumers from excessive pricing or a loss of retail competition but also provides a path to
allow migration of consumers to those alternative very-high speed networks when they

become available.

eir considers that a price cap for PSTN WLR — in line with its proposed voluntary
commitments and expanded upon in this submission — is better suited to ensuring that
ComReg’s regulatory obligations are met, in particular encouraging efficient investment
and innovation as well as regulatory certainty and stability. Such an approach would
provide a better balance between allocative and dynamic efficiencies, which should be a

key concern to ComReg at this particular juncture.



Further, eir proposes a voluntary commitment to continue to charge a fixed price for FTTC
Virtual Unbundled Access (‘VUA’) and FTTC Bitstream for the duration of price control
period. <

At this time, pricing continuity would send an important signal to investors that ComReg
continues to be committed to setting prices that support investment, thereby creating

more stability and certainty over the medium term.

Given the manifest failure of this Consultation to meet most of ComReg’s regulatory
objectives, the errors and shortcomings exhibited in the cost modelling, lead eir to find at
minimum further rounds of consultation are required if ComReg maintains its view to use

the ANM to set wholesale prices.

eir is looking forward to engaging on these consultations to arrive at an eventual remedies
package that supports ComReg’s statutory objectives and the continued evolution of

Ireland to a full digital economy.



RESPONSE TO CONSULTATION

Q. 1 Do you agree with ComReg’s preliminary view that the price control obligation
for PSTN WLR in the Regional Low-Level FACO Market should be based on cost

orientation? Please provide reasons for your response.

1. eir does not agree with ComReg’s preliminary view that the price control obligation
for PSTN WLR in the Regional Low-Level FACO Market should be based on cost

orientation. In particular, eir considers that:

(i) the geographic scope of the FACO market is in fact national and ComReg’s
conclusion that there is an “uncompetitive” small sub-national Regional
Market is flawed;

(i) ComReg has failed to adequately consider the voluntary commitments offered
by eir in respect of the FACO market; and

(i) given ComReg’s objective to promote competition and investment, and in
particular the deployment of very high capacity networks in line with the new
European Electronic Communications Code (‘EECC’), the focus of regulation
should now shift from legacy services and towards efficient and timely copper

switch-off.

Flawed assessment of the FACO market

2. As discussed in eir’s response to ComReg 20/46', the geographic differences in
competition in the FACO market are clearly not appreciably different to the extent
that they justify the existence of sub-national markets. This finding is particularly
striking when to eir's knowledge the remaining few EU National Regulatory
Authorities (‘NRAs’) that still continue to regulate Market 2/2007 have defined the
market as national in scope. eir considers that the geographic scope of the FACO
market is in fact national and by any measure, including premises; access lines;
and FACO lines, the sub-geographic “Regional Market” is so small that ComReg’s

analysis suffers from three fundamental flaws.

' ComReg Document No 20/146, “Market Reviews Retail Access to the Public Telephone Network at a Fixed Location for Residential and
Non-Residential Customers Wholesale Fixed Access and Call Origination”. Dated 17 June 2020.



3. First, ComReg’s geographic assessment considers the competitive conditions within
an individual exchange only and the approach that ComReg has chosen results in
the identification of an “uncompetitive” sub-national market that accounts for 26%
of all premises in Ireland, many of which already have access to alternative access
products. It is clear that the Regional Market, or indeed the small individual
exchanges (with an average of 816 premises) that it groups together, is not an
economic market of sufficient size. In this regard, the 80% coverage criterion is
overly conservative. This is particularly true when one considers the small nature of
the exchanges identified as belonging to the Regional Market and the coverage

thresholds chosen by other NRAs.

L. In addition, even when these exchanges, which fail to pass the coverage criterion,
are taken collectively as a “Regional Market”, this market overlaps areas where
there will be further commercial roll-out of FTTH as well as by NBI the State funded
FTTH network rollout within the review period. Therefore, the natural decline of this
market will be expedited to such an appreciable extent that it fails today to pass the

three criteria test.?

5. It is also important to point out that in addition to not taking into account
prospective competition from NBI’s network over the period of the review, ComReg’s
geographic assessment does not include an analysis of existing competition from
the cable network operator, Virgin Media. It is unclear how ComReg can make any
correct determination as to the competitive dynamics in the market absent such
analysis. The result is the continued regulation of those premises that are already
FTTH passed e.g., just under 3<® premises covered by eir’s rural FTTH rollout. It is
also clear that premises passed by SIRO and Virgin Media NG broadband are in the
regulated market given the fact that NGA coverage in Ireland is 96%" it is odd

therefore that ComReg only proposes to deregulate 74% of premises.

6. Second, ComReg’s decision to analyse individual exchanges also fails to capture
the countervailing buying power arising from the larger and more extensive Urban

Market. In an ever declining market, it makes no commercial sense to jeopardise

2 See specifically eir’s response to ComReg consultation 20/46.

% Table A8.10, ComReg Document No 20/46, “Market Reviews Retail Access to the Public Telephone Network at a Fixed Location for
Residential and Non-Residential Customers Wholesale Fixed Access and Call Origination”. Dated 17 June 2020.

* Digital Economy and Society Index (DESI) 2020 Ireland https://ec.europa.eu/digital-single-market/en/scoreboard/ireland



and forego wholesale revenues nationally — eir cannot act independently of its
customers and consumers. The FACO market has been regulated for such an
extended period of time that ComReg’s “Modified Greenfield approach” fails to
recognise the behaviour of market participants absent regulation. In recently
deregulated markets, such as Call Transit and in the WCA Urban Market, eir has
been able to offer discounts and enter into commercial arrangements with
operators. Given the diminutive size of the Regional Market similar commercial

agreements would occur across eir’s FACO products nationally.

7. Finally, ComReg has failed to step back from its analysis and consider whether the
Regional Market is in effect a residual part of a national market in which FACO
services are offered and whether the theoretical menu-based rota of potential
abuses (where such a one-tailed test can be claimed notionally in any market)
would actually occur. eir submits that if ComReg had undertaken a further (and
more accurate) analysis that it would be apparent that the Regional Market would

not qualify as a separate relevant economic market.

8. This is discussed further in a report® produced by Copenhagen Economics (CE) on
behalf of eir that questions the economic rationale for continued ex ante regulation
of the FACO market in Ireland. This report has been separately provided to ComReg
but in summary, CE considers that a broad range of market developments
constrain eir from exploiting its alleged market power over the coming regulatory

period. In particular, CE finds that:

a. mobile operators have already overcome any barriers to entry;

b. the state-backed NBI rollout will materially alleviate any market failures

associated with the deployment of NG network to rural premises;

c. ComReg appears to have underestimated the role of alternative operators

providing Managed VoB; and

d. the market exhibits national-level competition, which is likely to undermine
eir’s alleged market power with respect to the (very small) sub-set of FACO-

reliant customers.

® Copenhagen Economics “Is there a case for ex ante regulation in the Irish FACO market? A review of ComReg’s Consultation and Draft
Decision”. Dated 25 October 2020.



Taken together with eir's submission, it is evident that ComReg has not sufficiently
demonstrated that continued regulation is warranted. The characteristics of the
market over the review period do not support ex-ante regulation. The review periods
for both the Retail Access Fixed Line and FACO markets have expired and in the
case of the retail market the review is in fact 3 years overdue. ComReg must now

move to correctly deregulate these markets.

Voluntary commitments

10.

1.

12.

eir notes that it has already proposed (in February 2020) a number of voluntary
commitments with respect to the FACO markets, including that it would commit to
Pricing, Access, Transparency and Non-Discrimination for WLR as well as current
market rates for ISDN BRA, ISDN FRA, ISDN PRA and Current Generation FVCO.

Even if it was accepted that some geographic subset of the FACO market should
continue to be regulated, eir does not agree with ComReg’s preliminary conclusions
on the proposed remedies, in particular those relating to pricing. In the first
instance, they are unnecessary in an environment where eir is willing to enter into
voluntary commitments in respect of a declining sub-set of the national market.
ComReg has offered no valid reason as to why the proposed commitments are not
acceptable, merely asserting in paragraph 10.40 of the FACO Consultation that
they ‘would have been insufficient to address all of the competition problems
identified’ but without setting out any assessment of the proposed commitments to
support this claim. As such, ComReg has failed its obligations in accordance to
Section 12 of the Act and Regulation 16 of the Framework Regulations and in
accordance with Regulation 8 of the Access Regulations, which provides that
ComReg must ensure that the proposed obligation is based on the nature of the
problem identified, and proportionate and justified in light of ComReg’s statutory
objectives. Instead ComReg merely seeks to rely on a process point in terms of the
timing of the implementation of the European Code in stating that ‘there is no basis
in legislation to accept voluntary commitments’ as the Code was not due to
become law in Ireland until December 2020.

However, this point does not stand up to scrutiny. ComReg itself states that it will
not be making a final Decision until Q2 2021 and while the Code has not be

transposed as anticipated on 21 December 2020, ComReg could not have foreseen
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that at the time. Furthermore, in correspondence received from ComReg on 4
August 2020, ComReg relies on the fact that the Code will be transposed for not
conducting as required a new market analysis for both the WLA and WCA market
by 2021 - stating that “ComReg does not accept the contention that the absence of
a completed analysis of the WLA and WCA markets by November 2021 would be in
breach of Regulation 27. By that time, the provisions of the European Electronic
Communications Code (EECC) Directive will have been transposed into Irish law.
Contrary to what you suggest, the extension by the EECC of the market review time
period to five years is directly relevant to ComReg Decision D10/18”. In any event,
given that the publication of a final Decision is not expected until Q2 2021 this
should facilitate the legal basis upon which ComReg can have regard to eir’s

proposed commitments.

Further as ComReg itself states in ComReg 20/46 “it is appropriate that, on a
forward-looking basis, any such changes [arising from the implementation of the
Code] are acknowledged in this Consultation”. ComReg states that it will ‘consider
interested parties views on this matter’ (presumably on the preface that eir’s
commitments ‘would not be sufficient to address the competition problems
identified.’). As eir’s voluntary commitments largely mirror the remedies provided by
the extant regulation it is unclear what this view is based on and ComReg has not
provided sufficient detail to enable eir to understand how those commitments were
lacking and to provide eir the opportunity to respond to that position. eir therefore
considers that ComReg should properly consider the proposed voluntary
commitments and allow eir to respond to ComReg’s views as provided for under

Article 6 of the Framework Directive.

In addition, eir considers that a price cap at current price levels is better suited to
ensuring that ComReg’s regulatory obligations are met, in particular encouraging
efficient investment and innovation as well as regulatory certainty and stability. In
Section 6, ComReg considers three potential options in terms of setting cost-

oriented prices for PSTN WLR as follows:

(i) setting a price cap that would maintain the existing PSTN WLR price for the
entire period of the price control;

(i) setting a price cap for the price control period that is informed by the outputs
of the ANM; and
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17.

(iii) setting a price per year for each year of the price control period based on the

modelled outputs for that year.

ComReg is of the preliminary view that the third option best meets the objectives of
ensuring cost recovery and providing stability of prices. However, and as noted by
ComReg at paragraph 6.19, the first option would provide “maximum stability of
prices in the Regional Low-Level FACO Market”. Nevertheless, ComReg proceeds to
dismiss this option on the basis that such an approach would purportedly lead to
excess recovery. eir submits this view is not only short-sighted (contrary to long-

term policy objectives ComReg should be striving to achieve] but also incorrect.

As set out in eir’s response to Question 9, there are a number of adjustments
required to eir’s historical profits to get a better view of the economic profits that
are available on PSTN WLR. As demonstrated by eir, when properly adjusted those
economic profits are consistently below the regulated WACC of 8.18%. Finally, to
the extent that past profits were generated for PSTN WLR services, ComReg has
already justified offsetting those gains against consistent and cumulative historic
FTTC losses which eir incurred.® For ComReg’s argument to hold true it simply
cannot be that ComReg again uses the same reasoning for entirely different

purposes to merely suit the case in hand.

eir notes that Ofcom (ComReg’s peer], in its Wholesale Fixed Telecoms Market
Review (WFTMR), has adopted an approach where charge controls imposed are not
cost based but rather held flat in nominal terms. The expectation being that while
this may lead to modest over-recovery of costs it was better than imposing cost-
based charge controls which could risk undermining investment. Ofcom noted in
the WFTMR that the evidence suggests its approach to date is having the desired
effect, in that it is seeing competitive network build develop. In addition, Ofcom
allows Openreach to recover enough of the FTTH investment cost from copper
services to make the business case for investing profitable, whereby the cost of
legacy services would continue to be entirely recovered from the consumers that
purchase legacy services. This is in stark contrast to the allocation of costs

proposed by ComReg to FTTH in this Consultation.

¢ See paragraph 145.
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The Ofcom approach in recent years, has been to set prices that are intended to
encourage investment in competing networks, rather than solely by reference to
Openreach’s costs. eir considers that such an approach is relevant not only in the
context of PSTN WLR pricing but also for current generation broadband and FTTC
services and that ComReg should exercise its discretion in setting pricing controls in
favour of an approach that supports investment in fibre networks through
promoting network competition, while protecting consumers from excessive pricing

or a loss of retail competition.

Ofcom also considers that pricing continuity sends an important signal to investors
that it continues to be committed to setting wholesale prices that support
investment, thereby creating more stability and certainty over the medium term.
Investor reports have demonstrated how these pricing signals contribute to investor
confidence and a positive regulatory environment. A departure from this strategy
and return to cost-based pricing would undermine the incentive for telecoms
providers to build new networks. eir considers that such an approach would also be
appropriate in the Irish context. In particular, in the Regional Market where eir is
proposed to have SMP and which will be directly subject to FTTH investment by the
State funded FTTH programme. 3< the combined lower price (compared to today)
of an adequate broadband and voice services for consumers could fundamentally
not only decrease consumers migration incentives to FTTH in the commercial areas
but significantly undermine the Irish Government’s €3 billion fibre-to-the-home
intervention. ComReg is laying the foundations for the delayed migration of Ireland
towards a full digital economy. See Figure 1: ComReg reducing consumer migration
incentives to the State funded FTTH network and Figure 4 ComReg reducing

consumer migration incentives to FTTH network.



Figure 1: ComReg reducing consumer migration incentives to the State funded FTTH
network
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20.  Furthermore, the imposition of obligations in respect of PSTN WLR pricing has to be
considered in the context of a declining market. Prices act as a signal to consumers
and service providers in that, consumer preferences determine how much they are
willing to purchase at a given price. In this manner, price controls can encourage
inappropriate economic activity. There is much discourse around the effect of
access pricing on investment incentives for new technologies as well as on the
migration from old to new technologies. Regulation can affect the adoption of
innovation especially in highly regulated industries. As network infrastructures are
expected to be a strong contributor to economic activity, growth and indeed
recovery in light of the COVID-19 pandemic, a fast transition from old network
technologies to new ones will be a key challenge for policy makers. Full migration
from copper networks is both socially and economically desirable.

21.  Declining demand, and its implications for regulation, is an especially prevalent

feature of telecommunications markets, which are characterised by technological
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development and accompanying innovation, as well as changing consumer
preferences. Demand for certain services, e.g., PSTN WLR, which utilise the fixed
telecommunications network are in a permanent state of decline. Such decline can
be identified in the sense that it is not temporary but rather has been sustained over
a number of years and is expected to continue and that it is not isolated to specific
geographic areas. In the face of such decline it is important to consider how best to

balance short-term allocative and long-term dynamic efficiency goals.

eir considers that a price cap at current price levels, in line with its proposed
voluntary commitments (and expanded in this submission), would provide a better
balance between allocative and dynamic efficiencies, which should be of key
concern to ComReg at this particular juncture. This method would also benefit from
increased ease of application as opposed to a strict cost-orientation pricing
obligation and more appropriately take the outmost account of the EC comments
to ComReg’s 2015 FACO market analysis which called “upon ComReg to take the
opportunity of the forthcoming parallel consultations to streamline the existing
pricing remedies, thereby enhancing transparency and legal certainty for market

players”. See also eir’s response to Question 9 and 10.

Where potential concerns in relation to the transition from an ex ante to ex post
regulation regulatory regime arise and can be adequately justified, eir notes that it
would of course be appropriate for an NRA to consider any voluntary commitments
made by the former SMP undertaking. Ofcom, for example, in its consultation on its
WFTMR, noted that while the Wholesale Fixed Analogue Exchange Line ("WFAEL’)
market was no longer suitable for ex ante regulation, it was conscious that there
would remain a substantial number of WLR customers through the early years of
the market review period. It therefore considered whether transitional regulation
was required to support those customers but ultimately determined that it was not
necessary to impose a sunset period on the basis of voluntary commitments made
by Openreach. ComReg has committed a significant process flaw in failing to
adequately consider eir’s voluntary commitment as part of the Consultation and in
its apparent rejection in ComReg 20/46 for failing to consider that preliminary view

as part of its Regulatory Impact Assessment (‘RIA’).



Copper switch-off

24,

25.

26.

27.

The retirement of copper services is an important part of the business case for the
roll-out of fibre networks and the faster that customer migration from copper to
fibre occurs, the stronger the business case for investment in fibre becomes. Given
ComReg’s objective to promote competition and investment, and in particular the
deployment of Very-High Capacity Networks (‘VHCNs’) in line with the EECC, the

focus of regulation should now shift from legacy services.

Investment in fibre is part of a wider transformation of Ireland’s telecommunications
infrastructure, comprised of both the migration of voice services to IP technology
and the overall withdrawal of copper-based services, and will be an important
enabler of green and digital transitions and as such recovery in the wake of the
COVID-19 crisis. ComReg can support each of these objectives in the following

ways:

(i) price controls, or indeed the removal of same, that ensure an efficient and
timely migration for different types of operators and users at different points
in the migration process ; and

(i) a specific work stream aimed at the development of a copper retirement

strategy, which should underpin all other regulatory work items.

eir notes that the availability and take-up of very high capacity networks (VHCNs)
and connectivity, namely fibre to the premises (i.e., homes and businesses and
collectively referred to in this paper as ‘FTTH’) and 5G, have been elevated to core
objectives of the new EECC, which was due to be transposed by the end of 2020. In
particular, Article 3 promotes connectivity and access to, and take-up of, VHCNs by

all citizens and businesses of the EU.

This objective is at the centre of the EU’s ambitions for a Gigabit Society, which sets

non-binding targets for connectivity across Member States to be achieved by 2025;

e access by all households to download speeds of at least 100 Mbps and
upgradeable to gigabit speed;
e connection speeds of 1Gbps for socio-economic drivers e.g. schools,

transport hubs and businesses.
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e commercially available 5G mobile communications systems in all urban

areas and major transport corridors in Europe.

Gigabit connectivity has been further highlighted as a priority of the European
Commission for the 2020-2024 legislative cycle. In particular, the Commission’s
Communication on Shaping Europe’s Digital Future’, the Recovery Plan for Europe®
and the Commission’s Recommendation on Connectivity’ focus on widespread

availability of ultrafast broadband.

An approach to pricing that encourages efficient and timely migration

29.

30.

31.

On the first issue, as discussed earlier in this response, eir considers that a price
cap on the basis of eir’s proposed voluntary commitments would provide a better
balance between allocative and dynamic efficiencies, which should be of key
concern to ComReg at this particular juncture. In addition, such an approach would
ensure that ComReg’s regulatory obligations are met, in particular encouraging

efficient investment and innovation as well as regulatory certainty and stability.

The migration of users from the legacy network is currently customer demand
driven and it is anticipated that this will continue to be the case in the short term. As
consumer’s assessment of whether to switch to full fibre will depend on the
relationship between the on-going charges for such a connection and the charges
paid for their existing connection. If the prices of copper-based services are low
(either through commercial or regulatory intervention) then adoption rates for full

fibre broadband will also be low.

In addition, low wholesale access prices for legacy networks delay infrastructure
investment in NGA by alternative operators, as it increases their opportunity cost of
investment. This is also true for resellers. The more alternative operators invest in

their own infrastructure, the more the incumbent is incentivised to invest in

7 European Commission, Shaping Europe’s digital future, 19 February 2020, https://ec.europa.eu/info/sites/info/files/communication-

shaping-europes-digital-future-feb2020_en_k4.pdf

® https://ec.europa.eu/info/live-work-travel-eu/health/coronavirus-response/recovery-plan-europe_en

? Commission Recommendation on a common Union toolbox for reducing the cost of deploying very high capacity networks and

ensuring timely and investment-friendly access to 5G radio spectrum,

https://ec.europa.eu/newsroom/dae/document.cfm?doc_id=69383
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response. eir considers that the interaction of these effects necessitates wholesale
access prices for copper services that remain stable over the short term and have
the flexibility to increase over the medium term, in order to create the correct
signals for different types of operators and users at different points in the migration

process.”

In recognition of this, a number of regulators have already started to move away
from the classic ladder of investment based pricing remedies of cost plus, even for
copper prices, in recognition of the dual role that copper plays in funding NGA
deployment including incentivising other operators and migration incentives for
legacy networks. Where pricing models for legacy copper services the 2013 EC
Recommendation is clear that “A costing methodology that leads to access prices
replicating as much as possible those expected in an effectively competitive market

is appropriate to meet the objectives of the Regulatory Framework. Such a costing

methodology should be based on a modern efficient network, reflect the need for

stable and predictable wholesale copper access prices over time, which avoid

significant fluctuations and shocks, in order to provide a clear framework for

investment and be capable of generating cost-oriented wholesale copper access

prices serving as _an _anchor for NGA services” [emphasis added]. ComReg’s

Consultation is not consistent with the 2013 EC Recommendation. Intuitively under
such a costing methodology the modelled Modern Equivalent Asset (‘MEA’) cost of
PSTN WLR will increase - however, consistent with eir’s voluntary commitment set
out in our response to Question 9 (and Question 10) such modelled outcomes would
not impact the maximum monthly price eir would charge for this service over the

price control period.

' This holds true in the Intervention Area where legacy broadband prices can impact the migration incentives to the State funded FTTH

network as well as in commercial areas.



An overarching policy for copper switch-off

33.

3k.

35.

eir remains subject to existing regulatory remedies on legacy copper products in
the WLA and WCA markets and under the USO regime. It is also proposed that it will
continue to be subject to the entire suite of regulatory remedies in a sub-set of the
legacy FACO market. eir does not consider that a continued focus on regulation of

legacy services underpins the goal of effectively transitioning from copper to fibre.

eir submits that a policy objective of timely copper retirement that is beneficial from
a consumer, commercial and efficiency perspective should be forward looking and
holistic. It should not, as would appear to be ComReg’s preference from its current
analysis of the WLR-PSTN FACO market, be silo-based and divorced from
considerations of the interaction between regulatory obligations in the context of

the overall market and technological development.

Such a forward looking and holistic approach has already been adopted by other
NRAs. For example, in its WFTMR, Ofcom noted that since the 2017 Narrowband
Market Review (NMR]) Statement, Openreach has consulted on its plans to withdraw
WLR products and transition to IP voice services by the end of 2025. This will mean
that Openreach will no longer provide voice services in this market and that from
2025 BT will no longer be in a position to assert market power in this market. Ofcom
is also reviewing the WLA market and noted that any regulation arising in this
market ensures that there is no barrier to the provision of broadband lines. It
therefore considers that there no longer remain specific barriers to the provision of
voice services that it needs to address with regulation in this market and as such
proposes to remove all regulation of the PSTN WLR market. It is unclear, given eir’s
voluntary commitment why such an approach could not be adopted by ComReg.
Pursuant to Section 12 of the Act and Regulation 16 of the Framework Regulations
and in accordance with Regulation 8 of the Access Regulations, which provides that
ComReg must ensure that the proposed obligation is based on the nature of the
problem identified, and proportionate and justified in light of ComReg’s statutory
objectives - eir submits that ComReg must provide interested parties the
opportunity to provide submissions on ComReg’s justified reasoning for deciding (if
ComReg maintains appropriate for it to do so) to not accept eir’s voluntary

commitment.



Q. 2 Do you agree with ComReg’s preliminary view that the monthly charge for PSTN
WLR in the Regional Low-Level FACO Market should be set using the TD FAC approach
based on Eircom’s HCAs for the copper loop component and a BULRAIC+ approach

for the active equipment? Please provide reasons for your response.

36. Please see eir’s response to Question 1 and Question 9.



Q. 3 Do you agree with ComReg’s preliminary view that the monthly supplemental
charge for POTS based FTTC in the Regional Low-Level FACO Market should be set
using the TD FAC approach based on Eircom’s HCAs for the incremental copper
access component and a BU-LRAIC+ approach for the active equipment? Please

provide reasons for your response.

37. Please see eir’s response to Question 1 and Question 10.



Q. 4 Do you agree with the assumptions and approaches used to model demand in

the Service Demand module? Please provide reasons for your response.

38.

39.

The Service Demand Module is an essential part of the ANM. It forecasts copper and
fibre volumes that are used as inputs to other modules. Assumptions and
approaches used in the Service Demand Module can therefore have a large impact
on the outcomes of the ANM. ComReg has provided two versions of the Service
Demand Module: a non-confidential version containing the logic and formulae of
the module, but with anonymous inputs and a version containing only the outputs
that feed into the other modules, but stripped of all input data and underlying

calculations.

eir does not agree with ComReg’s preliminary view that their approach to modelling
demand in the Service Demand Module is appropriate. We base this view on two

overarching observations:

a. lack of documentation and / or discussion of how the module has been
calibrated; and
b. failure to consult on the key inputs used as per the requirement in Article 6 of

the Framework Directive.

We cover both these points below in addition to copper switch-off where ComReg

specifically ask for views from interested stakeholder.

Lack of Calibration

40.

The Service Demand Module is large and complicated with multiple inputs and over
16 calculation sheets, each with thousands of rows. This reduces traceability and
increases the chances of inconsistencies and errors. Good modelling practice
would dictate that any outputs should be carefully reviewed and subject to
sensitivity testing to understand whether the modelled inter linkages are correct
(i.e., are working as they should) and whether the outcomes makes sense (i.e.,
compared to real work outcomes and expectations). In particular, without
calibration to real world outcomes, there is no way of knowing whether the model is

performing as intended and ultimately capable of ensuring cost recovery.
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43.

BRG has reviewed the Service Demand Module and conclude that it does not
function as it should and that the assumptions and formulae do not meet the
criterion of being internally consistent. BRG find several examples of the Service
Demand Module not providing outcomes that are plausible and logical. For
example, BRG refer to the counter-intuitive outcome of FTTH lines creating demand
for ADSL. Specifically, the number of FTTH lines in the IA is forecasted to increase
from zero in 2019 to 34,288 in 2024 while in the same period, the number of non-
cable, non-FWA broadband lines increase from 89,817 to 206,431. Another example
relates to the assumption in the Non-Confidential Service Demand Module that
there is a 5% uptake of FTTH in the first year it reaches an exchange-footprint, and
5% more per year thereafter. Logically this should imply that in the first year after it
begins FTTH roll-out in the IA, NBl would have a 5% customer share in the exchanges
it has rolled out to, compared to Eircom’s 95% share. However, the Non-
Confidential Service Demand Module currently predicts only a 2.7% share for NBI
compared to Eircom in these exchange footprints. eir submits that ComReg should
engage in a proper calibration exercise to ensure that any counterintuitive

outcomes are identified and corrected.

Given the importance and implications of this decision it is worrisome that
ComReg’s consultants have not included a sensitivity analysis or a top-down
calibration of the results to ensure the adequateness of modelled outputs. See also

paragraphs 71-77.

In addition to the above, eir submits that the crude method used to spread demand
for telephony-only and ADSL broadband (both POTS-based and Stand Alone)
across urban commercial, rural commercial, and IAs has resulted in a serious
distortion in the outputs of the Service Demand Module. Specifically, remaining
active physical copper lines are allocated across the three regions in each
exchange in proportion to the un-served delivery points in each region. This
specifically fails to recognise two key features of provincial and rural demand for
telephony and CGA broadband. First, the typical rural exchange is located in the
largest village or town in the catchment area that has a higher proportion of
business customers than does the surrounding countryside. These business
customers have a higher demand for copper services often taking multiple PSTN

services. Second, the performance of CGA broadband degrades with increasing



distance from the exchange and the extremities of the exchange coverage area
typically do not support high ADSL speeds. In reality, the penetration of eir physical
copper lines by delivery point in the IA exchange footprints is substantially below
that in the urban commercial footprints - even when VDSL services are excluded

from the latter.

44.  Errors and inconsistencies in the Service Demand Module will have compounding
and non-trivial effects on other modules and final outcomes. Take for example, the
ComReg assumption that total active lines are apportioned to exchange-footprints
based on: “the total count of premises in each-exchange footprint after considering
whether competing services were active at these premises”. In practice, the split of
services between footprints and exchanges is entered into the Service Demand
Module as percentages. In the Non-Confidential Service Demand Module, the split
of ADSL and voice only services between the Urban Commercial Area, Rural
Commercial Area and IA uses a ratio of 30:30:40, while FTTC is allocated 100% to
the Urban Commercial Area. As set out in the BRG Report such rough allocation
approximations based on total premises will skew towards the IA and away from the
Urban Commercial Area because “A large number of premises do not have an
active fixed-line service, and these premises are not evenly distributed across
footprints. The Urban Commercial Area has the highest penetration rate of active
fixed line services, followed by the Rural Commercial Area and the IA." This means
that any allocation based on total premises will be incorrectly skewed towards the
IA and away from the Urban Commercial Area, resulting in proportionally more
copper services being allocated to the IA and fewer to the Urban Commercial Area
than is actually the case”. While such an approach may have been appropriate
when ComReg historically set prices either nationally or between the Larger
Exchange Area and Non-Larger Exchange Area, those footprints were still regulated
and still resulted in regulated prices in all areas — this allowed for a certain level of
comfort regarding overall cost recovery. However, in this circumstance, where parts
of the geographic market will be deregulated and where ComReg prevent the
allocation of costs within small sub-geographic markets (i.e., corporate common

costs are not proposed to be recovered from those areas subject to State Aid

" The current modelling contains a trend to increase the penetration of fixed-line services in the Rural Commercial Area and the
Intervention Area to the level seen in the Urban Commercial Area. See Consultation 5.42. In the Non-Confidential Service Demand
Module, 81% of Urban Commercial premises have an active fixed line service, compared to just 49% of |A premises.
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46.
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intervention) then allocation of services to geographic areas through simple rules of
thumb begin to undermine eir’s ability to recover its costs. See also eir’s response to

Question b.

Another example is a particular error in the Service Demand Module in relation to
the recording and forecasting of PSTN connection volumes. The “Top Down Output”
tab and the “Output OPEX” tab both show just under 12,000 PSTN connections for
the financial year from 1 July 2018 to 30 June 2019. However, there were actually
over 21,000 connections that required a “truck roll” (i.e., required a new copper
path or could not be electronically enabled). This error is then compounded in the
Opex Module by forecasting the 12,000 PSTN connections to fall by 3,000 in each of
the next three years and then by using this forecast number of PSTN connections as

the driver for provisioning costs. See also eir’s response to Question 6.

In addition, it is not apparent how ComReg have taken account of premises with
multiple lines and the distribution of these premises and failure to do so could lead

to allocation errors between the IA and Urban Commercial Area.

Errors in allocation to the IA in the Service Module will also have repercussions for
the other modules such as PAM and DAM which when used in conjunction with
apportioning costs using the per customer method results in eir incorrectly bearing
the largest proportion of those costs. Further, these allocations will also impact
recovery of common costs in the IA given corporate common costs are only

recovered in ComReg’s proposal from commercial areas.

Failure to consult

4+8.

As noted above the Service Demand Module is large and complex and does not
allow for easy scrutiny. In addition, inputs are anonymised and only a version
containing outputs that feed into the other modules is provided. While eir
appreciates that confidentiality of certain operator specific inputs is required,
ComReg should have consulted more extensively and specifically on the demand
assumptions and forecasts used in ANM. For example, it is unclear whether ComReg
has used historic information on eir’s uptake of FTTH (i.e., in the 300k) as a
guide/sense check/sensitivity to the forecasts provided by NBI (which foresees that

it will take 15 years to migrate services to its network), and if so whether
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50.

adjustments have been made due to timing differences (for example, whether the
State funded FTTH network will see a faster migration in comparison to eir’s initial
300k take-up due to the increased demand for remote-working and learning due to
COVID-19). As it stands, there is limited transparency of the sensitivity of key

forecast growth rates and migration assumptions used.

An additional concern relates to assumptions provided by NBI. To the extent that
these are used, ComReg should consider how they accord with NBI’s commercial
incentives to roll-out fibre and recover money over time. The amount, and timing, of
the state aid is based on NBI achieving an agreed business plan. If NBl revenues are
larger, and earlier, than forecast they keep a share of the difference; if they are
lower, and later, than is in the plan NBI bear the full loss. eir submits that ComReg
must take these considerations into account when relying on assumptions from the

NBI business case.

ComReg has also failed to provide documentation for how key assumptions in the
Service Demand Module affect the outcome of the ANM. It is good modelling
practice to stress test a cost model. This is done by changing key assumptions and
inputs to assess how it performs and also understand the boundaries under which
the model will product sensible results. Such analysis should have been shared with
interested parties as part of the Consultation process. This will give ComReg
comfort that the model is working as intended and allow stakeholders to better
understand the implications that certain assumptions and modelling approaches
have on outputs such as monthly wholesale prices. It is significantly important to
allow stakeholders to understand how wholesale prices could evolve overtime.
ComReg provided such transparency in consulting on the mobile termination rates
in Ireland - see for example ComReg 15/19 — where interested parties were
provided the impact of rates under alternative service demand and forecast
scenarios. It is unclear why ComReg has not provided interested parties the
opportunity to consider or at least observe the impact of alternative migration

scenarios than that presented by NBI and accepted by ComReg.

Copper switch off

51.

Copper switch off is a crucial part of the modelling services over the time period

considered. It is without question that it will occur and hence the ANM should reflect



this reality. In the Service Demand Module it is assumed that copper switch off will
commence from 2025 and will be no earlier than 5 years after an exchange-
footprint becomes fibre-enabled (either by Eircom or by NBI). ComReg makes
reference to the Spanish regulator who has directed a 5-year period for copper
services to be maintained after fibre is deployed and ask for comments from

stakeholders on this timeframe.

52. Despite the importance of copper switch off regulatory guidance from the
European Commission is limited. The 2010 NGA Recommendation states that SMP
(access) obligations in relation to Market 3a/b can be changed if agreement is
reached between SMP operator and access seekers on an appropriate migration
path. If there is no such agreement, the SMP operator must inform alternative
operators no less than 5 years in advance of any network changes and/or
decommissioning. The EECC provides more flexibility and is more specific than the
2010 NGA Recommendation. Specifically, Article 81 states that NRAs must ensure
that “the decommissioning process includes a transparent timetable and
conditions, including an appropriate notice period for transition, and establishes
the availability of alternative access products of at least comparable quality
providing access to the upgraded network infrastructure substituting the replaced
elements if necessary to safeguard competition and the rights of end-users”. The
EECC therefore foresees a procedure and conditions, including an appropriate
notice period for transition, before a SMP operator can switch off its legacy network
including the provision of alternative access products to access seekers where the
copper network is decommissioned. However, there is no mention of the notice
periods or time periods for which legacy copper services are to be maintained after
fibre is deployed. On this specific related matter ComReg has completely failed to

provide its views to eir’s voluntary commitment presented to it in February 2020.

53. International experience in this area is varied. In a recent report for the FTTH
Council Europe WIK has catalogued notice periods on exchange closure.” WIK find
that 5 years notice is typical, although this period can be shortened to between 1-3
years for exchanges where there are no co-located operators and/or where suitable

wholesale products are made available. Further, widespread coverage of

2 https://www.wik.org/fileadmin/Studien/2020/Copper_switch-off_whitepaper.pdf, see table 7



5L.

55.

56.

57.

alternative technologies in the relevant area is another condition that has been
linked to switch-off. They also note that the timeframes in many European countries

are longer than those applying elsewhere in the world (e.g. Australia and the US).

eir submits that the ComReg blanket assumption of 5 years notice and the earliest
switch-off beginning in 2025 is wholly inappropriate and unrealistic. First, 5 years
should be regarded as an absolute maximum notice period that only applies in
exceptional circumstances. A period of 1-3 years should be the norm and be guided
by the specific circumstances related to the exchange areaq, i.e., the availability of
alternatives products and services. Second, in terms of timing of the notice period

this requires a specific evaluation of individual exchange areas.

In addition to the specific assumptions related to notice period and the specific
modelling of switch off must be adjusted. The Service Demand Module currently
assumes that switch off will occur at a different time for each exchange footprint.
This implies that within a single exchange area there can be three different switch-
off dates. While this would technically be possible, in practice this is not realistic.
Switching off a copper exchange (or groups of exchanges) would normally only
occur when the delivery points in all three exchange-footprints have been indexed
to fibre distribution points (DPs) due to current regulatory obligations across a
number of markets. Importantly, for the modelling of costs, even if an exchange
footprint has been switched-off costs cannot be avoided or “saved”. Savings will
only occur when all lines within an exchange have migrated and / or eir is allowed
to remove access to its copper services. This approach is also in line with ComReg’s
decision DO4/11 on the USO net cost methodology which recognises that certain
costs within an exchange area are considered unavoidable even where there is a

disconnection of “uneconomic” customers.

In short, eir will be unable to fully avoid costs in any exchange until all the copper
service in that exchange has been disconnected. These issues are also discussed in

our response to Question 5.

An additional complicating factor is that the NBI plan is not to roll out FTTH by eir
exchange but by NBI OLT. There are between 200 and 250 NBI OLT sites (many co-

located at eir exchange sites) but the coverage planned for those OLTs does not
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map to complete eir exchange areas. Some eir exchanges will be entirely included
in the footprint of a single NBI OLT but many will require the completion of two or

more NBI OLTs before they are candidate exchanges for copper switch-off.

Finally, we note for consistency that paragraph 3.53 of the Service Demand Module
Specification Document shows that the “ISDN switch-off year” parameter (I.Par.30)
has been set at 2023. Despite this treatment of ISDN in the ANM ComReg has
recently refused the eir proposal to move ISDN BRA to end-of-sale at 30 January
2021 and to end-of-life at 31 December 2024.

Summary

59.

Given its central role in the ANM, and the use of forecasts to set prices that are the
basis of ComReg 20/81 and ComReg 20/101, the Service Demand Module as
currently constructed and populated is not fit for purpose. There is a complete lack
of meaningful calibration and as such it is not clear how it can support ComReg’s

regulatory objectives.



Q. 5 Do you agree with ComReg’s preliminary views that the Geospatial module is
appropriate for dimensioning the access network (copper and fibre) of a HEO with

Eircom’s network presence in Ireland? Please provide reasons for your response.

61. The Geospatial Module is used to determine the passive network elements required
for 100% coverage of premises nationally using a BU approach. It outputs a table of
network element asset counts by exchange. There is one output table for each of
the following four geographic model scenarios: Urban Commercial, Rural
Commercial, IA Copper Only and All Footprints, i.e., the whole country, assuming
copper services in all footprints, and fibre services only in the urban and rural
commercial footprints. The latter scenario therefore attempts to estimate eir’s

access network deployment for the whole country.

62. ComReg take as a “modified scorched-node” approach where the dimensioning of
the access network is constrained by the location of eir’s cabinets and exchange
nodes and assigning premises to the nearest cabinet and exchange. ComReg claim
that this approach will avoid many of the inefficiencies in eir’s historic network
layout and be a better approximation of the network layout that would be adopted
by “a hypothetically efficient network operator deploying a fixed access network in

Ireland today”.

63.  eir submits that the Geospatial Module is not appropriate for dimensioning the
access network (copper and fibre] of a hypothetical efficient operator with eir’s

network presence in Ireland. eir considers that ComReg has:

o]

. provided insufficient transparency of the methodology and tools used;

b. failed to recognise the complexity of multiple demands for individual

premise;
c. modelled unachievable efficiencies in rural areas; and

d. failed to provide evidence of meaningful calibration with eir’s actual

network.

We discuss each in turn below.



Insufficient transparency

64. It has not been possible for eir within the timeframe of this consultation to review in
detail the workings of the Geospatial Module. Given the nature of the analysis and
the data inputs used it is natural to use a database management system like
PostgreSOL, however, this also increases non-transparency of the model. In
particular, the Docker and PostGres application and proposed tools have not been
used by ComReg before and our pricing and modelling analysts are not familiar
with its functions. A clear example of is the Sky request to ComReg for assistance

on restoring the draft ANM geospatial database extract.”

65.  The description of the Geospatial Module in the Consultation paper only provides a
brief overview with a sample of the engineering rules. Further, the description in the
Specification Document is far too high level to adequately assess the detailed
workings of the module. The most comprehensive section in the specification
document on the Geospatial Module is on data preparation but it essentially only
provides a list of sources with schematic diagrams and tables on how the database
is populated, which again is of limited use to adequately assess the workings of the
model. With regard to data cleansing the only reference is to 60 eir street cabinets
with incorrect coordinates on the basis that map locations are not on the island of
Ireland, or are outside the state. It is unclear whether other issues arose from data
cleansing exercises and / or whether other data sources were simply taken at face

value.

66. In summary, there is insufficient transparency of the methodology and tools used in
the Geospatial Module for eir to develop an informed view of the appropriateness
of the techniques used. ComReg’s approach in this Consultation is not consistent
with the meaning of consultation as provided for under Article 6 of the Framework
Directive. ComReg provided workshops with interested parties as part of its
consultation process to develop a model for mobile termination rates in 2016 and
also invited interested parties to have bilateral workshops with ComReg - see
ComReg 15/19. eir considers that ComReg must invite bilateral workshops with

interested parties.

3 Information Notice - Operators correspondence on clarifications concerning the Access Network Model, Posted: 2 December 2020,
Reference Number: ComReg 20/129



Demand driven problems

67.

68.

There is no evidence in the Consultation or specification document as to how the
Geospatial Module addresses the issue of multiple service demands from an
individual deliver point. The main sources of multiple service demands at an
individual delivery point are the small businesses that characterise Irish towns and
villages. Many of these have a requirement for several PSTN lines and a single
broadband service but are too small to justify an ISDN FRA/PRA service. As
discussed in the response to Question U4, the Service Demand Module has failed to
address this issue which gives rise to a serious distortion in the division of service

demand between Rural Commercial and IA regions.

In the context of the Geospatial Module there is an associated risk that the “per
delivery point” approach will underestimate the assets used to serve towns and

villages.

Unachievable efficiencies

69.

70.

In paragraph 5.58 of the consultation document ComReg acknowledges that a
scorched earth bottom up modelling approach “runs the risk of modelling a network
with an unrealistic level of efficiency” but then states in the following paragraphs
“that applying a scorched node approach ... avoids many of the inefficiencies that

are inherent in Eircom’s existing network layout”.

eir agrees, subject to adequate calibration, that a scorched node approach is a
reasonable approach to modelling the access network for urban areas where there
is a reasonable density of street cabinets per MDF, and premises to be served are
reasonably close together. However, the approach is potentially problematic for
provincial and rural exchange areas, where there may not be any street cabinets,
or only a small number of cabinets serving only local housing demand. Here the
approach can result in the modelled network having levels of efficiency that cannot
be achieved in reality. Additional circuit routes and new capacity will arise over
time, in order to meet demand. Therefore, while a network could theoretically be
designed using cost optimisation algorithms, in practice incremental investment is
unavoidable, rendering any network 'sub-optimal' compared with a desk-based
exercise. While ComReg has acknowledged this fact it cannot be the case that

ComReg also argues that the scorched node avoids inefficiencies as to how the



network was historically deployed. For example, existing circuit routes are tied to
physical and local planning that not only play a major role in the design of the
access network but also impose barriers to change - even on a hypothetical basis.
Such constraints can also change over time - such as planning applications with
local authorities but that is not to say the deployed network is inefficient or capable

of being better deployed afresh today as proposed by ComReg’s model.

Lack of meaningful calibration

7.

72.

73.

Calibration is especially important for the ANM as it aspires to forecast service
demands and calculate investments and unit costs for over 3,000 distinct
exchange-regions. ComReg claim that outputs have been validated and the model
has been calibrated against eir’s actual numbers. However, detail or evidence of

this calibration activity is lacking in the Consultation and specification document.

Paragraph 4.82 of the specification document refers to “output validation” in two
instances. The first states: “Outputs were validated and the model calibrated
against eir’s actual numbers where available (e.g. eir has 1.5m poles, etc.)”. This
compares to 2.4m poles in 2022 identified by BRG in their review of the Capex
Module. eir does indeed have ~1.5 million poles, but eir pole routes do not pass
many remote rural delivery points. It is eir's understanding the Geospatial Module
builds an access network to pass all delivery points in the State, hence without
further explanation this validation appears to identify a discrepancy. The second
reference is the statement: “Cartesian also compared the geospatial outputs
against those produced by the Revised CAM where they can be compared”, where
footnote 51 makes clear that copper cable length is an example of one such
comparison. eir submits that this is not a meaningful, nor sufficient, calibration for
the cable asset. For example, in the original CAM the calibration for network assets
such as copper cable was carried out directly with eir surveys for a sample of

exchanges.

As part of the Consultation, there should be a top down calibration of the costs
produced by the model against real costs experienced by eir in exchange areas and
these should be presented to eir for consideration. The model specification
document provides no factual evidence to assess the appropriateness of the

assumed capex and opex cost split — a key determining factor of assessing
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whether the basis of the building of assets across regions is robust. In this regard, a
calibration must be carried out with respect to the dimensioning of the hypothetical
efficient operator’s network against the actual network of eir — in particular as the
model purports to divide each exchange into regions of different levels of
competition and range of services we consider it essential that we can validate the

methodology as described.

When developing the CAM and the Revised CAM ComReg’s consultants validated
the bottom-up modelling of network assets (i.e., the outputs of the model) by
comparison with the eir inventory. The table below is a view for the Revised CAM
that was then discussed with eir to see if differences arose from the scorched node
approach or from fundamental errors - and whether the differences were material

in effect. No such calibration check has been provided as part of this Consultation.

Table 1: Example of previous calibration approach <

75.

76.

There was also a subsequent stage of calibration and validation check where three
eir exchanges were selected for a more granular comparison to the outputs of the
model for those exchange areas. There is no evidence of any such validation with
the ANM. The limited levels of comparison of asset volumes available to eir from the
Geospatial outputs into the Capex Module indicate serious concerns about copper
cable asset volumes. eir has serious concerns regarding the integrity, robustness
and general accuracy of the model, and must reserve its position to raise these
concerns in the future, if these issues are not addressed to the satisfaction of eir in
subsequent consultation procedures.

Further, copper cable volumes modelled on a bottom up basis using the Geospatial
Module in Urban Commercial region are used as the basis for the calculated prices
for LLU and SLU. These services are key inputs into the EVDSL and FTTC cost stacks.
Hence, it is necessary to ensure, not only that the total copper asset per exchange
is correctly modelled, but that it is correctly modelled within the Urban Commercial
exchange-region, and further correctly modelled between E-side cables and D-side
cables. There is no evidence that the necessary granular degree of calibration has

been undertaken.
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In summary, it is not possible for eir to evaluate whether the model is performing
correctly and whether outcomes are consistent with those found in the real world.
This is a material flaw. Without a proper calibration of the model there is no way of
knowing whether the outcomes of the ANM provide a sound basis for cost-oriented

price control.



Q. 6 Do you agree that the approaches to modelling costs in the Opex module are

appropriate? Please provide reasons for your response.

78.

79.

The Opex Module uses as a starting point operating expenditure calculated from
eir's 2018 and 2019 AFl. ComReg consider eir’s accounts to be representative of an
efficient operator operating eir’s legacy network. These costs are then “re-based”
by ComReg to reflect the costs that it considers a hypothetical efficient operator
would incur operating and maintaining a recently deployed network and scaled to
forecast opex in the selected year for the BU model. Further, operating expenditure
is divided into four categories: direct cost, network cost, indirect cost and common
cost. Direct, indirect and common cost is allocated between FTTH and copper lines
on a per-line basis. Operating expenditure specific to pole and duct access are

extracted and input into the PAM and DAM.

While eir agrees with the use of the eir AFl as a starting point, there are elements of
the subsequent adjustment to the BU model and allocations to which we

fundamentally disagree. These include:

a. the use of unfounded efficiency adjustments;

b. problematic scaling of repair and maintenance costs;

c. using a small time period to calculate an average storm opex cost;
d. inappropriate allocation of operating costs to FTTH services;

e. recovery of common costs; and

f. incorrect modelling of provisioning operating costs;

g. inappropriate split between fixed and variable common costs;

h. failure to consult on working capital.

We cover each point in turn below.

Unfounded efficiency adjustments

80.

In terms of efficiency adjustments, ComReg has taken the preliminary view that
eir’'s TD costs, as recorded in the two most recent HCAs, are representative of an

efficient operator, given the series of cost reduction programmes undertaken by eir



81.

82.

83.

8k.

85.

since 2013. Nevertheless, the ANM still includes significant efficiency adjustments

when modelling BU costs.

eir has extracted operating cost from the confidential version of the Opex Module

as shown in the table below.

Table 2: Overview of opex in ANM model <

Source: eir calculations

From the table it is clear that ComReg indeed has made significant efficiency
adjustments to eir’s actual costs and that these are forecast to reduce significantly
over time. The majority of the purported efficiency adjustment is made to direct
operating costs. From the AF| there is a reduction of nearly 40% to the direct
operating costs used in ANM (not taking into account the reduction for CEl). eir
understands that ComReg has used the Revised CAM to make this adjustment, but
we have not been able to confirm the accuracy of the calculations made. eir
submits that the level of the adjustments made in the ANM has not been justified by
ComReg.

First, the efficiency adjustment is made to a cost data set (the AFI) which already
contains considerable efficiency improvements in recent years. It is therefore
unclear what further savings could be made. Indeed, the field force level after the
proposed ComReg adjustment, would not be able meet the eir commitments on

fault clearance, even at a much lower fault incidence rates.

Second, while most PSTN and FTTC faults are cleared to a cable clear code a
substantial minority are cleared to the final drop or to the associated pole.
Replacing an old copper feed cable with a new one, as would the case in the
hypothetical network, will not affect the rate of faults cleared to drop poles and
leads. It is also generally the case that time worked per service restored is greatest
for faults in the final drop. This is in part due to travel time and in part that a fault in

a drop wire generally only affects one service.

Third, we refer ComReg to the BRG analysis of the Opex Module. BRG identify
several elements of the Opex Module that are questionable. For example, opex cost

trends that are unrealistically set to 0%. As BRG notes, a generic cost trend would
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at least be expected to take account of wage increases. Other cost trends should
be based on best-estimate forecasts. It is unrealistic to assume that a new network
could be more efficient than eir’s existing deployed network and for that new
network to become even more efficient over time to the extent that it offsets positive
opex cost trends. As set out in paragraph 78, and as recognised by ComReg, eir has
undertaken a significant cost efficiency transformation and given the level of SLAs

and USO obligations any further opex savings assumed by ComReg is unrealistic.

All in all, eir submit that further efficiency adjustments to an already efficient data
set of operating costs based on actual incurred costs must be based on a detailed
analysis confirming that further cost reductions are in fact possible. This could
include a benchmarking or technical analysis of operating practices. As it stands,
eir submits that the current version of ANM contains unsubstantiated operating cost
reductions leading unattainable levels of “hyper-efficiencies” and ultimately an
under-recovery of properly incurred efficient costs — leading to a failure to meet
regulatory obligations including Regulation 13(2) which requires that to encourage
investments by the SMP operator, ComReg, when considering a price control, takes
into account the investments made by the operator and allow the operator a

reasonable rate of return on adequate capital employed.

Problematic scaling of REM costs

87.

While repair and maintenance (REM) costs is initially derived from eir’s accounts as
discussed in the previous section, ComReg has modelled a decline over time as the
number of users on the copper network declines per the Service Demand Module.
The assumption that R&EM is relatively a variable cost based on demand is incorrect.

See our response to Question 9 for more detail on this point.

Failure to account for variance in storm opex

88.

A significant proportion of annual operating costs are impacted by weather
conditions. For assets in the access network poles and the lines that run on them
are particularly exposed to the storms and other related extreme weather
conditions. Year on year, the operating costs eir faces to deal with particular
weather conditions can therefore vary considerably. In the table we have

summarised the storm related operating costs from the AFI.



Table 3: Storm Opex related to copper repair 2016 - 2020 <

89.

Source: eir calculations

As can be seen from the table there is a significant variance in cost during the past
5 years. While there would appear to be downward trend in the costs from 2016 to
2020 it should be noted the in FY16 Ireland had a significant windstorm season and
was the most active to date leading to particular high opex in that year. The season
was especially notable for the amount of rainfall that caused flooding. Given that
climate models show that, with climate change, the planet is likely to experience
more extreme weather in the future it would be reasonable to expect a repeat (or
worse) of the FY16 windstorm season also in the future. To cater for this variance in
storm opex eir submit that ComReg should average over a larger number of years
from the AFI. Specifically, taking an average over 5 years from the AF| instead of
two would appear to be more appropriate. This is also particularly relevant as
ComReg has proposed a five year price path and this should lead to a more stable
path as opposed to re-opening the price path to account for changing weather

conditions on an ad-hoc basis.

Inappropriate allocation of costs to FTTH

90.

See paragraphs 269-280.

Recovery of common costs

91.

ComReg proposes that common cost is only allocated between copper and fibre
based on the number of services in the commercial areas. For the reasons set out in
paragraphs 269-280, it is not appropriate to include FTTH lines in that calculation.
In addition, as noted in the BRG Report “A large number of premises do not have an
active fixed-line service, and these premises are not evenly distributed across
footprints. The Urban Commercial Area has the highest penetration rate of active
fixed line services, followed by the Rural Commercial Area and the IA." This means
that any allocation based on total premises will be incorrectly skewed towards the
IA and away from the Urban Commercial Area, resulting in proportionally more
copper services being allocated to the IA and fewer to the Urban Commercial Area

than is actually the case. This will then affect other allocations in the ANM

" The current modelling contains a trend to increase the penetration of fixed-line services in the Rural Commercial Area and the

Intervention Area to the level seen in the Urban Commercial Area. See Consultation 5.42. In the Non-Confidential Service Demand

Module, 81% of Urban Commercial premises have an active fixed line service, compared to just 49% of |A premises.
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modelling. In particular, it would appear to affect the common cost allocation: as
described...common cost is allocated between copper and fibre based on the
number of services in the commercial areas, so having fewer copper services in the
Urban Commercial Area will reduce the amount of common cost allocated to

copper”. As such, this needs to be corrected for in the ANM.

Finally, consistent with ComReg’s approach to re-distribute the recovery of those
costs, and in light of the fact that the prices proposed by eir under on a voluntary
commitment basis are below that provided by the ANM, eir proposes that all
unrecovered cost from those services based on those prices is re-allocated across
the remainder of eir’s legacy services. This also recognises that as services migrate
from eir’s network the ability to recover those total costs will fall on its remaining

wholesale products.

Incorrect decline in provisioning operating costs

93.

9.

95.

The ANM incorrectly assumes a rapid decline in provisioning operating costs over
the price control period. The ANM assumes that provisioning costs are directly
linked with number of new PSTN WLR connections which per the model have a very

rapid decline and is zero by 2025.

Even though the total number of copper telephony services is declining year-on-
year there is still a substantial provisioning cost of which only a small part is due to
new (to the network) connections. Therefore, there is a manifest error in the Opex
Module where the total level of this cost is projected forwards pro rata to new

connections as modelled by the Service Demand Module.

The AFI for FY 19 shows these new connections at 11,988. The output from the Service
Demand Module then reduces the volume of connections by 3,000 for each of the
next three years - so that by 2022 the actual provisioning costs from FY19 < is
reduced in the Opex Module in FY 22 to 3<. However, as stated above, the bulk of
the provisioning costs are driven by service moves and re-connections which is a
form of activity driven by the size of the fixed telephony base and not solely by the

demand for new services.
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97.

In short, PSTN services will continue to be provisioned in range of ways (irrespective
of the actual number of new to network connection) until very shortly before copper
switch-off is completed and the provisioning costs output from the Opex Module
must reflect this to ensure that the legitimate costs can be recovered from PSTN

WLR rental revenues.

eir proposes, consistent with the approach set out in the BRG Report, that in order
to correctly account for the decrease in provisioning costs over time the ANM
should instead scale the provisioning operating costs in line with the decline in total

active copper lines.

Inappropriate split between fixed and variable common costs

98.

99.

100.

eir has undertaken significant efficiency adjustments across the business in recent
years and it is unclear whether further savings can be made.® For a costing
perspective this means that operating costs, and common costs in particular, to a
larger extent will be fixed rather than variable. This should be recognised by
ComReg in the ANM. The ANM model uses a number of parameters to estimate the
split between fixed and variable common costs. ComReg has not provided any

justification for their choice of parameters. We discuss each in turn below:

The Consultation states that “Common IT costs relate to general IT costs such as
corporate systems and infrastructure but exclude IT systems which have a specific
function such as billing systems, network management systems, etc. 60% of
common [T costs are assumed to be fixed with the remaining costs varying
depending on the amount of direct costs compared to the base case scenario”. eir
has critically reviewed these costs and considers that given the current sizing of the
IT division and the fact that the renegotiations with vendors in terms of support
contracts are largely complete these costs are mostly fixed. The IT cost base has
never been substantially driven by headcount. In conclusion we believe a figure of

90-100% is more appropriate.

The Consultation states that “Common Accommodation costs primarily relate to

accommodation associated with the other common cost categories, e.g. office

' See for example eir annual report for year end 30 June 2020 (page 8 and 9) on the on-going focus on cost control through IT

transformation, simplification and process improvement.
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102.

103.

space associated with central finance, corporate strategy, central IT, etc. and 90%
of common accommodation costs are assumed to be fixed”. eir considers that this

is appropriate given the rationalisation of our property portfolio.

The Consultation states that “Common Transport costs include transport
management and 30% of common transport costs are modelled as being fixed”. eir
considers that a higher % needs to be deemed fixed as we have moved away from
leasing vehicles to purchasing our own fleet again. The majority of fleet
depreciation is booked to the transport cost centre rather than being assigned to
individual cost centres. Given the difficulty in disposing of specialised vans and
trucks we believe that a figure closer to 90% is appropriate. The transport team that
manages the fleet is also in the range of 1to 2 FTE so rescaling such costs is not

reasonable.

The Consultation states that “Common Personnel Administration costs include the
costs of the human resources function and 90% of personnel administration costs
are modelled as being fixed.” eir considers that given that there are only 30 full time
employees in human resources to support the whole eir group of over 3,000
employees that this represents a significant level of efficiency and effectiveness
and therefore should be updated as being 100% fixed as it is not capable of being

rescaled.

The Consultation states that “The Other Common cost category includes corporate
functions such as finance, legal, regulatory, strategy and other business
management functions, and 100% of these costs are modelled as being fixed.
Working capital is also included in the Other Common cost category.” eir considers

that given the recent reorganisation of Central Services this is appropriate.

Failure to consult

104.

The ANM now also includes working capital. However, there are only two brief
references to this in the Consultation and only to the extent that it included in
“Other Common cost category” and that the ANM has “elements of working capital
such as debtors, creditors, stock, etc.”. There is no consultation or guidance

provided by ComReg as to the assumptions it has used in deriving this figure.
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106.

107.

108.

From reviewing the model eir has been able to ascertain that, under MCE there is a
line item “Common Other” with a value of negative < that is assumed to be the
assessment of working capital for the AFl year in question relating to the eir access
network services. Under depreciation there is also a line time “Common Other” with
a value of negative X that is assumed to be a depreciation charge on the negative
working capital in the AFIl year. The full “depreciation” and a “return on capital
employed” (MCE x 5.61%]) is then applied as a negative common cost of < per
annum to all access network services on the same basis as the positive common
costs. This negative cost is treated as being 100% fixed (i.e., no decline in direct

costs or revenues will give rise to a decline in the negative working capital).

There are two issues of serious concern to eir in the treatment of working capital
evident in the Opex module of the ANM. The first is that this treatment is without
precedent. In previous cost modelling used to inform access network service price
controls working capital was excluded. This was done in recognition of the
possibility of levels fluctuating considerably from year to year due to changes such

as policy on supplier payment periods and billing policy.

The second issue relates to the use of the AFl reports to populate the Opex Module
with a figure that purports to be a full assessment of working capital for access
network services. In the preparation of the Separated Accounts - of which the AFls
are specific outputs - the revenues from wholesale access services include internal
revenues from the downstream retail businesses. The accounts do not include
internal debtors. As a result of this treatment directed by ComReg the working
capital calculation for the wholesale access service is not complete. The direct use
of the AFl as an input into the Opex module presents a distorted view of working

capital at the wholesale level.

eir submits that working capital should be removed from the model. The
characteristic between the time difference between paying and collecting receipts
is part of ordinary course of business and is subject to commercial financial
decisions and subject to change. In any event, as set out above, the assumptions as
to ComReg’s calculations have not been explained and interested parties must be

provided the opportunity to understand its calculation which is not described.






Q. 7 Do you agree with ComReg’s preliminary views that the costing approaches

adopted in the Capex module are appropriate? Please provide reasons for your

response.

110.

m.

112.

113.

The Capex Module calculates the value of capital expenditures, it collates the
inputs from the other modules of the ANM to derive unit costs for services. A bottom-
up approach is used for LLU, SLU, NGA Link, POTS based FTTC™, dark fibre and FTTH
connections, and a top-down approach for PSTN-WLR and CG SABB.

In their review of the Capex Module, BRG note that the calculations are
conceptually straightforward, but complex. A key part of the parameters used in
the Capex Module to cost the network is sourced from the Geospatial Module. BRG
state that the bottom-up approach is unusual since the forecast of the number of
network elements is static and is not linked to volume of premises. Further, they find
multiple ad-hoc calculations which are not well documented that reduce the
transparency of the model and make difficult a thorough review. Regarding the top-
down approach BRG views it as overly complicated with results that rely heavily on
subjective assumptions by ComReg on future network developments and

projections. See also paragraph 66.

BRG specifically consider two issues that have a significant impact on results,
namely the i) assumption that in the period 2020-30 the capital costs related to
copper is 50% of those recorded in 2019 for those exchanges where copper is
forecast to remain active; and ii) the impact of copper switch-off on stranded

assets.

With regard to the 50% reduction BRG find that ComReg’s assumption is
inappropriate and will lead to a significant understatement of the cost of WLR and
SABB. eir agrees. The reduction in the investment in the copper network will be
minimal. BRG estimate the impact on the unit cost of PSTN-WLR of the reducing the
50% assumption to 0%. Their results are presented in the table below. Additional

scenario calculations are presented in section IX.2 of the BRG report.

' There is a significant inconsistency as to how the POTS-based FTTC costs are calculated which the Consultation paper describes as

being largely calculated Top-Down and the Specification Document stating that it is Bottom-Up. In addition, the version of the model eir

received the BU methodology was also the default parameter.



Table 4: Impact of reduction of Capex on the price of PSTN-WLR (€/line/month)

4.

115.

116.

2020 2021 2022 2023 2024 2025 2026
50% cost reduction 16.13 1579 1545 1510 14.93 14.87 14.94
No cost reduction 16.28 16.06 15.84 1561 1557 15.69 15.99

Regarding the timing of switch-off and of the deployment of FTTH fibre networks
BRG note that the Capex Module fails to account for the impact that copper switch-
off will have on the ability of eir to recover fully the investment it has made in the
network. The ANM indicates that a significant proportion of copper related capex
will not be depreciated at the time of switch-off. Specifically, BRG note that the
ANM indicates that the NBV of copper assets in 2028, the year in which ComReg
assumes all premises other than some in the IA will have copper switched off, is <.
This means that such assets will be stranded if an adjustment is not made to model,
ultimately leading to an under recovery of investment by eir. This would be against
ComReg’s regulatory obligations. An accelerated depreciation will need to be

calculated to allow eir to recover the relevant cost over the price control period.

The latter point on the ANM’s inability to recover costs can be exemplified by the 7
year MSAN asset life used in the model. MSAN deployment has just started (mid
FY21) and will take three years to complete. In the current version of the Service
Demand Module copper switch-off starts in FY25 and finishes in FY30. The
combination of these two suggest that the median of the MSAN deployment will be
end of F¥Y22 and the median of the copper switch-off will be at the end of FY27. This
indicates that the average economic life of the MSAN will be close to five years and

not 7 years as used in the Capex Module.

The key driver of asset stranding and inability to recover costs is the simplified and
inappropriate implementation of the copper switch-off in the ANM. Without a
significant adjustment to the model (not just the Capex Module) to properly

account for copper switch-off the outcomes of the ANM will be erroneous. Without

7 This is ComReg’s estimate of NBV of copper assets at the end of 2028, i.e. after all copper links in the commercial footprints and most

premises in the intervention area have been switched off. This figure does not include all assets which were stranded due to premises
switched off in the period 2025 to 2028.



correction ComReg’s proposal is inconsistent with Regulation 13(2) which requires

that ComReg takes into account the investments made by the operator and allow

the operator a reasonable rate of return on adequate capital employed.
Accordingly, eir submit that costing approaches adopted in the Capex Module are

not appropriate at this stage.



Q. 8 Do you agree with ComReg’s preliminary view that the assumptions made

around FTTH connection costs in the ANM are appropriate? Please provide reasons

for your response.

117.

118.

19.

120.

In the Consultation, ComReg distinguishes between standard and non-standard
configurations. The discussion of these is a reasonable characterisation of the
situations encountered during the connections made to the rural commercial FTTH
deployment. The characteristics of the standard connection are that the premises is
sufficiently close to the fibre DP and to the pole delivering an overhead drop to a
building with 50 metres of the curtilage, or is served through a cleared duct
carrying and existing copper drop. In rural FTTH the principal instances of non-
standard connections are where new poles are needed to deliver an overhead drop

and/or new duct must be provided or cleared.

In urban FTTH deployment, the bulk of eir connections over the price control period
for standard and non-standard connections will differ significantly from that of the
rural commercial cases. As urban poles are generally only used for copper drop
wires, and as fibre DPs will only deployed at every second pole a substantial
number of standard deliver fibre drops will travel both down footway duct and
overhead from the final pole to the premises served. There will also be standard
connections from DP in boxes through existing ducted drops delivered underground

to the premises served.

The urban non-standard connections present at least three additional challenges.
At certain stages of urban housing development eir historically deployed armoured
and buried copper leads. This infrastructure cannot be re-used so every new FTTH
path will require the mole-ploughing of a new duct with the associated cost - this
can cost as much as 3< per home. Finally, many retail businesses, and the
residential premises above them, including terraced housing estates, are served
with copper drops characterised as “slung leads”. It is not yet clear whether this

approach is sustainable for Fibre drops; and, if it is not, how should it be replaced.

From a low base in Ireland an increasing proportion of consumers are living in multi-
dwelling units (‘MDUs’). Delivering FTTH services to these residences presents a

range of challenges and eir is still considering the standard form of deployment. So
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122.

it is not clear yet which will be standard, and which non-standard, connections for
service to residents in MDUs. Currently there is considerable uncertainty for
network operators, property developers, MDU residents, and MDU management as
to who has control and rights to access these assets. A clear regulatory policy
agreed by those stakeholders will support the more efficient and timely delivery of

FTTH to these premises.

In summary it is too soon, for a number of reasons, to understand all the
circumstances and costs of non-standard connections for urban FTTH. The level of
Urban FTTH connection costs implicit in Table 19 of the Consultation paper is
consistent with the original eir proposal for urban FTTH deployments. Assuming a
50:50 split between urban and rural connections the implicit cost per urban
connection is €250. This would be consistent with a targeted and partial
deployment of urban FTTH where only premises with overhead copper drops or
ducted underground leads would be passed. However, as noted above the IFN
urban FTTH deployment going forward will result in a higher proportion of non-
standard urban FTTH connections due to (i) the requirement to use a mole plough
for many underground fibre drops, ii) slung leads, and (iii) the requirement to find
an internal path within the MDU from the DP location to the end-user dwelling

where no mini-ducting is available.

See also eir’s response to Question 17.



Q. 9 Do you agree with ComReg’s preliminary views that the price for PSTN WLR

should be based on a price per year for each year of the price control period based

on the ANM modelled outputs for that year? Please provide reasons for your

response.

124.

125.

126.

In ComReg’s market analysis consultation 20/46, in which ComReg has determined
eir’s alleged dominance in error, ComReg has not demonstrated that its proposed
set of remedies are appropriate, necessary and the least onerous option available.
In particular, given eir's voluntary commitment including pricing behaviour,
ComReg’s pricing remedies is inconsistent with Section 12 of the Act and Regulation
16 of the Framework Regulations and in accordance with Regulation 8 of the Access
Regulations, which provides that ComReg must ensure that the proposed obligation
is based on the nature of the problem identified, and proportionate and justified in
light of ComReg’s statutory objectives. Consequently, eir does not agree with
ComReg’s preliminary view that the price for PSTN WLR should be based on a price
per year for each year of the price control period based on the ANM modelled

outputs for that year. See also eir’s response to Question 1.

Similarly, and without prejudice to this view, eir has identified a number of
inappropriate assumptions and modelling errors in the ANM. When corrected the
resulting price per month for each year of the price control is materially higher than
that proposed by ComReg and is consistently above the extant national price set

today.

In particular, eir considers that ComReg has;

a. failed to fully consult on all the adjustments that are necessary in bridging

the returns evident in eir’'s accounts to those envisioned by the Revised
CAM;

b. proposed a model which is unnecessary complex and results in bewildering
modelling outcomes (including Service Demand volumes) which are far

removed from both reality and cogent modelling outcomes;
c. stranded the recovery of eir’s efficiently incurred costs;

d. proposed unsubstantiated cost reductions which are not capable of

supporting the network;
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e. failed to correctly model how costs will evolve as a result of copper switch

off and copper decommissioning; and

f. made a series of further modelling errors.

Each of these is discussed in turn below. At the end of this section the resulting
corrected annual PSTN WLR prices®™ are presented (per the non-confidential model

received by eir) and a more appropriate price path is proposed by eir.

Failed to consult on all the adjustments required in bridging eir’s returns to the
outputs of the Revised CAM

128.

129.

130.

In paragraphs 3.50 to 3.65, ComReg set out some of the differences that can arise
between the returns stated in eir’s Historic Cost Accounts and those envisioned by
ComReg when setting prices pursuant to ComReg D03/16. Broadly, ComReg
explains (without quantification) that certain adjustments are necessary to eir’s

HCA, namely;

® Reported storm costs in a given year may be higher or lower than forecast;

® The line card component in the model is set with reference to a new asset (as
modelled by BU-LRAIC+ approach) whereas the costs reflected in eir’s

accounts are based on existing assets that have been depreciated over time;

e The change in prices of the PSTN WLR element of POTS-based FTTC bitstream
compared to that derived from the billing system of eir (used to inform the

Historic Cost Accounts).

Despite the lack of quantification of these changes in the Consultation, ComReg
concludes that it would have expected to see eir’s returns align closer to the
regulated WACC of 8.18%. It is unclear how ComReg can make such a statement

when it has not conducted any analysis to validate its claim.

From a transparency consultation perspective this is a particularly alarming
presentation of ComReg’s view. Not only did eir share the quantification of these
changes with ComReg (with the exception of the POTS-based Bitstream change
from the billing system) at a meeting on the 16 January 2020 but it identified a

8 There are a number of identified adjustments and corrections which eir has been unable to adjust.
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further required bridging adjustment to eir’'s HCA which ComReg has failed to
surmise. As presented to ComReg in January last year, due to the heavily
depreciated nature of the copper network including in the active equipment the
accounting returns do not present an accurate reflection of the economic returns
available in the market - two further adjustments are required to the Revised CAM
than those described in the Consultation. First, an account must be taken of
working capital between the Revised CAM and HCAs. Working capital includes for
example the difference in the amount currently owed by operators for purchasing
PSTN WLR (due to payment terms days) and the accounts payable by eir. Those
payment terms influence the Mean Capital Employed and therefore the Return of
Capital Employed evident in eir's accounts and those used by ComReg in its
comparison to the WACC in paragraphs 3.50-3.65. The working capital of eir in a
given year is a function of commercial financial decisions and outside the scope of
regulation. Therefore, to correctly present the returns envisioned by the Revised
CAM to derive returns of 8.18% (the WACC at the time) to eir’'s HCA accounts these
need to be adjusted for — as there (correctly) is no provision for working capital in
the model. Second, storm events can cause both repairs which are accounted for as
operating costs and capital expenditure costs. Costs which are capitalised are also
captured in the Mean Capital Employed. Conversely, the Revised CAM only
assumed storm damage would result in operating costs. Therefore, to make a fairer
comparison of those costs eir’s HCA returns needs to be adjusted for both operating

costs and capital costs associated with storm damage.

As is evident from the table below, in the last three financial years when properly

adjusting for costs it is evident that the economic returns have been consistently
below the regulated WACC.

Table 5: Economic returns of PSTN WLR below the regulated WACC X

132.

133.

As is evident from Table 5 even before average year storm events are considered
the returns evident in eir’'s accounts when appropriately adjusted do tend towards
the regulated WACC in existence at the time of 8.18%.

It is also worth noting that ca. 75% of revenues for PSTN WLR year-on-year are

derived from eir retail. Historically there have also been concurrent regulatory retail
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margin squeeze obligations set by ComReg which used the PSTN WLR wholesale
price as an input in their assessment. This included a retail-minus 14% obligation
which set the wholesale price of PSTN WLR for the period 2007-2016 (at the same
time ComReg also imposed a retail price cap on PSTN at €20.96 per month - which
is still in existence today). Over that period the Irish market successfully attracted a
number of international retail providers. In that sense, it could be considered that
both the regulated wholesale price and retail price set by ComReg delivered
positive outcomes for Ireland. However, ComReg now appear to be incorrectly

retrospectively altering the conditions of those outcomes.

Finally, given that the accounts are reported on a national basis and are already
tending towards the new WACC of 5.61% and that the higher cost lines (i.e., the
more expensive and longer network lines required to connect a customer and
overall deployment) are based in the Regional FACO market which will be subject to
increasing migration to NBI (and other alternatives including mobile), means that
the extant price for PSTN WLR at €16.59 for the Regional FACO market appears low
to ensure continued cost recovery. This is indeed the case, when the assumptions in
the ANM are corrected (as identified in this response and the BRG Report) and the
PSTN WLR price increases significantly over time (which is also intuitively to be to
be expected). This is one of the reasons why in February 2020, eir made a voluntary
commitment to ComReg to fix the wholesale price of PSTN WLR for 5 years at
€16.82.

Proposed a model which is unnecessary complex and results in bewildering modelling

outcomes

135.

The over-arching problem with the ANM is the complexity of the model structure with
linked excel spread sheets that requires iterative feedback from later modules to run
the necessary scenarios making it unclear whether correcting cost, volume, and
annuity treatments in individual modules will result in a robust whole. As noted in
the BRG Report “Worksheets are not always built linearly, with some cells drawing
on information that is above them in the worksheet, and others drawing on

information that is below them. This circularity within the worksheet structure is not

good modelling practice” [emphasis added].
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137.

138.

It is surprising to eir, that for such an economically important matter that a more
robust and functioning model is not available to allow eir to properly assess
whether the approach and costing adopted by ComReg is reasonable or realistic.
In terms of modelled outcomes there is a number of materially concerning

modelling assumptions that depart materially from actual real world outcomes.

It is clear that no evaluation of the model has been undertaken and no calibration
to eir’s top down accounts or actual network has been considered by ComReg to
ensure that the model is functioning correctly and is therefore capable of ensuring
cost recovery. As presented it is evident that the ANM is not fit for purpose. See eir’s

response to Questions 4, 5, 6, and 7.

Similarly, ComReg assumes that PSTN WLR volumes will continue to be reasonably
constant during most of the forthcoming price control period and will only decline
significantly at the end of the price control period, as a result of the deployment of
FTTH. ComReg does not present any sensitivity analysis of the impact of PSTN WLR
prices against a range of scenarios for migration from eir’s copper network to the
State funded FTTH network in the Regional FACO market. Instead ComReg has only
used the voluntary information provided by NBI regarding its business case. Of
particular relevance here is that the actual recovery of serving higher rural cost
areas of eir is dependent on the timing of roll-out and migration/take-up rates of the
State subsidised national broadband intervention plan. As set out in paragraph 135,
given the lack of flexibility of the ANM provided to eir and the lack of consultation
by ComReg on the impact of varying migration scenarios on PSTN WLR prices over
the period — coupled with the fact that ComReg proposes to favour not revisiting
the price path over the price control period — increases the level of uncertainty for
eir’s actual cost recovery. In particular, as NBI deploys its network the Regional
FACO market will become smaller (i.e., more eir exchanges will become competitive
and equally the remaining regulated area is smaller) and the remaining regulated
PSTN WLR lines on eir’s network will represent the longer more costlier copper loops
which will be subject to continually decreasing demand (and therefore requiring

corresponding higher wholesale prices over time to allow cost recovery).



Stranding eir’s efficiently incurred costs

139.

140.

141,

In paragraph 6.16 of the Consultation, ComReg states “It is also possible that not all
cable costs will be fully depreciated before the copper network is switched off.
However, prior to the 2018 Pricing Decision Eircom has been recording excess
returns for copper access services and ComReg expects that these should be
sufficient to ensure that Eircom will have fully recovered all of the investments it has

made in the copper cable network over the economic life of the assets.”

In other words, ComReg are proposing that the proportion of costs not recovered
from both existing assets and new assets (to be incurred by eir over the price
control period) by the time customers have migrated over to the State funded FTTH
network will not be recovered from regulated prices. This is commonly referred to as
asset-stranding. For regulatory policy reasons, NRAs avoid implementing pricing
methodologies and other regulatory levers which could result in asset stranding. As
stated recently by Ofcom (ComReg’s peer] “If such stranded assets are not
appropriately taken into account in setting the price for BT’s other services, this
could lead to perceived regulatory instability or uncertainty which could reduce
BT’s incentives to invest in infrastructure in the future”. It is important to note that
the incentive to invest is a broader policy question as result of regulatory certainty

overall as opposed to investing in a specific geographic area or service/technology.

It is also important to note that the main risk of asset cost recovery where certain
wholesale services are mandated by ComReg is a regulatory one. By imposing cost-
orientation on eir’s wholesale services, ComReg is implementing a commitment and
regulatory signal/certainty (as explained by ComReg in 2016 pursuant to ComReg
D03/16 when setting PSTN WLR for the forthcoming period) that:

“(a) Impact on Eir

e This approach should ensure that Eir does not under / over recover costs - this
approach should allow Eir to recover its actual efficient costs plus a reasonable
rate of return nationally.

e This approach should ensure that any money efficiently invested by Eir in
maintaining or upgrading its network should be recouped by it in line with the
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HCAs. Therefore, this should encourage further investment by Eir as it is assured
that what it invests can be recovered.

(b) Impact on OAOs

e This approach should provide the appropriate build or buy signals in the Modified
LEA.

e This approach should ensure that OAOs only pay for those actual investments
made by Eir especially for investment Outside the Modified LEA.

(c]) Impact on end users

e This approach should ensure that end-users are not subject to excessive prices
while appropriate incentives are in place for continued investment and competition
in the relevant areas.”

For ComReg to now propose in 2020 that it is stepping away from those very
regulatory commitments pursuant to ComReg D03/16 is alarming to eir in the
context of regulatory certainty and its future investment. In particular, not only is
ComReg’s proposal not allowing eir the full recover of its capital expenditure on
copper assets, i.e., depreciation and a fair return to cover the cost of capital that it
has already deployed since 2016 but it is also signalling that all additional
investment by eir in copper asset expenditure incurred for on-going
maintenance/repair and provisioning requiring during the price control period will
not be recovered. Such an approach is also wholly inconsistent with ComReg’s
regulatory objectives provided by Section 13 (2) of the Access Regulations and
ComReg’s reasoning set out in paragraph 4.50 - which for the benefit of the reader

is given here in full:

“While the 2013 EC Recommendation is not specifically relevant to FACO (PSTN
WLR), ComReg considers that the objective of the 2013 EC Recommendation
remains important in the context of PSTN WLR, i.e. to ensure that ‘operators can
cover costs that are efficiently incurred and receive an appropriate return on

invested Capital’. This indicates that the pricing for PSTN WLR should allow

recovery of the efficiently incurred costs of the copper loop in the Regional Low

Level FACO Market” [emphasis added].
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1l4lt,

145.

For reasons of fluctuation in local demand, preventative maintenance and service
assurance including Universal Service Obligations, during the price control period,
eir will be required to invest in new overhead copper cable (asset life 15 years) and
underground copper cable (asset life 20 years) despite declining demand for

copper services and copper switch-off with a median arrival at the end of FY27.

ComReg’s policy intervention is failing to mimic the outcomes of competitive
markets. eir submits that there is a requirement to adjust the use asset lives that
reflect the effective economic life for the projected new investments - consistent
with ComReg’s interpretation of the 2013 EC Recommendation set out in paragraph
4.50 of the Consultation. The same adjustments should also apply to the lives of
recent copper investments where the period that revenue is available from that
investment is shorter than the regulated asset life. Without adjustment, ComReg’s
proposal is perversely signalling that it may be more economical to pay penalties
for missing service assurance commitments than undertaking new required copper
investments. This situation only deteriorates the closer investment is to the proximity
of being migrated to the competing State funded FTTH network, since the quantum

of unrecovered cost increases.

Finally, ComReg’s view that “prior to the 2018 Pricing Decision Eircom has been
recording excess returns for copper access services and ComReg expects that
these should be sufficient to ensure that Eircom will have fully recovered all of the
investments it has made in the copper cable network over the economic life of the
assets”, is concerning from a regulatory certainty perspective and creates
regulatory instability (as outlined in paragraphs 140-141). ComReg has entirely
failed to consider the positions and decisions it has previously made. For example,
in ComReg’s 2018 Pricing Decision, in response to eir’s submission that ComReg is
not allowing eir a fair bet on its FTTC investment (which consistently posted returns
below the regulated WACC for six years, five of which posting significantly
negative returns), ComReg reasoned that “Eircom began to deploy its network in
2013 and the published Separated Accounts for the following years indicate that
Eircom continued to record returns above the regulated cost of capital in the

Wholesale Access Market, as the higher level of returns in wholesale fixed

narrowband access more than compensated for the lower returns experienced in
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wholesale fixed broadband access. Despite the price reductions for copper based

services following from the 2016 Access Pricing Decision, the level of returns
reported in the Wholesale Access Market in the 2016/2017 Separated Accounts are
still above the regulated level of return of 8.18%, indicating that, even allowing for
the increase in NGA investment as it deploys a rural FTTH network, Eircom is not
being prevented from getting a ‘fair bet’ on its investments” [emphasis added]. In
other words, ComReg considered that the losses incurred by eir for its FTTC
investment were offset by its profits in PSTN WLR and therefore eir had recouped its
‘fair bet’.

Consequently, ComReg cannot now suggest that historic profits in PSTN WLR can
(now also) justify the deliberate stranding of copper costs in the Regional FACO
market as ComReg has already reasoned that those profits® offset other losses.
ComReg’s current proposal therefore represents a significant turning point and in
order to provide a regulatory environment that enshrines ComReg’s statutory
objectives of promoting competition, investment, cost recovery and benefits to end-
users it must correct its current proposal and ensure that copper costs are not
stranded in the Regional FACO market.

In order to correct this error the ANM needs to be updated such that an accelerated
depreciation will be applied and spread across the 5 years of the charge control -
such an accelerated depreciation approach has been adopted by both ARCEP and
Ofcom (ComReg’s peers). ComReg must ensure that the net present value of the
existing assets and forward-looking capital expenditure on copper assets costs is
equal to the net present value of the depreciation profile plus the net present value
of the return on capital profile were the assets to be recovered over their normal
book lives. This would allow eir the opportunity (but not complete certainty) to
recover efficiently incurred costs and would increase the nominal costs by around
<2, It is not possible from the versions of the model provided to eir to make this
correction. Alternatively, while the above correction would still be required for
existing assets eir has provided an additional proposal in respect to forward-looking

capital expenditure on copper assets - see Annex 1.

” Which as demonstrated by eir in paragraphs 128-0 require further adjustment to accurately reflect the available economic returns.

2 This is ComReg’s estimate of NBV of copper assets at the end of 2028, i.e. after all copper links in the commercial footprints and most

premises in the intervention area have been switched off. This figure does not include all assets which were stranded due to premises
switched off in the period 2025 to 2028.



Proposed unsubstantiated cost reductions which are not capable of supporting the
network

Provisioning

148. The ANM incorrectly assumes a rapid decline in provisioning operating costs over
the price control period. The ANM assumes that provisioning costs are directly
linked with the number of new PSTN WLR connections which per the model has a

very rapid decline and is zero by 2025.

149. Even though the total number of copper telephony services is declining year-on-
year there is still a substantial provisioning cost of which only a small part is due to
new connections. Therefore, there is a manifest error in the Opex Module where the
total level of this cost is projected forwards pro rata to new connections as

modelled by the Service Demand Module

150. See also eir’s response to Question 4.



Repair and maintenance

151.

152.

163.

154.

While repair and maintenance (REM) costs is initially derived from eir’s accounts,
ComReg has modelled a decline over time as the number of users on the copper
network declines per the Service Demand Module. However, irrespective of the
accuracy of the Service Demand Module (see eir’s response to Question 4] the

assumption that REM is relatively a variable cost based on demand is incorrect.

Based on the revised Service Level Agreements (‘SLAs’) framework put in place and
the recent “right-sizing” exercise undertaken by open eir Networks, the modelled
adjustment that implies that REM costs can be scaled down is unrealistic and

results in costs which are not capable to meet either eir’'s USO obligations or
achieve the SLAs for OAOs.

This is because eir has agreed a new repair SLA with industry stakeholders for
copper services with a 2-day repair target. In addition, ComReg has directed
different national and sub-national service availability targets for open eir under
the USO. The service availability results from a combination of the Line Fault Index
(‘LFI) and Fault Clearance Rates. In general the sub-national areas where the
target is challenging have a higher LFI and faults that require more effort to clear so
Service Assurance headcount per working line must be higher than the national

average.

While open eir met the service availability targets for all three sub-national areas in
2017, 2018 and 2019 it is clear that the most challenges are in the NBP sub-national
area and because this area does not map to particular exchanges it is not
straightforward to understand how many of the Service Assurance field force are
deployed in that area. In addition, the State funded FTTH network will be deployed
using a ribbon development. This means that it is not possible to re-deploy or stand
down teams in certain geographic areas as the USO obligations and SLA
requirements remains in those exchange (and combined deployment coverage)
areas until the earlier of either all customers in that exchange being migrated to the
State funded FTTH network or eir is allowed to undertake a copper switch-off
programme for that entire exchange. Until this occurs, REM costs are largely an
unavoidable cost whose value (despite continued decline in the demand for copper

service) has remained relatively stable. While ComReg has some discretion in terms
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of input values, ComReg cannot knowingly ignore the real costs through
“simplified” modelling assumptions —which result in significant costs being

understated. See also eir’s response to Question 4, 5, 6 and 7.

As currently modelled there is a real danger that ComReg’s level of assumed
saving/cost reduction could lead to unrealistic and unattainable levels of efficiency
resulting in under-recovery of properly incurred efficient costs and a failure to

meet regulatory obligations.

We have attached the analysis of e-diary hours recorded in Table 6 and Table 7 for
the financial years 2017; 2018 and 2019 for both Service Assurance and Access
Network Build. There is an overlap between both areas in terms of reactive and
preventive maintenance activities carried out by the Build Teams as well as Capex
activities carried out by the Service Assurance Teams. As such, to correctly ensure
cost recovery the Build Team activity also needs to be taken into account - it is not

evident from the ANM whether these costs have been included.

Note there is a substantial amount of training hours due to the 2 year apprentice
programme. There is also Health and Safety Training which has to be completed by
each technician either on a bi-annual or tri-annual basis including Signing; Lighting
and Guarding; Safe Pass; and Work Positioning Systems etc. These are real costs

that are incurred in the Irish market.

The normal available hours calculated for a field technician is 1,530 hours per year

and this needs to be taken account of when scaling the Service Assurance teams.

As evident from Table 6 and Table 7 while PSTN access paths declines year on year
by ca. 50k (see



160. Figure 2 PSTN access paths in constant decline) the time spent on REM is relatively
stable. This supports the fact that R&EM costs are not directly scalable relative to the

number of lines.



Figure 2 PSTN access paths in constant decline
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161.

The BRG Report highlights three elements of the treatment of direct R&EM costs in
the ANM that stand out as questionable and which support eir’s conclusions above
(and in our response to Question 6 on the Opex Module). First, BRG question the
scaling down of the Direct R&M Line cost by the ratio of the number of lines in the
ANM to the number of lines in the Revised CAM. They note that the Revised CAM
already incorporates significant efficiencies and there is likely to be a large fixed
element to the staff and pay costs included in the Direct REM Line opex. Second,
BRG question the appropriateness of opex cost trends set to 0% and finally, they
note that in the current modelling (with 0% cost trends), there is a large reduction
in cost modelled over time as a result of having fewer active copper lines which is
not offset by increases due to having more active FTTH lines. As a result, the levels
of direct opex decline over time, with levels in 2022 being approximately €5 million
lower than the starting 2019 levels. The BRG report Section IX.2.1 contains a

sensitivity analysis of reversing some of the scaling assumptions made by ComReg.



Failed to correctly model how costs will evolve as a result of copper switch off and

copper decommissioning occurs

Capital Expenditure

163.

164.

165.

The top-down results of the model significantly rely on assumptions which are not
well documented. For example, ComReg forecasts a significant drop (50%]) in
copper capital expenditure in 2020, but has provided no evidence for this. ComReg
simply state that it “modelled copper Capex at the 50% rate mentioned above, as
ComReg considers that over the 10-year period covered by the ANM, it is unlikely
that copper investment will continue at current levels based on the expectation that
customers will migrate to the fibre network leading to Eircom’s eventual copper
switch-off so that the focus of new build is likely to be fibre-based. ComReg also
considers that copper decline is also likely to occur more quickly in commercial
areas”. ComReg’s “justification” for applying the 50% reduction to eir’s capex for
FY19 is that copper investment will not continue at current rates and that copper
switch-off will also occur. Before taking each of these issues in turn, it is also worth
stating that the ANM applies a further reduction to future Capex which ComReg has
failed to consult transparently on. As the ANM assumes copper switch-off on a per
copper line basis the associated Capex is set to zero for future periods. This results
in, for example, in 2028 capex for some cost elements dropping by as much as 90%

from the 2019 value. See also eir’s response to Question 7.

The ANM fails to consider that as the State funded FTTH network will be based on a
ribbon deployment it will not be possible (due to regulation) to undertake copper
switch-off on an exchange basis based on the migration on a per premises basis
until all the copper service in that exchange have been disconnected, or replaced
by “fibre-to-the-premises” equivalent services. This is because eir has existing
access obligations (including SLA obligations) in a number of wholesale markets
and concurrent retail USO obligations. Consequently, the savings forecast in the
ANM as a result of copper switch-off programme (overall Capex decrease by 50%
from FY19 levels and a further decrease on an exchange by exchange basis) is too

aggressive.

An examination of recent capital expenditure additions shows a gradual decline in
investments in underground copper cable as new housing developments have been

served only with fibre optic cable in recent years. In contrast overhead copper



166.

cable investments have held up to the extent that, over recent years, overhead
investments run at double the underground rate. Historically underground and
overhead investments ran at roughly the same level. Recent investments in
overhead copper cable are made largely to ensure the network performs in line with
regional service assurance targets. As evident from the FY20 accounts capital
expenditure was 3< and therefore the 50% reduction assumed by ComReg is
unrealistic. The asset lives of those investments also need to be reduced to allow eir

those costs between their deployment and copper switch off.

eir submits that copper switch-off is indeed evitable and that copper associated
capex will decrease over time. As the ANM model already removes associated
capital expenditure from an exchange when migration to the State funded FTTH
network occurs that on balance a more modest decrease in the year-on-year
reduction in capital expenditure is appropriate. eir considers that a 10% reduction is

more likely to represent the actual movement of such costs over time.

MSANs

167.

168.

169.

For the MSAN there are problems with both the asset life and the fill factor assumed
by ComReg. These issues arise from the trend in demand for copper services and
the timing of the copper switch off - at which point all FACO service will be
delivered as VolP over FTTP. In the Capex Module the asset life for the MSAN port is

set at seven years.

The MSAN deployment has just started (mid FY21 and will take three years to
complete. In the current version of the Service Demand Module copper switch-off
starts in FY25 and finishes in FY30. The combination of these two indicate that the
median of the MSAN deployment of the MSAN deployment will be at the end of FY22
and the median of the copper switch-off will be at the end of FY27. This indicates
that the average economic life of MSANs will be close to five years. The use of a 7-

year asset life for the MSAN represents an internal inconsistency in the ANM.

In the Capex Module tab “Dashboard” at row 33 parameter I.Par.11 shows the MSAN
fill of ports on each card as 90%. Whether this can be achieved at the point of
MSAN deployment is debateable considering the small size of many of the

exchanges and the necessity to leave some spare capacity at each site for new



connections that arise, even among the general decline in demand. However what is
absolutely clear is that the initial fill will decline continuously after migration from
TDM to MSAN/IP technology for the low level FACO service. It is not a correct
treatment of the MSAN cost to have a single fill factor through the price control

period.

Made a series of further modelling errors

170.

ComReg propose that common cost is recovered through a mark-up calculated to
be 18.9% in the models. According to the Specification Document, this has been
calculated using the total common cost in each year between 2021 and 2025 from
the Opex Module divided by the total Capex in that year from the Capex Module.
However, when recreating this calculation, it is evident that the mark-up should be
set at 23.4%. See BRG Report.

A better way forward

171.

The Consultation states that “as the outputs of the ANM indicate that annual costs
are lower than the existing price, it is ComReg’s view that such an approach would
lead to excess recovery in the Regional Low-Level FACO Market. Therefore, ComReg
does not think it is appropriate to maintain the existing price for the price control
period”. As identified above, this preliminary view is based on a number of
inappropriate and incorrect modelling assumptions. When corrected the modelled
PSTN WLR prices is roughly consistent with the extant rate and will increase further
when the accelerated depreciation charge is redistributed over the price control
period to avoid asset stranding. See Table 8. Nevertheless, even from an economic
perspective, ComReg’s view is also imbalanced focusing instead on only one of its
regulatory obligations without ensuring that this does not distort the balance
between allocative and dynamic efficiencies, which should be a key concern to

ComReg at this particular juncture. See also paragraph 173.



Table 8: Correct PSTN-WLR prices

FY 20/21 FY 21/22 FY 22/23 FY 23/24

Prices per Consultation PSTN-WLR 16.07 15.77 15.41 15.35
Prices per ANM Model (eir) 15.79 15.45 15.10 14.93
Corrections
i) Common cost —mark-up adjustment from 18.9% to 23.4% 0.08 0.08 0.07 0.07
ii) Direct Opex - removal of unsubstantiated efficiencies 0.42 0.62 0.78 1.03

(Provisioning opex and R&M-line opex)

iii) Capex - investment reduced by 10% rather than 50% 0.22 0.31 0.41 0.51
iv) MSAN port reduced from 7 to 5 years 0.15 0.15 0.15 0.15
Total Value of corrections* PSTN-WLR 0.87 1.16 1.41 1.76

Corrected prices per ANM (eir) FY 20/21 FY 21/22 FY 22/23 FY 23/24

PSTN-WLR 16.66 16.61 16.51 16.69

* Before correction of
a) Faster migration to State Funded FTTH network
b) Reduced asset lives to avoid asset stranding

172.  eir proposes a voluntary commitment that the extant price of €16.59 will remain in
place until 30 June 2022. From 1 July 2023 onwards the monthly price will be €16.82
and will remain unchanged for the remainder of the price control period. As these
prices are below the prices derived from the ANM, eir proposes that all unrecovered
copper costs should be spread over and recovered from remaining copper services
such as leased lines and CGA Bitstream in those areas and all unrecovered
common costs recovered over the remaining copper services such as FTTC over the
remainder of the price control period. This is consistent with the holistic view of cost
recovery which ComReg stated it would consider for this pricing review in

correspondence to eir on the 15 July 2019.

173.  Under eir’s pricing continuity approach, price caps on WLR would remain as
proposed for the duration of the price control. Therefore, customers taking these
services would be directly protected from excessively high prices and will not be

any worse off than under current regulation (or prospective regulation when the



174.

175.

ANM is correctly updated resulting in significantly higher wholesale prices). eir
submits that ComReg must recognise that legacy-based pricing methodologies do
not provide the regulatory stability and environment to support deployment and
sustainable competition in fibre rich networks. This is why the 2010 EC
Recommendation states that “a costing methodology should be based on a modern
efficient network, reflect the need for stable and predictable wholesale copper
access prices over time, which avoid significant fluctuations and shocks, in order to
provide a clear framework for investment and be capable of generating cost-

oriented wholesale copper access prices serving as an anchor for NGA services”.

In the case of PSTN WLR and current generation broadband prices in the IA these
are the anchor the State funded FTTH network prices and ComReg must provide
appropriate signals to that network. In that sense the proposals made by eir in this
submission are more closely aligned to that being implemented by NRAs throughout

Europe.

See also paragraphs 17-35.

Finally, eir notes that ComReg states that “Prior to adopting its final decision on the
price control for PSTN WLR including prices ComReg will update the ANM as
necessary in order that the list of exchanges included in the ANM in respect of the
Regional Low-Level FACO Market reflects the final market definition as adopted in
ComReg’s final decision following the 2020 FACO Consultation, so that any cost-
oriented prices for PSTN WLR that are mandated by ComReg may differ from the
draft prices set out in this consultation.” If ComReg proposes to continue to use the
ANM to set wholesale prices then ComReg must consult again using the exchanges
that will remain subject to regulation. As evident from eir’s response and the BRG
Report changes to the ANM appear to be arbitrary and inconsistent, calling into
question the objectivity and reliability of the model. As these outcomes were not
identified by either ComReg or its consultants, eir submits that it would be
appropriate that interested parties should be provided the opportunity to review
whether the corrections / changes identified have been made and that when the
revised footprint is used in the ANM it is still capable of generating sensible and

reliable outcomes.



Q. 10 Do you agree with ComReg’s preliminary views that the supplemental charge
for POTS based FTTC should be based on the incremental costs, using the same

approach as for PSTN WLR? Please provide reasons for your response.

176.  eir agrees with ComReg’s proposed approach at a conceptual level. The previous
error in D03/16 has been addressed by implementation of “an upward adjustment
to the value of the WLR cost to compensate for under-recovery from LLU and FTTC
prices based on SLU and LLU. ComReg recognises that the prices set for LLU and

SLU are at a level which is lower than the full top-down cost of the copper loop”.

177. However, the modelling errors as identified in Question 9 will also impact and
correct the supplemental charge for POTs-based FTTC. As evident from Table 9,
when corrected® the draft prices for the price control period for POTS-based FTTC
Bitstream are in excess of the price path proposed in ComReg D11/18. While based
on the limited corrections we have been able to make, the corrected POTS-based
VUA is slightly ahead of the proposed by ComReg D11/18.

2 It is not possible based on the confidential versions of the model provided to eir to determine the impact of prices by correctly
applying an accelerated depreciation to those assets that will become stranded. However, intuitively such adjustment results in an even
higher monthly price.



Table 9: Correct POTS based FTTC VUA and FTTC Bitstream prices

FY 20/21 FY 21/22 FY 22/23 FY 23/24

Prices per Consultation POTS FTTC 2.48 2.39 2.31 2.24
Prices per ANM Model (eir) 2.39 2.31 2.24 2.18
Total Value of corrections* 0.18 0.18 0.19 0.20
Corrected prices per ANM (eir) FY 20/21 FY 21/22 FY 22/23 FY 23/24
Prices per ANM (eir) POTS FTTC 2.57 2.49 2.43 2.38
FTTC VUA (See Question 15) 20.21 20.31 20.43 21.06
FTTC Bitstream (See Question 15) 24.86 25.16 25.34 26.23
Combined POTS based FTTC VUA 22.78 22.80 22.86 23.44
Combined POTS based FTTC Bitstream 27.43 27.65 27.77 28.61
Combined POTS based FTTC VUA (ComReg D11/18) 23.01 23.39 23.81 24.23
Combined POTS based FTTC Bitstream (ComReg D11/18) 27.85 28.30 28.85 29.47
* Before correction of

a) Fair bet WACC adjustment

b) Reduced asset lives to avoid asset stranding

178.  Furthermore, pursuant to ComReg’s FACO Market Analysis consultation, eir
prospectively does not have SMP in 75% of eir exchanges. This means that there
could be a divergence in POTS-based pricing depending on whether the market is
regulated or not. This is further complicated by the fact that FTTC Bitstream is not
subject to SMP regulation in the Urban Market - which is a deregulated market
which is expected to continue to increase over time. Consequently, consistent with
eir's voluntary commitment proposal to ComReg in February 2020, eir proposes
that the price charge in the Regional FACO market will remain as per the regulated

supplemental charge for POTS based FTTC price path set out in ComReg D11/18.

Table 10: POTS based per ComReg D11/18

FY 20/21 FY 21/22 FY 22/23 FY 23/24
Supplemental POTS (per ComReg D11/18) 2.91 3.30 3.17 3.31

179. Due to the construct of eir’s billing system, as is implemented today, to meet eir’s
regulatory obligations pursuant to ComReg D11/18, a POTS based port price for the
FTTC broadband variant is added to the standalone PSTN WLR price such that



180.

181.

cumulatively it achieves the intended regulated price per ComReg D11/18. This

billing construct will be maintained going forward.

Finally, the Consultation has a typographical error in surmising ComReg’s proposal
in Section 11 of the FACO Market Analysis consultation. paragraph 7.13 of the
Consultation states that “With regards to the supplemental charge relevant to the
provision of the POTS based FTTC services in the Urban FACO Markets the
prevailing price of €2.91 per month set out in the 2018 Pricing Decision for year
ended June 2021 is to remain as a maximum price for the duration of the sunset
period applicable to the Urban FACO Markets as set out in Section 11 of the 2020
FACO Consultation”. However, the FACO Market Analysis states that “In order to
facilitate an orderly transition to de-regulation of the Urban FACO Markets,
ComReg's position is that a sunset period is appropriate, starting from the effective
date of the Response to Consultation and final Decision. During this period, access
to existing FACO services will be maintained at prevailing prices”. Per ComReg’s
work programme as a market decision is not expected before 30 June 2021 the

prevailing rate will be €3.03 per month as set out in the 2018 Pricing Decision.

See also eir’s response to Question 15.



Q. 11 Do you agree with ComReg’s preliminary views that the prices for LLU and SLU

should be derived based on the Urban Commercial Footprint and set by way of

maximum prices (rather than the existing price points) as set out in Section 7? Please

provide reasons for your response.

182.

183.

18L.

185.

eir partially agrees that the prices for LLU and SLU should be derived based on the
Urban Commercial Footprint. As recognised by ComReg, the prices derived for SLU
and LLU are not so much for the purposes of a standalone service (given the level of
demand which is continue declining and in the case of SLU non-existent) but as a
building block for FTTC prices.

eir agrees that the proposal that the Urban Commercial footprint should be set to
include only those premises that are close enough to the exchange or FTTC cabinet
to avail of a FTTC based service, whereas all lines serving premises that cannot
receive a FTTC based service are included in the other footprints is correct but only

to determine FTTC VUA prices. This is exception is explained below.

However, while the Urban Commercial footprint is also initially correct in order to
determine FTTC Bitstream prices the exchanges considered in that footprint must
subsequently exclude those exchanges that have been identified as being
competitive and not subject to SMP defined in the 2018 WCA Decision as being
collectively in the Urban WCA Market. The expansion of the Urban WCA Market is
also the subject of a separate consultation by ComReg (ComReg 20/114). As such,
the relevant footprint within the Urban Commercial footprint will need to be

updated again following the Mid-Term Assessment of the WCA Market.

In addition, there is a small exception for the EVDSL services delivered into the Rural
Commercial Footprint for about 5% of the 300k+ premises removed from the
original NBP IA by the commitment contract between eir and DCEE. The average
cost per loop in the Rural Commercial Footprint is substantially higher than a loop
of the same length in the Urban Commercial Footprint. As the parameters of the
non-confidential model provided to eir is extremely complex it is not apparent what
the additional cost and recovery implications are for those lines in the Regional
WCA Market. ComReg should ensure that the wholesale price enables the cost

recovery for all FTTC lines.



186.

187.

As identified in eir’s response, ComReg has made a series of modelling errors that
must be corrected. In particular, eir considers that ComReg has;
a. applied anincorrect allocation of cost recovery in the ANM for SLU;

b. proposed unsubstantiated cost reductions which are not capable of supporting

the network;

c. applied an inconsistent modelling approach to determine operating costs for
LLU and SLU;

d. made a series of further modelling errors; and
e. incorrectly calculated the local loop costs to determine FTTC Bitstream prices.
Each of these is discussed in turn below. At the end of this section the resulting

corrected annual SLU and LLU prices is presented (per the non-confidential model

received by eir].

Applied an incorrect allocation of cost recovery in the ANM for SLU

188.

189.

In paragraph 6.46 of the Consultation, ComReg states that “These included
deriving the unit costs of LLU and SLU with reference to the line base capable of

serving premises in commercial areas and recovering common [corporate] costs on

a _per service basis, such that the same level of costs are recovered from an LLU

based service as an SLU based service” emphasis added.

However, as the ANM incorrectly includes common corporate costs, together with
other operating costs more broadly, it incorrectly only apportions 85% of those
costs to SLU. This is because while ComReg has reasoned in paragraph 6.39 of the
Consultation "As with LLU, the operating and common (corporate) costs are based
on the BU approach. However, the SLU usage factor for Opex is 0.85 for SLU,
compared with 1.0 for LLU to recognise the reduction in operating costs associated
with not having to maintain the ESide copper pair" the application of the 85% ratio
to eir’s entire operating costs is incorrect. The intention, as stated by ComReg in
6.38 of the Consultation states “those common corporate costs should be
recovered on a per service basis, i.e. the same level of common corporate cost is
recovered regardless of whether the commercial service uses an LLU or SLU cost

input”.



190.

When corrected this results in an increase of ~€0.37 per month.

Proposed unsubstantiated cost reductions which are not capable of supporting the

network

191.

192.

193.

As set out in paragraphs 148-150, ComReg has proposed a level of assumed
saving/cost reduction which is unrealistic and result in unattainable levels of
“hyper-efficiencies” with the consequence of eir not being able to recover its

properly incurred efficient costs.

Similarly, ComReg proposes to adjust the Direct REM evident in eir’s accounts by
ca. 40%. However, that decrease discussed paragraphs 5.112 and paragraphs 5.128
of the Consultation is the total decrease in R&EM-line costs between the TD method
and the BU method. This is derived from two sets of inputs: costs from the AFl are
input for the Top-Down method < million in F17 of Input_AFI_Costs) and adjusted
costs from the Revised CAM are input for the Bottom-Up method 3<million in F82 of
Input_AFI_Costs). The difference between these two gives the 40% reduction.

The second input which adjusts the outputs of the Revised CAM from 3<million and
rescales into the ANM to derive a lower value of 3< million is flawed. ComReg
reasons that the 3< million is appropriate because the Revised CAM was for a
bigger network, so the 3< million should be scaled down proportionately to the
difference in the number of lines between the ANM and the Revised CAM. However,
this fails to consider that the outputs of the Revised CAM have already been
adjusted below eir’s actual costs - including for a scorched node approach
deploying new lines with different and shorter routes that appear on a desk-top
exercise today but when deployed in reality required longer more extensive routes.
Therefore, ComReg’s proposed adjustment in the ANM from the outputs of the
Revised CAM is another “efficiency” adjustment on top of an already amended
hypothetical “efficient” adjustment. It is not appropriate for ComReg to push the
bounds of what an efficient network operator would incur today. In particular, as
the resulting outputs from the Revised CAM are based on a number of hypothetical
and interlinked assumptions by ComReg of what a “reasonable LFI representative
of a new efficient network” would cost. Given that the risk of cost of under-recovery

is greater the further ComReg layers on additional assumptions, eir proposes in this



instance that the calculation of the Direct REM costs should directly be used from

the Revised CAM without further adjustment in the ANM.

Applied an inconsistent modelling approach to determine operating costs for LLU and
SLU

194.  Our consultants BRG have identified several differences in the inputs between the
ANM DAM and ANM PAM models provided as part of this Consultation and the Draft
CEl DAM and Draft CEl PAM provided to eir as part of the CEl Consultation. Please
refer to BRG’s Report.

195.  In addition, BRG has identified that “The approach of only using Top-Down opex in
the Draft CElI DAM and the Draft CEl PAM was consistent with the use of primarily
Top-Down costing for the asset base. If the asset base costing for the PAM and
DAM Modules are maintained at primarily Top-Down levels even when running the
ANM for BU Tilted Annuity, the opex costing for these modules should likewise be
maintained at Top-Down levels”. Using two significantly different costing
approaches to provide significant inputs into the same products means that the two
sets of inputs may well be inconsistent with each other, particularly since these two
approaches give very different results. ComReg must apply a consistent approach

to ensure appropriate cost recovery.

196.  We have corrected the Opex in the PAM Module and the DAM Module to the Top-
Down levels, in line with the Capex inputs into these modules and in line with the

models provided as part of the CEl Consultation. See correction iv) in Table 11.

Made a series of further modelling errors

197. As set out in paragraph 170, ComReg propose that common cost is recovered
through a mark-up calculated to be 18.9% in the models. According to the
Specification Document, this has been calculated using the total common cost in
each year between 2021 and 2025 from the Opex Module divided by the total capex
in that year from the Capex Module. However, when recreating this calculation, it is

evident that the mark-up should be set at 23.4%. See BRG Report.



Incorrectly calculated local loop costs for FTTC Bitstream

198.

199.

200.

As the costs for SLU and LLU is based on the Urban Commercial Footprint, in the
context of FTTC Bitstream prices, the footprint must not contain those exchanges
that have been deregulated in the WCA Market and exchanges that have been
identified in ComReg 20/114 as no longer being susceptible to ex-ante regulation.
Consequently, as currently modelled by ComReg the FTTC Bitstream price is based
on the cost of local loops in deregulated areas cross-subsiding regulated areas. This

is a material error.

In order to derive the correct cost of local loops in the Urban Commercial Footprint
those exchanges that have been defined by ComReg as being in the Urban WCA
market pursuant to ComReg D10/18 needs to be removed from the calculation.
Similarly, those exchanges that will be designated and added to the Urban WCA
market following conclusion of ComReg consultation process in ComReg 20/114 will

also need to be removed.

This is discussed further in eir’s response to Question 15.

Impact on LLU and SLU prices correcting for modelling errors

201.

When the modelling errors are corrected both the SLU and LLU prices increase

above those modelled rates by ComReg. See Table 11.



Table 11: Corrected SLU and LLU prices per Confidential ANM (eir)

202.

FY 20/21 FY 21/22 FY 22/23 FY 23/24

Prices per Consultation SLU 10.43 10.39 10.39 10.82
LLU 12.72 12.72 12.79 13.44
Prices per ANM Model (eir) SLU 10.11 10.07 10.06 10.41
LLU 12.93 12.93 12.98 13.5
Corrections
i) Allocation of cost recovery in the ANM for SLU SLU 0.38 0.38 0.37 0.37
LLU - - - -
ii) Common cost —mark-up adjustment from 18.9% to 23.4% SLU 0.05 0.05 0.05 0.05
LLU 0.05 0.05 0.05 0.05

iii) Direct Opex - removal of unsubstantiated efficiencies
(Number of lines) SLU 0.14 0.14 0.14 0.14
LLU 0.16 0.16 0.16 0.16

iii) Direct Opex - removal of unsubstantiated efficiencies

(Provisioning opex and R&M-line opex) SLU 0.32 0.47 0.59 0.73
LLU 0.37 0.55 0.69 0.85

iv) Constent level of opex from PAM and DAM SLU 0.13 0.12 0.11 0.10
LLU 0.13 0.12 0.11 0.10

Total Value of corrections* SLU 1.02 1.16 1.26 1.39
LLU 0.71 0.88 1.01 1.16

Corrected prices per ANM (eir) FY 20/21 FY 21/22 FY 22/23 FY 23/24
SLU 11.13 11.23 11.32 11.80

LLU 13.64 13.81 13.99 14.66

* Before correction of
a) Fair bet WACC adjustment
b) Reduced asset lives to avoid asset stranding

Note that eir has only able to do a partial correction of modelling errors given the
nature of the model and the results in the table therefore only reflect a subset of the
corrections eir believe are required. Other corrections that should be done include:
1) changing the WACC to take account of the different regulated rates of return
that were in existence when eir undertook its invest to a) ensure a fair bet return on
eir’s FTTC investment or b) to correct the tilted annuity calculation; and 2) reducing
the existing asset lives in the ANM to avoid asset stranding and to shorten pro-rata
on-going investment over the price control period. Based on a rough estimate

undertaken by BRG - assuming copper asset lives are capped at 15 years results in



203.

204

a further average price increase of €0.43 and €0.81 per year for SLU and LLU

respectively over the price control period.

eir agrees with ComReg’s preliminary view that the prices derived for LLU and SLU
from the ANM should be considered maximum prices. The overall demand for LLU is
in continuous decline and demand for SLU has never materialised due to the lack of

business case to unbundle at this local level of demand.

eir proposes a voluntary commitment to continue to charge the extant rates for
both SLU and LLU for the duration of price control period. Currently SLU and LLU are
charged at €6.12 and €11.52 per month respectively.?? However, the actual prices
charged for LLU and SLU should not be used in modelling the cost for FTTC - those
should be set based on the costs derived from the corrected ANM. See paragraphs
198-200.

2 Monthly LLU prices excludes fault repair costs and monthly connection/ provisioning costs. The monthly SLU price includes fault repair

costs.



Q. 12 Do you agree with ComReg’s preliminary views that the maximum monthly

charge for Dark Fibre should be based on fibre costs associated with Leased Lines

access? Please provide reasons for your response.

205.

206.

207.

208.

209.

eir agrees with ComReg’s preliminary view that the maximum monthly charge for
Dark Fibre should be based on fibre costs associated with leased line access. There

are a number of reasons that eir finds this to be the correct treatment.

The ComReg determination on remedies for eir SMP in the WLA market only includes
Dark Fibre as a fall back remedy where access to CEl is not available, and that eir

is only required to provide access to Dark Fibre where reasonably available.

The Revised CAM modelled the cost of Dark Fibre based on the widespread
deployment of eir FTTC from 2013 to 2015. As such this deployment is limited to the
E-side of the copper network where the fibre backhaul from the street cabinet where
VDSL service is launched back to the exchange where telephony service is launched.
The result is that the price for Dark Fibre was based on the costs of a specific

deployment that only uses a particular element of the access network.

ComReg’s view that the demand for Dark Fibre would be similar to the point to
point demand for leased line services such as to business parks, or to city centre
offices is likely to be a better representation of the potential use of Dark Fibre. eir
therefore agrees with this view as Dark Fibre has many of the characteristics of the
fibre deployed by eir to deliver leased line services. As such eir agrees that the fibre
costs modelled for eir leased line access are a reasonable proxy and basis for a

price control by cost orientation for Dark Fibre.

There is a change required in the treatment proposed by ComReg in the ANM for
the setting of prices for access to eir Dark Fibre. When eir made the investment in
the fibre that will be used by operators it was done on the basis of a different
WACC. The tilted annuity calculation that utilised that higher WACC had the effect
of deferring revenues because of price trends in the assets used. The effect of this
deferral must now be adjusted for the new lower WACC. The necessary adjustment
is laid out in more detail elsewhere in this response and in the BRG Report attached

to this response.



210. The BRG Report also identifies a number of modelling corrections which will impact

the price of Dark Fibre from that originally consulted on by ComReg.



Q. 13 Do you agree with ComReg’s preliminary view that the average monthly rental
charge for CG SABB should be updated to reflect costs in the Regional WCA Market

as well as to provide separate monthly rental prices for Regional and National

Handover based on the maximum rates shown in Table 15 in Section 7? Please provide

reasons for your response.

1.

212.

213.

214,

215.

eir is in broad agreement with ComReg’s preliminary view on the updating of the

cost basis for CG SABB price control by cost orientation..

As the modelled costs is with reference to those exchanges in the Regional WCA
Market, the model will need to be update with reference to the revised list of
exchanges which continue to be determined to have SMP following ComReg’s mid-

term assessment. See also paragraph 175.

The approach that ComReg has proposed to updating the copper costs for CG
SABB in the Regional WCA market is consistent with the range of price controls

implemented in D03/16. For this reason eir supports this element of the calculation
of the cost stack for CG SAAB.

The use of BU-LRAIC for active assets is generally used to send build-or-buy signals
to operators over the term of a price control. For this signal to be consistent
(including the signal to eir for investment decisions to refresh or upgrade DSL
investments) the return available should be consistent across the period. For
ComReg to send a signal at the beginning of a price control based on the current
WACC and then to use a lower WACC to review prices mid-control is effectively to
confiscate a portion of the return considered appropriate when the investment was
made during the economic life of the asset. This needs to be corrected for by

ComReg.

On the issue of separate monthly rental prices for Regional and National handover
of CG SABB Bitstream services eir is in broad agreement with the ComReg
approach. Although the eir CG Bitstream service is only designed for efficient
national handover - and eir could not justify the additional investment, given

declining demand, required to implement lower cost regional routing.



216.

217.

218.

Note that for the reasons explained to ComReg on the 8 May 2019, as the required
Regional Handover discount is higher than the available billing element of Bitstream
usage using the D11/18 pricing structure, eir created a billing solution which
provides the required level discount (in order to meet its cost-orientation
obligations) on the fixed port element only as opposed to applying regional
handover discount to both the fixed port and variable port elements. This will be the
continued way eir will implement the regional handover discount, or as referred to

by eir as Same Area Handover discount, going forward.

The NGN Core model is the correct tool to determine the cost of carrying Bitstream
traffic regionally and nationally. However, there is two aspects of the updated
calculation leading to the preliminary rates published in Table 15 that eir does not
agree with. Once again the WACC has been reduced from 8.18% at the beginning
of the price control to 5.61% in this mid control review. This has the effect of
reducing the returns available from NGN active assets when decisions made to
extend or refresh the NGN Core early in the price control are affected by a
subsequent change by ComReg - within the economic life of that asset. This is not a
legitimate form of cost modelling for the purpose of setting a price controlled by
cost orientation for a new service that requires an investment in a new technology.
Such an approach is inconsistent with Regulation 13 (2) of the Access Regulations.
The second is that the NGN Core model will need to be revisited to ensure that it

only captures the cost of core for those exchanges in the Regional WCA Market.

The ADSL technology used to deliver CG SABB is a legacy technology. At this point
eir has over-built the bulk of the ADSL footprint with FTTC, EVDSL, and FTTH and is
rolling FTTH out to many of the urban in-fill areas not currently reached by high
speed broadband providers. The only substantial area of the country reached by
ADSL and no other fixed broadband is the NBP intervention area (IA) - and only
portions of this area are served with ADSL. As the State funded FTTH network has
commenced passing delivery points in the IA with their FTTH service and retail
service providers will very soon be seeking to move customers served with ADSL to
FTTH. This also has the impact of asset stranding and ComReg must correct this in
the model to ensure the model is capable of meeting ComReg’s obligations

pursuant to Regulation 13 (2] of the Access Regulations.



219. In this context any cost modelling decisions that have the effect of reducing the
wholesale prices for ADSL services send entirely inappropriate price signals to a
market where the price for NBI Bitstream is known to be close to €29 per month. See
Figure 1: ComReg reducing consumer migration incentives to the State funded FTTH
network. A more correct price signal would be to remove the price control by cost
orientation and to set a price cap based on movement from the current price level
at ACPI?® + 5% so that retail service providers can anticipate the pressure to move

the remaining CGA customers to FTTH as soon as possible.

220. eir proposes a voluntary commitment to continue to charge a maximum rate for
CGA SABB, CGA BMB and Bitstream BIP at ACPI +5% for the duration of price

control period.

221.  Currently CGA SABB is charged at €22.17 and €23.17 per month for 8MB and 24 MB
respectively - eir proposes that there will be no adjustment to the wholesale price
using ACPI + 5% for the first two years of the price control period. Bitstream usage
will be charged at 0.47 per MB for the duration of the price control period and will

not be subject to change.

222. CGA BMB will initially be charged at €8.88 per port - eir proposes that there will be
no adjustment to the wholesale price using ACPI + 5% for the first two years of the
price control period. Bitstream usage will be charged at 0.47 per MB for the

duration of the price control period and will not be subject to change.

223. Bitstream BIP will initially be charged at €9.37 per port - eir proposes that there will
be no adjustment to the wholesale price using ACPI + 5% for the first two years of
the price control period. Bitstream usage will be charged at 0.47 per MB for the

duration of the price control period and will not be subject to change.

% Where ACPI means the annual percentage change in the CPI from June to June in the year preceding the financial year the price
change is proposed to take effect, as published by the Central Statistics Office (Ireland).



Q. 14 Do you agree with ComReg’s preliminary view that the monthly rental charge

for Line Share should be updated to reflect the latest available cost information

resulting in a charge of no more than €0.62 per month? Please provide reasons for

your response.

224.

225.

226.

227.

eir agrees that the Line Share price should be based on the incremental cost of
supporting the ADSL broadband service on the copper line where the costs of that

line are already recovered in the PSTN WLR price.

However, eir does not agree that the monthly rental charge for Line Share should be
updated. This charge was set to recover only the incremental costs of the billing,
and the removal of carrier systems. Billing activities are continuing and the
investment to allow every pair where Line Share is sought was made some time ago
and the price set only allows this to be recovered over the regulated life of the
copper cable. The relevant lives are 15-years for overhead cable and 20 years for

underground cable.

This investment can only be recovered from the Line Share revenue for copper pairs
over the remaining life of the copper loops. As the use of these loops for Line Share
has declined substantially the opportunity for eir to recover these costs has also
declined. Similar to the reasons already set out in eir’s response, two further

corrections are required to the calculation;

da. The remaining life of the copper loops needs to be reduced to recognise their

shorter asset life due to the migration from the copper network to the State
funded FTTH network.

b. The WACC cannot be simply updated in the model as if the newly determined
rate of 5.61% was always in existence. This is incorrect and ComReg’s simple
update results in a mathematical error which means eir’s cost will not be

recovered.

eir submits that there is no appropriate basis in cost analysis to now reduce the
charge for Line Share and ComReg should simply cap the charge at the existing

nominal level of €0.77 per month.



Q. 15 Do you agree with ComReg’s preliminary views that the price for FTTC based

services should be updated in line with the approach at paragraph 6.82? Please

provide reasons for your response.

228.

229.

230.

ComReg proposes that the monthly rental charge for FTTC based services should
be amended to reflect the updates to the LLU, SLU and NGA Link cost inputs as
modelled in the ANM, and by applying the regulated WACC of 5.61% in the ANM,
the NGA Cost Model and the NGN Core Model. eir does not agree that such an

approach is appropriate or justified. In particular, eir considers that ComReg has;

a. departed from the EC recommendation of focusing policy towards VHCN

(including full fibre) deployment;

b. failed to respect the “fair bet’ assumptions (again) relative to the investment
risk as it presented itself to eir as well as to other operators when ComReg set

cost-oriented tariffs;
c. applied an approach which is inconsistent with the 2013 EC Recommendation;

d. erroneously modelled a number of inconsistent deployment and cost-recovery

outcomes; and

e. incorrectly calculated FTTC Bitstream prices.

Each of these issues is discussed in turn below. At the end of this section the
resulting corrected annual FTTC VUA and FTTC Bitstream prices is presented (per
the non-confidential model received by eir) and a more appropriate price path is

proposed by eir.

Note that for the reasons explained to ComReg on the 8 May 2019, as the required
Regional Handover discount is higher than the available billing element of Bitstream
usage using the D11/18 pricing structure, eir created a billing solution which
provides the required level discount (in order to meet its cost-orientation
obligations) on the fixed port element only as opposed to applying regional
handover discount to both the fixed port and variable port elements. This will be the
continued way eir will implement the regional handover discount, or as referred to

by eir as Same Area Handover discount, going forward.



Encouraging VHCN deployment and take-up

231.  eir considers that ComReg’s approach of reviewing the ANM and as such the price
for FTTC based services is incorrect. First, from a theoretical perspective it does not
make sense to model a HEO rolling out a FTTC network given the fact that FTTH is

being deployed at the same time.

232. The BRG Report finds that ComReg fails to apply the "hyper-efficient" principle
logically and thus “in allocating common costs in the commercial area between
copper (including FTTC) and FTTH, ComReg in effect assumes that an efficient new
operator would roll-out simultaneously both FTTC and FTTH networks. This is hardly
likely. ComReg is also inconsistent in implementing this assumption because it does
not consider that deploying FTTH would inevitably shorten the life of copper and
FTTC assets, which would become obsolete once FTTH is deployed. A similar issue
applies in the case of LLU and SLU prices, which are based (in part) on the costs
that an efficient operator would incur in replacing copper network assets, even

though an efficient operator today would not invest in a copper network.”
233. Moreover, overall FTTH coverage in Ireland as of June 2016 was 5.5% and at that

point in time, Ireland was well behind its European peers in terms of both total and

rural FTTH coverage.

Figure 3: FTTH/B European coverage, June 2016
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234. In comparison, FTTC coverage in Ireland was 80.6% in 2016 and the market
transition was, as a result, at a very early stage. For nascent technologies, pricing
is far more complex and there are a number of interrelated variables, for which the

outcome of intervention is inherently difficult to forecast.

Table 12: Broadband coverage in Ireland, 2013-2016

2013 2014 2015 2016
DSL 92.5% 92.5% 92.5% 92.5%
VDSL 33.2% 60.8% 70.6% 80.6%
FTTH 1.7% 1.7% 4.5% 5.5%
Cable 42.4% 42.4% 42.7% 43.3%

Source: Europe’s Digital Progress Report 2017 - Connectivity

235. However, in the intervening period, FTTH rollout has advanced and overall FTTH
coverage in Ireland was 21% at the end of 2019%, although this still lags behind the
majority of EU member states and the EU average of 34%. Nonetheless, the effects
of regulatory intervention with regard to copper based services (xDSL) on both
pricing signals for migration and VHCN (including FTTH) rollout have become more
apparent. The dual role that copper pricing plays in migration and funding NGA

deployment has been increasingly recognised by progressive NRAs.

Migration incentives

236. It is important to understand the impact of the reduction in wholesale prices for
FTTC based services on both the wholesale and retail prices for FTTH based
services. In the context of a competitive retail market, reductions in wholesale prices
will be reflected in retail prices. Customers are sensitive to the differential between
the prices of various services and if this differential grows, take-up of higher speed
services is adversely affected. Reductions in the price of FTTC, as proposed by
ComReg will critically undermine the migration path for customers from FTTC to
FTTH.

2 Digital Economy and Society Index (DESI) 2020 Ireland.



237. In this manner, FTTC pricing effectively anchors pricing for FTTH services. The FTTC
service that ComReg intends to impose price reductions on is capable of meeting
the needs of a large cohort of users over the short to medium term, particularly
where the consumer is close to the street cabinet. Higher bandwidth products
delivered over FTTH can command a premium, however if the price of the substitute
FTTC product falls, the price of those premium products will tend to fall by the same

or a similar amount.

Figure 4: ComReg reducing consumer migration incentives to FTTH network
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238. eir notes that this effect is also present and indeed magnified by proposed
reductions in the prices for CGA Bitstream, which will ultimately affect migration
incentives for customers in the NBP |A. This is discussed further in eir’s response to
Question 16, but it does not appear that ComReg has given any consideration to
the likely impacts in this regard. The only mention of such a migration in ComReg’s

Consultation is at paragraph 3.30, which states that “[i]n the NBP IA customers on



Eircom’s existing legacy copper network are likely to transition to NBI’s fibre

network as it becomes available...”.

Investment incentives

239. These collateral effects have the potential to significantly undermine the economics
of investment in FTTH. Further price reductions for FTTC (and CGA Bitstream) will
limit the scope for FTTH investment in Ireland and will result in retaining an outdated
focus on competition based on regulated access to active products. This is in direct
contrast to the Commission’s vision for the telecommunications sector in Europe. As
evident from Figure 4 the average price gap using ComReg’s proposed prices over
the three years between FTTC and FTTH would now increase by a further 32%. FTTC
wholesale price reductions have already directly impacted the price eir is able to
charge for FTTH. Further wholesale price reductions for FTTC will again negatively
impact the migration incentives to FTTH and further compress available returns on

FTTH. See also paragraph 279.

240. eir notes that the availability and take-up of very high capacity networks (VHCNs)
and connectivity, namely FTTH and 5G, have been elevated to core objectives of
the EECC. In addition, and in the current context of the on-going COVID-19
pandemic, there has been widespread recognition of the absolutely crucial nature
of communication networks and the necessity of digital connectivity at both a
national and European level. The pandemic has highlighted the need to ensure that
telecoms networks are future proof. These are the networks that underpin the Irish

economy and society.

241.  Gigabit connectivity has been further highlighted as a priority of the European
Commission for the 2020-2024 legislative cycle, including in the Commission’s
Communication on ‘Shaping Europe’s Digital Future® and the ‘Recovery Plan for
Europe’®. In particular, the former notes that “Gigabit connectivity, powered with
secure fibre and 5G infrastructures, is vital if we are to tap into Europe’s digital
growth potential” and “[t]o this end, adequate investments at EU, national and

regional levels are necessary to achieve the EU 2025 connectivity objectives”.

BEuropean Commission, Shaping Europe’s digital future, 19 February 2020, https://ec.europa.eu/info/sites/info/files/communication-
shaping-europes-digital-future-feb2020_en_4.pdf
2% https://ec.europa.eu/info/live-work-travel-eu/health/coronavirus-response/recovery-plan-europe_en
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243.

24k,

Moreover, on 18 September, the Commission adopted a Recommendation on
Connectivity?, calling on Member States to boost investment in very high-capacity
broadband connectivity infrastructure. In particular on the issue of wireless rollout,
the Commission advises that any delays in auctions due to the COVID-19 crisis
should be avoided or minimised, spectrum auction formats and pricing should be
pro-investment and passive and active infrastructure sharing as well as joint roll-out
should be viewed favourably. On 18 December?® the Commission completed the first
milestone in the recommendation: a list of best practices collected by Member
States on policies supporting network rollout and spectrum auctions. These best
practices will serve as the basis for a toolbox that is be implemented by all Member
States. Through this process the Commission hopes to achieve short-term
improvements in national policies to support high-speed network rollout, including

efficient spectrum assignments.

The renewed focus on connectivity and the heightened sense of urgency in this
regard, are evident. As such and given the levels of investment that will be required
to ensure ubiquitous gigabit connectivity, eir considers that ComReg’s proposals
should explicitly recognise the implications for FTTH investment and migration
incentives. In this manner, ComReg can effectively play its part in ensuring that

Ireland meets the European connectivity targets.

As noted in eir’s response to Question 1, the approach taken by Ofcom is an
example of best practice in this regard. Ofcom’s approach in fixing FTTC prices in
nominal terms (and away from cost-oriented pricing models) recognises that while
customers may not benefit from price reductions in the short term, they are better
off over the longer term given increased investment in (and migration to) FTTH
networks. In addition, the approach seeks to allow Openreach to recover enough of
the FTTH investment cost from copper services to make the business case for
investing profitable. The approach also recognises that there is a significant and
positive relationship between higher wholesale prices and network build and that

pricing continuity sends an important signal to investors that Ofcom continues to

2 Commission Recommendation on a common Union toolbox for reducing the cost of deploying very high capacity networks and

ensuring timely and investment-friendly access to 5G radio spectrum,

https://ec.europa.eu/newsroom/dae/document.cfm?doc_id=69383

2 https://ec.europa.eu/digital-single-market/en/news/eu-member-states-present-report-best-practices-fast-network-rollout-first-step-

towards
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be committed to setting prices that support investment, and thereby creates more
stability and certainty over the medium term. Investor reports have demonstrated
how these pricing signals contribute to investor confidence and a positive

regulatory environment.

Such an approach is in stark contrast with ComReg’s own, which appears to favour
strict cost orientation for cost orientation’s own sake without due consideration to
the overall market context and policy objectives that are beneficial to the economy
and society as a whole e.g., the intertwined digital and green transitions. Further,
eir notes that regulation is supposed to replicate the outcomes of a competitive
market and in a competitive market, a commercial operator would continue to
recover the majority of its costs from FTTC given that it cannot fully recover those
costs from FTTH.

Respecting the ‘fair bet’ principle

246.

247.

ComReg states at paragraph 6.74 that “[a]bsent any change to the WACC rates,
updating the NGA Cost Model with the revised cost inputs from the ANM would lead
to an increase in the modelled costs of FTTC based VUA rental across the price
control period” but further states at paragraph 6.75 that in the 2018 Pricing
Decision it “noted that it was planning to consult on the WACC rate and that it
reserved the right to require prices to be updated depending on the outcome of any
decision that would be taken on the WACC rate as a result of that consultation

process.”

However eir does not consider that ComReg merely stating that it reserves the right
to update prices constitutes an effective signal for investors or that putting forward
this mere statement from 2018 as sufficient reasoning for imposing price reductions
for FTTC based services. Such a position is outweighed by ComReg’s obligations to
ensure regulatory predictability between review periods pursuant to Regulation 16
(2) (a) of the Framework Regulations and by the 2013 EC Recommendation which
states that “a costing methodology should be based on a modern efficient network,
reflect the need for stable and predictable wholesale copper access prices over
time, which avoid significant fluctuations and shocks, in order to provide a clear
framework for investment and be capable of generating cost-oriented wholesale

copper access prices serving as an anchor for NGA services”. ComReg’s approach
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249.

should respect the ‘fair bet principle’ in allowing eir the opportunity to make higher
returns on successful investments, to compensate for risk. While the risks for FTTC

investments differ from full-fibre investment the principle remains consistent.

At an investment to revenue ratio, eir is one of the highest spending
telecommunications operators in Europe. ComReg should not appear to be seen to
retrospectively take such commercial decisions for granted, i.e., eir’s intention to
overbuild its FTTC investment with FTTH which will facilitate the connection of over
1.8m homes to very high speed broadband should not be dampened by regulation.
Capital investment programmes, like eir’s FTTC and FTTH IFN programmes, are not
without their risk. In fact eir's FTTC wholesale broadband service, which
commenced in 2013, has only recently become profitable on an annual basis and
eir is yet to make a full return on that investment. With the WACC that applied
when eir made it its initial decision to investment in 2013 it is clear that the fair bet
principle was broken when ComReg imposed cost-orientation in 2018 and the
breakeven point of that investment continues to be pushed out due to continued
revision by ComReg of the proposed prices. See Figure 5: Cumulative P&EL and Fair
Bet Return.

During the time leading to D10/18, eir raised concerns that engagement with
ComReg had solely focussed on the wholesale pricing model and that there had
been no engagement on pricing principles such as ‘“fair bet’ or alternative
regulatory pricing approaches. In its 2018 Pricing Decision, ComReg merely states
at paragraph 7.1332 that for alternative operators planning to rollout, regulated
access prices can act as a price constraint and affect the return on investment and
that “[a] similar effect could be considered with regard to Eircom’s investment,
where Eircom could reasonably expect a ‘fair bet’.” However, no consideration is
given to this effect and ComReg further states “that in now deciding that cost

orientation is required for FTTC-based services, ComReg notes that the regulated

access price includes a reasonable rate of return [WACC) that takes into

account the risk of investing in these kind of assets. As a consequence, efficient
infrastructure deployment can be profitable (from the SMP operator’s or from
alternative players’ perspective) in the presence of this price constraint. Therefore,
ComReg does not consider that cost orientation will undermine investment in NGA

networks” [emphasis added].



250. ComReg adds at paragraph 7.1333 of D10/18 that with respect to eir “cost
orientation provides a stable view on revenues which might be used in making
future investment decisions and a level of certainty regarding what is required of it
in terms of complying with regulatory pricing obligations. Therefore, ComReg does
not consider that cost orientation will undermine investment in NGA networks,

whether by Eircom or by alternative operators.”

251. ComReg has therefore not only failed to consider the fair bet principle but has
subsequently undermined the very principles upon which it considered the move to
cost orientation for FTTC based services appropriate, namely that the included
WACC (at that time) and stable and foreseeable revenues would not undermine

investment in NGA networks.

252. In addition, given that: (i} some investors will wait for ComReg’s proposals to
crystallize before making decisions (ComReg’s consultation on FTTC, FTTH pricing
commenced in 2016 and ended in 2018) and; (ii) investment will not be complete (or
even start in some cases) since ComReg’s 2018 Pricing Decision, ComReg revisiting
the pricing remedies so quickly after implementing its Decision only serves to create
regulatory uncertainty for infrastructure-based providers and increase the benefit
of the wait and see approach for re-sellers. ComReg’s pricing remedy actions not
only undermine infrastructure (build) decisions through an unstable regulatory
environment it supports resellers on the very bottom rungs of the ladder of
investment and discourages them from investing in infrastructure as the pricing
policies seemingly ensures that copper prices will continually reduce (by revisiting
and updating pricing decisions within the price control period) and provide access
to legacy wholesale products in (apparent) perpetuity.?’ Such an approach will not
only undermine FTTH pricing in the Commercial area but impact the business case

of the State funded FTTH network estimated currently to cost €3 billion.

253. BRG also finds that the "hyper-efficient" and frequently updated approach to
pricing is based on applying a theory that is suited to the dynamics of markets
where entry and exit are rapid and cost-less and that “[t]here is no clear-cut case

for applying this ‘contestable markets’ approach to last-mile fixed telecom

2 eir notes that it is ComReg’s intention, as proposed in consultation ComReg 20/46, to impose an ISDN BRA access obligation on
Eircom in 2021 for a period of up to 5 years, over 10 years after production of the necessary equipment ceased.
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infrastructure, either from the perspective of preventing the incumbent operator
from earning excess returns or from the perspective of sending the right signals for
entry and investment. There is simply not a thick supply of entrants who will
respond to short-term changes in costs and demand. Further, the approach has
negative consequences for investment and cost recovery, and it risks violating the
‘fair bet’ principle if the approach is applied in a way that prevents firms from
recognising the ‘upside’ (positive shocks to cost and demand) but not the downside

(negative shocks).”

eir therefore considers that ComReg should instead focus its regulatory approach
on encouraging new networks, with a priority to supercharge full fibre investment,
including in rural areas. It is imperative that ComReg’s approach recognises that
there must be a compelling investment case. Shareholders and fund managers have
plenty of choices over where to put their money. At a minimum, an investment in
fibre networks should offer a healthy and fair return. Every investment carries some
uncertainty, so it follows that investors should be compensated for accepting that

risk and requires certainty that the regulator understands this.

Telecoms networks are a long-term investment, taking more than a decade - if not
two - to pay back and while it may be impossible to predict exactly how the market
will evolve over that time, if companies play by the rules it should be envisaged that
the regulator would not expect to intervene during the investment cycle in a way
that hampers that investment. Instead, the regulator should aim to allow all
companies to achieve a fair return over their whole investment period. ComReg’s
primary duty is to citizens and consumers and they need better, faster networks at
a fair price. Interventions focussed on the short term that discourages investment
incentives of those building these better and faster networks is not in the long-term

interest of consumers.

Continual updates of the WACC

256.

When calculating the level of depreciation for an investment based on a tilted
annuity or economic depreciation, a pre-determined payment schedule is defined
at the time of the investment that allows for the full recovery of the investment
made and a return on the capital employed throughout the life of the asset. This will

generally take the form of a fixed annual/monthly payment in real terms for a tilted



annuity or a fixed real payment for each unit of output in the case of economic
depreciation. Such payments will depend on the value and the timing of the
investment, the lifetime of the assets and the WACC that is associated with the

investment.

257. The expected payback of investing in FTTC is backdated over a number of years
using pricing tilts allowing for cost recovery. ComReg’s regulated prices are based
on an annuity which calculates the charge that, after discounting, recovers the
asset’s purchase price and financing costs in equal annual sums (or in the case of
economic depreciation the recovery of those costs that matches the demand
profile). As such, the original “tilt” resulting in different year on year prices will
cumulatively recover the original investment. From a business and regulatory

perspective this appears reasonable.

258. However, in proposing an update to the WACC year on year, ComReg is in effect
resetting that path afresh each year. As such, updating the WACC over the course
of the regulatory review period and applying it afresh to existing price controls
confuses the time horizons of the (notional) investor and the expected life of the

telecommunications assets employed.

259. ComReg is aware of this and acknowledged such issues in the past - in particular in
ComReg D03/16, ComReg states that “deviating between alternative tilted annuity
approaches over the asset life for each asset may lead to an expectation of under-
recovery and underinvestment, and we would generally agree with this”. It is
unclear why ComReg has not also considered the similar implications in this case
with regard to the proposed amendment to the tilt every year as a result of the

proposed annual reviews.

260. Updates that retrospectively apply the WACC into existing pricing decisions
effectively imply that the investor could annually liquidise their assets including
unwinding debt obligations and re-capitalise and invest in telecommunications
infrastructure afresh each year (as if previous price paths and build/buy decisions

were just artificial and without consequence).®

%0 This is also particularly relevant to associated investment in FTTH by operators including Siro and eir where the recent price path set
for FTTC by ComReg act as a signal to undertake riskier full-fibre network investment.
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If ComReg maintain the view that a change in WACC is implemented as part of new
decision, a new annuity (or unit cost of demand) will need to be calculated which
takes into consideration the impact of the historic WACC on the ability that an
operator had to recover its initial investment. This calculation needs to consider the
value of the NBV of the investment at the time of the rate change, over the
remaining life of the investment. If this is not done, the impact of a reduction of
WACC would result in an under-recovery of the initial investment. The BRG Report
provides a useful explanation of how changing the WACC over time distorts the
required payback. In addition, given the FTTH deployment the relevant asset lives of
the FTTC network needs to be shortened to ensure (but not guarantee) cost

recovery.

It is wholly incorrect from a regulatory perspective to retrospectively distort those
anticipated returns, such that the expected return from that investment should now
be wholly different based on a notional hypothetical re-calculation year-on-year of
the cost of debt and equity. This is not credible or consistent with ComReg’s
regulatory objectives. In particular, as there is a difference between the actual cost

of capital and the theoretical WACC proposed for regulatory purposes.

Put simply, ComReg is not pricing a hypothetical network for build/buy signals it is
also required to ensure, pursuant to Regulation 13 (2) of the Access Regulations,
that it “allow[s] the operator a reasonable rate of return on adequate capital
employed, taking into account any risks involved specific to a particular new

investment network project”.

eir’s historic FTTC returns are set out below. At the time the majority of eir’s
investment was made the WACC was 10.21%. The cost oriented prices determined
by ComReg in 2018 used a WACC of 8.18%. As is apparent from the cumulative
cashflows - even before a risk premium is considered for the risky investment

undertaken by eir in 2012/13 — eir has yet to make a return on this investment.

Figure 5: Cumulative P&L and Fair Bet Return 3<

Inconsistent with the 2013 EC Recommendation

265.

A regulatory policy incentivising the migration from copper-based services as

recognised by the European Commission is needed from ComReg. The 2013 EC
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Recommendation in particular paragraph 40 provides that any intervention in NGA
costing (which ComReg has done for FTTC pursuant to ComReg D11/18) “should be
accompanied by documented projections of copper network prices showing that ...
they will remain stable”. For operators it is highly cost inefficient to invest in and
operate two network infrastructures in parallel if all potential customers could be
served by one modern infrastructure. In addition, ComReg must also ensure that
there are appropriate migration incentives both in commercial and NBI areas to

encourage FTTH deployment and effective use of taxpayers’ money.

In the Consultation ComReg states in paragraph 6.78 that “the NGA Cost Model
uses an Economic Depreciation (‘ED’) approach to cost modelling, which considers
demand and costs across a model time horizon of 50 years. The ED approach is
consistent with the approach taken by ComReg in the NGA Cost Model to model
VDSL as an anchor technology, with the result that VDSL based services, such as
FTTC, are modelled as remaining active for the entire 50 year period of the model
time horizon. As stated in paragraph A1.27 of the 2018 Pricing Decision, “... because
VDSL is being considered as an anchor technology, ComReg assumes that Eircom
will not overlay its FTTC network with FTTH in the future, so the NGA Cost Model

does not include migration from FTTC to Eircom’s FTTH.” [emphasis added] and
further in paragraph 6.79 that “Consequently, the HEO in the NGA Cost Model is

assumed to continue to deploy VDSL specific assets such as FTTC cabinets and
DSLAMs over the 50 year time horizon and the demand for the VDSL services that
use those assets is also assumed to persist for that period”. The Consultation then
footnotes the justification for this approach in ComReg D11/18. Before reviewing the
D11/18 it is already apparent from the text in ComReg’s consultation paragraph 6.78
that “ComReg assumes that Eircom will not overlay its FTTC network with FTTH in
the future, so the NGA Cost Model does not include migration from FTTC to Eircom’s
FTTH” is no longer accurate. As noted in paragraph 5.22 of the Consultation
“Eircom has rolled out its FTTC network in the Urban Commercial Area and is
expected to overbuild FTTH over the next few years”. As such the NGA Cost Model is
no longer sufficient and needs to be updated. Furthermore, with reference to the
justification of an anchor technology, ComReg sites Ofcom as also using this
approach. However, for the benefit of the reader the Ofcom document reference by
ComReg is from 2011 and has been surpassed by not only more recent Ofcom

thinking but also the 2013 EC Recommendation.



267. The 2013 EC Recommendation states that “When setting the economic life time of
the assets in a modelled FttC network NRAs should take into account the expected
technological and network developments of the different network components”.
Consequently, in order to be compliant with the 2013 EC Recommendation, it can
no longer be the case, for example, as assumed in ComReg’s model that the NGA
Cost Model uses a 50 year time horizon to model FTTC costs and that the average
FTTC connection cost is modelled over 20 years (see paragraph 275). The most
recent Ofcom approach while still recognising an anchor technology approach to
FTTC specifically recognises that some assets could become redundant due to the
introduction of new technologies and that adjustment to the asset lives in the BU
model should be made to reflect the faster depreciation of the underlying network

assets. Specifically, Ofcom note that in “...specifying the bottom-up model we have
recognised that in times of technology change the economic life of assets may
become shorter than their physical life (i.e. resulting in stranded assets). For this
reason, ... we have set the lifetime of some of the FTTC assets used to provide
Openreach’s GEA services to provide Openreach with recovery of its costs in full
over the economic life of the assets.’’ ComReg make clear in D11/18 that the NGA
Cost Model uses VDSL as an anchor technology approach and hence like Ofcom
must ensure that adequate account is taken technological change and asset
stranding in its cost models — in order to be compliant with the 2013 EC
Recommendation. Furthermore, the 2013 EC Recommendation ensures “adequate
remuneration for the SMP operator and at the same time provide regulatory

certainty for both the SMP operator and access seekers over time” which is

consistent with ComReg’s regulatory objectives.

268. As noted by ComReg’s consultation on the WACC, ComReg 19/54, in respect to
changing existing tariffs with a new revised WACC, ComReg reasoned that it would
not be appropriate to do this in isolation as “ComReg is of the preliminary view that
this method may not be appropriate as arguably, other parameter changes should
be considered in tandem.”. It is unclear therefore why ComReg has proposed in this
Consultation to do just that. In this Consultation it is proposing to update only the

WACC and the cost inputs of the local loops and ignoring the other parameter

31 Ofcom (2018), Wholesale Local Access Market Review: Statement - Volume 2, Charge control design and implementation, paragraph
2.33, available here: https://www.ofcom.org.uk/ data/assets/pdf file/0023/112487/wla-statement-vol-2.pdf




changes that need to be considered. In particular, as identified 266, as the
conditions for the assumptions underlying the model no longer holds (i.e., eir’s FTTC

network is being overbuilt by a newly deployed FTTH network].

Erroneously modelled a number of inconsistent deployment and cost-recovery

outcomes

269.

270.

271.

In this Consultation, ComReg has assumed that the hypothetically efficient
operator is a new entrant to the market (in order to set appropriate build/buy
signals) and will deploy an FTTC network. At a conceptual level a new hypothetical
efficient entrant is unlikely to deploy an FTTC network, at this time, given that the
advent of FTTH technology will quickly make its investment obsolete. As a real world
sense-check, it is clear from the deployment of Siro’s FTTH network, eir’s Irish Fibre
Network and the Irish Government’s state aid requirement of a future proof network
resulting in FTTH that building (and modelling) a new FTTC network deployment is

completely removed from real world competitive outcomes.

The dynamic evolution of the market, including the award of the NBP contract and
commencement of deployment, since ComReg first decided to move to cost
orientation for FTTC and model the cost of a new hypothetical FTTC network is very
different today in 2020 than compared to ComReg’s first iterations of an FTTC
network in 2016. It is for this reason that market analysis reviews are typically
conducted over 3-5 years. Given that ComReg’s previous market analysis was
concluded in 2018, the proximity of this pricing review is closer to the requirement of
conducting a fresh market analysis than merely updating a pricing remedy (which
ComReg has chosen). As markets continue to evolve, including the number of listed
markets susceptible to ex ante regulations, the piece-meal and ill-sequenced review
of remedies rather than the underlying market reviews will likely result in regulatory

failure.

eir notes that Article 68 (6) requires NRAs to “consider the impact of new market
developments, such as in relation to commercial agreements, including co-
investment agreements, influencing competitive dynamics.” eir considers that the
award of the NBP contract and the commencement of NBI route rollout constitute
new market developments in the relevant markets that will influence competitive

dynamics.
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In addition and in line with the updated 2020 Recommendation on relevant markets
susceptible to ex ante regulation and the associated Staff Working Document,
which foresee the possibility that NRAs may consider delineating a separate
Physical Infrastructure Access (‘PIA’) market, eir understands that ComReg is
undertaking a review of this potential new market and will begin engagement with
industry in this regard in January 2021. eir considers that a new review of the WLA
and WCA markets should run in parallel to any review of the PIA market, given the

related nature of the markets.

In conjunction with the future direction of travel for regulatory policy, the market
developments since the 2018 review of the WLA and WCA markets warrant a market

review to be commenced now, in advance of the 5 year review timeline.

ComReg’s hypothetical new entrant further diverges from reality in that the
operator deploys both a new FTTC network and then simultaneously cannibalises
and scraps the new deployed copper element of this network with a new FTTH
investment. It is at this juncture that ComReg’s modelling assumption
inconsistencies begin to compound and regulatory failure of ComReg objectives

begins to manifest.

First, from the ANM Service Demand Module, copper switch-off will be complete by
2030 with a median completion date of 2028. However, the NGA Model assumes
that an FTTC connection has an asset life of 20 years. This is inconsistent with the
modelled assumptions and needs to be corrected to ensure appropriate cost
recovery. Migration costs in the NGA Model should now fall to 7 years for new
migrations, and should be no more than 7 years for existing services as the new
entrant will have already started upgrading to FTTH within that time period as the
FTTH network is modelled to be complete by 2024.

Second, from a cost recovery perspective, the new entrant is assumed to
commence allocating costs to FTTH as soon as it is deployed. This is inconsistent

with real world outcomes for two reasons;

a) As more costs are allocated to FTTH, the new entrant (as modelled) has lower

costs to recover from FTTC and therefore charges lower prices (as a result of



cost-orientation on FTTC). However, this will directly impact the migration
incentives for consumers to move from its FTTC network to its newly
deployed and more risky and expensive FTTH. As a result the new entrant’s
FTTH network take-up and business case is significantly impacted. The new

entrant would at this point likely delay further FTTH roll-out; and

As more costs are allocated to FTTH, the new entrant would need to increase
its wholesale prices for FTTH to ensure overall cost recovery. This is similarly
problematic to a) above as the lower anchor price of FTTC directly impacts
that premium consumers are willing to pay for FTTH and either FTTH is

“priced out of the market” or must sell below cost.
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In both scenarios as those costs cannot be recovered from FTTH the new entrant is
now also under recovering relative to the price it should be charging (i.e., a higher

price) for FTTC. Cumulatively, ComReg’s approach;

e fails in “promoting efficient investment and innovation in new and enhanced
infrastructures” contrary to Regulation 16 2 (a) and (d) of the Framework
Regulations - as the incentive to deploy FTTH network is dampened due to
regulatory intervention;

e fails the requirement under Article 13(1) of the European Access Directive to allow
operators a reasonable return on adequate capital employed; and

e fails to meet the 2013 EC Recommendation which states that “Cost recovery is a
key principle in a costing methodology. It ensures that operators can cover costs
that are efficiently incurred and receive an appropriate return on invested
capital” and “A costing methodology that provides the appropriate ‘build-or-buy’

signal strikes an appropriate balance between ensuring efficient entry and

sufficient incentives to invest and, in particular, to deploy NGA networks and

hence deliver new, faster and better-quality broadband services.”

For nascent technologies the impacts failing to achieve an appropriate balance can
be even more pronounced, especially when the business case for FTTH investments
remains challenging. Therefore, any regulation in these areas needs to tread lightly
and be sufficiently flexible to ensure that this balance is kept in equilibrium. It is for
this reason that Ofcom’s Wholesale Fixed Telecoms Market Review (WFTMR), has
adopted an approach where charge controls imposed are not cost based but rather
held flat in nominal terms. The expectation being that while this could lead to over-
recovery of costs (from legacy services such as FTTC] it is better than imposing

cost-based charge controls which risk undermining investment.

Comparing such developments to real world outcomes, it is clear that there is a
limited premium available between FTTC and FTTH wholesale prices. Indeed, eir’s
introduction of a significantly faster 500 MB product in July 2020 and the
collapsing of tiered prices of 300 MB and 500 MB from €28.50 and €33.50 per
month to the lower level profile of 150 MB of €23.50 indicate that the price premium
relative to FTTC pricing is very elastic. Therefore, it is completely inconsistent with

ComReg’s regulatory objectives and migration to VHCN that a new entrant
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could/would/should lower its price of FTTC and recover higher costs through

substantially higher prices from FTTH as currently suggested by ComReg.

Third, while the modelled assumptions are inconsistent from a regulatory and
commercial perspective, even on a further theoretical level the modelling
assumptions fails to pass any level of scrutiny. The hypothetical new entrant is
unlikely to suppress FTTC price today and push cost recovery further into the future
where both regulatory and technology risk would tend to be higher. In particular, as
evident from the current regulatory environment, in ComReg signalling the move to
cost-orientation for FTTC in 2016 once the network deployment was completed, not
respecting the fair bet on risky returns as they presented themselves at the time of
investment and now the consultation to lower (albeit based on incorrect modelling
assumptions) FTTC prices further — eir submit that the new entrant would either
not invest (or further invest] in FTTH or would at a minimum maintain FTTC prices at
current levels to ensure the migration path to FTTH is preserved and to contribute

capital for FTTH deployment costs.

Incorrectly calculated FTTC Bitstream prices
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As identified in eir’s response to Question 11, ComReg has incorrectly included the
lower local loop costs of deregulated exchanges in the Urban Commercial Footprint

in calculating the average local loop costs for FTTC Bitstream sold in the WCA
Regional WCA Market.

The ANM model and the NGA model use the same LLU and SLU inputs for the FTTC
VUA and FTTC Bitstream prices. This is incorrect. The price control for FTTC VUA
arises from eir SMP in the national market for WLA services and the LLU and SLU
prices calculated for the entirety of the Urban Commercial Footprint (as described
by ComReg) where FTTC and EVDSL have been deployed is the correct input for the
FTTC/EVDSL VUA service.

In the case of the FTTC Bitstream, the price control applies only to services in the
WCA Regional Market - the Urban WCA Market has been found by ComReg to be
competitive and prices are set by commercial negotiation with the various providers
of Bitstream service including FTTC Bitstream. The FTTC Bitstream service provided

by eir in the WCA Regional market is subject to price control by cost orientation.
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Part of the cost to eir of delivering this service are the costs of the sub-loops and full
loops used to deliver the FTTC and EVDSL bearers to the Bitstream end users in the
Regional market. These sub-loops and full loops are those in the Urban Commercial
Footprint - but only in those regions within the eir exchanges in the WCA Regional

Market.

To confirm that the correct treatment of sub-loop and full loop costs is the revised
one described above in setting the correct level of controlled FTTC/EVDSL Bitstream
price it is only necessary to consider the dynamics of the sub-national markets for
Bitstream services identified in the ComReg market analysis. ComReg has correctly
identified that the national WCA market has two parts - the urban market where
there are a number of competing providers offering services and the regional
market where eir is considered by ComReg to have market power. If eir is required
by the current incorrect implementation of cost orientation to provide Bitstream
service in the Regional WCA market at a price that only recovers the average
national cost of delivering the service as FTTC services move to FTTC VUA in the
urban area and/or FTTC Bitstream prices fall below that average through discounts
in the urban area then eir’s national FTTC Bitstream revenues cannot recover eir’s
national FTTC Bitstream costs. In simple terms, as currently modelled the regulated
FTTC Bitstream price proposed by ComReg is inappropriately being cross-
subsidised by the lower local loop costs that are not subject to SMP. This is

inconsistent with ComReg’s regulatory obligations.

Similarly, as the Regional WCA Market is expected to reduce further subject to
ComReg D20/114 then before ComReg can arrive at a final decision those
exchanges must also be excluded from the Urban Commercial Footprint to correctly

model FTTC Bitstream costs. See also paragraphs 286 and 289-291.

While BRG have been able to run the ANM model to include only Regional WCA
exchanges in the Urban Commercial Footprint, a similar correction is required in the
NGA Model to calculate the additional WEIL and backhaul costs for those remaining
Regional WCA exchanges in the Urban Commercial Footprint. eir has not been able

to make those changes in the NGA Models.



A better way forward

287. When the modelling errors are corrected both the FTTC VUA and FTTC Bitstream are
close to the extant rates - see Table 13 and Table 14. However, this is before
correcting for eir’s fair bet WACC adjustment and accelerated depreciation to

allow appropriate cost recovery.



Table 13: Corrected FTTC VUA prices per Confidential ANM (eir)

FY 20/21 FY 21/22 FY 22/23 FY 23/24

Prices per Consultation FTTC VUA 18.67 18.62 18.62 19.08
Corrections
i) Update of SLU and LLU prices 0.97 1.11 1.22 1.37
ii) Reduced asset life (NGA Model) impacting migration costs 0.57 0.58 0.59 0.61
Total Value of corrections* 1.54 1.69 1.81 1.98
Corrected prices FY 20/21 FY 21/22 FY 22/23 FY 23/24
FTTC VUA 20.21 20.31 20.43 21.06
* Before correction of
a) Fair bet WACC adjustment
b) Reduced asset lives to avoid asset stranding

Table 14: Corrected FTTC Bitstream prices per Confidential ANM (eir) and NGA Cost Model
FY 20/21 FY21/22 FY22/23 FY 23/24

Prices per Consultation FTTC Bitstream 22.45 22.47 22.59 23.22
Corrections
i) Update of SLU and LLU prices 0.97 1.11 1.22 1.37
ii) Reduced asset life (NGA Model) impacting migration costs 0.58 0.58 0.59 0.61
iii) Removal of non-regulated areas from Urban Commercial Footprint 0.90 1.03 0.96 1.06
Total Value of corrections* FTTC Bitstream 2.45 2.72 2.77 3.04
Total value of corrections (interaction of corrections)* 2.41 2.69 2.75 3.01
Corrected prices FY 20/21 FY 21/22 FY 22/23 FY 23/24

FTTC Bitstream 24.86 25.16 25.34 26.23

* Before correction of
a) Fair bet WACC adjustment
b) Reduced asset lives to avoid asset stranding
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In Table 13 and Table 14 eir has not been able to amend:

a) the WACC to take account of the different regulated rates of return that were in
existence when eir undertook its invest to i) ensure a fair bet return on eir’s FTTC
investment or ii) to correct the tilted annuity calculation; or

b) to reduce the existing asset lives in the ANM to avoid asset stranding and to
shorten pro-rata on-going investment over the price control period. These
corrections; or

c) the reduced apportionment of costs to FTTH to recover enough of the FTTH
investment cost from copper services to make the business case for investing
profitable and whereby the cost of legacy services would continue to be entirely

recovered from the consumers that purchase legacy services.

Instead of following the regulated price path provided by the ANM, eir proposes a
voluntary commitment to continue to charge a fixed price for FTTC VUA and FTTC

Bitstream for the duration of price control period.

FTTC VUA and FTTC Bitstream will be charged at €20.36 and €25.27 per month
respectively. For FTTC Bitstream the price charged for usage will be €0.37 per MB.

Furthermore, 3<

Finally, eir notes that paragraph 5.166 of the Consultation states that “The
exchanges which were classified as being part of the Urban WCA Market or the
Regional WCA Market (1,011 out of 1,148 ANM exchanges), as determined by the 2018
WLA/WCA Market Review Decision. The forthcoming WCA Mid Term Review may
move some exchanges currently subject to regulation in the Regional WCA Market
into the Urban WCA Market and so those exchanges may no longer be subject to
regulation. In making its final decision on the ANM ComReg will use the most up to
date definition of the Regional WCA Market”. For the reasons set out in paragraph
175, if ComReg propose to continue to use the ANM to set regulated prices for the
forthcoming period, it must re-consult on the outputs of the ANM based on the

smaller footprint of WCA exchanges that remain relevant for the cost model.



Q. 16 Do you agree with ComReg’s preliminary views that the price for CG Bitstream

services should be updated in line with paragraph 6.86? Please provide reasons for

your response.
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See also eir’s response to Question 13.

ComReg states at paragraph 6.86 that its “preliminary view is that the monthly
rental charge for CG Bitstream services should be revised to take account of the
revised WACC of 5.61%”. eir does not consider that this proposed approach is
appropriate at the current juncture, particularly in the context of a timely migration

to fibre and copper switch-off.

As noted by ComReg at paragraph 6.83, the 2018 Pricing Decision “recognised that
fixed line network operators in Ireland have been focused on investing in NGA
infrastructure rather than CGA and this trend is expected to continue for the
duration of this price control period. This continues to result in the migration of
wholesale customers from CGA to NGA broadband services such as FTTC or FTTH.”
ComReg further states at paragraph 6.84 that “the build/buy signals for CG
Bitstream and FTTC services should remain consistent. Simply altering the prices for
FTTC services may affect the incentives for OAOs to migrate end-users to fibre-

based services.”

First, eir considers that the trend of investing in NGA infrastructure is expected to
continue but it is important to note that the progress seen to date is in the context
of the current pricing levels. The continued migration of wholesale customers from
CGA to NGA broadband, in particular FTTH, will as such be prefaced on pricing
levels that maintain the incentives established by D11/18. This interaction of copper-
based prices and FTTH deployment was also recognised in New Zealand in 2013
when the Commerce Commission originally proposed to lower copper prices which

the State identified could then cause a funding issue for operators deploying FTTH.

Second, while eir agrees that the pricing for CG Bitstream and FTTC services should
remain consistent, eir does not agree that FTTC pricing should be amended as
proposed. This is discussed at length in eir’s response to Question 15 but of
particular relevance in the context of ComReg’s proposals for CG Bitstream pricing,

is the fact that the migration of users from the legacy network is currently customer
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driven and a consumer’s assessment of whether to switch to full fibre therefore
depends on the relationship between the on-going charges for such a service and

the charges they pay for their existing service.

If the prices of CGA services are reduced further, the existing price differential will
increase with knock-on effects for the adoption rates of full fibre broadband. This is
of particular relevance in the NBP IA, where the majority of current CGA users are
located. As such, a consumer’s assessment of whether to switch to FTTH provided
over the NBI network will depend on the price they currently pay for their CGA
service. See Figure 1: ComReg reducing consumer migration incentives to the State
funded FTTH network.

eir considers that the interaction of these effects necessitates wholesale access
prices for copper services that remain stable over the short term and have the
flexibility to increase over the medium term, in order to create the correct signals for

different types of operators and users at different points in the migration process.

In recognition of the dual role that copper plays in funding NGA deployment and
migration incentives for legacy networks a number of regulators have already
started to move away from the classic ladder of investment based pricing remedies

of cost plus, even for copper prices,.

The policy objective of timely retirement, which is beneficial from a consumer,
commercial and efficiency perspective would benefit more from a forward looking
and holistic approach than it would from ComReg’s seeming preference for silo-
based proposals that fail to consider the interaction of regulatory obligations in the

context of the overall regulatory regime.

Finally, ComReg’s proposal in paragraph 6.86 is wholly inconsistent with ComReg’s
statement in paragraph 6.84 which states “Going forward, ComReg considers that
there is no need to encourage further build in terms of current generation services

but considers that it is important to protect investments that have already

occurred. ComReqg also considers that the build/buy signals for CG Bitstream and

FTTC services should remain consistent.” [emphasis added].
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As such, and consistent with eir’s reasoning in paragraphs 19-22, in order to protect
the investment incentives for FTTH roll-out (their funding) and successful migration
away from lower bandwidth broadband services (including to the State funded
FTTH Network) the CGA prices should be capped at the current extant prices and

allow to gradually increase by ACPI + 5%. See eir’s response to Question 13.



Q. 17 Having outlined ComReg’s initial assessment of relevant factors for the costs

associated with connections and migrations, do you consider that they are relevant

and complete? Do you consider that any other factors are relevant? In response

please provide well justified reasons and provide data to assist in ComReg’s

consideration of this matter.
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While the list of costs for connections and migrations may be complete there are a
number of additional considerations before an appropriate price can, or should, be
set for FTTH connection and migration services. These factors include the
differences between the nature of urban and rural connection configurations, the
presence of competing networks, and the different intensity of competition across

the three regions.

While the cost of urban FTTH roll-out and connection costs are not yet fully known,
we consider that the higher potential of off-net churn to Siro, Virgin Media and other
competing technologies and substitutes over-time will counter-balance the likely
lower network urban cost (if such lower costs do materialise) such that eir has the

opportunity to recover its average national connection costs at that rate.

In a market with infrastructure competitors and demand uncertainty and evolving
technologies the success of next generation broadband access is far from clear cut
given the significant cost involved. Recognizing that retailers are partners in selling
FTTH broadband access, we believe that charging a national price of €100 per FTTH
event provides appropriate signals to the market that eir is committed to its fibre

investment.

When setting the level of this charge in the context a migration/connection model
and cost recovery there are a number of factors that must be assessed. In summary
these are;

a. the investment per connection incurred at the time the eir FTTH deployment is
first fitted with a fibre drop cable and ONT.

b. the return on that investment to include any additional risk associated with
uncertainty in demand for FTTH service over the life of the connection assets.

c. the economic life of the various assets used to deliver the FTTH connection

service.
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d. the number of connection and migration events over the economic life of the
FTTH path into the building served

e. eir’s cost recovery over time.

eir considers that the proposed rate per FTTH event is in compliance with ComReg’s

decision as discussed further below.

Factors affecting the price level - investment per home connected

309.

It is important to recall that the eir investment in FTTH currently passes
predominantly rural premises. There is less than one premise per pole and the pole
route runs on one side of a country road. Where an additional (drop) pole is
required to serve a building on the opposite side of the road from the (feeder) pole
route carrying the FTTH infrastructure the likelihood of a second service using this
pole is low as the new pole can only serve a second building if it is within 80 metres
of the first building served (and on the same side of the road). The same holds true
for duct built to deliver an individual connection in that the probability of re-use in
the rural deployment is very low. As such, the incremental cost from eir’s additional
investment arises from the retail demand for the FTTH service and the ability to
recover that investment is solely dependent on that demand. Under the
migration/connection model the recovery of that cost is also dependent on the
continued demand of the FTTH service from that premises with the householder

obtaining services from a number of different retail providers over a period of time.

Factors affecting the price level - return on the investment

310.

As the form of pricing to be directed by ComReg for FTTH connection is a series of
individual charges to be raised over the life of the service — to recover an initial
investment in that connection — one of the key pricing decisions is the appropriate
rate of return on that investment. The default ComReg position is that where a price
control is by cost orientation that the allowable return is the open eir WACC of
5.61% per annum (a decrease from 8.18% when eir has already incurred a
significant connection cost for existing customer at the time). However, this is not

appropriate for FTTH investment.
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In the current case the service subject to the price control is the connection element
of FTTH VUA and Bitstream services delivered over a network where an optical
distribution network is overlaid on an existing copper distribution network. The EU
Commission and BEREC acknowledge that under these circumstances the SMP
operator may be entitled to an additional return above the WACC because of the
risk that take-up rates may be lower due to customers continuing to use legacy

access services or competing infrastructures.

Where ComReg has directed a price control for an FTTH service by cost orientation
— and is proposing a price structure where a connection investment is only
recovered over the economic life — ComReg must consider those factors that
indicate that a risk premium above the standard WACC is appropriate. There are,
inter, alia two principal sources of adverse risk for the recovery of a connection
investment in FTTH - the economic life of the optical distribution network (and
associated electronics), and in the case of the migration/connection model the

number of on-net (and off-net) migrations.

While the average time between a first connection to FTTH and the final migration
of the building connected to a successor technology may indeed be 20 years this is
subject to both a risk of slow initial take-up of FTTH and of the early assumption of a
successor technology. As a migration/connection model elongates eir’s cost
recovery for the FTTH connection eir considers that a further risk premium of 5%
must be added to the extant WACC. As set out above, such a risk premium is
supported in an Irish context. Internationally there is precedent from European
NRAs providing this and greater levels of risk premium for NGA investments. eir
understands that such risk premia have been applied for example in Belgium,
Croatia, the Czech Republic, Denmark, France, Germany, Italy, Finland,

Luxembourg, and the Netherlands.

Factors affecting the price level - the economic life of the connection assets

31k,

The proposal laid in the Consultation is that there is a weighted average asset life
of 12 years. However, there are a number of costs associated with the connection
investment with differing lives. These assets, in increasing order of economic life

are;



e The ONT; this powered electronic/optical unit has a MTBF of between 4 and 5
years, and is likely to be subject to technological obsolescence during service
life.

e The fibre NTU is a passive unit placed inside the building close to the ONT with a
regulated asset life of 6 years

® The fibre optic drop cable has a regulated asset life of 15 years. As fitting this is
the single largest cost for the connection service it is likely that the weighted
average asset life for a rural FTTH connection asset mix is less than 20 years.

e Poles; the regulated asset life for network poles is 30 years.

¢ Duct; the regulated asset life for network duct is 40 years.

315. Aside from the issue of the regulated asset life that is appropriate for the FTTH
connection service there must be consideration of the effective economic life that is
determined by two factors. The first is the economic life of the FTTH technology that
uses the connection. The second is the service life of the connection during that
economic life. By this we mean the time from the first connection of the building
served to the FTTH capability to the time that the FTTH service is finally removed -
reduced by the extent of any intervening periods where the building is not actively

served.

316. As such, the systematic risk associated with FTTH returns is higher and as
recognised by the 2010 EC Recommendation requires a risk premium to be added to
the WACC relevant for legacy copper-based telecommunication investments.®
Specifically, the recent notice published by the European Commission and used by
ComReg in informing its recent WACC decision (ComReg D10/10) states that “The
Notice does not address the applicability or the calculation of NGA risk premiums
and excludes any consideration of the appropriateness of price control obligations
for new very high capacity networks as defined in Article 2(2) of the Code”. Put
simply, there is no service without the underlying deployment of assets that deliver
that service. Without demand for the FTTH service after first connection then the

ability to recover any or part years of the regulated asset life is truncated. For this

%2 The 2010 EC Recommendation states in respect to FTTH that “Investment risk should be rewarded by means of a risk premium
incorporated in the cost of capital.... NRAs should estimate investment risk, inter alia, by taking into account the following factors of
uncertainty: (i) uncertainty relating to retail and wholesale demand; (i) uncertainty relating to the costs of deployment, civil
engineering works and managerial execution; (iii) uncertainty relating to technological progress; (iv) uncertainty relating to market
dynamics and the evolving competitive situation, such as the degree of infrastructure-based and/or cable competition; and (v)
macroeconomic uncertainty.”



317.

318.

reason, eir submits that ComReg cannot impose a legacy WACC to FTTH

connection/migration charges.

Under the migration/connection model the total connection costs are recovered
equally over several connection and migration events over the platform life. For the
FTTH migration/connection model eir proposes that the life of the platform is 20
years. This is a reasonable and prudent assumption as the roll-out is time
consuming as has been demonstrated by the eir 300k rural deployment and the
SIRO deployment in provincial towns and cities, and as adoption rates are gradual
where many customers already have Broadband that meets their current needs.
Within the 20 year time horizon life our experience indicates that a future platform
will disrupt FTTH demand and that services will gradually cease (this has been
factored into the confidential supporting model already provided to ComReg as

part of Wholesale Notification 18_013).

In urban areas the economic life of the FTTH platform may be shorter and the risk of

off-net churn will substantially be higher.

Factors affecting the price level - the probability of a chargeable migration

319.

320.

The proposal laid out in paragraph 13.30 in the WLA WCA decision states that
network assets should be recovered using “the same assumptions about customer
churn as are used in the margin squeeze tests” and as set out in the Consultation is
expected to be 42 months, this needs careful consideration. In general the average
customer lifetimes for “margin squeeze tests” are for the purposes of calculating
certain retail costs. Where wholesale prices are set by reference to a margin
squeeze test these tests are used to determine the appropriate retail costs which

inform the maximum safe price for a regulated wholesale access service.

However, in the case of the migration/connection model the “assumptions about
(retail) customer churn” are to be used to recover a large wholesale network
investment to serve a single building across the successive lives of multiple retail
services. In other words, assumptions about retail market behaviour are directly
influencing wholesale cost recovery. As such, the use of the number of typical 42
month lives of a retail broadband service across the economic life of the FTTH

connection is too simplistic. This is for two reasons. The first is that the building,



once connected, may have a period over the economic life of the FTTH connection
when no retail FTTH service is used. The second is that recent churn data shows that
the use of service bundles with multiple retail elements reduces churn. Either, or
both, of these factors would lead to the stranding of eir’s wholesale connection

costs.

321.  If churn is indeed lower and materialises as eir considers likely up to one third of

eir’'s FTTH connection costs would be at risk of stranding.

322. A factor that affects the length of an individual retail service proposition delivered
over eir FTTH is the increasing preponderance of bundled offerings. When
Broadband was the only service subject to a retail contract the observed life time
was 42 months - 3<. As operators started to include TV services in the retail bundle
the churn rate dropped. For example, eir retail’s average customer lifetime for NGA
services is currently in excess of 3<. The inclusion of IPTV by retailers will also
reduce churn between operators on eir FTTH network. Vodafone, Sky, and eir retail
all market TV propositions as part of their “fibre bundles” - as do Virgin Media on
their competing DOCSIS platform. Of particular relevance is that Ireland has a high
rate of penetration for paid TV services, both traditional and OTT. According to
Analysys Mason, circa 60% of households in Ireland had a subscription to a
traditional pay TV service in 2020, while approximately 25% had a subscription to
an OTT-to-the-TV set in the same period.

Figure 6: Household penetration of traditional pay-TV services, Western European
countries, 2012-2021
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Source: Pay-TV services in Western Europe: trends and forecasts 2016-2021, Analysys Mason



Figure 7: OTT-to-the-TV-set subscription penetration, Western European countries, 2012-

2021
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In addition, it appears that Sky’s strategy continues to emphasise growth through
continued investment in content and in particular through content aggregation. Sky
added Netflix to its premium Sky Q package in 2018 and the acquisition of Sky by
ComCast would appear to make it a natural fit for the Peacock streaming service.
eir understands that Sky has also been linked to a potential Disney+ hosting
agreement. The risk is that by ComReg assuming an average customer lifetime
which is significantly different from reality means that eir’s wholesale connection
costs will be underrecovered and with perfect information the
migration/connection modelled rate should have been set much higher. As noted,
this is why the 2010 EC Recommendation and as implemented by other NRAs why
FTTH attracts and additional risk premium to the WACC.

Some extracts are provided in the hyperlinks below which set out the reduced churn
on FTTH networks experienced in Europe. As is evident from the numbers the slower
churn is quite apparent on the slide from the Vodafone deck vis-a-vis copper, and
even FTTC.

. KPN:
http://www.equitystory.com/Download/Companies/koninkpnnv/Presentati
ons/KPN%20Investor%20presentation%20February%202018.pdf

e Talk Talk: https://uk.pcmag.com/talktalk/86054/talktalk-to-drop-ps20m-on-
more-satisfying-gigabit-fibre-broa
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326.

J Vodafone:
https://www.vodafone.com/content/dam/vodafone/investors/conference

presentations/2017-09-19-Vodafone-Fixed-Convergence-Open-Office-

Presentation.pdf

In rural areas it is not improbable that only one FTTH network will pass any building
- eir for the 300k and the State funded FTTH network for the Intervention area. There
will be some overlap of buildings passed by eir, SIRO, eNet, and the State funded
FTTH network optical distribution networks. However, as the proposed
connection/migration model means eir's cost recovery is extended over a
significant period the level of certainty regarding the appropriate assumptions of
other competing network deployment decreases — and the probability of off-net
churn increases. This is why market reviews are typically required every three years
and only consider that period for the purposes of its review. As of today, one of the
known unknowns is that there will be some churn off the network due to cessations
or migrations to wireless networks - particularly as 5G FWA deployments already
announced start to win market share. In order to take account of possible off-net

migrations we have included this possibility in the supporting model.

In urban areas off-net churn will move services to existing and future networks
including Virgin Media and Siro. While we appreciate that some of the figures in
Table 19 are illustrative the levels of off-net churn are well below likely outcomes. If
we assume a 50:50 urban /rural mix then the implicit level of urban churn is only
17%. A few simple calculations will show that this is substantially too low. The eir
urban IFN will pass 1.4 million premises. According to the latest ComReg Quarterly
Report Virgin Media currently serve 467,000 of these with cable and FTTP whereas
eir with ADSL, VDSL, and FTTH serves just fewer than 700,000. When other providers
of FTTP are added in it is likely that just over 500,000 of the IFN premises are served
by broadband network providers other than eir. So each time a customer considers
changing their broadband provider in the IFN the probability of that customer
leaving the eir network is close to 5/12 - or 42%. An additional source of urban off-
net churn is the tendency of urban premises to be unoccupied at any given time.
Data from recent census returns shows that at any given time 10% of urban
dwellings are unoccupied - and that though this figure is constant the actual

premises that are empty changes with family circumstances. This factor will also
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328.

329.

contribute to about 5% of off-net churn at the end of each customer broadband

use.

eir has reviewed the input costs assumed for the Average connection cost and
considers that the Rural Connection cost of €450 is low, in comparison to the value
provided to ComReg in the WS NB BB Connection WO 6 YRs.xlsx, the average
connection cost now stands at 3<. There are no other values which we have greater
insight on or known variances to that provided by eir to ComReg and it is unclear

why these have not been used.

However, as demonstrated by eir’s recent decrease in the connection/migration
price per event to €100 from 1 July 2020, the connection costs for FTTH identified by
ComReg as part of this Consultation are largely irrelevant to the level of fee that eir

can commercially charge (demonstrated by eir charging consistently below cost].
<

<

eir’s cost recovery over time

330.

331.

It is extremely concerning to eir that ComReg is once again assessing eir’s cost

recovery within a simplified excel spreadsheet of costs.

ComReg’s assessment of eir’s on-going compliance with its cost-orientation
appears to be based on a single spreadsheet relative to the average connection
cost, migrations over time and time value of money. This completely fails to
consider that i) the risk associated with FTTH is not the same as that of the legacy
network WACC recently determined by ComReg to be 5.61%, ii) eir has already
invested in FTTH connections when the legacy network WACC was 8.18% (although
this is too low relative to the investment risk) and iii) the relevant
connection/migration cost of €100 is significantly below the cumulative loss evident
in the AFI for FY19. It cannot be the case that even if the “spreadsheet” indicated a
lower connection/migration price that ComReg’s determination of eir’s cost
compliance would fail to consider that cumulative loss. That would be inconsistent
with allowing a fair return on eir’s capital employed. ComReg must clarify its

position.



Q. 18 Do you have any views as to the market impact of the existing FTTH connection
and migration charges on the potential competition problems that ComReg identified
in the WLA market? If you consider that the existing price control obligation is
materially failing to address these problems, please provide supporting evidence and

reasoning.

332. While FTTH subscriptions have increased, FTTH rollout in Ireland is still at a
relatively early stage FTTH coverage in Ireland was 21% at the end of 2019% which
still lags behind the majority of EU member states and the EU average of 34%. The
2013 EC Recommendation provides guidance on the appropriate cost models that
should be used and as demonstrated by NRAs elsewhere there is a range of
regulatory tools available to ComReg than those proposed in its Consultation which
would lead to better investment incentives and dynamic efficiency. As noted by
ComReg at paragraph 8.24, it is required by the EECC to promote connectivity as
well as access to and take-up of VHCNs and promote regulatory predictability by

ensuring a consistent regulatory approach over appropriate review periods.

333. ComReg states at paragraph 8.22 that “the large differential between the
connection fee and the charge for subsequent migrations in place before the 2018
Pricing Decision had appeared to have stifled competition. It appeared to ComReg
that many RSPs were dissuaded from competing for new connections and seemed
to be waiting for the opportunity to win customers from other RSPs thereby

incurring the much lower migration charge.”

334. Nonetheless, eir considers that the existing prices set by eir have succeeded in
addressing any potential concerns that ComReg may have had prior to D10/18. In
particular and as noted by ComReg at paragraph 8.23, wholesale volumes
accounted for 37% of eir’s FTTH network volumes as of Q2 2020, an increase of 27%
from Q4% 2018.

335. . ltis disappointing to eir that it appears pursuant to ComReg D11/18 it is not able
to offer promotions or discounts for its FTTH services. This may have been a drafting
oversight as the conditions for justifying not allowing such promotions and

discounts for FTTH services do not hold true. In ComReg D11/18, ComReg states that

% Digital Economy and Society Index (DESI) 2020 Ireland
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337.

promotions and discounts “can create distortions in terms of products and services
which are subject to cost orientation”. However, it is worth noting that FTTH monthly
charges are not subject to cost-orientation and eir’'s FTTH connection/migration
charges are already below cost. As a result there is a commercial asymmetry in the
Irish market where both Siro and NBI are able to offer promotions and discounts to

its FTTH offering including its connection charge but eir is unable to do so.

One interpretation of such promotions and discounts may also prevent <. In light
of these developments, eir encourages ComReg to revisit this position in updating

its current decision.

eir notes ComReg’s view at paragraph 8.25 that it ordinarily “would not revisit the
nature of a price control obligation in advance of a fresh market analysis, and clear
and compelling evidence that the price control is failing to address the competition
problems identified in the market analysis would be required prior to ComReg
engaging in an early review of a price control.” eir considers that this is the correct
approach and is of the view that there is no evidence to suggest that the existing
price control is insufficient. However, it is unclear why ComReg has not applied this

logic to the remainder of its proposals in this Consultation.



Q. 19 Do you agree with ComReg’s preliminary view that Eircom should, for PSTN

WLR, provide annual information on key demand and cost metrics as part of its AFI

submissions? Please provide reasons for your response.

338.

339.

340.

341.

342.

There is insufficient detail in the Consultation for eir to fully respond to this

question.

Based on the Consultation, it is unclear to eir what ComReg would consider to be
the “key demand and cost metrics in the exchanges that are part of the Regional
Low-level FACO market”. It is important to note that per ComReg’s FACO market
analysis that this currently would only incorporate ~25% of current WLR lines
nationally. As ComReg has identified, with the roll-out of the State funded FTTH
network this figure will continue to decline over the price control period. More
importantly, the number of exchanges that would be subject to SMP would also

decrease as a result over the price control period.

eir does not agree that it should provide such annual information to ComReg. The
cost of regulatory burden for this reporting which would require the same level of
review and analysis from eir's team compared to the variant of the same
requirement today (nationally) under the existing regulatory obligations for a
market which will be four times smaller and declining, amounts to imposing a
significantly greater regulatory burden (including in terms of cost of

administration) relative to the size of the market regulated.

As noted by ComReg in the Consultation “Therefore, the need to conduct an annual
review of these prices may not be proportionate as the cost-orientation of PSTN
WLR prices is no longer established on a national basis. Hence, ComReg is of the
preliminary view that it is no longer proportionate and justified to continue to
require Eircom to prepare the annual reconciliation”. It is not clear what analysis
ComReg has done relative to the unspecified requirement to determine that it would
be disproportionate to look for existing data but that a similar exercise for
potentially a more bespoke and granular data set (as eir’s data is more readily

available at a national basis) could somehow be proportionate.

In any event, the Access Regulations require that any obligations imposed must be

based on the nature of the problem identified and be proportionate. Put simply,



343.

ComReg considers that absent regulation there is a risk that eir would charge
excessive prices. It is clear that the price path proposed under eir’s voluntary
commitment is not excessive - relative to the regulatory path projected by the ANM
(when properly corrected). Therefore, the associated regulatory burden on eir to
continue to monitor and analyse “key demand and cost metrics” for a market which

is tiny and getting smaller is not proportionate and is not warranted.

Finally, eir notes that ComReg D08/10 is clear that AFls are required “on an ad hoc
basis as part of (for example) price reviews”. Consequently, ComReg pursuant to
ComReg D08/10 cannot require this information to be provided annually — as this

would fail to be on an ad hoc basis.



Q. 20 Do you agree with ComReg’s preliminary view that Eircom should review the

ANM annually for material / exceptional changes, and that such material/exceptional

changes are brought to the attention of ComReg for consideration? Please provide

reasons for your response.

345.

346.

347.

348.

349.

eir does not agree that it should annually review the ANM for material / exceptional
changes. As noted in eir’s response the ANM is significantly complex and involves a
large amount of hard-coded and redacted information. Therefore, it is not clear how
eir could update the redacted version of the model and determine if those changes

are indeed material or exceptional.

Similarly, for reasons set out in eir’s response in order to correctly account for tilted

annuities etc. it is simply not a matter of updating certain fields.

eir would need specific guidance from ComReg as to how the ANM should be
updated. For example, does ComReg intend that eir update the model annually
afresh with re-base lined data? This of course would give a different cost recovery
trajectory relative to the costs it had previously incurred. In that respect it may be
more appropriate for ComReg to review the model from time-to-time as it already
has the necessary resources and knowledge of how the ANM works. However, it is
not clear how this would be consistent with ComReg’s view at paragraph 8.25 that
it ordinarily “would not revisit the nature of a price control obligation in advance of
a fresh market analysis, and clear and compelling evidence that the price control is
failing to address the competition problems identified in the market analysis would

be required prior to ComReg engaging in an early review of a price control”.

Furthermore, there are certain out-turns such as weather conditions in the year that
may be better or worse than the average used to generate the projected price path
over five years — this along with other changes may not represent a sustainable

change and could be off-set in subsequent years.

Finally, it is not clear how ComReg’s proposal is consistent with its view in

paragraph 9.3 of the Consultation which states:

“an annual review may be less important when costs are modelled on a BU basis

and the demand assumptions follow a Hypothetical Efficient Operator approach.



350.

The modelling of Eircom’s TD costs in the ANM that informs the proposed PSTN WLR
prices is now limited to those active lines in the exchanges of the Regional Low-Level
FACO Market. Therefore, the need to conduct an annual review of these prices may
not be proportionate as the cost-orientation of PSTN WLR prices is no longer

established on a national basis.”

As the ANM is also used to generate the building blocks for FTTC VUA and FTTC
Bitstream which is based on a “BU basis and the demand assumptions follow a
Hypothetical Efficient Operator approach” it is unclear how the outcomes of eir on
a HCA basis whether material or exceptional or not should be updated in the ANM

to reflect that of a new hypothetical operator in the Irish market.



Q. 21 Do you agree with ComReg’s preliminary view on the price control periods at

paragraph 9.10? Please provide reasons for your response.

352.

353.

354.

355.

The Consultation proposes that;

e The price control period for the WLA and WCA Services should run until 30
June 2024 but in any event, it should remain in place until further notice by
ComReg; and

e For PSTN WLR and POTS based FTTC the price control period should run for
five years consistent with the forthcoming FACO Decision but in any event, it

should remain in place until further notice by ComReg.

eir does not agree that the price control period for the WLA and WCA services
should run until 30 June 2024. As set out in our submission, ComReg must now
undertake a new market analysis as there have been material developments in the
market that are not reflected in 2018 WLA WCA market analysis decision. In any
event, eir notes that even under the existing market analysis using a five year review
period that a revised market analysis should be in place by at least 19 November
2023 and therefore the proposed price control period extends beyond that allowed

for by the European Commission.

eir remains concerned that ComReg’s work programme continues to be
characterised by delays. It is notable that since the review of the Recommended
Markets in 2014, ComReg only managed to complete its reviews of all four listed
markets between the end of 2018 and early 2020. In addition ComReg continues to
regulate markets, due to a delay in their review, that have long since been removed
from the Commission’s list of Recommended Markets. eir notes that the list has
been updated at the end of 2020 and there are now only two wholesale markets
designated by the European Commission as susceptible to ex ante regulation (the
market for wholesale local access provided at a fixed location and the market for

wholesale dedicated capacity).

eir also remains concerned with regard to the manner in which ComReg is
implementing remedies in the Irish market as well as the design and complex nature

of such remedies. It would appear that there is a prevailing issue with regard to
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358.

sequencing and ComReg continues to implement remedies and devote significant
resources to work streams based on out of date market reviews. For example,
pricing reviews are frequently undertaken on the basis of out-dated market

analyses - which are soon due for review or have already lapsed.

While ComReg has signalled on numerous occasions that the market review delays
were as a result of a lack of resources. eir notes that all recent Market Review
Decisions in the last 10 years have been delayed where the pricing remedies have
been imposed in perpetuity or where the regulatory price path is beyond the market

review period.

As markets continue to evolve, including the number of listed markets susceptible to
ex ante regulations, the piece-meal and ill-sequenced review of pricing remedies
increases the risk of regulatory failure. The Irish market should not have to remain a
laggard in terms of adopting regulatory best practice as a result of delays on the
part of ComReg. It cannot be the case that ComReg continues to publish regulatory
pricing paths beyond the market analysis review period and as such the WLA and
WCA path should at a maximum end on the 30 November 2023. However, it would
represent an appropriate signal to all interested parties that the price path would
finish on the 30 June 2023 as this would acknowledge ComReg’s commitment to

undertake its market analysis assessment on time.

eir agrees that it would be consistent to implement a price control period (for five
years) with that of the time period considered for the forthcoming FACO market
analysis decision if pricing remedies are imposed as part of that decision. However,
as referenced in eir’s response to Question 1, eir does not consider that ComReg’s
preliminary views set out in its FACO market analysis consultation is correct.
Finally, eir notes that the Decision Instrument in Annex 3 contains 6 years of a price

control path which is contrary to what ComReg is consulting on in this section.



Q. 22 Do you have any comments on the Regulatory Impact Assessment and in your

opinion are there other factors which ComReg should consider in completing its

Regulatory Impact Assessment? Please provide reasons for your response, clearly

indicating the relevant paragraph numbers to which your comments refer, along with

relevant factual evidence supporting your views.

359.

360.

361.

The Regulatory Impact Assessment (‘RIA’) contained in Section 10 of the
Consultation and Draft Decision document 20/101 is not fit for purpose and is

deficient in a number of important aspects.

The ultimate aim of a RIA is to ensure that all measures being proposed by ComReg
are appropriate, proportionate and justified. As such they should include a detailed
and accurate examination of costs, benefits and impacts on stakeholders as well as
consideration of alternative regulatory options. ComReg itself notes at paragraph
10.1 that a RIA “should help identify regulatory options and should establish whether
the proposed regulation is likely to have the desired impact. The RIA is a structured
approach to the development of policy and analyses the impact of regulatory
options on various stakeholders”. RIAs should seek to identify any negative impacts
of regulation and therefore seek to minimise unintended consequences, such as
promotion of the continuing use of legacy technologies at the expense of the
uptake of Next Generation Services. Real market impacts should therefore be

assessed.

In this regard, eir notes that ComReg has not given any consideration to the
maintenance of strict cost orientation obligations and the proposed price
reductions for FTTC and CG Bitstream services as a result of updating the model,
proposals that should also be subject to a RIA. Neither has ComReg given any
consideration to other regulatory options - including eir’s voluntary commitment
and conducting a review of the WLA and WCA markets to determine whether such
options may better be suited to achieving the desired impacts of timely migration
and switch off. We therefore consider that the RIA contained in Section 10 of the
Consultation and Draft Decision document 20/114 is deficient and not fit for

purpose.



362.

Without prejudice to this, eir has provided comments on steps 1, 3 and 5 identified
by ComReg as being necessary for assessing the various regulatory options it has

considered. Each is discussed in turn below.

Step 1: Describe the policy issue and identify the objectives

363.

36k.

365.

366.

ComReg states at paragraph 10.9 that the competition problems identified in
ComReg 20/46 “led to ComReg’s preliminary conclusion that some form of price
control should apply to PSTN WLR. Further, ComReg specified in the 2020 FACO
Consultation that the form of price control for PSTN WLR would be specified
through this Consultation, including the relevant costing / pricing methodology to

be applied”.

However, as discussed in our response to Question 1, eir does not consider that the
geographic differences in competition in the FACO market are appreciably
different to the extent that they justify the existence of sub-national markets. The
geographic scope of the competitive FACO market is in fact national and ComReg’s
analysis leading to a conclusion that there is an “uncompetitive” sub-national

Regional Market is flawed.

In particular, ComReg has failed to adequately analyse the market on the basis of
either existing or prospective competition, through the exclusion of both Virgin
Media and NBI from its analysis. In addition, the coverage threshold of 80%
determined for the analysis of competition within small rural Exchanges (that have
816 premises on average) is overly conservative and in conjunction with the failure
to account for the impact of NBI deployment has exacerbated errors in the

delineation of EAs between Urban and Regional Markets.

ComReg’s assertion that 80% is appropriate is based on ensuring there is sufficient

competition within an Exchange. This fails to consider the national retail market and

that wholesale competitive forces nationally provide far greater leverage,
negotiation and the countervailing buying power than could ever by exerted
successfully at the wholesale level in small individual exchanges. In effect, ComReg

is treating each exchange as an individual market which in itself creates a market



so small that it lends itself to (incorrectly determining) dominance and thus a de

facto SMP designation.

367. The end result of ComReg’s flawed analysis is continued regulation of premises that
are already FTTH passed e.g., just under 3<3 premises covered by eir’s rural FTTH
rollout. It is also clear that premises passed by SIRO and Virgin Media NG
broadband are in the regulated market given the fact that NGA coverage in Ireland

is 96% but ComReg only proposes to deregulate 74% of premises.

368. eir considers that ComReg should now consider whether the imposition of a cost-
oriented pricing obligation in a declining sub-set of a legacy market is appropriate
in the context of the overall transition from copper to fibre and the transformation
of telecommunications infrastructure in Ireland. eir is of the view that ComReg
should consider its proposals and regulatory assessments in the light of the need to
promote fibre investment and support a timely and smooth migration from copper
to fibre.

369. ComReg further states at paragraph 10.11 that its “objective in re-imposing cost
orientation on Eircom for PSTN WLR, (albeit on a sub-national basis rather than
nationally as before), is that it balances the risk of Eircom charging excessive prices
with the need to ensure that PSTN WLR prices allow Eircom to recover its efficiently

incurred costs.”

370. However, the imposition of obligations in respect of PSTN WLR pricing has to be
considered in the context of a declining market and the timely transition from
copper to fibre. eir considers that a price cap at current price levels, in line with its
proposed voluntary commitments, would provide a better balance between
allocative and dynamic efficiencies, which should be of key concern to ComReg at
this particular juncture. This method would also benefit from increased ease of
application as opposed to a strict cost-orientation pricing obligation. See also eir’s

response Questions 1and 16.
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371.

372.

373.

eir notes that Ofcom (ComReg’s peer], in its Wholesale Fixed Telecoms Market
Review (WFTMR), has adopted an approach where charge controls imposed are not
cost based but rather held flat in nominal terms. The expectation being that while
this may lead to modest over-recovery of costs it was better than imposing cost-
based charge controls which could risk undermining investment. Ofcom noted in
the WFTMR that the evidence suggests its approach to date is having the desired
effect, in that it is seeing competitive network build develop. In addition, Ofcom
allows Openreach to recover enough of the FTTH investment cost from copper
services to make the business case for investing profitable, whereby the cost of
legacy services would continue to be entirely recovered from the consumers that

purchase legacy services.

Finally ComReg states at paragraph 10.12 that in choosing the proposed
methodology, it “has taken account of Section 12 of the Act, Regulation 6(1), 8(6)

and 13 of the Access Regulations, and Regulation 16 of the Framework Regulations.”

In particular ComReg considers that the relevant regulatory objectives are as

follows;

(i) Section 12 of the Acts: promote competition, efficient investment in
infrastructure and innovation, contribute to the development of the internal
market and promote interests of users within the community and encourage
access to internet at reasonable cost to end-users;

(i)  Regulation 6(1) of the Access Regulations: promote efficiency, promote
sustainable competition, promote efficient investment and innovation and
give the maximum benefit to end-users;

(iii)  Regulation 8(6) of the Access Regulations: obligations shall be based on the
nature of the problem identified, proportionate and justified and only be
imposed following consultation;

(iv] Regulation 13 of the Access Regulations; promote efficiency, promote
sustainable competition and maximise consumer benefits; and

(v) Regulation 16 of the Framework Regulations; promoting regulatory
predictability by ensuring a consistent approach over appropriate review

periods and taking due account of the variety of conditions relating to



374.

competition and consumers that exist in the various geographic areas within

the State.

eir addresses each of the overarching regulatory objectives below but in short eir
considers that ComReg’s impact assessment already fails at this first stage in that

its current proposals do not in fact meet the stated objectives.

Promote competition

375.

376.

377.

ComReg considers at paragraph 10.15 that given the low line densities in the
regional market “the “buy” option is likely to be favoured by OAOs in the short to
medium term. ComReg therefore considers that OAOs will buy access to PSTN WLR
to serve end users that seek telecom services in the Regional Low-Level FACO
Market. Hence, in areas where no infrastructure-based competition is likely to

develop investment signals are less important and cost recovery of efficiently

incurred costs [or TD HCA costs] is the key regulatory concern” [emphasis
added].

First, eir notes that the Regional Market identified by ComReg includes premises
that are already passed by NGA and as such encouraging the “buy” option for
PSTN WLR through a cost orientation obligation will only serve to delay migration to
next generation technologies and thus delay eventual copper switch off. ComReg
recognises at paragraph 10.16 that “[i]f the price for PSTN WLR is set too low OAOs
may not be able to migrate their customers to more modern technologies such as
fibre, even where fibre is available. This would prolong the use of the copper
network”. eir considers that this is the exact outcome that will occur in the context

of ComReg’s current proposals.

Second, the NBI rollout will cover any premises in the Regional FACO market that
are not already covered by NGA. This rollout has now commenced and will be
ongoing over the short to medium term. In fact according to the most recent press
release from the Government on NBP progress, “over 90% of premises in the State
will have access to high-speed broadband within the next four years.”® eir notes

that this is well within the market review timeframe, given that ComReg does not

% https://www.gov.ie/en/press-release/baltif-significant-progress-on-the-national-broadband-plan/



intend to publish its Decision on the FACO markets until Q2 2021, barring any
delays. Maintaining low prices for PSTN WLR so as to encourage the “buy” option
for OAOs will likely delay migration of end users to NBI’s network, again delaying
eventual copper switch off. Given the benefits of timely transition and copper
switch off from an environmental, digital transformation and post-Covid recovery
perspective, eir considers that this is the ultimate objective that ComReg should be

pursuing.

Encourage efficient investment in infrastructure and promoting innovation

378. ComReg states at paragraph 10.19 that “[o]utside densely populated areas,
infrastructure-based competition is unlikely absent state funding, such as through
the NBP. Therefore, in areas where no infrastructure-based competition is likely to
develop investment signals are less important and cost recovery of efficiently

incurred costs is the key regulatory concern”.

379. As discussed throughout this response, eir considers that in such areas, the key

regulatory concern is in fact the timely transition to fibre and copper switch-off.

380. ComReg further states at paragraph 10.22 that “OAOs that wish to provide a voice
service to end users in the Regional Low-Level FACO Market, are reliant on PSTN
WLR provided by Eircom, as it would be uneconomical for the OAO to invest in their
own infrastructure in the short to medium term. As such, visibility and certainty
regarding future wholesale prices is important so that operators can progress their

investment plans.”

381. Again, ComReg fails to recognise that a significant number of premises within the
Regional FACO market are already passed by next generation and fibre networks.
eir notes that just under 3<* premises covered by eir’s rural FTTH rollout are
included in the Regional FACO market. It is also clear that premises passed by SIRO
and Virgin Media NG broadband are also included in the Regional FACO market.
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In addition, on a forward looking basis ComReg should recognise that the pricing of
legacy products in the NBP IA, including PSTN WLR, will of course affect the speed
of transition to NBI’s services. This effect will be evident as NBI rollout occurs over
the short to medium term and as such should be accounted for in ComReg’s current

proposals.

Contribute to the development of the internal market

383.

384.

385.

At paragraph 10.26 ComReg states that the “[t]he principles of BULRAIC+ for active
assets is in line with the 2013 EC Recommendation.” It appears that ComReg
considers that the cost approach adopted is the only facet of its proposals that
needs to be considered as relevant for contributing to the development of the

internal market.

First, eir notes that the Commission is currently in the process of reviewing the 2013
EC Recommendation, given the shift in focus of the EECC to the promotion of
investment in and uptake of VHCNSs. eir understands that it is currently anticipated
that the new Recommendation, arising from the review of the 2010 NGA
Recommendation and the 2013 NDCM Recommendation, will be published in early
2021 and that the Commission considers that there is likely a need to provide
additional guidance on the issue of regulatory incentives and migration from
copper to fibre, particularly in the context of environmental concerns and the green
transition. eir assumes that ComReg is aware of any such potential developments
and should therefore be mindful of the direction of travel of EU level policy rather
than relying solely on an older version of the Recommendation that is due to be

updated shortly.

Second, in addition to the issue of the cost approach adopted and taking a step
back, the market in question is centred on a legacy product and was removed from
the list of markets susceptible to ex-ante regulation in 2014. eir understands that in
terms of EU level precedent for continuing regulation of M2/2007, the market
continues to be regulated by 8 NRAs¥. Of these 8 NRAs, the UK and Greece are
currently in the process of deregulating the market, while for the remaining 6, the

reviews of these markets are imminent. Given the comments provided by the

%7 Croatia, France, Germany, Greece, Italy, Netherlands, Spain and the UK
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Commission on the previously notified measures, it is likely that ComReg, with its
proposal to continue to regulate a narrow subset of the FACO market in some form
until 2026, will be an outlier among its European regulatory counterparts. This is

particularly pertinent bearing in mind that 18 NRAs have already ceased to regulate
M2/2007.

It is therefore unclear to eir how a departure of such magnitude from established
regulatory practice can lead to any other outcome than regulatory fragmentation.
As such, ComReg’s proposal does not in fact contribute to the development of the

internal market.

Promote the interest of end users within the Community

387.

388.

389.

ComReg states at paragraph 10.29 that the proposed price control for PSTN WLR
“should help to facilitate greater regulatory certainty and price stability in the
Regional Low-Level FACO Market, while ensuring that the appropriate price signals

are provided to Eircom and other operators.”

In relation to the issue of regulatory certainty and price stability, eir considers that
this objective can be better met through a price cap at current price levels, in line
with eir’s proposed voluntary commitments in respect of the FACO market. See

Annex 2.

On the issue of ensuring the appropriate price signals, as discussed throughout this
response eir is of the view that this needs to be considered in the context of timely

transition from copper in both Commercial Areas and the NBP IA.

Promote efficiency

390.

ComReg states at paragraph 10.35 that in the context of striking a balance
between allocative, productive and dynamic efficiency that “[t]he BU-LRAIC
approach already assumes a level of efficiency (as it assumes a new network]

therefore no further adjustments are required.”



391.

392.

393.

However, the imposition of obligations in respect of PSTN WLR pricing has to be
considered in the context of a declining market. Demand for certain services, e.g.,
WLR, which utilise the fixed telecommunications network are in a permanent state
of decline. Such decline can be identified in the sense that it is not temporary but
rather has been sustained over a number of years and is expected to continue and
that it is not isolated to specific geographic areas. In the face of such decline it is
important to consider how best to balance short-term allocative and long-term

dynamic efficiency goals.

While the traditional pricing objectives in 