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Decision on pricing obligations in the WLA and WCA Markets ComReg 18/95
Chapter 1

1 Introduction

1.1 In this response to consultation and final decision document (referred to
throughout this document as the ‘Decision’) the Commission for
Communications Regulation (‘ComReg’) specifies the price control obligations
in two regulated wholesale markets. These wholesale markets are the market for
Wholesale Local Access provided at a fixed location and the market for
Wholesale Central Access provided at a fixed location for Mass Market Products,
as discussed at paragraphs 1.5-1.6 below.

1.2  ComReg published its draft pricing proposals in Consultation Document 17/26*
(referred to throughout this document as the ‘Consultation’). In reaching its final
decision, ComReg has considered the submissions from interested parties to its
consultation process.

1.3  This Decision provides a summary of ComReg’s preliminary views from the
Consultation, the submissions from interested parties, ComReg’s assessment of
those submissions and ComReg’s final position. The non-confidential responses
to the consultation have been published in ComReg Document 17/26sR?.

1.4 In parallel to the publication of this Decision, ComReg has published its
Response to Consultation and Decision on the WLA and WCA Market Reviews
in ComReg Decision D10/182 (referred to throughout this document as the ‘2018
WLA /WCA Market Review Decision’). In addition, ComReg has also published
its Decision on the assessment of products sold in a bundle in ComReg Decision
D12/18* (referred to throughout this document as the ‘2018 Bundles
Decision’).These Decisions take effect simultaneously.

1.5 The 2018 WLA / WCA Market Review Decision identifies three separate markets
(together referred to as the ‘Relevant Markets’):

1 ComReg Document No. 17/26 “Pricing of wholesale services in the Wholesale Local Access (WLA)
Market and in the Wholesale Central Access (WCA) Markets: further specification of price control
obligations in Market 3a (WLA) and Market 3b (WCA)”", dated 7 April 2017.

2 ComReg Document No. 17/26sR “Further specification of price control obligations in Market 3a (WLA)
and Market 3b (WCA): Non-Confidential Submissions to Consultation 17/26”, dated 28 July 2017.

3 ComReg Document No 18/94, Decision D10/18, Market Review: Wholesale Local Access (WLA)
provided at a Fixed Location, Wholesale Central Access (WCA) provided at a Fixed Location for Mass
Market Products. Response to Consultation and Decision; dated 19 November 2018.

4 ComReg Document No 18/96, Decision D12/18, Response to Consultation and Decision on price
control obligations relating to retail bundles — Further specification of the wholesale price control
obligation not to cause a margin squeeze in the WLA, and WCA Markets, dated 19 November 2018.
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1.6

1.7

1.8

» The Wholesale Local Access Market (‘WLA Market’): WLA provided at a
fixed location, which includes but is not limited to Local Loop Unbundling
(‘LLU), Line Share and Virtual Unbundled Local Access (VULA) products
(or referred to throughout this Decision as ‘VUA");

» The Urban Wholesale Central Access Market (‘Urban WCA Market’);
Wholesale Central Access for mass market products provided at a fixed
location, which includes but is not limited to Bitstream provided over a
copper only network; Bitstream provided over Fibre to the Cabinet
(‘FTTC’) and Fibre to the Home (‘FTTH’); retail broadband products
provided over a Cable Access Television (‘(CATV’) network; and retail
broadband products supplied by Service Providers (‘SPs’) using
purchased upstream WLA inputs;

» The Regional Wholesale Central Access Market (‘Regional WCA
Market’): Wholesale Central Access for mass market products provided
at a fixed location, which includes Bitstream provided over a copper only
network; Bitstream provided over FTTC/FTTH; retail broadband products
provided over CATV, and retail broadband products supplied by SPs
using purchased upstream WLA inputs.

In the 2018 WLA / WCA Market Review Decision, Eircom has been designated
with Significant Market Power (‘SMP’) in the WLA Market. In the Wholesale
Central Access Markets (‘WCA Markets’), the Urban WCA Market is tending
towards effective competition and therefore no longer subject to ex ante
regulation and Eircom has been designated with SMP in the Regional WCA
Market.

In the 2018 WLA / WCA Market Review Decision, ComReg imposed a number
of remedies to address the competition problems identified in the markets where
Eircom has SMP. Among these remedies is a price control on wholesale services
in the WLA Market and in the Regional WCA Market. The high level price control
obligations are described in the 2018 WLA / WCA Market Review Decision. This
Decision further specifies the price control obligations and associated
transparency obligations relating to the WLA Market and the Regional WCA
Market.

In addition, this Decision document further specifies the cost orientation
obligation in the market for the wholesale fixed (voice) access and call origination
markets (‘FACO Markets’). While these markets were not identified in the 2014
Recommendation® as being susceptible to ex ante regulation ComReg applied

5 European Commission Recommendation of 9 October 2014 on relevant product and service markets
within the electronic communications sector susceptible to ex ante regulation (the ‘2014
Recommendation’).
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the three criteria test to the relevant markets (as permitted under the EU
regulatory framework).®

1.9  This Decision determines the following:
WLA Market:

(a) a further specification of the cost orientation obligation for fibre to the cabinet
based virtual unbundled access (‘FTTC based VUA’) (including exchange
launched very-high-bit-rate digital subscriber line (‘EVDSL’) (this
encompasses Exchange Launched VUA in the WLA Market and Exchange
Launched Bitstream in the WCA Markets)’ in the WLA market;

(b) a further specification of the wholesale margin squeeze obligation for fibre
to the home based VUA (‘FTTH based VUA’);

(c) a further specification of the retail margin squeeze obligation for FTTH
based VUA provided within the footprint of the Urban WCA Market, for
standalone services;

(d) a further specification of the transparency obligation relating to pre-
notification and compliance procedures with the relevant price control
obligations in the WLA Market;

(e) Determination of the rental prices for FTTC based VUA (including EVDSL).

WCA Markets:

(a) a further specification of the cost orientation obligation for FTTC based
Bitstream including EVDSL (this encompasses Exchange Launched VUA in
the WLA Market and Exchange Launched Bitstream in the WCA Markets)
and for current generation Bitstream and bitstream managed backhaul
(‘BMB’) services in the Regional WCA market;

(b) a further specification of the retail margin squeeze obligation for FTTH
based Bitstream (“FTTH based Bitstream”) in the Regional WCA Market,
for standalone services;

6 ComReg Decision No D05/15, ComReg Document 15/82: Market Review: Wholesale Fixed Voice Call
Origination and Transit Markets, dated 24 July 2015.
http://www.comreg.ie/ fileupload/publications/ComReg1582.pdf

7 Exchange launched VUA or Exchange launched Bitstream means that the active equipment that is
required to provide the service (VUA or Bitstream) is housed in an Eircom Exchange building or
equivalent.
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(c) a further specification of the transparency obligation relating to pre-
notification and compliance procedures with the relevant price control
obligations in the Regional WCA Market;

(d) Determination of the rental charges for FTTC based Bitstream (including
EVDSL) and for current generation Bitstream and BMB services in the
Regional WCA Market.

FACO Markets:

(@) A further specification of the cost orientation obligation for plain old
telephone services (‘POTS’) (or voice) sold with FTTC services;

(b) Determination of the monthly rental charge for POTS based FTTC services.

1.10 ComReg has considered the views of its expert consultants Jacobs Cordova and
Associates (‘fJCA’) with regards to the pricing approach for current generation
access (‘CGA’) WCA services and the views of TERA Consultants (‘'TERA’) with
regards to the pricing approach for next generation access (‘NGA’) services in
the WLA and WCA markets, in arriving at the Decisions set out in this paper.®

1.11 This document is structured as follows:

e Chapter 2: provides an executive summary of the main points of the Decision
as well as ComReg’s overall objectives.

e Chapter 3: provides a background on the wholesale access services under
review in the WLA Market and WCA Markets and the associated competition
problems. This chapter also addresses further comments made by
respondents regarding the pricing proposals set out in ComReg Consultation
Document 16/96° (referred to as the ‘2016 WLA / WCA Market Review
Consultation’ throughout this Decision) in light of the pricing obligations
further specified in the Consultation (17/26) and ComReg’s assessment of
them.

e Chapter 4: sets out the geographic issues relating to the WLA Market and
WCA Markets.

8 For information purposes only, the JCA report is published at Annex 6. The TERA report is published
at Annex 5. The views expressed by JCA and TERA are not necessarily the views of ComReg.

9 ComReg Document No. 16/96, entitled “Market Reviews: Wholesale Local Access (WLA) provided at
a Fixed Location; Wholesale Central Access (WCA) provided at a Fixed Location for Mass Market
Products: Consultation and Draft Decision”, dated 11 November 2016.
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e Chapter 5: sets out the costing methodologies for determining the relevant
costs for those wholesale access services subject to a cost orientation price
control in the WLA Market and in the Regional WCA Market, including current
generation Bitstream and BMB services in the Regional WCA Market, FTTC
based Bitstream (including EVDSL) in the Regional WCA Market and FTTC
based VUA (including EVDSL) in the WLA Market.

e Chapter 6: sets out the cost modelling approach for the NGA network i.e.,
FTTC based VUA (including EVDSL) and FTTC based Bitstream (including
EVDSL) as well as POTS based FTTC services.

e Chapter 7: sets out the pricing approach for FTTC based NGA services i.e.,
FTTC based VUA and FTTC based Bitstream, including EVDSL.

e Chapter 8: sets out the cost modelling approach for the NGN core network.

e Chapter 9: sets out the pricing approach for current generation Bitstream and
BMB services.

e Chapter 10: sets out a further specification of the margin squeeze obligations
associated with the WLA Market.

e Chapter 11: sets out a further specification of the margin squeeze obligations
associated with the Regional WCA Market.

e Chapter 12: sets out other regulatory measures.

e Chapter 13: sets out a review of specific ancillary charges in the WLA and
WCA markets.

e Chapter 14: sets out a summary of the charges for FTTC based NGA services
and the monthly BU-LRAIC+ prices for current generation Bitstream and BMB
services.

e Chapter 15: sets out the regulatory impact assessment (‘RIA’).

e Chapter 16: assesses the points raised by respondents in relation to the draft
decision instruments in the Consultation.

Page 10 of 477



Decision on pricing obligations in the WLA and WCA Markets ComReg 18/95

Chapter 2

2 Executive Summary

2.1

2.2

2.3

2.4

2.5

2.6

ComReg is the regulator for the electronic communications sector in Ireland.

Our regulatory objectives in line with Section 12 of the Communications
Regulations Act 2002%° (‘the Communications Regulations Act 2002 (as
amended)’) and Regulation 16 of the Framework Regulations!! are to promote
competition, to contribute to the development of the internal market and to
promote the interests of users within the community. In the context of this
document the following objectives?!? are also relevant:

e Incentivise efficient network investment by Eircom and other operators,
as appropriate;

e Ensure that Eircom cannot price excessively;

e Ensure Eircom cannot foreclose other operators from the market; and

e Ensure Eircom recovers its actual efficient investment together with an
appropriate rate of return.

The European Commission in the 2014 Recommendation recommended a
number of markets as being susceptible to ex ante regulation. These markets
have been reviewed in an Irish context.

As set out in 2018 WLA / WCA Market Review Decision (ComReg Decision
D10/18) Eircom has significant market power (‘SMP’) in the following two
regulated markets:

» WLA Market, nationally;
> In the Regional WCA Market.

In the 2018 WLA / WCA Market Review Decision ComReg imposed a number of
obligations on Eircom in each of the two regulated markets, including the
obligation of a price control and the obligation not to cause a margin squeeze.

In this Decision document we are further specifying the overriding price control
obligations (including margin squeeze obligations) from the 2018 WLA / WCA

10 Communications Regulation Act 2002 (No. 20 of 2002), as amended by the Communications
Regulation (Amendment) Act 2007 (No. 22 of 2007), the Communications Regulation (Premium Rate
Services and Electronic Communications Infrastructure) Act 2010 (No. 2 of 2010) and the
Communications Regulation (Postal Services) Act 2011 (No. 21 of 2011).

11 European Communities (Electronic Communications Networks and Services) (Framework)
Regulations 2011 (S.l. No. 333 of 2011).

12 |n line with Regulation 13 of the Access Regulations.
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2.7

2.8

2.9

2.10

2.11

Market Review Decision in relation to the wholesale services in the WLA Market
and the Regional WCA Market.

In further specifying the price control obligations we have taken utmost account
of the recent European Commission Recommendation in 2013 on non-
discrimination and costing methodologies (referred to throughout this document
as the ‘2013 Non-Discrimination Recommendation’). The 2013 Non-
Discrimination Recommendation, among other things, looks at the way copper
and NGA wholesale access prices should be set and where cost orientation is
appropriate.

Having regard to ComReg'’s regulatory objectives (at paragraph 2.2) and in light
of the 2013 Non-Discrimination Recommendation (paragraph 2.7) we consider
that the prices set out in this Decision document achieve the appropriate balance
between ensuring on the one hand that Eircom can recover costs that are
efficiently incurred (including an appropriate return on invested capital) and that
prices are not excessive, while on the other hand the appropriate investment
signals are provided to the market place — in terms of efficient market entry and
sufficient incentives to invest especially in the relevant areas of the country.

In this regard, we have used in some instances the bottom-up long run average
incremental cost plus an apportionment for joint and common costs (‘BU-
LRAIC+’) pricing approach and in other cases we have used the top down
historic cost accounting (‘TD HCA") approach.

The BU-LRAIC+ methodology is based on current costs which values the
operator’'s assets at the current market value and allows for changes in asset
prices. By linking the value of the assets to newly deployed network it promotes
efficient investment incentives and ensures that the Incumbent (Eircom) recovers
its future costs thereby encouraging investment by Eircom. A potential entrant is
charged an access price in principle similar to what it might pay to build its own
network, and thus promotes efficient infrastructure investment by other
operators.* In the context of this Decision document we have adopted the BU-
LRAIC+ approach in line with the 2013 Non-Discrimination Recommendation,
except for those assets that can be reused for the provision of NGA services as
discussed at paragraph 2.11.1°

The TD HCA methodology means the Incumbent’s (Eircom’s) accounting data,
adjusted for efficiencies as well as the forecast for future expenditure over the

13 Commission Recommendation dated 11 September 2013 on ‘Consistent non-discrimination
obligations and costing methodologies to promote competition and enhance the broadband investment
environment'.

14 Please refer to Chapter 5 of this document.

15 ibid.
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2.12

2.13

price control period similarly adjusted for efficiencies.® The accounting net book
value of each asset is taken as the basis for capital costs and this value is
depreciated over the remaining lifetime of each asset. Operating expenditure is
also estimated from historic accounting information and common cost items are
allocated to different services using allocation keys. An uplift to allow for the rate
of return'’ is added to the Eircom costs. In the context of this Decision document
Eircom’s TD data is generally applied to those assets that can be reused for the
provision of NGA services e.g. poles and ducts, in line with the 2013 Non-
Discrimination Recommendation.!®

We consider that it is important to achieve an appropriate balance between
setting the necessary investment signals while at the same time ensuring that
Eircom does not over / under recover its actual efficient costs. If the wholesale
price is too high in areas where infrastructure investment is also unlikely to
develop (as the deployment cost for each line is high i.e., in rural areas), this
would not be desirable due to the detrimental long-term impact on end users
arising from a lack of competition, as competition from operators acting as
resellers may also be dampened while end users may pay too much for their
broadband service. On the other hand the wholesale price should not be too low,
especially in the more densely populated areas, as it could deter investments in
the long term.

In the proceeding paragraphs ComReg has summarised the approach to setting
the wholesale prices for the various WLA and WCA services i.e., FTTC (including
EVDSL) based services and for current generation Bitstream and BMB services.
The wholesale prices for LLU, SLU, Line Share, duct access, pole access and
dark fibre are based on a continuation of the prices set out in ComReg Decision
D03/16'° (referred to throughout this document as the ‘2016 Access Pricing
Decision’) which have been largely re-imposed in the 2018 WLA / WCA Market
Review Decision. Therefore, this Decision document does not revisit the costing
methodologies or prices associated with these services. Similarly, for ancillary
services, ComReg has continued the obligations set out in the 2016 Access
Pricing Decision regarding ancillary charges associated with the WLA and WCA
markets, as re-imposed in the 2018 WLA / WCA Market Review Decision.
However, in Chapter 13 of this document ComReg has reviewed the pricing
options for the recovery of connection costs, in particular with regard to FTTH
next generation services and ComReg has also further specified the cost
orientation obligation in relation to interconnection and Wholesale Ethernet
Interconnect Links (‘WEILS’) services.

16 Please refer to Chapter 5 of this document.

17 ibid.
18 ibid.

19 ComReg Document No. 16/39, ComReg Decision D03/16, “Pricing of Eir's Wholesale Fixed Access
Services: Response to Consultation Document 15/67 and Final Decision”, dated 18 May 2016.
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2.14 ComReg has decided that the price control period should be for three years but
in any event it should remain in place until further notice by ComReg. The three
year period should be from 2018 to 2021. The prices set out in the preceding
paragraphs shall apply from 1 March 2019 and will subsequently change on 1
July each year of the price control period, to be consistent with Eircom’s financial
year.

2.15 Figure 1 illustrates the pricing approach for NGA services in the WLA and WCA
markets.

Figure 1: Pricing approach for NGA services

Regulation for standalone FTTC Regulation for standalone FTTH

Retail Margin
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Virtual unbundled access (VUA):

2.16 The national FTTC based VUA (including EVDSL?°) monthly rental prices for
each year of the price control period are:

20 The single price for FTTC based VUA includes the costs for FTTC based VUA and also the cost for
exchange launched very-high-bit-rate digital subscriber line (EVDSL). This is discussed in Chapter 6
and Chapter 7 of this document.
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2.17

2.18

2.19

2.20

Services 1 March | 1 July 2019 1 July 2020 | 1 July 2021
2019 - 30 - 30 June |- 30 June - 30 June
June 2019 | 2020 2021 2022
€

FTTC based | 19.54 19.79 20.10 20.36

VUA (incl.

EVDSL)%

The monthly national rental price is based on a BU-LRAIC+ model for those
areas where active FTTC and EVDSL lines are deployed. In line with the 2013
Non-Discrimination Recommendation, we have applied a BU-LRAIC+ approach
to those assets that cannot be reused for NGA services and Eircom’s TD data is
applied to those assets that can be reused for NGA services.

ComReg also determined the monthly rental prices for POTS based FTTC /
EVDSL for each year of the price control period. The table below sets out the
supplemental cost, to be added to the FTTC based VUA price above in order to
determine the full price for POTS based FTTC / EVDSL.

Services 1 March | 1 July 2019 1 July 2020 | 1 July 2021
2019 — 30 - 30 June |- 30 June |- 30 June
June 2019 | 2020 2021 2022

Supplemental 2.64 2.77 2.91 3.03
cost for POTS

based FTTC

/EVDSL %

For further details please refer to Chapters 5, 6 and 7 of this document.

There has been a number of updates to the cost modelling inputs / assumptions
since the Consultation. One of the main changes relates to the recovery of
access network costs. The concerns raised around the access cost recovery
centres on the use of sub loop unbundling?® (‘SLU’) and local loop unbundling?*
(‘LLU’) cost inputs based on shorter than average access line lengths to inform
the prices for FTTC and EVDSL rather than the higher costs based on the

21 This price includes monthly fault repair and provisioning costs.

22 The supplemental cost should be added to the FTTC based VUA price to determine the full price for
POTS based FTTC / EVDSL service.

23 See paragraph 3.5.

24 See paragraph 3.4.
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national average line length that informs the price for single billing — wholesale
line rental (‘SB-WLR’) in the 2016 Access Pricing Decision. Since the
Consultation ComReg has amended the approach to determining the unit costs
associated with the LLU and SLU inputs used to inform the cost oriented prices
for FTTC and EVDSL services as well as the POTS based FTTC and EVDSL
services based on a maximum line length and taking into account the overall
number of customers that can avail of a commercial NGA service. This has
resulted in an increase in the unit costs of the LLU and SLU inputs which has
increased the level of costs recovered from standalone FTTC and EVDSL
services as well as POTS based FTTC and EVDSL services.

2.21 Please see further details in Chapter 6.

2.22 For FTTH based VUA a margin squeeze obligation should continue to apply such
that Eircom should maintain a sufficient economic space between FTTH based
VUA (in the WLA Market) and FTTH based NGA Bitstream (in the WCA Markets).

2.23 For further details please refer to Chapter 10 of this document.

NGA Bitstream:

2.24 The monthly rental prices for FTTC based Bitstream (including EVDSL) in the
Regional WCA Market for each year of the price control period (based on an
assumed mix of 90% regional handover and 10% national handover)?® are:

Services 1 March 2019 | 1 July 2019 — | 1July 2020-30 | 1 July 2021
— 30 June | 30June 2020 | June 2021
2019
€
Per port | 22.09 22.33 22.65 22.93
charge®
Per Mbps | 0.24 0.19 0.16 0.14
usage charge

2.25 The monthly rental price for FTTC based Bitstream in the Regional WCA Market
should be based on a BU-LRAIC+ model for those exchanges yet to be
unbundled in the Regional WCA Market. In line with the 2013 Non-Discrimination
Recommendation, ComReg has applied a BU-LRAIC+ approach to those assets

25 Please note that the individual port prices and per Mbps prices for national handover and regional
handover for FTTC based Bitstream services for each year of the price control period are set out in
Chapter 14 of this document.

26 This price includes monthly fault repair and provisioning costs.

Page 16 of 477



Decision on pricing obligations in the WLA and WCA Markets ComReg 18/95

2.26

2.27

2.28

2.29

2.30

2.31

2.32

2.33

2.34

2.35

that cannot be reused for NGA services and Eircom’s TD data is applied to those
assets that can be reused for NGA services. For those costs specific to the
provision of Bitstream e.g. Backhaul, we have made adjustments to reflect the
scale (or market share) of a similarly efficient operator (‘'SEQO’).

For further details please refer to Chapters 5, 6 and 7 of this document.
For FTTH based NGA Bitstream please see paragraph 2.22-2.23.

Current generation Bitstream and BMB services:

For current generation Bitstream and BMB services the monthly rental prices are
based on Eircom’s costs.

The monthly rental price for current generation Bitstream and BMB services in
the Regional WCA Market should be based on a BU-LRAIC+ model for those
exchanges in the Regional WCA Market.

For further details please refer to Chapters 5, 8 and 9 of this document. The
monthly rental prices for current generation Bitstream and BMB services are set
out in Chapter 14, Figure 16.

ComReg has decided that a price floor for current generation Bitstream services
is no longer required recognising that future investment appears to be focussed
on NGA rather than CGA (or copper based) infrastructure.

For further details please see Chapter 9 of this document.

Retail margin squeeze tests

In addition to the above, ComReg has further specified the principles of the retail
margin squeeze tests as determined in the 2018 WLA / WCA Market Review
Decision.

Since publication of the Consultation and having considered the views of
respondents to the 2016 WLA / WCA MAarket Review Consultation and
Consultation 17/26, ComReg has made some refinements to its approach
regarding the retail margin squeeze obligations in the WLA Market and the WCA
Markets. The refined approach should reduce the complexity of the pricing
regime across the WLA Market and the WCA Markets as well as reducing the
number of standalone retail margin squeeze tests required.

In summary, the only specific standalone retail margin squeeze obligation that
shall apply going forward relates to FTTH based services. ComReg has decided
that it is not necessary to further specify a standalone retail margin squeeze test
for FTTC based services or current generation services sold singly in the WLA
Market and the WCA Markets. Instead, the FTTC based VUA and FTTC based
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2.36

2.37

2.38

2.39

2.40

2.41

Bitstream services and the current generation Bitstream services will be included
in the retail margin squeeze test for bundles, as specified in the 2018 Bundles
Decision.

Please see Chapter 10 of this Decision document for further details on the
principles of the retail margin squeeze test for FTTH based VUA and Chapter 11
of this document for the principles of the retail margin squeeze test for FTTH
based Bitstream.

Other requlatory measures:

For FTTH connection charges, ComReg is of the view that Eircom should have
the flexibility to recover the customer specific costs of the connection related
investments from a combination of an intial upfront connection charge, a charge
for migration to another service provider and a recurring rental charge, but that
the new connection charge and the charge for migration to another service
provider should be subject to two conditions:

(i) The charges for new connections and migrations to another service
provider should be the same;

(i) The combination of a new connection charge and a charge for
migration to another service provider should not exceed the level that
would allow Eircom to recover its customer specific connection related
investment over the lifetime of the underlying assets, given the same
assumptions about customer churn as are used in the margin squeeze
tests.

Therefore, the obligations set out above would apply to Eircom unless some
other mechanism was agreed by ComReg as described in Chapter 13.

For further details please refer to Chapter 13 of this Decision document.

European Commission:

ComReg notified the European Commission (‘EC’), the Body of European
Regulators for Electronic Communications (“BEREC”), and other National
Regulatory Authorities (“‘NRAs”) on 12 September 201827 regarding the draft
measure.

On 11 October 2018 the EC provided a comments letter to ComReg. The letter
is set out at Annex 9 of this Decision document. The EC raised one comment
concerning the need to review the retail access market, which has been
considered by ComReg in Annex 8 of the 2018 Bundles Decision.

27 The draft measures concerning Bundles was notified on 11 September 2018 and the draft measures
on the pricing of standalone services in the WLA and WCA markets was notified on 12 September 2018
although both notified measures were registered by the European Commission as being 11 September

2018.
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2.42

Conclusion:

ComReg believes that the pricing framework set out in this Decision document
should strike the right balance between ensuring Eircom’s recovery of costs while
it should also send the appropriate investment signals to Eircom and other
operators for efficient infrastructure investment where it is considered
appropriate. This document when considered in conjunction with the 2018 WLA
/ WCA Market Review Decision, the 2016 Access Pricing Decision and the 2018
Bundles Decision should ensure that competition is incentivised and fostered in
the long-term so that end users benefit from a wide variety of choice at affordable
prices.
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Chapter 3

3 Background

3.1 Overview

3.1  This chapter provides an overview of the wholesale access services, under the
following headings:

e Technical background;
e Competition concerns; and
e Current regulatory price controls.

3.2 Each is discussed in turn below.

3.2 Technical background

3.3  Figure 2 below explains the WLA market and WCA market, and how they are
related. The WLA Market typically comprises the connection between the local
exchange/ aggregation node and the end user’s premises, while the WCA market
relates to the full connection from an Other Alternative Operator’s (‘(OAQ’S’)
network to the end user’s premise.

Figure 2: Example of typical provision of WLA and WCA services

f
Wholesale Local Access
>
copper @ copperffibre Local ckh
Street cabinet EXChange Fibre
\_ Wholesale Central Access

3.2.1 WLA services:

3.4 LLU: is where an OAO rents access to the local loop and uses it to supply
services to its end users either on a wholesale or retail basis.

3.5  SLU:is an implementation of unbundled access to the sub-loop. It excludes the
portion of the local loop between the exchange and street cabinet. It includes the
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3.6

3.7

3.8

3.9

3.10

provision of access to a tie cable or other connection and appropriate handover
for the purposes of making use of the sub loop from an adjacent cabinet.

Line Share: means the product whereby the high frequency capacity of a line is
provided to OAQOs, as described in Annex C, Service Schedule 103 Appendix 1
to Eircom’s Access Reference Offer ('(ARQ’).

Civil Engineering Infrastructure: (also known as passive access infrastructure)
means the physical access path facilities deployed by Eircom to host cables such
as copper wires, optical fibre and co-axial cables. It includes, but is not limited
to, subterranean or above-ground assets such as sub-ducts, ducts, chambers
and poles.

Dark fibre: is optical fibre that is currently installed in the local access network
but is not in use. Dark Fibre means unlit Eircom fibre in Eircom’s access network.

VUA: means the wholesale active access product provided by Eircom. It is an
enhanced Layer 2 product which allows the handover or interconnection of
aggregate end users’ connections at the MPoP?28. It allows the OAO a level of
control similar to that afforded to the OAO connecting their own equipment to an
unbundled Local Loop.

Exchange launched very-high-bit-rate digital subscriber line (known as
‘EVDSL’) or in the context of the WLA Market known as “Exchange launched
VUA": means that the active equipment that is required to provide VUA is housed
in an Eircom Exchange building or equivalent.

3.2.2 WCA services:

3.11

3.12

3.13

3.14

Current generation Bitstream: means wholesale central access offered or
provided exclusively over Eircom’s copper access network infrastructure and its
associated facilities.

Current generation bitstream managed backhaul (‘BMB’): is a specific
implementation of the Bitstream wholesale product. The BMB product is
described in detail in Eircom’s product description V35 dated 13 June 2017.

Current Generation standalone broadband / SABB: means a broadband
service delivered without a Public Switched Telephone Network (‘PSTN’) voice
telephony service.

End-to-End Bitstream: is end-to-end resale of Bitstream (current generation
and next generation) which allows the OAO (also known as the Access Seeker)
to purchase WCA without the need to have its own infrastructure for example

28 Multiple Points of Presence.
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3.15

3.16

3.17

Backhaul. Eircom currently provides a resale broadband product to OAOs, which
ComReg has termed “End-to-End Bitstream” or “White Label Bitstream”. This
product allows an operator (a reseller) with no infrastructure or corresponding
internet service provider (‘ISP’) service to offer a broadband service (and related
services) at the retail level. The key underlying wholesale inputs of this End-to-
End Bitstream service are currently regulated while the provision of the End-to-
End Bitstream product is not.

NGA Bitstream: means wholesale central access provided over Eircom’s FTTC
based Bitstream and FTTH based Bitstream and its associated facilities.

EVDSL or in the context of the WCA Markets known as “Exchange launched
Bitstream”: means that the active equipment that is required to provide the
service is housed in an Eircom Exchange building or equivalent.

In terms of the different connection points between services in the WLA Market
and in the WCA Markets, please see Figure 3 which illustrates the difference in
connection points between SLU (WLA market), VUA (WLA market) and NGA
Bitstream (WCA market).

Figure 3: Connection points for WLA and WCA services

Connection point Connection point Connection point for
for SLU for VUA NGA bitstream

Customer premises Cabinet ObF
@_ Aggregation
node

Source: TERA Consultants

Regional and
national level

3.3 Competition concerns

3.3.1 Overview

3.18

3.19

The European Commission has identified a number of markets as being
susceptible to ex ante regulation. In the 2018 WLA / WCA Market Review
Decision, ComReg reached the view that Eircom has SMP in the WLA Market
(nationally) and in the Regional WCA Market. This is discussed in more detail in
Chapter 4 of this document.

Eircom’s wholesale products / services (in the respective markets) are purchased
by OAOs in order to provide downstream retail services to end-users. These
downstream retail offerings compete with Eircom’s own downstream retail arm.
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3.20

3.21

3.22

3.23

In fixed telecoms markets, the access network is one of the most difficult parts of
the telecommunications network for the incumbent’s (i.e., Eircom’s) competitors
to replicate economically. As in other countries, the local access network in
Ireland is characterised by a large degree of sunk costs incurred over a
significant period of time and with some assets continuing to provide services
after a number of decades.

The high cost of building an alternative copper or fibre network acts as a barrier
to entry for potential new market entrants. In particular, the low population density
typical of rural parts of Ireland means that infrastructure-based competition in
rural fixed line networks is not likely to be economically efficient even in the long
term. Therefore, the most economically efficient outcome for the Irish fixed line
market necessitates an OAQO obtaining access to Eircom’s network, either by
purchasing active services such as SB-WLR or ADSL or, in the case of the NBP
provider, by gaining access to Eircom’s poles and ducts to deploy its own NGA
network.

As noted in Section 6 and in Section 11 of the 2018 WLA / WCA Market Review
Decision, Eircom has the ability and incentive to engage in a range of anti-
competitive pricing behaviours to the ultimate detriment of competition and end
users.

Absent appropriate preventative remedies several related competition
problems?® may arise involving the SMP undertaking’s conduct, including:

e Exploiting end users by virtue of its SMP position through, for example,
setting excessive wholesale charges. This would raise the input costs for
those OAOs that purchase Eircom’s wholesale services. Given that such
above cost wholesale prices may then be passed on by such OAOs to
their retail end users via higher retail prices, it could ultimately have the
potential to harm the development of effective competition in the
downstream market, potentially through the actual or effective exclusion
of downstream competitors;

e Leveraging its market power into adjacent vertically or horizontally
related markets through price and non-price means with the effect of
foreclosing or excluding competitors in downstream retail and/or
upstream wholesale markets. Eircom, as a vertically-integrated operator
with SMP, has the incentive to use its market power in upstream markets
to affect the competitive conditions in downstream wholesale and/or
retail markets, in particular, through its ability to control the key inputs
used by wholesale customers — which compete against Eircom in such

29 ComReg would note that it is neither necessary to catalogue examples of actual abuse, nor to provide
exhaustive examples of potential abuse.
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markets. This could result in a distortion of or restriction in competition in
these downstream markets, ultimately resulting in harm to end users,
potentially in the form of higher prices, lower output/sales, reduced
guality or reduced consumer choice; and

e Engaging in behaviours, similar to those identified above in the context
of leveraging, which delay/deter network investment and entry into the
upstream and/or downstream markets.

3.24 On the basis of the competition problems discussed in Section 6 and Section 11
of the 2018 WLA / WCA Market Review Decision and as summarised at
paragraph 3.23 above, a number of regulatory obligations were imposed on
Eircom in the WLA Market and Regional WCA Market, including a price control
obligation. Please also see Chapter 4 of this Decision for a summary.

3.25 The existing regulatory price controls associated with WLA services and WCA
services are detailed in Chapter 3 of the Consultation Document. A summary of
the existing and current regulatory price controls are provided in the next section
of this chapter.

3.4 Existing and current regulatory price controls

3.4.1 WLA services
LLU/SLU:

3.26 The existing cost orientation obligation for LLU and SLU was set out in ComReg
Decision D05/10%° (referred to in this document as the ‘WPNIA Market
Decision’) and which was further specified in the 2016 Access Pricing Decision
(D03/16).

3.27 Inthe 2016 Access Pricing Decision ComReg specified that for LLU, the monthly
national rental price is based on a BU-LRAIC+ model for the larger exchange
areas (‘LEA")3L, A BU-LRAIC+ approach is applied to those assets that cannot
be reused for NGA services and Eircom’s TD data is applied to those assets that
can be reused for NGA services (e.g., ducts and poles) using the revised copper

30 ComReg Document No 10/39: ‘Market Review: Wholesale (Physical) Network Infrastructure Access
(Market 4) — Further Response to ComReg Document No 08/104, Response to ComReg Document No
09/42 and Decision’, dated 20 May 2010.

31 The LEA has the meaning as set out in Section 2.1 of the Decision Instrument contained in Annex 3
of the ComReg Decision D04/13. In summary, the LEA is typically an exchange area being served with
Eircom’s current generation retail broadband products, NGA services as well as services from an
alternative infrastructure-based provider(s) or LLU-based services, in Urban (or more densely
populated) areas of the country.
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3.28

3.29

3.30

3.31

3.32

3.33

3.34

access model (‘Revised CAM’). The LLU monthly rental prices are set out in
Chapter 13 of the 2016 Access Pricing Decision.

In the 2016 Access Pricing Decision ComReg specified that for SLU, the monthly
national rental price is based on a national BU-LRAIC+ model. The BU-LRAIC+
costs are applied to those assets that cannot be reused for NGA services and
Eircom’s TD data is applied to those assets that can be reused for NGA services
(e.g., ducts and poles), using the Revised CAM. The SLU monthly rental prices
are set out in Chapter 13 of the 2016 Access Pricing Decision.

In the 2018 WLA / WCA Market Review Decision, ComReg re-imposed the
obligation of cost orientation for LLU and SLU based on the obligations further
specified in the 2016 Access Pricing Decision.

Line Share:

The existing cost orientation obligation for Line Share was set out in the WPNIA
Market Decision and which was further specified in the 2016 Access Pricing
Decision such that the Line Share price is based on the incremental costs of
providing the line share service. The maximum monthly rental price for Line
Share is set out in Chapter 13 of the 2016 Access Pricing Decision.

In the 2018 WLA / WCA Market Review Decision, ComReg re-imposed the
obligation of cost orientation for Line Share, as further specified in the 2016
Access Pricing Decision.

Civil engineering infrastructure (duct and pole access):

The existing cost orientation obligation for duct and pole access was set out in
ComReg Decision D03/13%2 on next generation access (referred to throughout
this document as the ‘2013 NGA Decision’) and which was further specified in
the 2016 Access Pricing Decision.

In the 2016 Access Pricing Decision ComReg specified that for duct access, the
maximum prices for duct access is based on a blend of Eircom’s TD costs for
those ducts that can be reused for NGA and the long-run view (or BU-LRAIC+
costs) of replacement of ducts for the provision of NGA services. Please see
Figure 23 and Figure 24 in Chapter 13 of the 2016 Access Pricing Decision for
duct access prices.

In the 2016 Access Pricing Decision ComReg specified that for pole access, the
maximum price is based on a blend of Eircom’s TD costs for those poles that can
be reused for NGA (and including Eircom’s forecasted capital spend on poles

32 ComReg Decision No D03/13, ComReg Document No 13/11 ‘Remedies in Next Generation Access
Markets’; dated 31 January 2013 (‘2013 NGA Decision’).
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3.35

3.36

3.37

3.38

3.39

3.40

3.41

3.42

over the next 3 years) and the long run view (or BU-LRAIC+ costs) of
replacement of poles for the provision of NGA services.

The maximum annual prices for pole access is set out in Figure 22 in Chapter 13
of the 2016 Access Pricing Decision.

In the 2018 WLA / WCA Market Review Decision, ComReg re-imposed the
obligation of cost orientation for duct and pole access, based on the obligations
further specified in the 2016 Access Pricing Decision.

Dark fibre:

The existing cost orientation obligation for dark fibre was set out in the 2013 NGA
Decision and which was further specified in the 2016 Access Pricing Decision.

In the 2016 Access Pricing Decision ComReg specified that for dark fibre the
maximum price is based on a blend of Eircom’s TD costs for those assets that
can be reused for NGA and the BU-LRAIC+ costs for those assets that cannot
be reused for NGA services. The obligation to offer dark fibre only applies in
those circumstances where access to civil engineering infrastructure (ducts and
poles) is not available and where dark fibre is reasonably available. Please see
Figure 25 of Chapter 13 of the 2016 Access Pricing Decision for the prices.

In the 2018 WLA / WCA Market Review Decision, ComReg re-imposed the
obligation of cost orientation for dark fibre access, based on the obligations
further specified in the 2016 Access Pricing Decision.

VUA:

Up until now VUA has been subject to an existing margin squeeze obligation as
further specified in the 2013 NGA Decision.

In the 2018 WLA / WCA Market Review Decision, ComReg specified that a cost
orientation obligation should apply to FTTC based VUA (and EVDSL). For FTTH
based VUA ComReg specified that Eircom should be subject to a margin
squeeze obligation; a wholesale margin squeeze obligation between FTTH
based VUA and FTTH based Bitstream and in addition, a standalone retail
margin squeeze test between FTTH based VUA and the retail product delivered
by FTTH based VUA in the footprint of the Urban WCA Market. Please see
Section 7 of the 2018 WLA / WCA Market Review Decision for further details.

In this Decision document we have further specified the appropriate
methodology, modelling approach and prices for FTTC based VUA (and
EVDSL). Please see Chapters 5, 6, 7 and 14 of this document regarding the
costing methodology, modelling approach and prices for FTTC based VUA (and
EVDSL).
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3.43

3.44

3.45

3.46

3.47

For FTTH based VUA we have further specified the appropriate margin squeeze
principles that should apply for the wholesale margin squeeze test between
FTTH based VUA and FTTH based Bitstream and in addition, the standalone
retail margin squeeze test between FTTH based VUA and the retail product
delivered by FTTH based VUA in the footprint of the Urban WCA Market. Chapter
10 of this document sets out the margin squeeze principles for both tests.

WLA ancillary services:

The existing cost orientation obligation for ancillary services in the WPNIA (now
the WLA) Market was set out in the WPNIA Market Decision and the 2013 NGA
Decision. The cost orientation obligation for ancillary services was further
specified in the 2016 Access Pricing Decision for both current generation and
next generation ancillary services.

In the 2016 Access Pricing Decision ComReg specified that Eircom can recover
no more than its actual incurred costs (adjusted for efficiencies) plus a
reasonable rate of return associated with the provision of these services, in line
with the Ancillary Services Cost Model.

In the 2018 WLA / WCA Market Review Decision, ComReg re-imposed the
obligation of cost orientation for ancillary services in the WLA market, as further
specified in the 2016 Access Pricing Decision.

In Chapter 13 of this document ComReg has further specified the cost orientation
obligation regarding interconnection and WEIL services. ComReg has also
determined how the cost of connections should be recovered going forward, in
particular for FTTH NGA services.

3.4.2 WCA services

3.48

Bitstream and Bitstream managed backhaul (‘BMB’):

The existing cost orientation obligation for Bitstream and BMB services was set
out in ComReg'’s Decision D11/143 (referred to throughout this document as the
‘2014 WBA Pricing Decision’) whereby Eircom has been subject to a national
cost orientation obligation and a subnational cost orientation obligation outside
the LEA (referred to in this document as ‘Outside the LEA’)%4. In addition, Eircom
has also been subject to an existing margin squeeze obligation i.e., a retail

33 ComReg Document No 14/73R, Decision No D11/14 “Wholesale Broadband Access: Price control
obligation in relation to current generation Bitstream”, dated 9 July 2014.

34 Qutside the LEA typically means those exchanges which are in the more sub-urban, rural and remote
areas of Ireland. This area has typically higher costs for potential entrants due to longer local loop
lengths, greater distance to provide backhaul, and fewer economies of aggregation. Please also see
Chapter 4, paragraphs 4.20-4.21 of the Consultation (17/26).
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3.49

3.50

3.51

margin squeeze test in the LEA3® and Outside the LEA based on the 2014 WBA
Pricing Decision. Separately, Eircom has also been subject to an existing
Bitstream price floor i.e., a wholesale margin squeeze obligations between LLU
/ Line Share and current generation Bitstream based on ComReg Decision
D06/123%¢ (referred to in this document as the ‘2012 WBA Price Floors
Decision’).

In the 2018 WLA / WCA Market Review Decision, ComReg specified that a cost
orientation obligation should continue to apply to current generation Bitstream
and BMB services in the Regional WCA Market. Please see Section 12 of the
2018 WLA / WCA Market Review Decision. ComReg also decided in the 2018
WLA / WCA Market Review Decision not to further specify a standalone retalil
margin squeeze test between current generation WCA services and retail
services delivered by current generation WCA services. However, a retail margin
squeeze obligation applies between current generation WCA services and
current generation retail services delivered by current generation WCA services
across the Regional WCA Market, whether sold singly or in bundle, in the overall
retail margin squeeze test as further specified in the 2018 Bundles Decision.

In this Decision document ComReg has further specified the cost orientation
obligation for current generation Bitstream and BMB services in the Regional
WCA Market to determine the appropriate costing methodology, the cost
modelling approach and the prices. Please see Chapters 5, 8, 9 and 14 of this
document regarding the further specification of the cost orientation obligation and
modelling approach for current generation services as well as the current
generation Bitstream and BMB prices.

Current generation standalone broadband (‘SABB’):

Eircom is subject to an existing cost orientation obligation for Current Generation
SABB (as described at paragraph 3.13) as set out in the 2014 WBA Pricing
Decision. The cost orientation obligation for Current Generation SABB was more
recently further specified in the 2016 Access Pricing Decision such that Eircom
can recover no more than its actual incurred costs (adjusted for efficiencies) plus
a reasonable rate of return for the provision of SABB Outside the LEA and with
active assets based on BU-LRAIC+ costs.

35 The LEA is typically an exchange area being served with Eircom’s current generation retail broadband
products, NGA services as well as services from an alternative infrastructure-based provider(s) or LLU-
based services. The technical considerations (or 5 criteria) used when determining whether an
exchange is in the LEA, or not, are set out in Section 2.1 of the Decision Instrument contained in Annex
3 of ComReg Decision D04/13 (2013 Bundles Decision).

36 ComReg Document No 12/32: Wholesale Broadband Access: Further specification to the price
control obligation and an amendment to the transparency obligation; dated 5 April 2012 (‘2012 WBA
Price Floors Decision’).
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3.53

3.54

3.55

3.56

3.57

3.58

3.59

In the 2018 WLA / WCA Market Review Decision, ComReg re-imposed the
obligation of cost orientation for Current Generation SABB, as further specified
in the 2016 Access Pricing Decision.

In this Decision document we revisit one of the obligations regarding Current
Generation SABB Outside the LEA, as set out in the 2016 Access Pricing
Decision (D03/16), where Eircom currently has the flexibility to reduce the price
for SABB Outside the LEA so long as the price does not fall below the BU-
LRAIC+ costs in the “Modified LEA"®’. Please see Chapter 12 of this document
for further details.

NGA Bitstream:

Up until now NGA Bitstream has been subject to an existing margin squeeze
obligation as further specified in the 2013 NGA Decision.

In the 2018 WLA / WCA Market Review Decision ComReg specified that a cost
orientation obligation should apply for FTTC based Bitstream (and EVDSL). In
addition, ComReg specified a standalone retail margin squeeze obligation
between FTTH based Bitstream and the retail product delivered by FTTH based
Bitstream.

In this Decision document we have further specified the appropriate
methodology, modelling approach and prices for FTTC based Bitstream (and
EVDSL). Please see Chapters 5, 6, 7 and 14 of this document on the costing
methodology, cost modelling approach and the prices for FTTC based Bitstream
(and EVDSL). Chapter 11 of this Decision specifies the principles for the
standalone retail margin squeeze test for FTTH based Bitstream.

WCA ancillary services:

The existing cost orientation obligation for WCA ancillary services was set out in
the 2013 NGA Decision. The cost orientation obligation for ancillary services was
further specified in the 2016 Access Pricing Decision for both current generation
and next generation ancillary services.

In the 2016 Access Pricing Decision ComReg specified that Eircom can recover
no more than its actual incurred costs (adjusted for efficiencies) plus a
reasonable rate of return associated with the provision of these services.

In the 2018 WLA / WCA Market Review Decision, ComReg re-imposed the
obligation of cost orientation for ancillary services in the WCA market, as further
specified in the 2016 Access Pricing Decision.

37 See Annex 14 of the 2016 Access Pricing Decision for the list of exchanges.
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3.60

In Chapter 13 of this document we have further specified the cost orientation
obligation regarding interconnection and WEIL services. We have also
determined how the cost of connections should be recovered going forward, in
particular for FTTH NGA services.

3.5 Consultation Process:

3.61

3.62

3.63

3.64

On 7 April 2017 ComReg published the Consultation (17/26) seeking views from
interested parties on a number of proposals including inter alia the appropriate
costing methodology, modelling approach and draft wholesale prices for FTTC
services (including EVDSL). In addition, ComReg sought views on changing the
costing methodology for current generation Bitstream and BMB services from
historic costs to a BU-LRAIC+ methodology. ComReg also sought views on the
margin squeeze principles for the margin squeeze tests in the WLA and WCA
markets.

Following a request, ComReg made access available to the non-confidential
models associated with the Consultation. Please refer to ComReg Information
Notice 17/45 for further details. This allowed for further transparency regarding
the modelling work undertaken by ComReg as part of the consultation process
and it also meant that other operators could have access to similar information
(albeit that some information was redacted due to the confidentiality of the data)
to that of Eircom.

During the consultation period Eircom sought an extension to the consultation
response deadline. Please refer to Information Notice 17/3338 which extended
the deadline for response from 2 June to 19 June 2017. This was further
extended to 26 June 2017 following publication of ComReg Document No. 17/51
(referred to in this document as the ‘2017 Bundles Consultation’). Please refer
to Information notice 17/52 published on 9 June 2017.

On 26 June 2017 we received 8 responses to the Consultation as follows:
e Eircom Limited (“Eircom”).
e Sky Ireland Limited (“Sky”).
e Vodafone Ireland Limited (“Vodafone”)
e e-Nasc Eireann Teoranta (“Enet”).

e SIRO (“SIRO").

38 Consultation and Draft Decision - ComReg Document 17/26: ComReg grants an extension to the
consultation period; dated 26 April 2017.
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3.66

3.67

3.68

3.69

3.70

3.71

e Virgin Media Ireland Limited (“Virgin Media”).
e Alternative Operators in the Telecommunications Market (“ALTO”).
e BT Communications Ireland Limited (“"BT").

Eircom’s submission also included reports from two external consultants:
e CEG (‘the CEG Report’); and

e Communications Chambers (‘the Communications Chambers
Report’).

Sky’s submission included a report from Analysys Mason (‘the AM Report’).

The non-confidential submissions to the Consultation are published separately
in ComReg Document 17/26sR.

On 8 September 2017, Eircom submitted a note to ComReg setting out its
concerns regarding the treatment of access network costs in the context of the
FTTC pricing proposals set out in the Consultation (17/26). A non-confidential
version of the note is published at Annex 8. The issues raised are addressed by
ComReg in Chapter 6 and also in Annex 123,

On 15 November 2017, Eircom submitted its views on the published non-
confidential submissions contained in ComReg Document 17/26s. A non-
confidential version of this document is published at Annex 8. On 11 October
2018 and on 26 October 2018 Eircom submitted letter correspondence to
ComReg. The non-confidential versions of the letters as well as ComReg’s
response to them is included in Annex 8 of this Decision document.

On 24 November 2017, Vodafone submitted a letter regarding connection costs.
A non-confidential version of the letter is published at Annex 8. Connection costs
are discussed at Chapter 13 of this Decision.

On 26 January 2018, Sky submitted a letter to ComReg which sets out its
concerns regarding access to the cost models as well as a number of market
developments in the WLA Market, in particular, since it last made a submission
as part of the current consultation process. The points raised in Sky’s letter are
addressed in the main body of this document at Chapter 6 and also in Annex 12.
A non-confidential version of the letter is published at Annex 8.

39 Also referred to as the Cost Modelling Annex.
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On 13 July 2018, Sky submitted a letter to ComReg on the cost models and in
particular their concerns that ComReg proposes to adopt a price for FTTC based
services which significantly departs from the prices set out in the chapter based
on ComReg’s notification of the draft measures to the European Commission
relating to the WLA and WCA market review. The points raised in Sky’s letter are
addressed in the main body of this document and also in Annex 12. The letter is
published at Annex 8.

ComReg has taken full account of all of the responses in reaching its final
decision. In discussing the submissions, below, ComReg has not outlined each
and every point of submission, but has set out the main points raised and, where
appropriate, responded to those submissions.

In Chapter 1 of the Consultation, ComReg gave respondents the opportunity to
provide any further views regarding the price proposals set out in the 2016 WLA/
WCA Market Review Consultation in light of the pricing obligations further
specified in the Consultation (17/26). The responses, and ComReg’s
assessment of respondents’ views, are summarised below.

3.5.1 Respondents’ Views

3.75

3.76

Respondents’ views and ComReg’s assessment of them are summarised under
the following themes:

(a) Overall approach;

(b) Market definition and assessment;
(c) Competition problems; and

(d) Price control remedies.

Overall approach

Eircom claimed that, in the 2016 WLA/WCA Market Review Consultation,
ComReg had failed to adequately assess whether remedies (including pricing
remedies) proposed in one market (such as the WLA Market) would address
competition concerns or cause unintended consequences in another (such as
the WCA Markets). Eircom stated that, by way of an example, there was no need
for a next generation (‘NG’) Bitstream price control because an operator could
access VUA, and this, together with access to services in the market for
Wholesale High Quality Access (WHQA’), meant that there was a competitive
NG Bitstream market. Eircom further proposed that the Regional WCA Market
should further distinguish between current generation (‘CG’) services and NG
services, with regulation targeted at CG services.

Page 32 of 477



Decision on pricing obligations in the WLA and WCA Markets ComReg 18/95

3.77

3.78

3.79

3.80

3.81

3.82

Eircom questioned ComReg'’s powers to undertake what it characterises as de
facto regulation of the retail market. In Eircom’s view, the specification of retail
margin squeeze tests in combination with cost orientation at a wholesale level is
outside the scope of ComReg’s powers in the context of the Market Review, and
would require regulation under the Universal Services Regulations, and the
conduct of a three criteria test. Furthermore, Eircom suggested that the
implementation of a margin squeeze test between End-to-End Bitstream and
Bitstream in the Regional WCA Market would require an assessment of whether
it was justified to regulate “competitive services”.

Market definition and assessment

Vodafone stated that, while it broadly agreed with ComReg'’s pricing proposals
as expressed in the 2016 WLA/WCA Market Review Consultation, it did not
agree with the deregulation of the Urban WCA Market. Vodafone suggested that
if ComReg decided to proceed with the deregulation of the Urban WCA Market,
it should be implemented more gradually than planned, and should include
measures to monitor the impact of the withdrawal of regulation as it occurred.

BT stated that the Urban WCA Market had been incorrectly dimensioned, and
that some exchanges included in the Urban WCA Market should be included in
the Regional WCA Market. In BT's view, WLA services are not economically
viable in some exchanges in the Urban WCA Market. BT’s prime concern is [<

], stating that “...our direct experience in using

31 party solutions to reach exchanges has proven to be expensive, [
.

.

Eircom considered that market developments since the publication of the WLA
and WCA Market Reviews have increased the level of competition in the market.

Competition problems

Vodafone raised the issue of the actual switching costs associated with changing
wholesale provider, and stated that barriers to switching restrict competition in
the WCA Markets.

Sky questioned what measures ComReg would consider should Eircom increase
the price of its FTTH services. Sky referenced Eircom’s price increases for FTTC
services, which were introduced in the presence of ex ante remedies, and which
Sky considered constituted windfall profits which had a knock-on effect on retail
pricing.

40 BT submission, page 2.
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Price control remedies

In Eircom’s view, the application of a cost orientation obligation at this stage in
the roll-out of FTTC is unprecedented across Europe, and no other SMP operator
is subject to concurrent cost orientation and margin squeeze obligationson FTTC
based services. Eircom referred to the CEG Report which it had commissioned
for further detail.

The CEG Report claimed that ComReg’s proposals for FTTC based services
were extensive and intrusive, and stated that cost orientation is not applied to
FTTC based VUA in markets where the incumbent has a share of less than 37%
of the retail broadband market, and concurrent margin squeeze and cost
orientation rules were not applied where the incumbent has a share of less than
44% of the retail market. The CEG Report calculated that Eircom’s retail market
share was 33%.

Eircom questioned the assessment of relative pricing constraints on NGA
services carried out in the 2016 WLA/WCA Market Review Consultation, and
referred to supporting material in the CEG Report and the Communications
Chambers Report. On this issue, the CEG Report considered that price
increases for FTTC are not evidence of a lack of constraint on Eircom’s pricing,
but rather reflect a rebalancing to recover from cuts in SB-WLR.*! According to
the CEG Report, regulated LLU prices and the presence of rival networks
constrain Eircom’s pricing of FTTH and FTTC services, and this is the case in
urban and rural areas.*?> The Communications Chambers Report also contested
ComReg’s view that price increases can be evidence of lack of constraint, and
suggested that, instead, this could be a case of penetration pricing.

The issue of regulatory consistency was raised by Eircom, who questioned the
impact that a change from a margin squeeze approach to a cost orientation
obligation would have on investment in FTTC based services. Eircom referred
to the CEG Report for further detail. The CEG Report presented its analysis of
Eircom’s ‘fair bet'3 on its fibre investments. The analysis proposed that cost
orientation was being applied earlier in the investment cycle in Ireland than in
other European countries, and would accordingly chill investment by all
infrastructure providers. The analysis concluded that, to allow Eircom a fair bet,
no cost based regulation should be imposed before [< || 1

Virgin Media also disagreed with ComReg'’s proposal to impose a cost orientation

obligation on FTTC based services. In particular, [< || GG

41 Single billing — Wholesale Line Rental.

42 The CEG Report, paragraph 62.

43 An investment is considered to be a ‘fair bet’ when expected return is equal to the cost of capital, at
the time of investment. This allows the investor to benefit from the risk of demand being higher than
expected balanced against the risk of returns below the cost of capital if demand is low.
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Eircom claimed that ComReg had provided no credible factual analysis to show
that the underlying demand uncertainty which was previously thought to
necessitate pricing flexibility no longer exists. Eircom referred to the
Communications Chambers Report to support its view. The Communications
Chambers Report argued that demand uncertainty was likely to be as, or more,
uncertain than it was in 2013, particularly given the 50 year time horizon
proposed by ComReg. The CEG Report also raised questions on demand
uncertainty, and argued that competitive deployment of FTTC based VUA was
likely to continue, and this generated uncertainty regarding future demand.

Eircom claimed that a further consideration not appreciat