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2 BT 

Non-Confidential Submission 
 

Reference:  Submission re Comreg 08/105 
 

Intra Migration Premium 
 
 

BT response to the ComReg Consultation 
 

19 February 2009 
 
 
 
1. Overview 
 
BT welcomes this consultation and agrees that a key to the growth of 
broadband in Ireland has been the competitive landscape provided by Other 
Authorised Operators (‘OAOs’).  
 
BT currently purchases Bitstream and wishes to offer further differentiation to 
its retail and wholesale customer by opting to invest more heavily in our own 
equipment so as to avail of Local Loop Unbundling (‘LLU’) or Line Share. 
This move to unbundled products would give BT greater flexibility in the 
development of its products and would result in more innovative retail 
products of benefit to consumers. 
 
A key facilitator in moving from one wholesale service platform to another is 
the ability to migrate consumers seamlessly from, say, eircom’s wholesale 
bitstream service to the Line Share service. To date, the premium charged 
by eircom for migrating consumers from one wholesale service to another is 
excessive and this has prevented BT from moving consumers to the 
unbundled products as the investment payback is too long. 
BT concurs with ComReg’s view that there is no justification for any uplift to 
the migration charge to account for uncertainty in utilisation rates of assets 
associated with Bitstream access services provided by eircom. 
 
Comreg suggests that the OAO decision to move to LLU has Call option 
characteristics and this is correct; OAOs have to decide when to invest, and 
there is option value associated with ‘waiting to invest’. Indecon suggests the 
contract for Bitstream access, in which the OAO can choose to terminate at 
any time, has ‘Put’ option characteristics, and this is also correct.  However, 
the existence of the ‘Put’ option characteristic does not in itself motivate a 
positive migration charge, and Indecon is incorrect in claiming that it does.   
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The problem of setting the correct prices for bitstream access, for the copper 
loop, and for a possible migration charge (or subsidy) clearly has complex 
options characteristics. The key to understanding this problem is to 
understand the decision faced by OAOs and how this decision is affected by 
the structure of prices. That is, prices for Bitstream access, for migration 
charge, and for LLU need to be optimised simultaneously in the modelling of 
the migration decision and this optimisation needs to be cognisant of all of 
the objectives which NRAs are tasked with. 
 
The Indecon modelling analysis is seriously defective because it takes no 
account of : (a) the incentive of OAOs to defer investment (a point raised by 
ComReg); and (b) how price setting influences the timing decision of the 
OAO. These are serious modelling defects and as a consequence, the 
conclusions Indecon reach cannot be taken seriously. A fuller description of 
the economics of the scenario is contained at Annex 1. 
 
The analysis at Annex A shows that even if the option effects are material, it 
would be wholly inappropriate to set a positive migration charge. The 
essential reasons are as follows. Firstly, if a lease contract has an option for 
the lessee to terminate, it is normal to price this through setting a higher per 
period price (in this case the Bitstream price). The price set in a competitive 
market will be set so as to recover the cost of the asset given the expected 
utilisation rate for it. It is possible to set a lower per unit price and levy a 
termination charge (a migration charge in this case), but this will clearly 
incentivise OAOs to delay investment in LLU. As Comreg notes, OAOs get 
option value associated with ‘waiting to invest’ – this will if anything lead to 
OAOs unduly delaying investment in the first place. Any positive migration 
charge will simply exacerbate this tendency.  
 
It is BTs view therefore that it is better for eircom to get a return for its 
Bitstream service purely from the Bitstream price and this price will reflect the 
expected utilisation rate of the assets involved1. It may well be that the 
current Bitstream price is already set to take account of the expected 
utilisation rate. It should be noted that if the Bitstream price is already based 
on an expected utilisation rate the setting of an additional migration charge 
would be double counting – that is, a case of excessive pricing for the 
service2.  

                                                 
1
 Providing appropriate margin squeeze tests remain in place given the upstream and 

downstream dominance of Eircom. 

2
 That is, if the current per period bitstream price already takes account of potential down time 

(idle periods before assets can be re-deployed) and also the risk of a potentially shorter 
economic life for the asset than its ‘physical’ life. Specifically, BT does not advocate subsidy 
from incumbents to entrants or vice versa. The fact that entrants acquire an option to delay 
their own investments does not confer any market power on them, either individually or 
collectively. Rather it is the case that they have a choice within the broader context of the SMP 
operator having market power and the attainment of effective competition means that this 

choice is a suitable policy to achieve that goal. By the same token, the SMP operator should be 
able to recover its costs and make an appropriate return on capital taking into account the risks 
involved.  
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In any case, in practice, it appears the utilisation rate may not be significantly 
adversely affected by LLU migration as there is significant latent demand for 
Bitstream services – that is, eircom should be able to redeploy bitstream 
assets fairly quickly following LLU migration by an OAO. If so, the adjustment 
for utilisation rate is likely to be fairly small. 
 
The above analysis (discussed in more detail in the Annex) suggests that it is 
unlikely that a positive migration charge is sensible. However there are other 
considerations which also tend to reinforce this view. In particular: 
 

 A positive migration charge will inevitably act as a barrier to entry, falling 
only on entrants and not on the incumbent operator which, in this case, will 
be able to maintain not only upstream dominance, but also downstream 
dominance. This would be to the considerable detriment of consumers in 
what is, by international standards, an underdeveloped market. 

 

 The perceived dis-benefits to the incumbent of OAOs migrating to LLU is 
not self evident as additional market entry using own facilities will raise 
general awareness of broadband services to the potential benefit of the 
incumbent through stimulation effects in the marketplace. In other words, 
there are likely to be some off-setting benefits to eircom which are not 
considered in the eircom submission. 

  

 There are good grounds for considering that the incumbent faces much less 
overall risk than entrants given its dominant position, and that in fact there 
is comparatively little risk of capacity stranding. Not only may assets be re-
deployed (as discussed above), but in the longer term, eircom may acquire 
commercial freedoms following cessation of SMP status from the increased 
activity of OAOs themselves.  

 
ComReg consultation questions and BT answers are set out below. 
 
 
 
2. Response to Consultation Questions  
 

 
Q. 1. Do you agree or disagree with what is classified as Intra Migration? 
Please explain your response in detail. 
 
A. 1. It is BT’s opinion that a scenario is missing which is; OAO X Bitstream 
with non OAO X WLR to ULMP/GLUMP and this should be included. 

 

Q. 2. Do you agree or disagree that the premium for Intra Migration should 
be reviewed? Please explain your response in detail. 
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A.2. BT agrees that the premium for Intra Migration should be reviewed.  We 
have lobbied for a review since the time that the charge was first introduced.  
The charge is a barrier to BT’s ability to offer its customers a full range of 
innovative services and choices due to the pay back time needed to mitigate 
the premium.  The premium is grossly excessive, has no basis and could be 
regarded as anti-competitive. 

 

Q. 3. Do you agree or disagree with ComReg’s preliminary opinion that 
there is no option being bought by the OAO for Intra Migration? 
Please explain your response in detail. 
 
A.3.  BT agrees with ComReg’s opinion that there is no option being bought 
by the OAO for Intra Migration.   
 
We agree with ComReg’s analysis that reaches that conclusion. 
 
The analysis presented by ComReg shows that the OAO freely enters into a 
contract with eircom for bitstream access which can be terminated. The 
option to terminate the contract at any point in time is normally described in 
the academic literature as a Put option. However, the flexibility in a lease 
contract that can be terminated by the lessee is normally priced into the per 
period price paid (the Bitstream price in this case). In a competitive market, 
the Bitstream price that reflects this would be the price that is expected to 
recover the value of the original investment – the price would be higher, the 
lower the expected utilisation rate.  
    
However, ComReg is correct in its assessment that there should be no 
positive migration charge, for the reasons explained in this submission. If a 
positive migration fee was levied, this would necessarily entail a lower price 
for Bitstream access and this pricing combination increases the incentive for 
undue delay in LLU migration. That is, because OAOs gain (Call) option 
value from ‘waiting to invest’, there is already some incentive for them to 
delay LLU migration, and a positive migration charge will exacerbate this 
tendency.   

 

Q. 4. Do you agree or disagree that the appropriate mechanism for eircom 
to recover such a migration option value is in the current Bitstream 
price as set by the current retail minus price control? Please explain 
your response in detail. 
 
A.4.  BT agrees that the appropriate mechanism for eircom to recover such a 
migration option value is in the current Bitstream price as set by the current 
retail minus price control. 
 
We agree with ComReg’s analysis that reaches that conclusion; eircom has 
in its own gift the ability to recover such a migration option value but has 
chosen not to so do preferring to place excessive prices on OAOs which it 
knows will stifle competition. 
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Q. 5. Do you believe any issue associated with stranded Bitstream assets 
following a migration from Bitstream should be dealt with under a 
review of Bitstream pricing planned for 2009 where a cost plus regime 
will be considered? Please explain your response in detail. 
 
 
A.5.  BT agrees that any issue associated with stranded Bitstream assets 
should be dealt with in the planned review of Bitstream pricing.  From the 
original levying of the migration premium eircom argued that it was to cover 
stranded Bitstream assets but yet it seems that eircom has been unable to 
demonstrate or quantify that to date.  Therefore to cover the matter in the 
planned review would be appropriate. 
 
 
There appears at present more likely to be market ‘excess demand’ for 
Bitstream access.  Thus it seems unlikely that there is any significant risk of 
Bitstream stranding at present or in the near to medium term future. The data 
available suggests that eircom faces growing demand for the Bitstream 
service, and that any migration to LLU can be ‘backfilled’ by new customers 
taking up their Bitstream service. This means the allowance in Bitstream 
price required to compensate for the possibility of future falls in utilisation 
rates (falls in demand for the service) are likely to be relatively small.  
 
BT does not support a retrospective assessment if and when the regulatory 
remedies are changed as this would undermine confidence in the regulatory 
regime itself.  
 

 

Q. 6. Do you agree or disagree that if the current Intra Migration Premium 
were to continue for Intra migrations (for example from Bitstream to 
LLU), that this could have a negative impact on investment by OAOs in 
retail broadband over the medium to long term? Please explain your 
response in detail. 
 
 
A.6.  BT agrees that should the current premium continue then this would 
have a negative impact on our investment.   
 
As a matter of logic, the higher the Intra Migration Premium, the lower the 
likely level of investment in LLU by OAOs. The analysis (see Annex A) 
suggests that any positive migration charge is likely to have adverse long 
term welfare effects. It seems clearly preferable to recover the value of 
Bitstream assets through setting an appropriate bitstream price (one that 
thus reflects expected utilisation rate over time). 
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Q. 7. Do you agree or disagree that an Intra Migration Premium is contrary 
to the principles set out in paragraph 2.2? Please explain your response 
in detail. 
 
 
A.7.  BT agrees that the Intra Migration Premium is contrary to each and 
every one of the principles set out in paragraph 2.2: 
 

 Promote competition; 

 Promote the interests of users within the community 

 Ensure that there is no distortion or restriction of competition 

 Encouraging efficient investment in infrastructure and promoting competition 

 Encouraging access to the internet at a reasonable cost to end users. 

 
It is our opinion that on all counts an excessive Premium levied by an 
incumbent that prevents investment in infrastructure and denies consumers 
choice is, amongst other things, a distortion and restriction of competition. 
 
 

 

Q. 8. If you believe a premium should be charged for Intra Migration (for 
example from Bitstream to LLU), what premium would you believe is 
appropriate and when should this premium be paid by OAOs? Please 
explain your response in detail. 
 
A.8.  As set out above BT does not believe a premium should be charged 
and that it should be set to zero. 

 

Q. 9. Do you have any further views on the theory of option value that has 
not been considered by ComReg when setting regulated wholesale 
prices? Please explain your response in detail. 
 
A.9. An analysis of the migration decision is presented in more detail in the 
Annex. Our submission explains why we concur with the Comreg findings 
concerning migration charges. 

 

Q. 10. Do you have any further views on the Intra Migration Premium 
methodology as set out in Eircom’s report published as 08/105a, other 
than that set out by ComReg in this consultation? Please explain your 
response in detail. 
 
A.10. See the answer to question 9. 

 

 
Q. 11. Do you have any experience of, or know of, any similar charging 
mechanism using an option value in other European member states? 
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Please explain your response in detail. 
 
A.11. BT is not aware of any other Member State NRA incorporating an 
option value explicitly into regulatory WACC or charges. Some allowance for 
utilisation risks have on occasion been made by Ofcom however which are 
(according to Ofcom) to compensate for generic risks of underutilisation of 
sunk assets which would arise in a competitive marketplace. 
 

 

Q.12. Do you agree or disagree that there are no other costs for 
consideration in the Intra Migration Premium? Please explain your 
response in detail. 
 
A.12.  We agree that there are no other costs for consideration in the 
Premium. 

 

 
Q. 13. Do you agree or disagree with ComReg’s proposed pricing for 
the Intra Migration Premium being set at €0(NIL)? Please explain 
your response in detail. 
 
A. 13. Yes BT fully agrees.  The rationale for this is detailed in our 
submission above. 
 

 

Q. 14. Do respondents believe that the draft text of the proposed 
decision instrument is from a legal, technical and practical perspective, 
sufficiently detailed, clear and precise with regards to the specifics 
proposed? Please elaborate on your response. 
 
A.14.  We would recommend that to avoid any confusion that it should be 
specified in the instrument that the Premium shall be set to zero on the 
effective date of the decision notice. 

 
 

end 
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5 Magnet Networks 

Intra Migration Consultation Questions. 

 

Magnet Networks are encouraged by Comreg identifying that the Intra Migration fee 

charged by eircom is penalising OAO’s.  Magnet Networks hopes that the decision 

emanating from this consultation will be implemented swiftly after the closure of 

this consultation period.  Magnet Networks feels that the reduction in the Intra 

Migration charge is a long time coming and would help assist in the further roll out 

of lineshare products to customers within Magnet Networks LLU footprint. 

 

Q. 1. Do you agree or disagree with what is classified as Intra Migration?  

Please explain your response in detail.  

 

Magnet Networks agree with ComReg’s classification of intra migration. 

 

Q. 2. Do you agree or disagree that the premium for Intra Migration should  

be reviewed? Please explain your response in detail  

 

Magnet Networks agrees that the premium should be reviewed as it is currently too 

high and is acting as a barrier to moving customers up the broadband value chain. 

 

Q. 3. Do you agree or disagree with ComReg’s preliminary opinion that there  

is no option being bought by the OAO for Intra Migration? Please explain your  

response in detail.  

 

Magnet Networks agree with ComReg’s preliminary opinion that there is no option 

being bought by the OAO for Intra Migration. When an OAO decides to invest in 

LLU it does a cost analysis.  After this analysis it contacts eircom and signs an 

agreement to unbundle an exchange.  At the signing of this agreement the operator 

obtains a call option which allows an OAO, once it feels it is the correct time, to call 

on eircom to sell the LLU product to them.  In the meantime, whilst the OAO is 

utilising eircom’s bitstream, eircom is benefitting from the premium of that call 

option.  Thus, the option had been bought when purchasing the agreement to 

unbundle the exchange and not at the actual migration stage.  The migration is just 

the OAO exercising that option already purchased. 

 

Q. 4. Do you agree or disagree that the appropriate mechanism for Eircom  

to recover such a migration option value is in the current Bitstream price as  

set by the current retail minus price control? Please explain your response in  

detail.  

 

Magnet Networks agree that the appropriate mechanism for eircom to recover such a 

migration option is through the current bitstream price.  Magnet Networks believes 

that the OAO should not be penalised for moving a broadband customer up the 

broadband value chain.  The OAO has investing in unbundling the exchange and the 

Intra Migration charge further penalises them. 

 

Q. 5. Do you believe any issue associated with stranded Bitstream assets  
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following a migration from Bitstream should be dealt with under a review of  

Bitstream pricing planned for 2009 where a cost plus regime will be  

considered? Please explain your response in detail  

 

Magnet Networks agree that any issue associated with the stranded bitstream assets 

should be dealt with in a further consultation.  Through this further consultation each 

party can give ideas in relation to how to utilise the assets. 

 

Q. 6. Do you agree or disagree that if the current Intra Migration Premium  

were to continue for Intra migrations (for example from Bitstream to LLU),  

that this could have a negative impact on investment by OAOs in retail  

broadband over the medium to long term? Please explain your response in  

detail.  

 

If the current intra migration premium were to continue Magnet Networks would not 

upgrade its bitstream customers to either lineshare or full LLU.  Currently, Magnet 

Networks has failed to implement a migration project due to the high cost of 

migrating a customer to lineshare or full LLU.  Magnet Networks has bitstream 

customers within their LLU footprint but due to this premium these customers will 

not be migrated as it does not make economic sense to migrate them.   

 
Intra 
Migration 
ROI.      

      

 

Bitstream 
cost 

(Average) 

Line 
share 
cost Difference 

Cost to 
migrate 

payback 
in 

months 

 €13.96 €8.42 €5.54 €48.50 9 

 €13.96 €8.42 €5.54 €95.50 18 
Proposed 
Lineshare 
Pricing €13.96 0.75 €13.21 €48.50 4 

 

Above is an outline of the cost to migrate these customers from bitstream to 

lineshare together with a return on investment for this migration.  This return on 

investment is only calculated based on the cost of migrating these customers and not 

for the actually infrastructure and licence cost of unbundling the exchange.   At the 

current price it would take Magnet Networks 18 months to recover their cost for 

migrating a customer from bitstream to lineshare.  With the proposed reduction in 

the Intra Migration premium this falls to 9 months.  If Comreg also implement their 

Line share price reduction the return will only take 4 months which makes it an 

imperative for Magnet Networks to migrate their customers. 

 

Q. 7. Do you agree or disagree that an Intra Migration Premium is contrary  

to the principles set out in paragraph 2.2? Please explain your response in  

detail.  

 



Intra Migration Premium: Submissions received 

 

 

            ComReg 09/77s 

 

 

Magnet Networks strongly agree that the Intra Migration cost is contrary to the 

objectives set out at paragraph 2.2 of this consultation.  The Intra Migration 

Premium violates the tenet of each objective as follows:- 

 

1. Promote Competition 

It is evident that imposing an intra migration premium prevents competition in 

the generic broadband marketplace.  It ensures that OAO’s remain purchasing 

eircom’s bitstream product rather than innovating within the LLU sphere.  This 

premium makes investment unattractive and without investment effective 

competition cannot take place. 

 

2. Promote interests of the users within the community 

Users interest have shifted from using the internet as a mere tool to book flights 

or order books to somewhere they watch videos, stream movies, listen to radio 

stations e.g. RTE’s Operation Transformation allows viewers to log on and 

follow exercise programmes and cooking demos.  Users are now using more 

bandwidth intensive applications and with eircom’s bitstream a users 

bandwidth is capped at a contended rate of 7.6Mbps or if some are lucky a 

contended 12Mbps.  By having an Intra Migrating Premium eircom are making 

it unattractive and difficult for OAO’s to migrate their customers. This barrier 

is preventing the user from receiving higher uncontended broadband speeds.  

These higher speeds will enable customers residential or business to watch 

these cooking demo’s, work from home, virtual call centres etc.  Imposing an 

Intra Migration premium is hindering and fettering the users interests. 

 

3. Ensure that there is no distortion or restrictive of competition 

Imposing a premium to move from a poorer quality service to a higher quality 

service surely is a blatant restriction on competition.  Effectively, it is hindering 

a competitor from providing a better service for the same if not a cheaper price. 

This premium restricts investment making unbundling economical ineffective.  

Hindering investment is ensuring that competition is restricted and distorted 

ensuring that the end user has no choice. 

 

4. Encouraging efficient investment in infrastructure and promoting competition. 

How can a ‘premium’ promote efficient investment and competition?  With the 

bitstream price 52 cent higher than the LLU price there is no incentive to 

unbundle exchanges.  However, once these exchanges are unbundled and the 

investment is made by the OAO the OAO is again penalised if they want to 

provide their current bitstream customer within that exchange a better service.  

Please see the previous return on investment table showing that there is no 

incentive for an OAO to migrate bitstream customers.  Thus, the premium does 

not encourage competition but actually fetters it and hinders efficient 

investment. 

 

5. Encouraging access to the internet at a reasonable cost to the end users. 

OAO’s would love free and fair unfettered competition.  This competition 

would ensure reasonably priced broadband and would saturate the market to 

ensure that the majority of the population have access to reasonably priced 

broadband.  However, this premium further inhibits an OAO from migrating 
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customers and makes unbundling unattractive as it is a cost borne by the OAO 

and invariably passed on to the end user, thus raising broadband prices.  

Therefore, these broadband prices look unreasonable when compared with the 

eircom bitstream offering.  Eircom can ensure their pricing is at all times 

structured so that LLU pricing looks unreasonable, to the end user.  This 

premium does not encourage reasonably priced broadband to the end user.  

 

Overall, the Intra Migration premium prevents the effect implementation of the five 

objectives by fettering competition, penalising the end user and preventing access to 

higher speeds at a reasonable cost. 

 

Q. 8. If you believe a premium should be charged for Intra Migration (for  

example from Bitstream to LLU), what premium would you believe is  

appropriate and when should this premium be paid by OAOs? Please explain  

your response in detail.  

 

Magnet Networks does not believe that a premium should be paid as Magnet 

Networks is already penalised when unbundling the exchange.  The costs of 

unbundling the exchange not only include the backhaul costs but also include the 

licence cost, the cost of having an eircom project manager, which is mandatory, the 

continuous costs of fault repairs, line rental etc.  Thus, no premium should apply 

because it already exists with the licence fee.   

 

Q. 9. Do you have any further views on the theory of option value that has  

not been considered by ComReg when setting regulated wholesale prices?  

Please explain your response in detail.  

 

No, Magnet Networks has no further views. 

 

Q. 10. Do you have any further views on the Intra Migration Premium  

methodology as set out in Eircom’s report published as 08/105a, other than  

that set out by ComReg in this consultation? Please explain your response in  

detail.  

 

No, Magnet Networks has no further views. 

 

Q. 11. Do you have any experience of, or know of, any similar charging  

mechanism using an option value in other European member states? Please  

explain your response in detail.  

 

Magnet Networks are not aware of any other member states using an option value 

charging mechanism. 

 

Q. 12. Do you agree or disagree that there are no other costs for  

consideration in the Intra Migration Premium? Please explain your response in  

detail.  

 

Magnet Networks disagree.  There is an issue with inter migration ‘v’ intra migration 

costs.  Migrating from one OAO to another costs €66 (Comreg Information Notice 
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07/25) as opposed to the intra migration charge of €98.50.  It is the same process 

with different costs.  Thus, these should be considered especially as it is a more 

complex process than Intra Migration and yet is cheaper.  Thus, any excess in Inter 

Migration should also be reduced. 

 

Q. 13. Do you agree or disagree with ComReg’s proposed pricing for the  

Intra Migration Premium being set at €0(NIL)? Please explain your response  

in detail.  

 

Magnet Networks agrees with ComReg’s proposed pricing.  Magnet Networks feel 

that eircom has recovered all their costs as they are not taking any risk as the expense 

of the LLU and unbundling exchanges ensure that eircom recover their projected loss 

of a bistream customer.  Also, LLU ensure that eircom recover their sunk cost thus 

anything above this is profit, through a line rental fee. 

 

Q. 14. Do respondents believe that the draft text of the proposed decision  

instrument is from a legal, technical and practical perspective, sufficiently  

detailed, clear and precise with regards to the specifics proposed? Please  

elaborate on your response  

 

Magnet Networks believes that the draft text is detailed, clear and precise and is in 

adherence to ComReg’s legal requirements. 

 

 


