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Introduction and summary 

1.1 In January 2023, The Commission for Communications 
Regulation (ComReg) published the provisional findings of its 
market review of the wholesale local access (WLA) and 
wholesale central access (WCA) markets.1 Oxera supported 
ComReg in reaching its provisional conclusions by providing 
recommendations on the most appropriate wholesale price 
control and MST obligations for the next five years, in relation to 
those services over which ComReg provisionally concluded that 
Eircom holds SMP. We produced two Expert Economic Reports: 

• The 'Oxera Part 1 Report’ 2 in which focussed on wholesale 
price controls to address concerns about excessive 
pricing and exclusionary behaviours. Specifically, we 
considered the need for and—where appropriate the 
design of—wholesale price control obligations for the 
monthly rental fees for FTTC VUA and FTTH3 VUA services 
(NGA services) in the Commercial NG WLA Market. 

• The ‘Oxera Part 3 Report’4 which focussed on the need for 
ex ante obligations to address the concerns of a margin 
squeeze occurring and the options available to ComReg. 
Specifically, we considered the need for and, where 
appropriate, the design of ex ante MSTs for FTTC VUA and 
FTTH VUA services (NGA services) in the Commercial NG 
WLA Market. 

1.2 Following our assessment, our recommendation to ComReg was 
that price regulation of NG VUA services, in the WLA market 
where Eircom has SMP, should follow an anchor pricing 
approach. We recommended that this approach should include: 

 

 
1 ComReg (2023), ‘Market Reviews; Wholesale Local Access (WLA) provided at a fixed location; 
Wholesale Central Access (WCA) provided at a fixed location for mass-market products; 
Consultation and Draft Decision; ComReg 23/03’, 9 January, paras 9.502–9.520. Hereafter referred 
to as ‘ComReg 23/03’. 
2 Oxera (2022), ‘WCA/WLA market review; Oxera report: Part 1’, 16 December. Hereafter referred to 
as the ‘Oxera Part 1 Report’. 
3 We note that in the 2023 Consultation ComReg used the term FTTH, as did Oxera in the Oxera Part 
1 and Part 3 reports. In its Decision, ComReg has adopted the term FTTP on the basis that this is 
more appropriate as refers to fibre to all premises, homes and businesses. In this report, we use the 
terms FTTH and FTTP interchangeably. 
4 Oxera (2022), ‘WCA/WLA market review; Oxera report: Part 3’, 16 December. Hereafter referred to 
as the ‘Oxera Part 3 Report’. 
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• pricing continuity of FTTC VUA services, taking as a 
starting point the current price from the BU LRIC+ model 
(which in July 2023 will be €19.12), with any future price 
increase limited to no more than inflation (CPI-0%)—i.e. a 
flat, real price cap; 

• pricing freedom on FTTH VUA services; 
• a requirement on Eircom to make available a FTTC-like 

service over its FTTH network and to provide this service 
at the regulated price of FTTC in line with the above 
recommendation. This service would be made available in 
advance of the implementation of copper switch off at 
the point when new FTTC connections are no longer 
available, including in those areas where FTTC is not 
currently available, but FTTH is. 

1.3 In addition to our recommendations for controls to protect 
against excessive monthly rental prices, we considered whether 
the current regulatory approach to wholesale commercial 
offers (e.g. discounts and promotions) needed to be revised, in 
line with ComReg’s objective to promote competition and 
encourage investment, including by ensuring that investment by 
other operators is not jeopardised (e.g. were Eircom to set 
prices too low). 

1.4 In recognition of the fact that lower wholesale prices could lead 
to good outcomes for consumers,5 we recommended that, 
instead of banning wholesale promotions and discounts, as is 
currently the case (subject to an exceptional circumstances 
review), it would be more proportionate to allow Eircom to 
launch price reductions or other wholesale offers in certain 
circumstances. However, in order to safeguard against 
exclusionary behaviours, including pricing practices that might 
impair investment by alternative network operators, we 
recommended that any wholesale commercial offers (e.g. 
discounts and promotions) would need to be first assessed and 
approved by ComReg on an ex ante case by case basis and in 
line with a number of key principles.  

 

 
5 We use the term consumers to refer to users downstream of Eircom wholesale, which could 
include wholesale access seekers and ultimately end users. Ultimately, policies designed to prevent 
excessive pricing are to protect consumers as end users, in line with ComReg’s objectives. 
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1.5 Specifically, ComReg must be satisfied that Eircom’s wholesale 
pricing practices:  

• are unlikely to have a material impact on economically 
efficient alternative investment by alternative network 
operators that are either investing or planning to invest in 
very high capacity networks (VHCNs);  

• will generate clear and demonstrable benefits, in terms of 
being a critical element of Eircom’s investment plans, 
and/or that the prices will deliver benefits for consumers. 

1.6 At the time of the Oxera Part 1 Report, we also recommended 
that a price floor should be imposed on FTTH VUA services, with 
the intention of preventing Eircom from setting prices below the 
costs of provision. 

1.7 In the Oxera Part 1 Report, we also assessed the need for the 
continuation of controls on FTTH connection and migration 
charges, which are currently required to be set at the same 
level.6 We observed that Eircom has lowered its connection (and 
migration) charges to zero. We commented that if this charging 
behaviour were to continue and become the norm during the 
market review period, concerns about the level of connection 
charges affecting customers’ decisions to take up FTTH, and any 
potential distortions to competition resulting from above-cost 
migration charges, may continue to be unwarranted.7 However, 
we also noted that as the number of customers connected to 
Eircom’s FTTH network increases over time such that the large 
majority of customers changing RSP would face migration 
charges (if the wholesale charges increase above zero and 
these are passed on to end-users), and as a result, there could 
be a distortion to competition whereby customers face a higher 
cost to switching through high migration charges being passed 
through at the retail level. In this case, we stated that ComReg 
could consider requiring migration charges to be set in line with 
their incremental costs. 

1.8 ComReg took the recommendations from the Oxera Part 1 
Report into account in reaching its provisional conclusions, as 

 

 
6 Provided that, together, the price does not exceed the level that would allow Eircom to recover its 
customer-specific connection-related investment over the lifetime of the underlying assets. 
7 As we set out in section 7 below, Eircom has extended the zero FTTH Connection/Migration 
Charge. ComReg Information Note 23/29. Available at: 
https://www.comreg.ie/media/2023/03/ComReg-2329.pdf. 

https://www.comreg.ie/media/2023/03/ComReg-2329.pdf
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set out in its consultation and draft decision.8 ComReg largely 
accepted our recommendations, but with some amendments, 
proposing to take a different approach on some issues, namely: 

• Where the ‘emulated’ service should be introduced and on 
what terms—ComReg proposed that the emulated service 
only be required to be provided in those areas where FTTC 
is currently present and only introduced in an exchange 
area from the time that Eircom ‘initiates the withdrawal of 
FTTC in the exchange area’.9 

• The approach to connections and migrations—ComReg 
proposed that connection/migration charges should be 
equal and subject to a cap of €100. 

1.9 As part of the consultation process, ComReg received 
comments from 10 interested parties who commented on its 
proposals, including those set out above. 10 

1.10 To support ComReg in reaching its final Decision, we have 
prepared this report (the ‘Oxera Updated Part 1 Report’) as an 
addendum to the Oxera Part 1 Report. In this report, we consider 
the views of respondents provided to the Consultation and 
consider the implications for the recommendations presented to 
ComReg in the Oxera Part 1 Report, before providing our final 
recommendations to ComReg. 

1.11 To the extent that consultation responses focus on the specific 
proposals of ComReg that took a different position to our 
recommendation in the Oxera Part 1 Report, we do not provide a 
direct response to those comments.  

1.12 In this report, we take each of the key recommendations in turn 
and assess the responses received and our position on the 
same. Specifically, we consider: 

• FTTC pricing continuity 
• FTTH pricing flexibility 
• The emulated service 
• Price floor 

 

 
8 ComReg 23/03. 
9 ComReg 23/03, para 9.279. 
10 ComReg received responses from: ALTO, BT, Eircom, Imagine, NBI, SFG (ENET), Siro, Sky, Virgin 
Media, and Vodafone. ComReg also received consultant reports from Copenhagen Economics (on 
behalf of Eircom) and SPC Network (on behalf of Virgin Media). 
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• Commercial offers 
• Connection/migrations charges 
 

1.13 For each, we provide a brief summary of the recommendation 
set out in the Oxera Part 1 Report, the provisional position 
adopted by ComReg in its consultation, and a high level 
summary of the position of the respondents to that issue. We 
then set out our, position, including any direct responses to 
specific points raised by respondents, and set out our final 
recommendation. 

1.14 Having considered the submissions to ComReg’s consultation, 
our final recommendations are as follows: 

• Maintain the FTTC pricing continuity proposals, with a 
starting price of €19.12 and a ceiling on price rises in line 
with CPI-0%,  

• Maintain pricing flexibility on FTTH, with the FTTC service 
acting as an anchor. 

• Maintain the requirement for an emulated FTTC service to 
be made available in a given exchange area on copper 
switch off (i.e. from the time Eircom ceases to offer FTTC 
connections or migrations in any part of that Exchange 
Area.11) 

• Maintain the recommendation for a price floor on FTTH 
VUA pricing with the FTTC VUA price as a ‘proxy’ for the 
floor (in the absence of an FTTH cost model), and Eircom 
should be allowed to reduce this price floor conditional on 
providing evidence of its own costs to demonstrate its 
pricing is not set below costs. ComReg should also 
consider requiring FTTC prices to be lowered to match any 
reductions in FTTH pricing below the level of FTTC VUA 
prices, particularly in areas where there is not (yet) FTTH 

• Maintain recommendation to relax the ban on commercial 
offers, but with safeguards in place, with proposals 
assessed on a case-by-case basis. We also recommend 
ComReg seek inputs from stakeholders to broaden the 
assessment beyond information provided by Eircom, 

 

 
11 This corresponds to ‘Milestone 1’ (where Stop Sell is implemented) or ‘Milestone 2’ (where Stop 
Sell is not implemented) of the Draft Decision on Migration from Legacy Infrastructure to Modern 
infrastructure. See: ComReg (2023), ‘Framework for the Migration from Legacy Infrastructure to 
Modern Infrastructure, Response to Consultation and Decision, ComReg 23/102, Decision D09/23’, 1 
November. 
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where this could provide valuable additional evidence on 
the potential impact of the offers on alternative network 
operators. 
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2 FTTC Pricing continuity 

 

 

Box 2.1 Summary of position to date 

 Oxera Part 1 Report recommendation:  

We recommend pricing continuity of FTTC VUA services, taking as a starting 

point the current price from the BU LRIC+ model (which in July 2023 will be 

€19.12), with the price allowed to increase in future by no more than inflation 

(CPI-0%)—i.e. a flat, real price cap 

In the presence of the proposed wholesale price control on FTTC VUA, ex 

ante margin squeeze obligations should not be imposed on FTTC VUA. 

ComReg consultation proposal:  

To apply a price cap of ‘CPI-0’ to the currently cost oriented FTTC VUA prices 

post 30 June 2024. This approach, referred to as “pricing continuity”, allows 

for changes to underlying costs to be reflected in prices while mitigating the 

risk to end users of excessive prices, both directly for FTTC and indirectly for 

FTTH. 

 Source: Oxera (2023), ‘WCA/WLA market review; Oxera report: Part 1’, 16 
December, Box 4.1; ComReg 23/03, para 9.220(b). 

 
 

2.1 Summary of respondents’ views 
2.1 Eircom and SIRO agreed with the approach of real pricing 

continuity. Eircom considered that a price cap (subject to CPI 
adjustment) provides a balance between allocative and 
dynamic efficiencies, ‘which should be of key concern to 
ComReg at this particular juncture’.12 SIRO agreed that the real 
pricing continuity approach ‘allows for changes to underlying 
costs to be reflected in prices while mitigating the risk to end 
users of excessive prices, both directly for FTTC and indirectly 

 

 
12 Eircom ‘Response to ComReg Consultation and Draft Decision: Market Reviews – WLA provided at 
a fixed location and WCA provided at a fixed location‘ [Non-confidential version], 3 March, Annex 3, 
para. 196. 
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for FTTH.’13 SIRO also recognised that the approach was 
appropriate given ‘the level of uncertainty that currently exists 
in respect of cost and demand forecasts due to the ongoing 
transition from copper to fibre networks, and recognising the 
extent that this uncertainty is further compounded by the 
continuing economic uncertainty in respect of future cost 
trends, that its proposed pricing continuity approach (applying 
CPI-0 price cap annually to the currently cost oriented FTTC VUA 
prices post 30 June 2024) is the most appropriate form of price 
control for a review period where investment by network 
operators in the expansion of their FTTH network footprints is 
expected to continue.’14 

2.2 Virgin Media was also supportive of the proposals, noting that it 
is right to move away from an approach based on strict cost 
orientation, where determined prices are set by reference to 
detailed cost modelling. It commented that allowing reasonable 
returns to be made gives a good signal to investors in VHCN and 
using inflation as a proxy for movement in costs protects 
consumers from excessive pricing.15 

2.3 There was also general agreement for the idea in principle from 
others, but some concerns were raised about the starting price 
level and the link to CPI for price rises: 

• NBI noted that allowing the price to rise by CPI is ‘quite 
generous’. In this regard, it argued that ComReg has not 
explained what costs are likely to change in the future, or 
why and suggested it may be more appropriate for 
ComReg to require some justification for any increase in 
FTTC prices, while capping the maximum increase at CPI.16 

• Sky and SFG considered that linking to CPI is risky as 
prices will rise quickly to a point where they may not 
provide an effective constraint on pricing/profits on 

 

 
13 SIRO (2023), ‘WLA/WCA Market Review Response’ [Non confidential version], March, response to 
question 8, p. 20.  
14 SIRO (2023), op. cit., response to question 8, p. 20. 
15 Virgin Media (2023), ‘Virgin Media response to: ComReg’s Wholesale Local Access and Wholesale 
Central Access Market Reviews’ [Non-confidential version], March, pp. 26-27 
16 NBI (2023, ‘Wholesale Local Access provided at a fixed location and Wholesale Central Access 
provided at a fixed location for mass-market products. Response to ComReg’s Consultation and 
Draft Decision 23/03’ [Non-confidential version], 3 March, response to question 8, p. 10 
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prevalent FTTC services and may impact on the 
effectiveness of the anchor on FTTH17 

• Virgin Media stated concerns that the starting price is too 
low as the ANM would have had lower inflation 
assumptions that have been observed in practice.18  
 

2.2 Oxera’s response 
2.4 The objective of the proposal for real pricing continuity on FTTC 

VUA services (for which Eircom has been found to have SMP) 
was to provide a constraint on the extent to which Eircom’s 
prices of FTTC VUA could rise, without the need to continue 
using and updating the current cost models ComReg used to 
inform the cost oriented prices for FTTC-based services up to 
June 2024,19 which would not be proportionate in a world where 
take up of FTTC is declining.  

2.5 As considered in detail in the Oxera Part 1 Report, the benefits of 
engaging in an exercise to further update the existing FTTC cost 
models or undertake the construction of a new FTTC BU LRIC+ 
model (or models) to calculate costs/prices beyond 202420 need 
to be set against the costs, in time and resources, of the 
exercise, notwithstanding the practicalities of obtaining 
information on copper-based VDSL assets at this stage.21 
Furthermore, it is not clear whether there are large benefits to 
engaging in an exercise whose core assumption is that an HEO 
would continue to invest in an FTTC network as a modern 
equivalent asset at a time when both Eircom and alternative 
network operators are rolling out FTTH networks. Over time, 
telecoms services will be increasingly provided over FTTH 
networks, calling into question a costing approach based on a 
hypothetical steady-state FTTC network. In this regard, if the 
current FTTC prices are deemed already to be in line with 
modelled costs, a simpler approach to setting prices for FTTC 
VUA to prevent excessive pricing on FTTC VUA (given Eircom has 

 

 
17 Sky (2023), ‘Sky’s response to ComReg’s Consultation and Draft Decision: Market Review of 
Wholesale Local Access and Wholesale Central Access’ [Non-confidential version], 3 March, 
response to Question 8, p. 5. SFG (2023) response to question 8, pp. 27 – 28. 
18 Virgin Media, op. cit., p. 27. 
19 To inform the cost oriented prices for FTTC-based services up to June 2024 ComReg has relied on 
three related cost models: The ANM, the NGN Core Model, the NGA Cost Model. See ComReg 23/03 
para 9.246. 
20 The current FTTC prices are set until 2024 only. See ComReg (2021), ‘Regulated Wholesale Fixed 
Access Charges – Review of the Access Network Model – response to consultation and final 
decision’, D11/21, December 20, Table 3. 
21 Oxera (2022), ‘WCA/WLA market review; Oxera report: Part 1’, 16 December. Paragraph 4.33 – 
4.38. 
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SMP) and also limit FTTC price rises, so they can still provide an 
effective anchor on the FTTH VUA prices, which are otherwise 
unconstrainted (as discussed in section 3 below) would be to 
adopt 'pricing continuity'- i.e. to allow no price increases over 
the existing FTTC prices (beyond inflation). 

2.6 Starting with the latest price from the FTTC cost model, as an 
indication that prices are cost oriented, and then indexing it 
forward by CPI to ensure continued recovery of costs is a simple 
way of operationalising this. Given current FTTC prices are 
already cost-oriented and if general inflation trends are a 
reasonable predictor of how the costs in a hypothetical FTTC 
model may be expected to evolve, then real pricing continuity 
can be appropriate. As recognised by Virgin Media in its 
response, ‘By using inflation as a proxy for the movement of 
costs, the approach also aims to maintain (albeit less 
intrusively) the relationship between price and cost’.22 

2.7 However, some respondents raised a concern that by allowing 
the FTTC VUA price to rise in line with inflation, particularly in the 
current high inflationary period, this could lead to large price 
increases that would weaken the constraint on both FTTC VUA 
pricing (allowing Eircom to make greater returns on the legacy 
network) and its role as a constraint on FTTH prices via the 
anchor.  

2.8 Given, the starting level of prices for FTTC VUA in 2024 will come 
from the modelled regulated, cost-oriented prices, which as 
noted by Virgin Media, will not capture the full extent of the 
observed inflation in recent years, and that the rate of inflation 
may be slowing, the scope for significant price rises may be less 
of a concern going forward. However, to the extent that there 
are concerns about how high price rises could be in a high 
inflationary environment with a CPI-0% cap, ComReg could 
consider using an alternative index, or to abate CPI by the 
historical difference between it and new build costs. However, 
we recognise the challenge that such an index is not readily 
available and that gathering sufficiently detailed evidence 
would be a complex exercise.  

 

 
22 Virgin Media, op. cit., pp. 26-27 
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2.9 Alternatively ComReg could consider imposing mechanisms that 
can be put in place to limit price rises to the lower of CPI or a 
set percentage, however, any percentage chosen would likely 
be arbitrary.23 In that case, it would be overly simplistic to 
simply establish a lower percentage on which prices can 
increase (for example, by just limiting price increases to 2%) 
without considering the underlying cost base and how that 
could be expected to evolve over-time . In this regard, seeking to 
take a more detailed assessment of different indexes to apply 
to different costs in a way to have a more direct relationship 
between prices and costs can become complex and even 
require further assumptions or modelling to implement, which 
raises questions of proportionality, when considered alongside 
the alternative of the simple CPI+0% approach. 

2.10 While recognising that maintaining the simple approach of 
continuing with a general CPI+0% allowance may be expected to 
produce a slightly higher price path than compared to a 
hypothetical BU LRIC+ model for FTTC prices (particularly if CPI 
rises at a level higher than the costs of network provision), this 
approach is aligned with ComReg's objectives and published 
strategy statement.24. Indeed, this approach would tilt the 
balance slightly towards incentivising investment between 
competing network infrastructures, while still providing 
protection for consumers by limiting the extent to which prices 
can rise to general inflation levels. Virgin Media recognised this 
in its response, commenting that, ‘By allowing reasonable 
returns to be made from the regulated price, this approach 
gives a good signal to organisations investing / planning to 
invest in VHCN networks (including Eircom, SIRO, and Virgin 
Media) that they should be able to make a reasonable return in 
the medium term for their investments, which will be crucial for 
ComReg to meet its objective of fostering investment in VHCN 
networks.’25 

 

 
23 For example, in the Netherlands the national regulatory authority (ACM) recently approved a 
pricing commitment from KPN for the next 8 years, in which regulated tariffs have been lowered by 
c. 10% and thereafter are allowed to rise in accordance with a ‘moderated’ CPI-inflation index. For 
example, for recently and newly built networks: (i) if the CPI rate is below 4%, a maximum of 2% 
applies; (ii) if the CPI rate is above 4%, the maximum indexation is CPI minus 2%. For 2023 and 2024, 
the indexation is capped at 3.5%. 
24 For example see ComReg (2023),Electronic Communications Strategy Statement: 2023-2025, 
ComReg 23/34. Section 3.4.3. 
25 Virgin Media, op. cit., p. 27 
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2.11 For similar reasons, in the Oxera Part 1 Report we also argued 
that a pricing continuity approach may incentivise a speedier 
migration towards FTTH services (where they are available), 
provided that FTTH prices stay constant or increase at a lower 
rate than general inflation.26 This may not be an unreasonable 
assumption given that for networks already being built, some of 
the costs would have been secured in advance of the high 
inflation, and so the costs of building the Eircom FTTH network, 
for example, may not have been exposed to the full price 
increases indicated by CPI. 

2.12 Further, we note that the cap at CPI+0% is a ceiling on the 
possible price rises of Eircom for FTTC VUA and Eircom is not 
required to price up to this level. The concern for excessive 
pricing on FTTC may be more prevalent in areas where FTTH is 
not (yet) available, and customers do not have the choice of 
migrating onto a better service. However, in areas where FTTH is 
being introduced, or already present, as discussed in the 
context of the price floors below (see section 5 below) if Eircom 
wanted to lower its FTTH prices below the FTTC price in (e.g. to 
respond to competition) then it would have to demonstrate 
FTTH costs are lower than the FTTC price. In this case, there may 
be a good case to require the FTTC price to also fall, and to do 
so nationally.27 This would provide a mechanism to add some 
additional protection on excessive pricing for FTTC VUA even in 
areas where FTTH is not present. 

2.13 While the FTTC price will also act as an Anchor pricing 
constraint on FTTH prices, SFG noted that a rising anchor would 
allow ‘the price of what it was supposed to restrain to also 
continually rise’.28 Contrary to what SFG argue, we do not 
consider this to be a “floating anchor”, given the anchor is fixed 
in real terms. It is the case that we need a simple method for 
keeping the anchor fixed in real terms, for which CPI can be a 
reasonable approximation. While some other respondents also 

 

 
26 Oxera (2023), ‘WCA/WLA market review; Oxera report: Part 1’, 16 December. Para 4.42 – 4.43 
27 In areas where there is no FTTH yet, and only FTTC VUA, customers of FTTC in those areas should 
be protected from FTTC pricing continuing to rise above cost. If Eircom demonstrates that FTTH 
costs are lower than the proxy price floor (FTTC VUA), then a requirement to also lower FTTC prices 
could be justified (if the “true” costs of FTTH are lower than the existing FTTC price floor, then it is 
likely that the “true” costs of FTTC are also lower than this). Without this requirement, there may be 
adverse incentives that would slow roll out of FTTH to areas where there is currently only FTTC, 
which is constrained only to real pricing continuity. Having a requirement for any reduction in FTTH 
prices to be met by a reduction in FTTC prices could re-enforce a restriction on excessive pricing on 
FTTC only areas. 
28 SFG, op. cit., pp 27 - 28. 
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questioned the impact of rising FTTC prices on the constraining 
effect on FTTH prices, we note that the idea that the 'anchor' 
would be weaker, all else equal, cannot be denied. However, 
there will still remain a constraint as long as the FTTC price is 
below the FTTH price. We also note that increases in the FTTH 
price may be limited given the introduction of what Eircom 
refers to as a ‘price guarantee’, which may limit the degree of 
price increases Eircom applies to FTTH VUA.29  

2.14 With regard to the starting price for FTTC VUA being taken from 
the current regulated FTTC cost-oriented pricing, Virgin Media 
expressed concerns that this could be ‘too low’ if inflation has 
been higher than what was included in the model. It commented 
that a starting price that is ‘too low’ could slow down migration 
to FTTH if it keeps the FTTC price artificially low. We recognise 
that the starting price for FTTC VUA (based on the current cost 
models) may be lower than had the modelling included inflation 
assumptions that were more aligned with the high inflationary 
environment in recent years. However, for this to have an impact 
on migration from FTTC to FTTH, it would have to be the case 
that the costs of FTTH roll out have also been increasing over 
time (during the inflationary period) and that these may have 
risen at a greater rate than regulated FTTC prices. In this case, it 
could be possible that Eircom and others may have to increase 
the price of FTTH services at a greater rate than FTTC prices, to 
reflect the higher costs, and if this widens the 'gap' between 
FTTC and FTTH prices, could have an impact on the speed of 
migration. However, we note that Eircom has published a 'price 
guarantee’ that holds its FTTH VUA price increases to 1.5% 
annually for from 3 July 2023 to 30 June 2029 and CPI thereafter 
for 4 years until June 2033.30  

2.15 Further, for the reasons considered above, we consider that 
using the starting price taken from regulated, cost-oriented 
FTTC prices and allowing FTTC prices to rise with CPI+0% strikes 
a balance between encouraging investment incentives and 
providing some degree of protection to FTTC customers 

 

 
29 We note that Eircom’s 'price guarantee’ is not a legally-binding regulatory commitment, but 
rather a self-imposed pricing policy. Eircom explains that the price guarantee will limit FTTH VUA 
price increases to 1.5% annually for from 3 July 2023 to 30 June 2029 and CPI thereafter for 4 years 
until June 2033. See, Eircom’s Access Reference Offer document, pp. 60-61. Available at: 
https://www.openeir.ie/wp-content/uploads/2023/07/ARO-Price-List-V26_0-Unmarked-
05072023.pdf 
30 Eircom’s Access Reference Offer document, pp. 60-61. Available at: https://www.openeir.ie/wp-
content/uploads/2023/07/ARO-Price-List-V26_0-Unmarked-05072023.pdf 
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(especially when considered together with other protections in 
place).  

2.3 Oxera’s final recommendation 
2.16 Given the current high inflationary environment, some 

respondents expressed concern that the FTTC price will be set 
at too low a level (to start with), while others consider the FTTC 
price will rise too quickly and thus not provide a good constraint 
on FTTC prices (or on FTTH prices via the anchor). On balance, 
across the comments put forward, and in line with our 
assessment at the time of the Oxera Part 1 Report, and 
consistent with our comments above, we consider to maintain 
the approach, of real pricing continuity (CPI+0%). 

2.17 This recognises the complexity of adopting alternative 
approaches, while also noting that the approach taken can 
have the benefit of incentivising investment between competing 
network infrastructures, while still providing protection for 
consumers by limiting the extent to which prices can rise to 
general inflation levels. Consumers are further protected by the 
link between reductions in FTTH pricing and FTTC pricing 
proposed under the price floors (as set out in section 5) and this 
may be strengthened by Eircom’s ‘price guarantee’ on FTTH VUA 
prices.  
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3 FTTH pricing flexibility 

 

 

Box 3.1 Summary of position to date 

 Oxera Part 1 Report recommendation:  

Oxera’s recommendation is for ComReg to continue with pricing flexibility on 

FTTH VUA services, subject to maintaining an  ‘anchor’ based on flat, real 

prices (pricing continuity) for FTTC VUA services, taking the regulated FTTC 

VUA price at the end of the current price review period (2023) as the starting 

point. 

ComReg consultation proposal:  

ComReg proposes to continue  its policy of allowing pricing flexibility to 

Eircom in respect of FTTH, and in particular, proposes not to impose an 

obligation of cost orientation as regards FTTH. 

ComReg proposes to continue permitting pricing flexibility for FTTH VUA 

subject to maintaining a pricing anchor based on a regulated FTTC VUA 

price. 

 Source: Oxera (2023), ‘WCA/WLA market review; Oxera report: Part 1’, 16 
December, para 4.110; ComReg 23/03, para 9.224. 

 
 

3.1 Summary of respondents’ views 
3.1 Alto and BT agreed with the approach noting that the FTTC 

anchor product approach should potentially provide some 
certainty of pricing to assist the end-user migration from copper 
to fibre.31 

3.2 Virgin agreed with the approach, noting that ‘It helps to 
underpin the separate strategy of giving price flexibility to 
Eircom in relation to FTTP VUA  (provided that the prices are 
above a price floor), whilst helping to prevent the risk of FTTP 
VUA prices becoming excessive.’ It also considered that, at this 

 

 
31 See BT, op. cit., p. 9 and ALTO (2023), Consultation: WLA and WCA Market Reviews – Ref: 23/03 
Submission By ALTO’ [Non-confidential version], 3 March, p.9.  
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point in time, FTTC VUA is a credible anchor, provided the anchor 
remains relevant, which may require monitoring by ComReg.32  

3.3 Eircom agreed with the general approach but proposed that it 
may not be needed in areas where there are sufficient 
constraints on FTTH, and that a low priced anchor could reduce 
flexibility.33 

3.4 NBI, considered that there would be no anchor at CSO and 
raised the concern that this would mean no constraints on FTTH 
pricing beyond that point.34 

3.2 Oxera’s response 
3.5 We consider that continuing with an FTTC anchor pricing 

approach with pricing flexibility on FTTH is still warranted during 
the next five-year market review period. In particular, we 
consider that the anchor pricing approach will strike the most 
appropriate balance between: 

• offering protection to customers from the risk of 
excessive prices (due to the fact that FTTC and FTTH 
services are in the same market and will be substitutable, 
and hence will act as a constraint on the pricing of FTTH 
services), and 

• providing investors in FTTH networks with an opportunity 
to earn fair returns by not directly capping FTTH prices 
too early, which could undermine the investment 
incentives. 

3.6 Specifically, while no direct price control is proposed for FTTH 
VUA, the risk of excessive pricing, is nevertheless appropriately 
addressed by the constraint arising from price controlled FTTC 
VUA (which continues to be a substitutable product for lower 
bandwidth FTTH). We note that Eircom has also recently 
published a ‘price guarantee’ on wholesale services, such that 
this may  limits the rate at which FTTH VUA prices will be 
allowed to rise.35  

 

 
32 Virgin Media, op. cit., pp. 25 - 26. 
33 Eircom, op. cit, para. 195 
34 NBI, op. cit. response to question 8, p. 10 
35 Eircom’s Access Reference Offer document, pp. 60-61, setting out that Eircom’s FTTH VUA pricing 
would be limited to increases of 1.5% annually for from 3 July 2023 to 30 June 2029 and CPI 
thereafter for 4 years until June 2033. See: https://www.openeir.ie/wp-
content/uploads/2023/07/ARO-Price-List-V26_0-Unmarked-05072023.pdf 
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3.7 In addition, pricing flexibility for FTTH supports dynamic 
efficiency which may enable a competitive constraint to emerge 
in future due to the increased availability of alternative FTTH 
services from rival platforms. 

3.8 Eircom flagged that ‘there is a risk that an anchor based on 
FTTC VUA price (at low levels) may not offer sufficient flexibility 
for FTTH prices to encourage efficient competitive investment 
and outcomes.’36 However, in the Oxera Part 1 Report, we set out 
an extensive discussion on the degree to which the price levels 
of the anchor product could or would have an impact of 
undermining the incentives to invest in FTTH, including a clear 
acknowledgment that the price of the FTTC anchor needs to be 
compared with the estimated costs of providing FTTH services.37 
We recognised that the anchor should not be set so tightly as to 
undermine the viability of the FTTH investment, but also not too 
loosely such that consumers face excessive prices. 

3.9 We noted that, as part of the market review exercises, ComReg 
has begun to develop a BU LRIC+ model to estimate the costs of 
providing FTTH services. Based on the preliminary outputs from 
the draft model that were available at the time of the Oxera 
Part 1 Report, we considered that the estimated BU LRIC+ costs 
of providing FTTH VUA services were such that an FTTC anchor 
product at the existing monthly rental price of €19.12, rising with 
inflation, would be above the monthly rental costs of providing 
an FTTH VUA line, and would therefore not undermine investment 
incentives in FTTH networks.38 39 Further, while it is hard to 
establish causality, there is no suggestion that the BU LRIC+ 
FTTC prices prevailing in the market since 2018 have prevented 
investment in fibre, in fact there has been strong investment in 
fibre. 

3.10 Furthermore, the fact that the anchor can increase with CPI (as 
per the recommendations in Section 2 above)) also ensures that 

 

 
36 Eircom, op. cit, para. 195 
37 Oxera (2023), ‘WCA/WLA market review; Oxera report: Part 1’, 16 December. Para 4.57 – 4.65. 
38 Oxera (2023), ‘WCA/WLA market review; Oxera report: Part 1’, 16 December. Para 4.64 
39 We note that the costs of connections would also need to be recovered. In this regard, it is 
relevant to note that Eircom is currently not charging a one-off connection fee (but choosing to 
recover some of the connection costs via the monthly rental costs). Based on preliminary estimates 
by ComReg, the FTTH VUA wholesale rental costs per line would need to increase by around [] to 
cover the cost of connection. Even adding this to the preliminary estimates of the FTTH VUA rental 
cost would not be below the proposed FTTC anchor price and thus would not undermine investment 
incentives in FTTH networks. 
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the anchor does not overly constrain pricing such that it would 
undermine investment incentives. 

3.11 Virgin Media agreed with the proposed approach: ‘Virgin Media 
agrees with ComReg’s anchor product approach. It helps to 
underpin the separate strategy of giving price flexibility to 
Eircom in relation to FTTP VUA (provided that the prices are 
above a price floor), whilst helping to prevent the risk of FTTP 
VUA prices becoming excessive’.40 While it considered that FTTC 
VUA is a credible anchor it noted that this could change over the 
period of the Market Review if, for example, ‘in circumstances 
where the availability and bandwidths on offer from FTTP grew 
to such an extent that the typical bandwidths associated with 
FTTC VUA based services were no longer a credible alternative’ 
in which case, there is a ‘risk of the FTTC anchor becoming less 
effective (or ineffective) over time’.41 

3.12 We agree that ensuring the anchor product remains relevant is a 
correct and important principle. We agree that the anchor 
should remain relevant (i.e. provide a sufficient constraint) over 
time, absent any other constraints on the FTTH VUA pricing. 
ComReg may wish to consider keeping the relevance of the 
anchor under review and whether an alternative (higher speed) 
anchor would be needed in future to constrain very high fibre 
services, which may not be constrained by the FTTC anchor. 
However, the principles set out above (the anchor should not be 
set so tightly as to undermine the viability of the FTTH 
investment, but also not too loosely such that consumers face 
excessive prices ) we note that setting an anchor to be a very 
strong constraint even on higher bandwidth services, could 
undermine the motivation behind pricing flexibility on FTTH given 
that during the early stages of roll out very high speed offerings 
may face greater uncertainties in terms of demand risk etc.  

3.13 Therefore, we maintain that the approach currently proposed 
for this market review period strikes the right balance. Further, 
we consider that given the introduction of a ‘price guarantee’ by 
Eircom in which Eircom has set limits on by how much it can 
raise FTTH VUA prices, there may be limited concerns about 

 

 
40 Virgin Media, op. cit., pp. 25. 
41 Virgin Media, op. cit., pp. 26. 
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excessive pricing over the market review period, provided this 
pricing policy remains in place. 

3.14 NBI commented that: ‘ComReg suggests that FTTC prices act as 
an indirect constraint on FTTH prices, but that will no longer be 
the case as CSO proceeds and FTTC is withdrawn’.42 This is why 
we recommend the introduction of an emulated ‘FTTC-like’ 
service provided over FTTH on CSO, because there would 
otherwise be no "anchor". We consider the requirement to 
introduce an emulated ‘FTTC-like’ service from the time Eircom 
ceases to offer FTTC connections or migrations in any part of 
that Exchange Area43 directly addresses this issue raised by NBI 
and is discussed in more detail in the next section. 

3.3 Oxera’s final recommendation 
3.15 We maintain our recommendation that ComReg continue with 

pricing flexibility on FTTH subject to the FTTC anchor pricing 
constraint, including the need for an emulated FTTC-like service 
provided over FTTH upon CSO (as discussed below). 

 

 

 
42 NBI, op. cit. response to question 8, p. 10 
43 This corresponds to ‘Milestone 1’ (where Stop Sell is implemented) or ‘Milestone 2’ (where Stop 
Sell is not implemented) of the Draft Decision on Migration from Legacy Infrastructure to Modern 
infrastructure. See: ComReg (2023), ‘Framework for the Migration from Legacy Infrastructure to 
Modern Infrastructure, Response to Consultation and Decision, ComReg 23/102, Decision D09/23’, 1 
November.  
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4 The Emulated service 

 

 

Box 4.1 Summary of position to date 

 Oxera Part 1 Report recommendation:  

To ensure that FTTH services continue to be constrained by an anchor 

product at the point when the FTTC network is switched off, Oxera 

recommended that ComReg require Eircom to provide an emulated 

100Mbit/s FTTC-like product on the FTTH network at a price consistent with 

the FTTC anchor. We recommended that this emulated FTTC-like product 

should be made available in advance of the implementation of copper 

switch off, such that the emulated product is available during the transition 

from FTTC to FTTH services. 

This approach will ensure that where the FTTC network is not present, the 

prices of FTTH continue to be constrained by the presence of an anchor. It 

also has the added benefit of providing protection to users who, at the point 

of the FTTC switch off, would have an equivalent service available on the 

FTTH network. They would therefore not face the prospect of being force-

migrated onto a higher-priced, higher-speed FTTH product, which they may 

not wish to purchase.44 

ComReg consultation proposal:  

ComReg considered that in order to maintain consumer choice and having 

regard to the potential price differences between FTTC-based VUA services 

and FTTH-based services, among the conditions that it may impose to 

withdrawal of FTTC provision by Eircom will be required to make available an 

“emulated”, FTTC-like, service on its FTTH network in those areas where 

FTTC-based VUA services are being withdrawn. Although such an emulated 

FTTC VUA service is to be provided on the FTTH network, it is to be designed 

to deliver at least an equivalent level of service typical of a FTTC-based VUA, 

and priced at no more than the relevant regulated maximum price for FTTC 

based VUA. 

 Source: Oxera (2023), ‘WCA/WLA market review; Oxera report: Part 1’, 16 
December, para 4.111 to 4.114; ComReg 23/03, para 9.55 - 9.56. 
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4.1 Summary of respondent’s views 
4.1 Virgin Media supports the proposal that Eircom be required to 

offer an emulated FTTC product in circumstances where FTTC 
would not be available because, for example, it is being 
withdrawn as part of CSO, and agreed that the emulated should 
be designed to deliver, at least, an equivalent level of service 
(including the bandwidths available) as typical FTTC VUA. 
However, it requested further explanation as to why ComReg 
would not require Eircom to offer the emulated FTTC service in 
FTTP-only areas where FTTC has never been available.45  

4.2 BT and ALTO consider that it may have been easier to set an 
entry level FTTH price at circa the FTTC level, thus removing the 
complexity of creating emulated FTTC products and trying to 
manage customers at an individual level when copper is no 
longer available to their premises, given that copper withdrawal 
appear to be happening by premises not area.46 

4.3 NBI noted it is possible that FTTC and FTTH prices might 
converge to the point where a higher quality FTTH service would 
be available at the same or lower price than the FTTC offering. 
Further it was concerned that if the ‘FTTC-like’ service is poorly 
defined, this proposal could mean premises currently served by 
high-speed broadband (i.e. a 100Mbps FTTC service)may have 
their broadband service degraded or discontinued if the 
emulated services were to match the ‘average’ rather than 
‘best’ service.47 

4.4 Eircom considered that if the emulated service is still required, it 
should be offered at a slight price premium compared to FTTC 
VUA prices, given the better quality of services of FTTH services 
over FTTC, and that any such premium cannot be so low as to as 
to undermine potential revenues from higher speed profiles.48 
Eircom also considered that the FTTC-like emulated service 
should not be available to existing FTTH customers and only 
those migrating from the legacy network.49 

 

 

 
45 Virgin Media, op. cit. p. 28. 
46 See BT, op. cit., p. 9 and ALTO, op. cit, p.9 
47 NBI, op. cit., response to question 8, p.10. 
48 Eircom, op. cit., para 134. 
49 Eircom, op. cit., para 134. 
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4.2 Oxera’s response 
4.5 We maintain that there is a need for an emulated ‘FTTC-like’ 

service, provided over FTTH to be made available at the point 
where the FTTC service is no longer available for new sales. 
Specifically, we consider that in a given exchange area, as soon 
as Eircom ceases to offer FTTC connections or migrations in any 
part of that Exchange Area.50 Consistent with our 
recommendation in the Oxera Part 1 Report, this ‘emulated 
service’ would serve two purposes:51 

• continuation of an indirect pricing constraint on FTTH 
prices (through continuation of the anchor pricing 
constraint imposed by regulation of FTTC VUA services, 
even when those services are no longer available); and 

• provide protection to users who, at the point of CSO 
would otherwise face the prospect of being force-
migrated onto a higher-price/higher-speed FTTH product 
that they may not wish to purchase.52  

4.6 At the time of the Oxera Part 1 Report, we did also consider that 
this emulated service could also be made available now in areas 
where there are currently only CGA services in addition to 
FTTH.53 We considered that may be appropriate given the 
absence of FTTC in these areas, and the proposals to deregulate 
CG services, such that the absence of an emulated service 
would mean there would be no anchor to constrain FTTH pricing 
in those areas. However, with national pricing on FTTH, the risk 
of FTTH prices rising in the few areas where FTTC is not present 
(currently) may be limited. Furthermore, given the specific 
circumstances of the 'rural commercial area' in which CG prices 
are already higher than the existing entry-level FTTH 150 Mbit/s 
service, consumers can in fact already benefit from migrating to 
FTTH. While not necessarily needed now, we do consider that, it 
would be appropriate for the emulated-service to be brought 
into play in all exchanges (including in the ‘rural commercial 
area’), and be made available to all premises connected to the 

 

 
50 This corresponds to ‘Milestone 1’ (where Stop Sell is implemented) or ‘Milestone 2’ (where Stop 
Sell is not implemented) of the Draft Decision on Migration from Legacy Infrastructure to Modern 
infrastructure. : ComReg (2023), ‘Framework for the Migration from Legacy Infrastructure to 
Modern Infrastructure, Response to Consultation and Decision, ComReg 23/102, Decision D09/23’, 1 
November. 
51 Oxera (2023), ‘WCA/WLA market review; Oxera report: Part 1’, 16 December, para 4.47 
52 Customers who value higher-speed FTTH services would still be able to upgrade to higher-
bandwidth FTTH services at prices that would still be subject to a retail pricing constraint. 
53 Oxera (2023), ‘WCA/WLA market review; Oxera report: Part 1’, 16 December, para 4.114 
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FTTH network, from the time Eircom ceases to offer FTTC 
connections or migrations in any part of that Exchange Area.54 

4.7 The proposal to introduce an emulated service is equivalent to 
suggesting that Eircom make available an ‘entry level’ FTTH 
service (albeit equivalent to the FTTC service) at the same price 
as the FTTC service. In this regard, we consider that this 
proposal does not differ significantly from the BT and ALTO 
proposal to set an entry level FTTH price at the FTTC level. 
Furthermore, given that the proposal is for the emulated service 
to become available throughout the exchange area, to all 
premises covered by FTTH, upon CSO (i.e. from the time Eircom 
ceases to offer FTTC connections or migrations in any part of 
that Exchange Area ), we do not consider there to be issues with 
the need to make different services available to different users 
within an exchange area on a premise, by premise basis. We 
recommend that all premises in the exchange area where FTTH 
is available should have the emulated service made available to 
them. 

4.8 While NBI comment that FTTC and FTTH prices might converge 
to the point where a higher quality FTTH service would be 
available at the same or lower price than the FTTC offering,55 we 
recognise that prices may become equivalent—if the FTTC 
prices continued to rise (up to a price in line with CPI, as per the 
pricing continuity proposals) while FTTH prices did not—but 
FTTH prices could not be below FTTC prices consistent with the 
price floor discussion in Section 5 below and the 
recommendation that should FTTH prices be lowered upon 
justification of lower costs, the FTTC price should also fall). 56In 
any case, if it turned out that customers could get a better 
speed service (on FTTH) for an equivalent price to FTTC, then 
this could lead to positive outcomes for consumers. For similar 
reasons, we consider that there should not be a premium added 

 

 
54 This corresponds to ‘Milestone 1’ (where Stop Sell is implemented) or ‘Milestone 2’ (where Stop 
Sell is not implemented) of the Draft Decision on Migration from Legacy Infrastructure to Modern 
infrastructure. See: ComReg (2023), ‘Framework for the Migration from Legacy Infrastructure to 
Modern Infrastructure, Response to Consultation and Decision, ComReg 23/102, Decision D09/23’, 1 
November. 
55 NBI, op. cit., response to question 8, p.10. 
56 In the situation described by NBI, Eircom’s higher speed VUA prices would fall below the proxy 
price floor (which is based on the FTTC anchor price) and thus would trigger a further investigation. 
We address this issue in the discussion on price floors below. 
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to the price of the emulated service, over the FTTC price, as 
suggested by Eircom.  

4.9 NBI also implies that the requirement to provide an FTTC-like 
service over the FTTH network could lead Eircom to discontinue 
providing ‘high-speed’ broadband in that area.57 There should be 
no risk of degradation of high speed services as a result of the 
emulated service, as the intention of the emulated service is to 
make sure that there is an equivalent 'FTTC-like' service offered 
at an equivalent price, after CSO. There is no suggestion that 
Eircom should remove other higher speed FTTH service or 
'degrade' any existing services in this way—it would simply have 
to introduce a new product (at equivalent speed to the FTTC 
service58), if it is not already offering this. Furthermore, having 
made the investment in FTTH in that area, Eircom will be 
incentivised to continue to sell FTTH services over the network 
and provide the range of differentiated services to encourage 
take up, and is not clear why it would degrade the quality of its 
FTTH offerings. 

4.10 We disagree with Eircom’s suggestion that the emulated service 
should only be available to migrating customers, not existing 
customers. If this were the case, it would address the second 
purpose of the anchor (i.e. to provide protection to users who, 
at the point of CSO would otherwise face the prospect of being 
force-migrated onto a higher-price/higher-speed FTTH product 
that they may not wish to purchase), this would not support the 
primary objective (i.e. the continuation of an indirect pricing 
constraint on FTTH prices). 

4.3 Oxera’s final recommendation 
4.11 We maintain our recommendation that ComReg ensure that 

FTTH services continue to be constrained by an anchor product 
at the point when the legacy network is switched off. 

4.12 Specifically, we recommend that in a given exchange area, 
when Milestone 1 (Stop Sell) is reached, Eircom should be 
required to make available an emulated FTTC-like product on 
the FTTH network at a price consistent with the FTTC anchor 

 

 
57 NBI, op. cit., response to question 8, p.10. 
58 Oxera (2023), ‘WCA/WLA market review; Oxera report: Part 1’, 16 December, para 4.111. 
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from the time Eircom ceases to offer FTTC connections or 
migrations in any part of that Exchange Area.59  

 

 

 
59 This corresponds to ‘Milestone 1’ (where Stop Sell is implemented) or ‘Milestone 2’ (where Stop 
Sell is not implemented) of the Draft Decision on Migration from Legacy Infrastructure to Modern 
infrastructure. See: ComReg (2023), ‘Framework for the Migration from Legacy Infrastructure to 
Modern Infrastructure, Response to Consultation and Decision, ComReg 23/102, Decision D09/23’, 1 
November. 
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5 Price floor 

 

 

Box 5.1 Summary of position to date 

 Oxera Part 1 Report recommendation:  

In reviewing price reductions for FTTC/H VUA, we recommended that 

ComReg could consider adopting the following two-step process. 

• Step 1: assess whether the proposed price is below the FTTC price; if 

it is, proceed to step 2.  

• Step 2: allow prices below the floor only if Eircom provides evidence 

demonstrating that the FTTC/H VUA prices charged by other 

network operators (e.g. SIRO) are below the FTTC price. However, 

there should be a strong presumption that Eircom should not be 

allowed to set prices below a proper measure of the cost of its own 

network, including all sunk costs. This presumption is rebuttable in 

some circumstances (as set out in more detail in Box 5.1). 

ComReg consultation proposal:  

Eircom has faced restrictions on its ability to reduce FTTC VUA and FTTH VUA 

prices below a price floor, specified by ComReg, since the 2018 review of the 

WLA and WCA markets. 

ComReg proposes to formalise further this constraint such that, in applying 

for approval to lower the price floor for FTTC/H VUA services on a 

geographically limited basis, Eircom should demonstrate that:  

a) it is not in the position to compete on the basis of applicable prices, 

providing evidence of loss of market share in the geographic area 

concerned; and  

b) that its proposed reduction of the FTTC/H VUA price floor (including 

any Connection/Migration Charges for FTTH) in the area concerned 

is not less than the higher of either:  

i. An alternative operator’s wholesale VUA price or equivalent 

VUA price (e.g., its retail price minus retail costs and relevant 

network costs); or  
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 ii. Eircom’s full deployment costs for FTTC/H VUA in the 

specific geographic area concerned (including, for the 

avoidance of doubt, customer specific connection costs), 

calculated on the basis of a BU-LRAIC+ costing methodology 

and with Eircom’s RAB applied to Reusable Assets. 

 Source: Oxera (2023), ‘WCA/WLA market review; Oxera report: Part 1’, 16 
December, Box 5.1; ComReg 23/03, para 9.330 – 9.334,  9338 – 9.340, 9.343. 

 
5.1 Summary of respondents’ views 
5.1 Virgin Media and SIRO agree with the proposals. In particular, 

Virgin Media considered, ‘whilst it is right that ComReg gives 
Eircom some upwards pricing flexibility for FTTP VUA, it should 
not grant Eircom pricing flexibility to the extent that Eircom is 
able to engage in exclusionary practices that could prevent and 
/ or arrest the growth of network-based competition, to the 
detriment of consumers and investment’.60 SIRO support the 
ComReg proposal commenting that, ‘adopting a price floor for 
FTTH VUA that references FTTC VUA prices, which have formed 
the basis of build or buy decisions for FTTH investment since the 
2018 Pricing Decision should better support the objective of 
promoting competition and encouraging investment by 
commercial operators than would be the case if the price floor 
was based, in a context of significant uncertainty, on an 
estimate of future FTTH costs and demand derived from 
Eircom’s own business case for FTTH’.61 

5.2 Eircom and Sky opposed the proposal on the basis that they 
consider this favours SIRO and Virgin over Eircom, meaning 
Eircom cannot compete: 

• Sky commented that: ‘It would seem unreasonable for 
SIRO or Virgin Media to be able to respond to any 
reductions in price that Eir may offer the market but for Eir 
to be unable to respond in kind to any moves that their 
competitors may make in the market. ComReg’s role in 
this regard should be focused on promoting competition 
for the benefit of consumers and end users.’62 

 

 
60 Virgin Media, op. cit., p. 27 
61 SIRO, op. cit., p. 21 
62 Sky, op. cit., p. 6. 
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• Eircom commented that: ‘Such asymmetric conditions and 
restrictions create an unfair advantage for Siro and Virgin 
Media. ComReg is effectively shielding Siro and Virgin 
Media from competition from eir…The condition of 
regulatory intervention is that eir’s wholesale price must 
always be higher than that of its competitors. Equally, 
irrespective of the rival operator’s wholesale FTTH VUA 
price (which is protected from competition from eir in all 
scenarios) the condition also requires eir to calculate its 
network cost to demonstrate its prices are above cost.’63 

5.3 Eircom also expressed concern with the burden of proving costs 
of provision: ‘The need to also demonstrate that a price 
reduction is not less than full deployment costs with reference 
to a cost model is not proportionate. It would require significant 
effort to develop a cost model let alone a model that can 
accurately capture the costs of specific geographies (the 
difficulty of developing such a model is also recognised by 
ComReg in the Consultation).’64 

5.2 Oxera’s response 
5.4 Having reviewed the responses, we consider that the principles 

set out in the Oxera Part 1 Report, behind why Eircom’s FTTH VUA 
prices should not be set below costs, are well justified and 
represent a proportionate intervention. 

5.5 It is not ‘unreasonable’ or ‘unfair’ that Eircom is subject to these 
rules but rivals such as SIRO and Virgin Media are not—as 
argued by Eircom and Sky in their responses. The asymmetric 
regulation is a function of Eircom having been designated as 
having SMP. Indeed, the market is at a key stage of 
development, and infrastructure competition could be severely 
negatively impacted if Eircom had complete commercial 
freedom.  

5.6 It is also not the case that Eircom’s wholesale price must always 
be higher than that of its competitors (as Eircom suggests). 
Eircom can match or even price below rivals, provided Eircom’s 
prices are not (1) below the floor (FTTC VUA acting as a proxy) 

 

 
63 Eircom, op. cit., Annex 3, para. 182 
64 Eircom, op. cit., Annex 3, para. 184. 
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and (2) if below the floor, not below the costs of provision for 
FTTH VUA.65  

5.7 As currently written in Step 2 of Box 5.1 of the Oxera Part 1 
Report, and in the ComReg consultation document,66 it could be 
read that Eircom cannot lower prices unless it is responding to 
competition. However, we consider that there is benefit in 
further clarifying that Eircom can lower prices whenever it 
wants (even if not in direct response to a reduction in prices 
from competition) as long as these prices are above the price 
floor, and the lower price  has been notified appropriately to 
ComReg. This is consistent with paragraph 5.17 of the Oxera Part 
1 Report. 

5.8 Specifically, the purpose of a price floor is to prevent harm 
arising from Eircom setting FTTH VUA prices below costs such 
that this would prevent entry or expansion of rival wholesale 
network operators. However, Eircom should be permitted to 
lower its wholesale VUA prices, if doing so reflects reductions in 
costs; or allows it to react to other commercial prices in the 
market such that it is not at a competitive disadvantage to any 
new offers emerging.67 

5.9 Eircom has raised concerns with the requirement set by ComReg 
in the consultation that it would need to demonstrate its costs 
with reference to a BU LRIC+  model, and the burden associated 
with developing such a model. Specifically, it commented, ‘It 
would require significant effort to develop a cost model let 
alone a model that can accurately capture the costs of specific 
geographies (the difficulty of developing such a model is also 
recognised by ComReg in the Consultation)’.68 However, we note 

 

 
65 Specifically in the Oxera Part 1 report, we stated: ‘If the alternative network operator is setting 
prices below the FTTC anchor price because the operator faces costs which are lower than the 
FTTC anchor, then it should be allowed to take advantage of these efficiencies. If Eircom would 
have to price below its own costs to match the rival’s price, this would negate the efficiency 
advantage of the alternative network operator and thus have an impact on the operator’s 
investment case and its ability to establish itself in the market. Eircom’s pricing below its own costs 
would not constitute competition on the merits and, in such a case, Eircom should not be allowed 
to match the rival’s price. Hence, in this scenario, Eircom should only be allowed to match the rival’s 
prices if it can provide evidence that its own costs are also lower than the FTTC anchor, as well as 
being lower or equal to the rival’s prices. If the alternative network operator does not have lower 
costs than Eircom but is pricing below the FTTC anchor and below Eircom’s costs, then Eircom may 
be allowed to respond if it can be shown that this level of pricing is the efficient market-wide 
pricing in the short run due to demand conditions. In other words, it must be demonstrated that 
below cost pricing is economically efficient, rather than a strategy to enhance and maintain market 
power.’ Oxera (2023), ‘WCA/WLA market review; Oxera report: Part 1’, 16 December, Box 5.1. 
66 ComReg 23/03, para. 9.343. 
67 Oxera (2023), ‘WCA/WLA market review; Oxera report: Part 1’, 16 December, para 5.17. 
68 Eircom, op. cit, Annex 3, para. 184 
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that Oxera recommended that Eircom should be allowed to 
lower prices if it can provide evidence that its own costs are 
also lower than the FTTC anchor,69 whereas the wording of 
ComReg in the consultation was that Eircom would be required 
to show deployment costs for FTTH VUA calculated on the basis 
of a BU-LRAIC+ costing methodology.70 

5.10 We consider that the burden of requiring Eircom to construct a 
BU-LRIC+ model would not be proportionate, when it could 
provide evidence on its own costs. Therefore, we recommend 
ComReg provides further clarity on how exactly Eircom could 
demonstrate the costs of provision. 

5.11 However, in so doing, we recommend that any provision of costs 
by Eircom should be subject to careful review of the underlying 
assumptions on volumes and allocation of costs. We note that in 
reporting its own costs Eircom could adopt a cost allocation 
methodology and market share/volume assumptions that 
provides more favourable/lower costs than it faces or is likely to 
face in reality. However, it is also the case that any cost model 
would need to make assumptions about market shares and take 
up, which could be set at levels to show much lower unit costs. 
We note this is an inherent difficulty with unit cost estimation in 
the presence of substantial elements of fixed costs. In such 
cases, take up/volume assumptions are critically important and 
it is possible for cost estimation to be gamed by agents wishing 
for particular outcomes. The key point is that forecasts should 
be realistic and, where possible, supported by evidence. The 
scenario accepted should be one in which there is no 
assumption that all competing operators have exited the 
market, so all volumes are captured by the firm subject to the 
pricing rule.  

5.12 Without a requirement for realism and an ongoing presence of 
at least a rival operator, undesirable outcomes could be 
generated as Eircom could present very low unit cost 
estimates—a price might be accepted as above unit cost 
because all volumes flow to the network in question and such a 
low price could pass the test in practice simply because the firm 
has been successful in its strategy of exclusion. Therefore, any 
provision of costs by Eircom should be subject to careful review 

 

 
69 Oxera (2023), ‘WCA/WLA market review; Oxera report: Part 1’, 16 December, Box 5.1. 
70 ComReg 23/03, para 9.343 
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of the underlying assumptions on volumes and allocation of 
costs. 

5.13 We also note that the issue of Eircom having to ‘prove’ its costs 
are lower than the FTTC VUA price (as a proxy for the floor) is 
likely to be increasingly relevant over time, if Eircom chooses to 
increase the FTTC VUA price in line with CPI+0%. It may be that 
the FTTC VUA price (and thus the FTTH VUA price floor) raises to 
a level above the reasonable cost of FTTH provision, but under 
the proposed rules, Eircom would be required to show its FTTH 
pricing is still above the cost of providing FTTH. In this case, 
Eircom should be able to price FTTH below this level (provided it 
is not below the FTTH cost of provision).  

5.14 However, if in this case, Eircom shows that the costs of FTTH 
VUA are then below the price of FTTC VUA services, ComReg 
ought to consider whether Eircom should also be required to 
lower its FTTC VUA prices to this new level. We consider that this 
could be rationalised given that the FTTC floor is being used as a 
proxy for the FTTH costs (in the absence of a cost model). If the 
“true” costs of FTTH are lower than the existing FTTC price floor, 
then it is likely that the “true” costs of FTTC are also lower than 
this. 

5.15 This may be particularly relevant for areas where there is FTTC, 
but no FTTH (yet).71 In such areas, customers of FTTC should be 
protected from FTTC pricing continuing to rise above cost. While 
there is some protection from the pricing continuity rules (as 
discussed in section 2), if Eircom demonstrates that FTTH costs 
are lower than the proxy price floor (FTTC VUA), then a 
requirement to also lower FTTC prices could also be justified—as 
noted above, if the “true” costs of FTTH are lower than the 
existing FTTC price floor, then it is likely that the “true” costs of 
FTTC are also lower than this.  

5.16 Without this requirement, there may be adverse incentives that 
would slow roll out of FTTH to areas where there is currently 
only FTTC, especially if higher margins could be made on FTTC 
VUA services. Having a requirement for any reduction in FTTH 

 

 
71 Note, in areas where the FTTC and FTTH are available in parallel, an FTTH price below that of 
FTTC could be justified on the basis that as volumes shift from FTTC to FTTH the unit costs on FTTH 
may fall, while those on FTTC will rise. This pricing structure would also stimulate migration to FTTH, 
which would be aligned with policy goals. There may be less need for an ‘equivalence’ requirement 
on FTTC and FTTH pricing in those areas. 
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prices to be met by a reduction in FTTC prices could re-enforce 
a restriction on excessive pricing on FTTC only areas.  

5.17 However, if ComReg chooses to enforce such an equivalence 
rule, it should be mindful that in the presence of such an 
obligation, Eircom would also then factor the implications of this 
into any decision on whether to lower FTTH prices, potentially 
weakening any incentive to do so. This is the trade-off that 
would need to be considered in any decision to adopt this 
‘equivalence’ condition. 

5.18 Notwithstanding the above, as acknowledged in the Oxera Part 
1 Report, ideally ComReg would review whether FTTH VUA prices 
are below the costs of provision with respect to its own 
estimate of the efficient costs of provision (i.e. a ComReg BU-
LRIC+ FTTH cost model).72 Any price below this level would 
indicate a price that would prevent an efficient operator from 
competing with Eircom at this price level. We understand that 
ComReg is in the process of constructing a BU-LRIC+ FTTH cost 
model, and this could be a good basis on which to set the price 
floor for FTTH. 

5.3 Oxera’s final recommendation 
5.19 We maintain our original recommendations on the price floor 

proposals. 

5.20 We recommend that ComReg would ideally set the price floor 
for FTTH VUA services with reference to a clear benchmark for 
the costs of provision of FTTH VUA services. That is, it would 
determine whether FTTH VUA prices are below the costs of 
provision with respect to its own estimate of the efficient costs 
of provision, based on its own BU-LRIC+ FTTH cost model. 
However, noting that such a model is still to be finalised, 
ComReg should allow Eircom to demonstrate the costs of 
provision with reference to its own costs (including costs of 
connection where relevant)—supported by transparent overview 
of the assumptions with regard to volumes used to estimate unit 
costs, for example. 

 

 
72 We stated: ‘for FTTH prices, ComReg would ideally assess price levels against the deployment 
costs indicated in a BU LRIC+ model for the provision of FTTH services. Having a price floor at this 
level would be effective in ensuring that an efficient operator would be capable of competing with 
Eircom at this price level, consistent with ComReg’s policy objectives’. Oxera (2023), ‘WCA/WLA 
market review; Oxera report: Part 1’, 16 December, para 5.20. 
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5.21 For the avoidance of doubt, we note that any assessment of 
monthly rental prices against the price floor, should take into 
account all relevant cost, including FTTH connection costs that 
are not recovered through connection and migration charges. In 
particular, we note that Eircom is currently not charging a one-
off connection fee (but choosing to recover some of the 
connection costs via the monthly rental costs).73

 The full cost of 
connections should also be taken into account in the floor in this 
instance. This is because, if Eircom maintains a zero price for 
connections, then lowering its wholesale rental price may mean 
that this does not cover the full costs of provision. Accounting 
for costs of connections in the price floor would be consistent 
with ComReg’s position as set out in the Consultation that, ‘An 
assessment of the price floor for FTTH VUA rental services, can 
also consider the extent to which Eircom is not fully recovering 
the costs of FTTH connections through once-off charges’74

 and 
that the estimates of the full deployment costs of FTTH VUA 
should include ‘for the avoidance of doubt, customer specific 
connection costs’.75

  

5.22 ComReg should also consider the requirement to lower FTTC 
VUA prices should Eircom lower FTTH prices below the floor 
(based on FTTC VUA prices). This could be justified particularly 
in those areas where FTTC is present but FTTH is not (yet) 
present. This would re-enforce a restriction on excessive pricing 
on FTTC only areas. However, in making such a decision ComReg 
should be mindful of the trade-offs involved and consider its 
policy position on the same. 

 

 
73 We understand Eircom has set the wholesale connection charges to zero at the wholesale level 
for a period of time starting on 1 October 2022, reducing connection/migration charges to €0. 
Eircom proposed Eircom proposes a Standalone NGA (FTTH) Service Connection and Migration 
Charge of €0 between 1 October 2022 and 31 March 2023. See Eircom’s Reference Access Offer, p. 
57, https://www.openeir.ie/wp-content/uploads/2022/09/ARO-Price-List-V23_0-Marked-
01102022.pdf. Furthermore, see ComReg Information Note 23/29 which outlines that the Zero 
charge for Wholesale FTTH connection, migration, and activation continues from 1 April 2023 
74 ComReg 23/03, footnote 672 
75 ComReg 23/03. Para 9.343. 
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6 FTTH commercial offers 

 

 

Box 6.1 Summary of position to date 

 Oxera Part 1 Report recommendation:  

We recommended that rather than imposing a ban on wholesale offers by 

Eircom in the WLA market, as is currently the case, Eircom be allowed to 

make wholesale offers subject to a case-by-case approval process from 

ComReg, in line with a number of key principles. These principles should be 

informed by the dual objectives of promoting competition and encouraging 

investment, including by ensuring that existing and prospective investment 

by alternative operators is not jeopardised. Specifically, we stated that 

ComReg must be satisfied that Eircom’s wholesale pricing practices:  

• are unlikely to have a material impact on economically efficient 

alternative investment by other operators that are investing or 

planning to invest in very high capacity networks; and  

• will generate clear and demonstrable benefits, in terms of being a 

critical element of Eircom’s investment plans and/or that the prices 

will deliver benefits for consumers. 

When undertaking its case-by-case assessment, ComReg could consider the 

following factors: 

• The wholesale offers for FTTC/H-based VUA do not prevent new 

investment by alternative operators or undermine competition 

through any conditional or loyalty-enhancing offers that would 

undermine an equally efficient operator’s incentive to compete. Long-

term discounts that are conditional on volumes or exclusivity may be 

of particular concern in this regard. 

• Any proposals to set different prices for FTTC/H-based VUA services 

in different geographies can be justified only on the basis of clear 

and material cost differences between regions. The difference 

between prices for VUA services in different areas can be only as 

large as the difference between those areas in the costs of providing 

the VUA service.  
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 We recommended that ComReg assesses all of these issues in the round, 

taking into account the particular circumstances and evidence identified by 

Eircom 

ComReg consultation proposal:  

ComReg proposed to relax the outright ban on wholesale promotions and 

discounts (for FTTH services only) and to allow Eircom to introduce 

wholesale promotions and discounts for FTTH services. However, this is 

subject to case-by-case prior approval by ComReg, to be granted where 

ComReg is satisfied that the proposed discount or promotion will not have a 

detrimental impact on actual or potential economically efficient alternative 

investment in very high capacity networks, which ComReg will assess having 

regard in particular to the following.  

a) The promotions and discounts for FTTH VUA should not prevent new 

investment by alternative operators or undermine competition 

through any conditional or loyalty enhancing effects arising from 

offers such a retroactive rebates, exclusivity discounts, long-term 

commitments or volume thresholds undermining an equally efficient 

operator’s incentive to compete or prevent offnet migration; 

b) The promotions and discounts for FTTH VUA are not targeted at 

Eircom retail and can be achieved by a range of Access Seekers; and  

c) The promotions and discounts for FTTH-based VUA are not targeted 

at a specific geographic area. In particular, the wholesale 

promotions and discounts should not give rise to a geographic 

differentiation of prices. 

ComReg also asked for stakeholders’ views as to whether there may be 

merit in ComReg consulting with industry on any proposed wholesale 

promotions and discounts as part of ComReg’s assessment. 

 Source: Oxera (2023), ‘WCA/WLA market review; Oxera report: Part 1’, 16 
December, section 5B.2 and 5B.4; ComReg 23/03, para 9.375. 

 
 

6.1 Summary of respondent’s views 
6.1 Virgin Media and SIRO expressed concern with the ban on 

discounts and promotions being removed: 

• Virgin Media noted: ‘The phase that we are entering into is 
the crucial transition stage during which VHCN network-
based competition in Ireland will either thrive or not 
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depending on the environment (including, crucially, the 
regulatory environment). This is precisely the wrong time 
to be lessening restrictions on a dominant operator that is 
strongly incentivised to prevent and / or suppress the 
development of sustainable network-based competition. 
[...] In other words, the risk of Eircom using FTTP wholesale 
promotions and discounts to foreclose economically 
efficient alternative investment is as relevant now as it 
was when ComReg imposed the ban in the first instance’76 
However, it did also acknowledge that: ‘If ComReg does 
relax the rules on Eircom, it is right that each Eircom 
request should be assessed on its merits, and subject to 
obtaining advance approval from ComReg. This is a 
necessary point of control, since launching a scheme that 
was subsequently withdrawn could lead to the damage 
being done.’77 

• SIRO noted: ‘The risk to ComReg in adopting a ‘no change’ 
position to its current regulatory ban on discounting for 
Eircom, is low. However, the benefits of a continued 
prohibition of wholesale promotions and discount 
schemes, providing pricing stability and transparency to 
the market, both retail and wholesale, which is critical for 
alternative network builders in making long-term 
investment and planning decisions, are high. Promotions 
and discounts by a dominant market player can have a 
distorting impact on the market.’78 

6.2 Vodafone agreed with the principle of allowing Eircom to offer 
discounts in areas where ComReg allows pricing flexibility, but 
highlighted the importance of ComReg carefully assessing the 
implications of the discount scheme on competition, and it 
identified a risk that Eircom could structure prices in such a way 
that undermines competition in both wholesale and retail 
markets.79  

6.3 Eircom supported the relaxation of the ban on wholesale 
promotions and discounts for FTTH VUA and agreed that it is 
reasonable for these to be non-discriminatory and accessible in 

 

 
76 Virgin Media, op. cit., pp. 29 - 30 
77 Virgin Media, op. cit., p. 30. 
78 SIRO, op. cit., p.22. 
79 Vodafone (2023), ‘Vodafone Response to Consultation Market Review, Wholesale Local Access 
(WLA) provided at a fixed location, Wholesale Central Access (WCA) provided at a fixed location 
for mass-market products’ [Non-confidential version], 3 March, pp. 23 - 26 
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practical terms to other access seekers.80 It also accepted that 
promotions and discounts should be clear and not create any 
market distortions in unfairly benefitting or disadvantaging 
certain operators depending on their scale, promoting a level 
playing field for all customers.81 However, it stated its concerns 
with the requirement for such commercial offers to only be 
accepted subject to a case-by-case review and if they are 
unlikely to have a material impact on economically efficient 
alternative investment by alternative network operators that 
are either investing or planning to invest in VHCNs. Eircom 
considered that such a condition is “completely subjective”. It 
considered that ‘ComReg is proposing that eir cannot develop a 
wholesale promotion which may possibly have “individually and 
in aggregate” a “material impact” on Siro’s business case — but 
in the knowledge that Siro (and possibly in future Virgin Media) 
already have no such restrictions they can specifically target 
promotions that may conversely “individually and in aggregate” 
have a “material impact” on eir’s business case.’82 

6.4 Several respondents asked for more detail of how offers would 
be reviewed: 

• Virgin noted: ‘the principles lack specificity, and could in 
practice lead to a potentially wide range of deals being 
waived through. The principles would be strengthened by 
some additions, for example, by ComReg stating for the 
avoidance of doubt that loyalty inducing schemes 
(including schemes that reward volume commitments) 
will not be permitted.’83 

• Vodafone asked for more detail on how ComReg will 
assess whether discounts will dissuade investment by or 
foreclose alternative operators, and the types of discount 
schemes that could result in this foreclosure occurring.84 

• Eircom considered that ComReg should develop a regime 
of “standard FTTH promotions” that could be agreed, are 
non-subjective and could be implemented with minimal 
ComReg scrutiny.85 

 

 
80 Eircom, op. cit., Annex 3, para. 186. 
81 Eircom, op. cit., Annex 3, para. 186. 
82 Eircom, op. cit., Annex 3, para. 189. 
83 Virgin Media, op. cit.,  p. 31. 
84 Vodafone, op. cit., p. 25 
85 Eircom, op. cit., Annex 3, para. 193. 
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6.2 Oxera’s response 
6.5 We consider that the principles set out in the Oxera Part 1 

Report behind why there should be restrictions on wholesale 
promotions and discounts,  remain valid and represent a 
proportionate intervention—they relax the previous ban on 
promotions and discounts, but still ensure sufficient protection 
to avoid cases where Eircom can undermine competition from 
alternative network operators by, for example, loyalty 
enhancing offers or promotions such as exclusivity discounts or 
retroactive rebates. 

6.6 We recognise that the market is at a key stage of development, 
and that infrastructure competition could be severely negatively 
impacted if Eircom had complete commercial freedom, and this 
is consistent with concerns raised by Virgin Media and SIRO 
about the removal of the ban—specifically that Eircom could 
adopt pricing strategies that undermine their investment. . 
However, while the proposals to relax the existing ban can and 
do give Eircom some more commercial freedom, this is subject 
to certain safeguards constructed based on the lessons learned 
from ex-post competition law cases regarding the types of 
practices which are designed specifically to ensure that no offer 
that would likely create foreclosing and/or distortive effects on 
competition would be allowed. Protecting infrastructure rivals 
and giving them space to grow is a key consideration of this 
proposal, and we consider the protections in place will still 
prevent behaviour that could foreclose economically efficient 
alternative investment. 

6.7 Further, we note that coupled with the 'price floor' proposals, 
Eircom is prevented from pricing below its costs and thus an 
efficient alternative network operator should not be prevented 
from also pricing at that level. We do not consider it possible for 
Eircom to 'hide anti-competitive pricing' (as suggested by SIRO) 
under the rules proposed. 

6.8 We do not agree with Eircom that it is ‘unreasonable’ or ‘unfair’ 
that Eircom is subject to these rules but rivals such as SIRO and 
Virgin Media are not. The asymmetric regulation is a function of 
Eircom having been designated as having SMP.  

6.9 While, Eircom consider that the restrictions that remain are 
‘subjective’ and do not provide clarity on what will be accepted 
or not, we disagree that this is subjective, but acknowledge that 
it requires a degree of judgement. Guidance can be provided in 
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advance as to the types of offers that would be concerning, and 
how ComReg would consider them. Indeed this has already been 
provided by Oxera86 and ComReg in the consultation87), outlining 
the types of offers or conditions that would raise concerns. 
Further, we also note that in recent reviews of Eircom Wholesale 
pricing notifications, ComReg has indicated the types of 
considerations and checks it would carry out to assess whether 
the proposals are likely to have adverse impacts on alternative 
network operators.88 For example, the use of the ‘as efficient 
competitor’ test to assess whether an efficient competitor can 
effectively match the offer made by the dominant company.89 

6.10 However, it would not be reasonable or helpful to attempt to 
codify all possible types of circumstance that might arise, as 
these may be very specific to the details of the offer being 
notified. As such, ComReg will have to assess requests for 
changes to wholesale prices on a case-by-case basis. It will 
need to take into account any particular conditions identified by 
Eircom, and the levels of the discount, guided by the overarching 
principles that, for such pricing practices to be allowed, they 
must not have a material impact on existing or nascent 
competition, and must generate clear benefits in terms of being 
a critical element of Eircom’s fibre investment plans. 

6.11 Further, it would not be appropriate for ComReg to develop a 
regime of “standard FTTH promotions” that could be agreed (as 
suggested by Eircom)—this is not the role of ComReg and it 
should not be involved in developing the commercial offers that 
Eircom will be allowed to put to the market. 

6.12 While Virgin Media (and SPC networks) considered some specific 
clarifications should be provided as to specific types of offers 
that would never be allowed, we consider that being explicit on 
certain rules, as Virgin Media suggest, would be going too far. 
For example, while it flagged volume discounts could be banned, 

 

 
86 Oxera (2023), ‘WCA/WLA market review; Oxera report: Part 1’, 16 December, section 5B.2. 
87 ComReg 23/03, paragraph 9.356 – 9.361. 
88 See ComReg Information Notice 23/24 - https://www.comreg.ie/media/2023/03/ComReg-
2324.pdf. 
89 For example, in the case of ‘loyalty rebates’, the as-efficient competitor test can be performed 
by checking whether a company that has the same cost structure as the dominant company is able 
to profitably match the dominant company’s offer, when all rebates that the customer would lose 
in case it switched supplier are applied to the ‘contestable share’ of the customer’s demand (i.e. 
the part of the customer’s demand that it could realistically switch away to the competitor). 
The test allows us to determine the ‘effective price’ the ‘as efficient competitor’ would need to set 
in order to win the customer. This effective price can then compared against the costs of provision 
(e.g. LRIC+) to assess whether this price would be sustainable. 
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it is not that case that these are always anti-competitive and to 
ban them outright would overly constrain Eircom’s behaviour 
and potential benefits for dynamic and allocative efficiency. For 
example, volume commitments can reduce risk, and therefore 
cost, and cannot be banned outright. For example, volume 
commitment discounts is explicitly covered in the Draft Gigabit 
Recommendation as potentially being justified under certain 
circumstances:90  

• ‘This could result in lower prices for long-term agreements 
with volume guarantees, which could reflect access 
seekers taking on some of the risks associated with 
uncertain demand.’ 

• ‘Volume discounts and/or long-term access-pricing 
agreements are an important tool to foster VHCN 
investment, in particular where take-up by consumers is 
still low. However, to ensure that market entry by efficient 
competitors is possible, NRAs should accept volume 
discounts by SMP operators to their own downstream 
businesses, for example their retail arm, only if these 
discounts do not exceed the highest volume discount 
offered in good faith to third party access seekers. 
Equally, NRAs should accept long-term access-pricing 
agreements by SMP operators to their own downstream 
businesses, e.g. their retail arms, only if they do not 
exceed the highest discount for long-term access that 
has been offered in good faith to third party access 
seekers.’ 

6.13 Therefore, there may be a place for volume discounts and they 
should not be banned outright, but it is important that the 
conditions of accessing such volume discounts are non-
discriminatory and not set in a way that could have loyalty 
enhancing effects. For example, what would be problematic is if 
the volume thresholds are aimed at particular operators, or if 
only Eircom Retail can meet them, which would then cause 
distortions downstream. In the Oxera Part 1 Report, we 
emphasised that volume thresholds at which the discounts 
apply should not be targeted such that, in practice, they can be 
met only by Eircom’s downstream arm. If Eircom were able to 
favour its downstream arm (for example, by setting the volume 

 

 
90 European Commission (2020), Gigabit connectivity recommendation, 23 February. See Annex IV, 
and Recitals 25 and 59 
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threshold to obtain a discount at a level that only Eircom’s retail 
arm is able to achieve), it could leverage its wholesale market 
power at the retail level, which could adversely affect 
competition to the detriment of consumers.91  

6.14 Finally, we consider that ComReg ought to consider broadening 
its assessment beyond simply “information provided by Eircom” 
and consider seeking inputs from all parties (as suggested by 
Virgin Media/SPC) in cases where the impact of the offer 
proposed by Eircom. This would be particularly valuable where 
the proposals of Eircom may not be in clear breach of the 
guidance above, nor clearly acceptable and where additional 
information from other stakeholders on how they consider the 
proposals would impact them (supported by evidence) may 
provide valuable additional information to support ComReg in 
its assessment. 

6.3 Oxera’s final recommendation 
6.15 We do not propose any change to our recommendations on the 

approach surrounding wholesale commercial offers.  

6.16 However, we recommend that ComReg does consider getting 
inputs from interested parties to feed into its assessment of 
Eircom wholesale notifications where they may not be in clear 
breach of the guidance above, nor clearly acceptable. 

6.17 We also consider it inappropriate for ComReg to set specific 
examples of what is allowed (as suggested by Eircom that it 
should develop a regime of ‘standard promotions that could be 
agreed’) or having an outright ban on some things such as 
volume discounts (as suggested by Virgin Media/SPC), given 
that volume and commitment discounts can reduce risk and 
therefore costs—as set out in the Draft Gigabit 
Recommendation.92 

 

 
91 Oxera (2023), ‘WCA/WLA market review; Oxera report: Part 1’, 16 December, para 5.30. 
92 European Commission (2020), Gigabit connectivity recommendation, 23 February 
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7 FTTH Connection/Migration charges 

 

 

Box 7.1 Summary of position to date 

 Oxera Part 1 Report recommendation:  

In this market context, we considered that there were two alternatives with 

regards to connection and migration charges: 

Option 1: continue with the existing approach of requiring connections and 

migrations to be equalised and not (together) increase to levels that would 

lead to over-recovery of connection costs; 

Option 2: take steps to limit migration charges above cost, to avoid 

distortions to the migration decision as a larger number of customers are 

already connected to the network, and place limits on connection charges 

to ensure that new connections remain affordable and are not adversely 

affecting the take-up of FTTH services. 

ComReg consultation proposal:  

ComReg proposed to maintain the existing policy that connection and 

migration costs are recovered by way of equalised connections and 

migration charges, but subject to an overall price cap,. ComReg considers 

that the equalisation policy should be maintained but subject to a cap on 

connection/migration charges so that stakeholders benefit from greater 

certainty in respect of the future level of connection/migration charges than 

currently exists. This also addresses any possible distortion that might arise 

from having a migration charge that is above the incremental cost of the 

migration. ComReg in this regard proposed to cap the equalised 

connection/migration charge at €100 (the rate that Eircom applied between 

1 July 2020to 30 September 2022 and was expected to be reintroduced on 1 

April 2023) 

 Source: Oxera (2023), ‘WCA/WLA market review; Oxera report: Part 1’, 16 
December, Section 6B.2; ComReg 23/03, para 9.285 and para 9.308 

 
 



NON - C
ONFID

ENTIAL

 

   

Confidential 
© Oxera 2023 

WCA/WLA market review: Oxera Updated Part 1 Report [Non-confidential version]  45 

 

7.1 Summary of respondent’s views 
7.1 Eircom and Virgin Media were in broad agreement with 

ComReg’s proposals. Eircom commented that ‘we believe that 
charging a national price of €100 per FTTH event provides 
appropriate signals to the market that eir is committed to its 
fibre investment.’93 While Virgin Media acknowledged: ‘There 
may not be a precisely right answer at the moment and ComReg 
should keep the approach under review. That said, the proposals 
may strike about the right balance since in practice they allow 
significant flexibility, particularly when noting that evidence 
shows that to date Eircom (and others) have adopted a pricing 
strategy that encourages take up and migration, with costs 
recovered via the product rentals.’94 

7.2 Vodafone considered that ComReg should ensure that the cap 
on Eircom’s FTTH connection/migration charges is reflective of 
costs.95 

7.3 SIRO disagreed, stating that the cap on connection costs of 
€100 is too low. Specifically: ‘SIRO believes that the arbitrary 
choice of €100 as a connection cost cap is too low to allow 
Eircom to recoup transparently all the costs that they may be 
required to carry. In order to ensure a basic level of price 
flexibility, SIRO believes, in the first instance, that Eircom should 
not be subject to a connection cost price cap, however in the 
event that a cap is to be imposed, that it should be in the order 
of the €270 which was a connection cost in the market prior to 
1st January 2019.’96 

7.2 Oxera’s response 
7.4 With regard to connection and migrations, it is relevant to note 

that Eircom has, for some time, been setting its connection (and 
migration) charges to zero.97 We also note that since the Oxera 
Part 1 Report, Eircom has extended the zero FTTH 
Connection/Migration Charge indefinitely.98 In this regard, if this 
charging behaviour continues to be the norm during the market 

 

 
93 Eircom, op. cit., Annex 3, para 243. 
94 Virgin Media, op. cit., p. 34. 
95 Vodafone, op. cit., p. 23. 
96 SIRO, op. cit., p. 21 
97 For example, Eircom set a Standalone NGA (FTTH) Service Connection and Migration Charge of 
€0 between 1 October 2022 and 31 March 2023. See Eircom’s Reference Access Offer, p. 57, 
https://www.openeir.ie/wp-content/uploads/2022/09/ARO-Price-List-V23_0-Marked-01102022.pdf 
98 ComReg Information Note 23/29. Available at: https://www.comreg.ie/media/2023/03/ComReg-
2329.pdf 
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review period, concerns about the level of connection charges 
affecting customers’ decisions to take up FTTH, and any 
potential distortions to competition resulting from above-cost 
migration charges (that we discussed in the Oxera Part 1 
Report99) may continue to be unwarranted. 

7.5 Of course, it must also be true that, in order to avoid below cost 
pricing, the costs of connections and migrations would need to 
be recovered from elsewhere. Indeed, the regulatory framework 
affords a sufficient degree of flexibility for Eircom to seek to 
recover costs through other charges—for example, in the 
monthly rental charge that we recommend should continue to 
be subject to pricing flexibility. The recovery of costs from 
alternative sources is the approach that Eircom must be taking 
currently, given its observed commercial behaviour and previous 
behaviour whereby the connection charge was set below the 
costs of the connection. 

7.6 Alternative network operators should not be adversely affected 
by this, given, as noted under the price floors assessment above, 
any costs of connection that would need to be recovered via the 
monthly rental fee should be accounted for when assessing any 
FTTH monthly rental price against the price floor, to ensure that 
overall prices are not below the level that would be replicable 
by an efficient alternative network operator. 

7.7 Where a cap is to be imposed on connection and migration 
charges (supposing that the commercial policy of Eircom does 
change from the currently observed €0 upfront prices), as 
proposed by ComReg, the main disagreement in the response to 
consultation was on the ‘level’ of the cap ComReg have chosen. 
Specifically, SIRO considered connection charges should be able 
to be charged at a higher price than the €100.  

7.8 A justification for a higher cap, would be to ensure that 
alternative network operators (who face a connection costs 
higher than this level) are not adversely affected. However, even 
if the cap is below the incremental cost of delivering a new 
connection, given that as stated above, the costs of connection 
should be accounted for in assessing whether Eircom’s pricing 
are below the full costs of provision, such that, overall, prices 

 

 
99 Oxera (2023), ‘WCA/WLA market review; Oxera report: Part 1’, 16 December, Section 6B 
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are not below the level that would be replicable by an efficient 
alternative network operator. 

7.9 In addition, while a higher cap on the connection fee may be set, 
setting the cap too high (for example at €270 such that Eircom 
could move from its commercial strategy of spreading costs 
across rental and rather charge for the full cost of connections 
upfront, this could run the risk of undermining the take-up of 
FTTH services by new customers, which may not be a desirable 
outcome from a policy perspective. 

7.10 We maintain our view that as the market develops and the 
balance across connections and migrations shift toward a 
greater number of migrations, any departure from Eircom’s 
current pricing policy of €0 migration costs, alongside a policy 
that would allow migration charges significantly above the cost 
could lead to a structure of charges that could distort 
competition in the retail market as it could mean the end-user 
were to face higher switching costs as a result (i.e. if the RSP 
were to pass on the migration costs to customers), and result in 
a reduction in migrations to competitors. 
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1 Introduction and summary 

1.1 In January 2023, The Commission for Communications 
Regulation (ComReg) published the provisional findings of its 
market review of the wholesale local access (WLA) and 
wholesale central access (WCA) markets.1 We supported 
ComReg in reaching its provisional conclusions by providing 
recommendations on the most appropriate wholesale price 
control and MST obligations for the next five years, in relation to 
those services over which ComReg provisionally concluded that 
Eircom holds SMP. We produced two Expert Economic Reports: 

• The ‘Oxera Part 1 Report’:2 in this report, we focussed on 
wholesale price controls to address concerns about 
excessive pricing and exclusionary behaviours. 
Specifically, we considered the need for and—where 
appropriate the design of—wholesale price control 
obligations for the monthly rental fees for FTTC VUA and 
FTTH VUA services (NGA services) in the Commercial NG 
WLA Market. 

• The ‘Oxera Part 3 Report’:3 in this report, we focussed on 
the need for ex ante obligations to address the 
concerns of a margin squeeze occurring and the options 
available to ComReg. Specifically, we considered the 
need for and, where appropriate, the design of ex ante 
MSTs for FTTC VUA and FTTH VUA services (NGA 
services) in the Commercial NG WLA Market. Our 
assessment of the need for ex ante MSTs was 
considered in the context of the recommendations set 
out in the Oxera Part 1 Report. 

1.2 Following the assessment presented in the Oxera Part 3 Report, 
our recommendation to ComReg was that: 

• ex ante MSTs on FTTC VUA services with respect to 
downstream retail products are no longer required; 

 

 
1 ComReg (2023), ‘Market Reviews; Wholesale Local Access (WLA) provided at a fixed location; 
Wholesale Central Access (WCA) provided at a fixed location for mass-market products; 
Consultation and Draft Decision; ComReg 23/03’, 9 January. Hereafter referred to as ‘ComReg 
23/03’. 
2 Oxera (2022), ‘WCA/WLA market review; Oxera report: Part 1’, 16  December. Hereafter referred to 
as the ‘Oxera Part 1 Report’ 
3 Oxera (2022), ‘WCA/WLA market review; Oxera report: Part 3’, 16 December. Hereafter referred to 
as the ‘Oxera Part 3 Report’. 
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• ex ante MSTs should continue to be imposed on FTTH 
VUA services with respect to downstream retail 
products. 

1.3 In the Oxera Part 3 Report, we recommended that the FTTH VUA 
MSTs should be specified in line with Table 1.1.  

Table 1.1 Recommended specification of the FTTH VUA MSTs 

MST building block Recommendation 

Relevant products All FTTH retail products sold by Eircom, including 

standalone and bundles 

Cost standard and level of aggregation Product-by-product tests: LRIC 

Portfolio test: LRIC+ or ATC 

Benchmark operator Equally Efficient Operator (EEO) 

Revenues Promotions and discounts included 

Out of Bundle (OOB) revenues included (if they are 

replicable) 

Profitability approach Discounted Cash Flow (DCF) 

Source: Oxera. 

1.4 In the Oxera Part 3 Report, we also recommended that there 
was no need for an ex ante margin squeeze obligation to be 
imposed on FTTH VUA services with respect to downstream 
wholesale FTTH Bitstream services (i.e. the ‘wholesale’ margin 
squeeze test).  

1.5 ComReg took the recommendations from the Oxera Part 3 
Report into account in reaching its provisional conclusions, as 
set out in consultation and draft decision.4 ComReg largely 
accepted our recommendations. The main aspect on which 
ComReg proposed to adopted a different approach was in 
relation to the relevant retail products to be included in the 

 

 
4 ComReg 23/03. 
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FTTH VUA MST. ComReg proposed to test only ‘flagship 
products’, rather than all FTTH retail products sold by Eircom.5 

1.6 As part of the consultation process, ComReg received 
submissions from 10 interested parties who commented on its 
proposals, including those set out above.6 

1.7 To support ComReg in reaching its final decision, we have 
prepared this report (the ‘Oxera Updated Part 3 Report’) as an 
addendum to the Oxera Part 3 report. In this report, we consider 
the submissions of respondents to the consultation and 
consider the implications for the recommendations presented to 
ComReg in the Oxera Part 3 Report. 

1.8 To the extent that consultation responses focus on the specific 
proposals of ComReg that took a different position to our 
recommendations in the Oxera Part 3 Report, or raise issues that 
were not covered within Oxera’s scope, we do not provide a 
direct response to those comments.  

1.9 In this report, we take each of the key recommendations in turn 
and assess the submissions received and set out our position on 
the same. Specifically, we consider: 

• the need for a margin squeeze test on FTTC VUA with 
respect to downstream retail products; 

• the need for a margin squeeze test on FTTH VUA services 
with respect to downstream retail products; 

• further specification of the FTTH VUA MST; 
• the need for a margin squeeze test on FTTH VUA services 

with respect to downstream wholesale FTTH Bitstream 
services. 

1.10 For each, we provide a brief summary of the recommendation 
set out in the Oxera Part 3 Report, the proposed position 
adopted by ComReg in its consultation, and a high level 
summary of the submissions of the respondents to that issue. 
We then set out our position and direct responses to specific 

 

 
5 ComReg 23/03, paras 9.502–9.520.  
6 ComReg received submissions from: ALTO, BT, Eircom, Imagine, NBI, SFG (ENET), Siro, Sky, Virgin 
Media, and Vodafone. ComReg also received consultant reports from Copenhagen Economics (on 
behalf of Eircom) and SPC Network (on behalf of Virgin Media). 
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points raised by respondents, and any changes to our 
recommendation. 

1.11 Our assessment is considered in the context of our final 
recommendations on wholesale price controls to address the 
concerns of excessive pricing and exclusionary behaviours, 
which we present in the Oxera Updated Part 1 Report.7  

1.12 Having considered the submissions to ComReg’s consultation, 
our final recommendations are as follows: 

• We maintain our recommendation that ex ante MSTs on 
FTTC VUA services with respect to downstream retail 
products are no longer required. 

• We maintain our recommendation that ex ante MSTs 
should continue to be imposed on FTTH VUA services 
with respect to downstream retail products.  

• We maintain our recommendation that the MSTs on FTTH 
VUA services should be specified as per Table 1.1 above. 
In section 4, where appropriate, we provide additional 
clarity on the specification and implementation of 
certain aspects of the FTTH VUA MST.  

1.13 With regard to the need for a margin squeeze test on FTTH VUA 
services with respect to downstream wholesale FTTH Bitstream 
services, we maintain our view that the presence of the FTTH 
VUA MST (which includes backhaul costs) would, in general, 
undermine Eircom’s incentives to engage in a margin squeeze 
between FTTH VUA and Bitstream through its national pricing, 
for the same reasons outlined in the Oxera Part 3 Report. 

1.14 However, we recognise that in the absence of a MST between 
FTTH VUA and Bitstream (and in the absence of any regulation 
on WCA services) it may be possible for Eircom to engage in 
targeted discounting of the FTTH Bitstream service to 
circumvent ComReg’s proposed remedies (i.e. restrictions on 
wholesale discounts and differential geographic wholesale 
pricing) with the risk that this may foreclose the market to rival 
alternative network operators. 

 

 
7 Oxera (2023), ‘WCA/WLA market review: Oxera Updated Part 1 Report’, 10 November. 
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1.15 In the absence of imposing an ex ante wholesale MST between 
FTTH VUA and FTTH Bitstream (specifically, in the urban WCA 
areas, where this behaviour may be targeted) and in the 
absence of ex ante regulation on the WCA services, given the 
potential risk identified, ComReg should continue to monitor 
market developments closely. It could do this, for example, 
through its detailed monitoring of commercial offers. In 
particular, ComReg could undertake systematic gathering of 
information from network providers and access seekers on FTTH 
services and the associated prices (including Bitstream prices). 
This monitoring would allow it to assess whether there are signs 
that Eircom’s commercial strategy is shifting towards the 
provision of FTTH Bitstream instead of FTTH VUA, and whether it 
is launching commercial offers which have the effect of 
circumventing the obligations not to engage in behaviour that 
can materially affect infrastructure competition, such as 
geographically targeted offers.  

1.16 Should ComReg identify such concerns, it could decide to 
intervene. This may, for example, involve re-opening the market 
review process to reconsider its decision to de-regulate the 
WCA market, or impose a specific wholesale margin squeeze 
test in that targeted geography, or use its competition law 
powers.  

1.17 In any case, we note that the targeted discounting of Bitstream 
pricing may be in breach of the non-discrimination obligations in 
place on the FTTH VUA service, which is a key input to FTTH 
Bitstream services. For example, a VUA customer would be 
placed at a disadvantage by purchasing VUA directly from 
Eircom and adding backhaul and co-location elements, 
compared to the alternative of purchasing VUA as part of 
Eircom’s Bitstream service. As such, if ComReg identified 
changes to the pricing practices of Eircom on its Bitstream 
services, specifically, targeted discounting, then ComReg could 
investigate these practices. The precise action that ComReg 
would take if it does observe Eircom behaving in this way will be 
for ComReg to decide at that point in time, subject to the 
specific nature of the practice. 
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2 The need for a margin squeeze test on 
FTTC VUA services with respect to 
downstream retail products 

 

 

 

Box 2.1 Summary of position to date 

 Oxera Part 3 Report recommendation: In the presence of the 
proposed wholesale price control on FTTC VUA, ex ante margin 
squeeze obligations should not be imposed on FTTC VUA. 

ComReg consultation proposal: ComReg is of the view that 
Eircom is unlikely to engage in a margin squeeze for FTTC retail 
offerings (in the presence of the proposed price continuity for 
FTTC VUA services). It is proposed therefore that it should not 
be subject to an ex ante MST. Eircom would however continue 
in any event to be subject to ex post competition law 
obligations. 

 Source: Oxera Part 3 Report, para. 4.37; ComReg 23/03, para. 9.428. 

 

2.1 Summary of respondents’ views 
2.1 Sky argued that removing the FTTC VUA MST is premature.8 In 

particular, Sky had concerns given its view that FTTC ‘remains a 
significant technology platform … particularly when ubiquitous 
FTTH is still some way off’.9 It argued that ‘if FTTH roll out is not 
completed at the pace that Eir is currently suggesting, Eir may 
be in a position to operate a FTTC margin squeeze’.10 Sky also 
suggested that ComReg should adopt the same degree of 
caution in respect of Eircom’s planned FTTH network roll-out as 
it does for Virgin Media and SIRO, and to reflect this in its 

 

 
8 Sky (2023), ‘Sky’s response to ComReg’s Consultation and Draft Decision: Market Review of 
Wholesale Local Access and Wholesale Central Access’ [non-confidential version], 3 March, p. 5. 
9 Sky (2023), op. cit., p. 4. 
10 Sky (2023), op. cit., p. 5. 
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assessment of Eircom’s incentives to engage in a margin 
squeeze on FTTC.11 

2.2 Speed Fibre Group (SFG) also argued that removing the FTTC 
VUA MST is premature as FTTC is currently the dominant 
technology, and that the withdrawal of the FTTC VUA MST is 
based on an assumption of 100% FTTH coverage network 
coverage by Eircom.12  

2.3 SFG suggested that the ability to increase FTTC VUA prices by 
CPI-0%, combined with the withdrawal of the FTTC VUA MST 
[].13 

2.2 Oxera response 
2.4 Our recommendation in the Oxera Part 3 Report was to not 

impose ex ante margin squeeze obligations on FTTC VUA was 
based on the following factors:14 

• FTTC services are showing early signs of decline, with 
this expected to continue and accelerate across the 
market review period, as the focus of competition shifts 
towards FTTH services. 

• Eircom is undertaking an extensive investment 
programme in FTTH and will need to monetise this 
investment by migrating consumers from legacy 
networks to FTTH. 

• Given the recommendation for a price control on FTTC 
VUA based on flat real prices, if Eircom were to engage 
in a margin squeeze on FTTC VUA, it would have to do so 
through a reduction in its retail FTTC prices. 

• Lowering FTTC retail prices is likely to slow the speed of 
natural migration from FTTC to FTTH, which would 
impede Eircom’s objectives of encouraging migration to 
FTTH as it rolls out its fibre infrastructure. 

• Lowering FTTC retail prices would also mean that Eircom 
would incur (potentially significant) losses, and may 
face challenges in recouping these losses after 
implementing the margin squeeze. 

 

 
11 Sky (2023), op. cit., p. 5. 
12 Speed Fibre Group (2023), ‘Response to Consultation’ [non-confidential version], p. 28. 
13 Speed Fibre Group (2023), op. cit., p. 28. 
14 For more detail see: Oxera Part 3 Report, section 4. 
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2.5 As explained above, our recommendation to not impose a FTTC 
VUA MST was based, in part, on Eircom being strongly 
incentivised to encourage consumers to migrate from FTTC to 
FTTH. Given that a margin squeeze implemented through a 
reduction in FTTC retail prices runs counter to Eircom’s strategy 
to encourage migration to its FTTH network, its incentives to 
squeeze on FTTC VUA are likely to be low.  

2.6 More recent evidence, which has become available since the 
publication of the ComReg Consultation, indicates that Eircom is 
continuing to invest in deploying its FTTH network. Eircom’s FTTH 
network rollout has passed 1.08 million premises (around 47% of 
the total premises in Ireland) in Q2 2023; this represents an 
increase of 219k premises (25% year-on-year growth) relative to 
Q2 2022.15  

2.7 In addition, the trends in retail broadband lines demonstrate the 
continued shift away from legacy technologies as consumers 
migrate to FTTH services (as shown in Figure 2.1). Notably, the 
number of FTTC lines has declined in each quarter since 2020 
Q3, and in 2023 Q1 FTTH overtook FTTC to become the dominant 
technology used to provide retail broadband services in Ireland. 
While the growth rate in FTTH lines has somewhat stabilised (at 
around 7–8% per quarter), the rate of decline in FTTC lines 
appears to be showing early signs of accelerating (increasing 
from 1% per quarter in 2020 Q4 to 4% per quarter in 2023 Q1).16 

 

 
15 Oxera analysis based on: Eircom (2023), 'eir Group Results: for the quarter ended 30 June 2023’, 
29 August, p. 7. Available at: 
https://www.eir.ie/opencms/export/sites/default/.content/pdf/IR/presentations/2022 2023/eir Q
2-23 results presentation.pdf [accessed 7 September 2023]. 
16 Oxera analysis based on: ComReg QKDR 2023 Q1. 

https://www.eir.ie/opencms/export/sites/default/.content/pdf/IR/presentations/2022_2023/eir_Q2-23_results_presentation.pdf
https://www.eir.ie/opencms/export/sites/default/.content/pdf/IR/presentations/2022_2023/eir_Q2-23_results_presentation.pdf
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Figure 2.1 Retail broadband subscriber lines by technology 

 

Note: FTTH is labelled as ‘FTTP’ and FTTC is labelled as ‘VDSL’ are per the QKDR data. 
Source: Oxera analysis based on: ComReg QKDR 2023 Q1. 

2.8 This evidence is consistent with the expectation that Eircom will 
continue to roll out its fibre network and seek to encourage 
migration from FTTC services to FTTH over the review period, 
where FTTH will be the focus of competition. Therefore, we 
consider that Eircom’s incentives to squeeze on FTTC VUA 
through reductions in retail prices will be low due to the 
negative effect this could have on the rate of migration from 
FTTC to FTTH. 

2.9 Contrary to SFG’s suggestion, ComReg’s (and, by extension, our) 
assessment as set out above does not rely on a 100% coverage 
assumption for Eircom’s FTTH network. Rather, our assessment 
considers the relative trade-offs for Eircom associated with a 
margin squeeze on FTTC VUA, taking into account the actual and 
expected presence of its FTTH network rollout (which need not 
reach 100% FTTH coverage).  

2.10 Sky expressed concerns in relation to the degree of caution 
adopted in relation Eircom’s planned FTTH rollout, in particular 
with regards to the assessment of Eircom’s incentives to engage 
in a squeeze on FTTC. The evidence above suggests that Eircom 
is continuing to roll out its FTTH network and, importantly, 
demonstrates the shift in competitive dynamics towards FTTH. 
In this context, a margin squeeze on FTTC runs counter to 
Eircom’s incentives, as described above. 
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2.11 In the areas where FTTH is slow to reach and FTTC is still used to 
serve a material share of subscribers the reasoning set out 
above—contingent on FTTH being present—may be less relevant 
in the absence of the current practice of national pricing. In that 
case, it may be possible that the absence of FTTH in some areas 
could potentially weaken the constraining effect of Eircom’s 
FTTH network rollout on its incentives to margin squeeze on 
FTTC VUA in those areas. For example, suppose Eircom departed 
from its current longstanding national retail pricing strategy, it 
could (in theory) seek to engage in a targeted margin squeeze 
on FTTC VUA in areas where it had not yet deployed its FTTH 
network by lowering retail FTTC pricing in those areas. While in 
these areas there would not be the same constraining effect of 
Eircom’s FTTH network rollout on its incentives to margin 
squeeze on FTTC VUA, the factors outlined in paragraph 2.12 
below would still apply, particularly around recoupment.  

2.12 Even if FTTC continues to serve a material number of lines, 
potentially due to a reduction in the pace of Eircom’s FTTH 
network rollout (though we note that no evidence has been 
presented to suggest this is the case), there are further factors 
which weaken Eircom’s incentive to squeeze on FTTC VUA, as 
explained in the Oxera Part 3 Report: 

• Due to the presence of a wholesale price control on 
FTTC VUA, a margin squeeze would need to be 
implemented through a reduction in FTTC retail prices, 
meaning Eircom would incur losses at the retail level 
relative to not engaging in a squeeze.17 These losses 
could be significant, as the presence of a number of 
well-established FTTC retail providers means Eircom 
may have to engage in a ‘deep’ squeeze for a sustained 
period in order to materially undermine its rivals.18 

• Given the presence of (potentially significant) losses, 
Eircom would need to have clear prospects of recouping 
these losses following the implementation of the margin 

 

 
17 We note that Eircom announced that it plans to increase prices annually in April each year in line 
with the rate of CPI (published in the previous January), plus an additional 3%. This pricing policy 
came into force this year, with an 8% increase in prices in April 2023. Eircom, ‘Price change for eir 
customers’. Available at: https://www.eir.ie/annual-price-
increase/#:~:text=The%20annual%20price%20adjustment%20will,in%20January%202023%20was%20
8.2%25 [accessed 7 September 2023]. 
18 For more detail see: Oxera Part 3 Report, paras 4.10–4.16. 

https://www.eir.ie/annual-price-increase/#:~:text=The%20annual%20price%20adjustment%20will,in%20January%202023%20was%208.2%25
https://www.eir.ie/annual-price-increase/#:~:text=The%20annual%20price%20adjustment%20will,in%20January%202023%20was%208.2%25
https://www.eir.ie/annual-price-increase/#:~:text=The%20annual%20price%20adjustment%20will,in%20January%202023%20was%208.2%25
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squeeze. However, it is likely to face a number of 
challenges in recouping an such losses.19 

• Specifically, recoupment through higher FTTC retail 
prices in future could be challenging as access seekers 
would be able to resume providing FTTC (competing 
prices down such that Eircom cannot recoup losses)20; 
and/or customers may have the option of switching to 
an FTTH service in light of increased FTTC prices, which 
will be increasingly available.  

• Second, Eircom may struggle to recoup losses by 
upgrading these customers to its own FTTH services at a 
higher price, given that it will face competition on FTTH 
services at the retail level from access seekers using 
Eircom’s FTTH network (and end-to-end providers, where 
coverage overlaps). 

2.13 We maintain this reasoning still holds. 

2.14 Therefore, we consider Eircom is likely to have a low incentive to 
engage in a targeted margin squeeze on FTTC VUA in these 
areas (notwithstanding any other considerations relevant to a 
decision to depart from its national pricing strategy). 

2.15 SFG suggested that the presence of a CPI-0% price control on 
FTTC VUA []. However, as explained in the Oxera Part 3 
Report:21 

Under the recommendations for pricing continuity for FTTC VUA services, 
with the price allowed to increase in future by no more than inflation, 
Eircom’s ability to engage in a margin squeeze under this approach does 
not materially differ from its ability to do so under a cost-based price 
control … Indeed, the starting point for the recommended price control 
is the current price from the bottom-up LRIC+ model. While the flat, real 
pricing continuity approach could produce a slightly higher price path 
for FTTC prices (compared with the continuation of the BU LRIC+ model), 

 

 
19 For more detail see: Oxera Part 3 Report, paras 4.16–4.18. 
20 Recoupment of these losses through higher FTTC retail prices could only be achieved if Eircom 
were to be successful in eliminating competition from retail FTTC services as a result of the squeeze 
(i.e. with access seekers exiting the Irish market entirely), such that it can leverage its subsequent 
market power in respect of FTTC at the retail level. In this scenario, the incentive to engage in a 
squeeze depends, in part, on how long Eircom would be willing to incur losses on FTTC services to 
fully drive out the competition such that it could later increase prices without the threat of re-entry. 
Given Eircom faces a number of well-established access seekers at the retail level which supply 
FTTC broadband services, Eircom may need to significantly reduce FTTC retail prices for a sustained 
period of time, in order to weaken these access seekers and, ultimately, force them to exit the 
market. 
21 Oxera Part 3 Report, paras 4.29–4.30. 



NON - C
ONFID

ENTIAL

 

   

 
© Oxera 2023 

WCA/WLA market review: Oxera Updated Part 3 Report [Non-confidential version]  15 

 

given that no explicit efficiency assumptions would be included, it still 
limits the extent to which prices can rise above general inflation levels. 
 
2.16 In this context, in making the decision over whether an ex ante 

MST is required depends on an assessment of proportionality, 
especially in light of the ‘backstop’ of an ex-post margin 
squeeze investigation under ComReg’s competition law powers. 
For the reasons set out in the Oxera Part 3 Report, the updated 
evidence, and the points set out above, we maintain the view 
that, in the presence of the proposed wholesale price control on 
FTTC VUA, we consider Eircom’s incentives to squeeze on FTTC 
VUA are low. 

2.3 Oxera’s final recommendation 
2.17 We maintain our view that Eircom’s incentives to engage in a 

margin squeeze on FTTC VUA is low. Given these low incentives, 
the benefits offered by imposing ex ante margin squeeze 
obligations of FTTC VUA in terms of avoiding harmful effects on 
retail competition and consumers are likely to be low. Balancing 
the low risk of an MST occurring, against the costs (in terms of 
the regulatory burden imposed on Eircom and, by association, 
ComReg) of continuing with an ex ante MST requirement, we 
consider that it would be proportionate to remove the ex ante 
margin squeeze obligations on FTTC VUA services.  

2.18 Importantly, Eircom would continue to be subject to competition 
law, which offers a backstop to investigate Eircom if it were to 
engage in a margin squeeze on FTTC VUA on an ex post basis. In 
this regard, we note that Eircom faces a number of well-
established operators at the retail level, such that if a squeeze 
does occur and is identified early, it can still be reviewed ex post 
and sanctioned, without this having caused material harm in 
terms of the exit of players. 

2.19 For these reasons, we maintain the recommendation presented in 
the Oxera Part 3 Report:  

In the presence of the proposed wholesale price control on FTTC VUA, ex 
ante margin squeeze obligations should not be imposed on FTTC VUA. 



NON - C
ONFID

ENTIAL

 

   

 
© Oxera 2023 

WCA/WLA market review: Oxera Updated Part 3 Report [Non-confidential version]  16 

 

3 The need for a margin squeeze test on 
FTTH VUA services with respect to 
downstream retail products 

 

 

 

Box 3.1 Summary of position to date 

 Oxera Part 3 Report recommendation: In the absence of a 
direct wholesale price control on FTTH VUA, ex ante margin 
squeeze obligations should be imposed on FTTH VUA. 

ComReg consultation proposal: ComReg accordingly 
proposes to require that Eircom meets an ex ante MST for FTTH 
retail offerings (including both FTTH sold on a standalone 
basis or included in a bundle with one or more unregulated 
products). 

 Source: Oxera Part 3 Report, para. 5.42; ComReg 23/03, para. 9.449. 

 

3.1 Summary of respondents’ views 
3.1 Vodafone and NBI agreed with our recommendation and 

ComReg’s proposal to impose an ex ante MST on FTTH VUA.22  

3.2 Eircom also broadly agreed with the proposed approach to the 
MST on FTTH VUA if it were to be adopted, but commented that 
it was unnecessary.23 Copenhagen Economics (on behalf of 
Eircom) argued that the evidence shows that Eircom has not 
sought to foreclose competitors from FTTH and that there is no 
reasonable justification to impose a MST on FTTH VUA.24 

 

 
22 Vodafone (2023), ‘Vodafone Response to Consultation’ [non-confidential version], 3 March, p. 25; 
NBI (2023), ‘Wholesale Local Access provided at a fixed location and Wholesale Central Access 
provided at a fixed location for mass-market products; Response to ComReg’s Consultation and 
Draft Decision 23/03’ [non-confidential version], 3 March, p. 10. 
23 Eircom ‘Response to ComReg Consultation and Draft Decision: Market Reviews – WLA provided at 
a fixed location and WCA provided at a fixed location‘ [non-confidential version], 3 March, p. 85 and 
para. 211. 
24 Copenhagen Economics (2023), ‘Proposed SMP regulation of PIA and WLA in Ireland; An economic 
assessment of ComReg’s January 2023 consultations’ [non-confidential version], 2 March, para 
4.52–4.61. 



NON - C
ONFID

ENTIAL

 

   

 
© Oxera 2023 

WCA/WLA market review: Oxera Updated Part 3 Report [Non-confidential version]  17 

 

3.2 Oxera response 
3.3 In the Oxera Part 3 Report, our assessment of the need to 

impose ex ante margin squeeze obligations on FTTH VUA 
recognised that Eircom’s incentives to engage in a margin 
squeeze on FTTH VUA may vary over time:25 

• In the early stages of Eircom’s FTTH investment 
programme, access seekers may be seen as allies who 
can support Eircom with the transition from FTTC to 
FTTH, to fill up its FTTH network and support recovery of 
the large fixed and sunk costs involved in the 
investment. During this period, Eircom may not have the 
incentive to foreclose access seekers that can act as an 
important source of volumes. 

• Once Eircom has developed sufficient volumes on its 
network (in particular, after significant volumes of 
consumers have migrated from FTTC to FTTH), it may 
have the incentive to engage in a margin squeeze to 
foreclose access seekers, win their customers and 
expand its retail market share. 

3.4 While there is a degree of uncertainty over Eircom’s incentives to 
engage in a margin squeeze on FTTH VUA, we considered that 
the potential adverse outcomes that could arise if Eircom 
engaged in such a squeeze could be significant.26 In addition, 
since we recommended that there should not be a direct price 
control on FTTH VUA, this means Eircom would be able to 
engage in a margin squeeze without incurring losses, 
strengthening its ability to engage in a margin squeeze.27 

3.5 We considered that the backstop of competition law would not 
be sufficient to address this risk.28 Given the expected transition 
to FTTH over the next market review period, the risk of waiting to 
see whether a competition issue arises before opening an ex 
post investigation would be that the SMP operator could already 
have secured an entrenched position before any resolution of 
the investigation, and it would be difficult and time-consuming 
to unwind any adverse consequences that would follow.29 We 
therefore recommended that, on balance, in the absence of a 

 

 
25 Oxera Part 3 Report, paras 5.10–5.23. 
26 Oxera Part 3 Report, paras 5.35–5.38. 
27 Oxera Part 3 Report, para. 5.30. 
28 Oxera Part 3 Report, para. 5.39. 
29 Oxera Part 3 Report, para. 5.39. 
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direct wholesale price control on FTTH VUA, ex ante margin 
squeeze obligations should be imposed on FTTH VUA.30 

3.6 Copenhagen Economics argued that Eircom has not engaged in 
a margin squeeze on FTTH to date, and that the margin between 
its retail and wholesale prices has been above the margin that is 
allowed under the MST.31 While Eircom has not infringed its 
margin squeeze obligations and, as we recognised in the Oxera 
Part 3 Report, its margins were greater than those required by 
the MST,32 looking at past behaviour is not necessarily an 
accurate predictor of future behaviour, particularly when 
Eircom’s conduct may have been driven by its obligation not to 
engage in a margin squeeze. We consider that, while Eircom has 
historically earned larger margins than are required under the 
existing MST and has not breached its margin squeeze 
obligations to date, a forward-looking assessment of Eircom’s 
ability and incentive to engage in a squeeze on FTTH is required. 
This is particularly important given the evolving dynamics of 
competitive FTTH network rollout and retail market trends. 

3.7 In the presence of limited FTTH infrastructure competition, and 
in the absence of a direct price control on FTTH wholesale 
prices, Eircom would be able to engage in a ‘costless’ margin 
squeeze without incurring losses on an end-to-end basis, given 
that it could engage in a squeeze by increasing wholesale VUA 
prices (which it can internalise for its own retail arm). This gives 
Eircom a greater ability to engage in a squeeze over the course 
of the market review period compared to a situation where 
there is a cap on wholesale prices.33 

3.8 On the incentive to engage in an MST on FTTH, Copenhagen 
Economics argued that our reasoning, was ‘speculative and not 
consistent with standard theories of harm concerning incentives 
to foreclose’;34 it argued that, from an economics perspective, 
an incumbent would be expected to engage in a margin squeeze 
at the early stages of market development, not when the market 
has already matured. It argued that this ‘more plausible’ theory 

 

 
30 Oxera Part 3 Report, paras 5.40–5.42. 
31 Copenhagen Economics (2023), op. cit., para. 4.54. 
32 Oxera Part 3 Report, para. 5.28. 
33 Oxera Part 3 Report, para. 5.30. 
34 Copenhagen Economics (2023), op. cit., para. 4.60. 
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of harm does not appear to hold in the Irish FTTH segment with 
no evidence of attempts to foreclose competitors.35 

3.9 While Copenhagen Economics consider that our assessment of 
Eircom’s incentives to engage in a margin squeeze on FTTH is not 
consistent with the ‘standard’ theory of harm, we consider that 
the economic mechanisms outlined in the Oxera Part 3 Report 
are credible and, therefore, that there is a present risk that 
Eircom would have both the ability and incentive to engage in a 
margin squeeze on FTTH during the market review period. In 
particular, we consider that Eircom may have low incentives to 
foreclose access seekers through a margin squeeze during the 
earlier stages of its fibre network rollout, since these access 
seekers can help Eircom to ‘fill’ its FTTH network. Indeed, 
Copenhagen Economics agrees that Eircom relies significantly 
on wholesale customers and that it would therefore have the 
incentive to ‘fill’ its FTTH network.36 

3.10 However, we maintain the view that once Eircom has sufficient 
volumes on its FTTH network (which could be reached over the 
course of this market review period) and there is a clear path 
towards achieving payback on its investment, it may have the 
incentive to engage in a margin squeeze to increase its retail 
FTTH share and keep for itself a bigger proportion of the margin 
available on FTTH services.37 

3.11 An integral aspect of our assessment of the need for margin 
squeeze obligation on FTTH VUA is not only the risk of a margin 
squeeze occurring, but also the potential costs to competition 
and consumers if this conduct were to occur. As explained in the 
Oxera Part 3 Report, the potential cost if Eircom were able to 
successfully implement a margin squeeze on FTTH VUA at this 
critical stage of FTTH rollout could be significant. Specifically, 
given that FTTH is expected to be the focus of competition going 
forward, a successful margin squeeze could enable Eircom to 
secure an entrenched position of market power at the retail 

 

 
35 Copenhagen Economics (2023), op. cit., para. 4.60. 
36 Copenhagen Economics (2023), op. cit., para. 4.56. 
37 The incentive would be greatest where the margin on retail customers is more attractive than the 
margin on wholesale customers, which may be the case under wholesale regulation of FTTH 
services in future, and If there are limited retail pricing constraints in the presence of limited 
infrastructure competition. Eircom may be more inclined to engage in this strategy if it expects 
future regulation on its FTTH wholesale prices, with attractive margins available at the retail level. 
We note that, in this scenario, if Eircom were to implement a margin squeeze through a reduction in 
FTTH retail prices, this could adversely affect alternative wholesale network operators, since their 
wholesale customers may be prevented from profitably operating at the retail level. 
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level. A reduction (and potential elimination) of competition at 
the retail level following a squeeze would result in less consumer 
choice, less innovation, lower incentives to provide good 
customer services and reduced price competition, among other 
aspects, which would be a poor outcome for consumers in 
Ireland. 

3.12 Overall, we maintain our view that the consequence of errors 
from choosing not to impose an MST and later observing a 
squeeze compared to imposing an MST and finding it may not 
have been necessary would suggest that, on balance, it would 
be proportionate to impose margin squeeze obligations on 
Eircom’s FTTH VUA services, given the risks of not doing so. 

3.13 Furthermore, we maintain the view that this risk cannot be 
adequately addressed by relying on ex post competition law in 
view of the potentially significant harms that could arise if 
Eircom did engage in a successful margin squeeze at this key 
stage in the transition to FTTH.38 

3.3 Oxera’s final recommendation 
3.14 We maintain the view that, on balance, in the absence of a 

direct wholesale price control on FTTH VUA, ex ante margin 
squeeze obligations should be imposed on FTTH VUA. 

3.15 We also note that the imposition of an MST alongside pricing 
flexibility at the wholesale level on FTTH is consistent with 2013 
Recommendation on non-discrimination obligations and costing 
methodologies to promote competition and enhance the 
broadband investment environment (hereafter the ‘2013 
Recommendation’), which recommends this as a competitive 
safeguard.39 We also note that this is consistent with the draft 
Gigabit Recommendation.40 

3.16 Based on the above, we maintain the recommendation 
presented in the Oxera Part 3 Report:  

 

 
38 Oxera Part 3 Report, para. 5.38 – 5.39. 
39 European Commission (2013), ‘Commission Recommendation of 11 September 2013 on consistent 
non-discrimination obligations and costing methodologies to promote competition and enhance 
the broadband investment environment (2013/466/EU)’, Recitals 50–55.  
40 European Commission (2023), ‘Commission Recommendation of XXX on the regulatory promotion 
of Gigabit connectivity’, 23 February, Recitals 27 and 30–32. 
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On balance, in the absence of a direct wholesale price control on FTTH 
VUA, ex ante margin squeeze obligations should be imposed on FTTH 
VUA. 
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4 Further specification of the FTTH VUA MST 

4.1 In the following, we consider each of the recommendations on 
the specification of the FTTH VUA MST in turn and assess the 
views expressed by respondents. Specifically, we consider: 

• relevant retail products; 
• cost standard and level of product aggregation; 
• benchmark operator; 
• revenues; 
• profitability approach. 

4.1 Relevant retail products 
 

 

 

Box 4.1 Summary of position to date  

 Oxera Part 3 Report recommendation: The FTTH VUA MST 
should capture all FTTH retail products sold by Eircom, 
including all standalone and bundled FTTH products. 

ComReg consultation proposal: ComReg proposed a ‘flagship’ 
approach and specified the basis for identifying flagship 
products. 

 Source: Oxera Part 3 Report, para. 6.18; ComReg 23/03, paras 9.516–9.520. 

 

4.1.1 Summary of respondents’ view 
4.2 Eircom and SPC Network (on behalf of Virgin Media) agreed with 

ComReg’s proposal to adopt a flagship approach, with Eircom 
offering a suggestion of different metrics to identify flagship 
products.41 However, Vodafone and SFG disagreed with 
ComReg’s proposal.42 

 

 
41 Eircom (2023), op. cit., paras 213–216; SPC Network (2023), ‘Review of Pricing Remedies in 
ComReg’s WLA and WCA Market Reviews; Prepared for Virgin Media Ireland Limited’ [non-
confidential version], March, para. 148. 
42 Vodafone (2023), op. cit., p. 26; Speed Fibre Group (20203), op. cit., p. 25. 
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4.3 No respondent directly raised any points of disagreement with 
the recommendation in the Oxera Part 3 Report, but Vodafone 
highlighted similar concerns regarding the flagship approach as 
we identified in the Oxera Part 3 Report. 

4.1.2 Oxera response 
4.4 We do not comment directly on the respondents’ views on the 

relevant retail products to include in the FTTH VUA MST as no 
respondent directly raised any points of disagreement with the 
recommendation in the Oxera Part 3 Report. 

4.5 We maintain the view that, given the nascent nature of FTTH and 
the potential for evolving competitive dynamics across the 
market review period, the importance of different individual 
products is likely to evolve over the market review period. 

4.1.3 Oxera’s final recommendation  
4.6 Based on the above, we maintain the recommendation 

presented in the Oxera Part 3 Report:  

The FTTH VUA MST should capture all FTTH retail products sold by 
Eircom, including all standalone and bundled FTTH products. 

4.7 As set out in the Oxera Part 3 Report, we recognise that the 
decision of whether to adopt a flagship approach or to test all 
products is one of proportionality, with the ultimate objective of 
ensuring that effective retail competition is preserved. While a 
flagship approach may lessen the regulatory burden while 
offering a degree of protection to access seekers for the most 
popular Eircom products, there is the risk that emerging 
products or those that are particularly important to an access 
seeker’s business model may not be captured by the MST, to the 
detriment of competition and consumers.43  

 

 
43 We noted: ‘Excluding certain FTTH products from the MST today, on the basis of small volumes, 
would leave these products at risk of being subject to a margin squeeze by Eircom. Without ex ante 
measures in place for these products, this could lead to foreclosure in relation to a product that is 
important to competitive dynamics not being detected in a timely manner. In particular, any new 
product launch by Eircom would, by definition, not be a flagship product because it has no volumes. 
If such a product is keenly priced such that it would not pass an MST, by the time it became a 
flagship product it could be too late, as competition may have already been distorted’ (Oxera Part 
3 Report, para. 6.23. 
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4.8 We note ComReg has decided to adopt a flagship approach on 
the basis of proportionality,44 and that this approach is 
consistent with the 2013 Recommendation, and the draft Gigabit 
Recommendation, which provides for a flagship approach to be 
adopted by national regulatory authorities (NRAs), as well as 
providing guidance on how NRAs may select ‘flagship’ 
products.45   

4.9 We note that ComReg’s approach includes some safeguards 
including that the flagship products will be determined on a 
quarterly basis with the submission by Eircom of its quarterly 
monitoring statements, with the intention of identifying any 
movements in volumes such that the most commercially 
attractive products are included in the FTTH VUA MST 
assessments going forward.46 ComReg can also identify other 
FTTH retail offerings which should be regarded as flagship and 
request Eircom to demonstrate compliance with the MST for any 
FTTH retail offerings, including where complaints have been 
brought by retail service providers.47 Eircom are also required to 
demonstrate MST is passed for new products expected to have 
a significant impact on the market,48 and is subject to an 
overriding obligation requiring Eircom not to engage in a margin 
squeeze on FTTH VUA in relation to all retail offers.49 

 

 
44 ComReg, ‘Market Reviews; Wholesale Local Access (WLA) provided at a fixed location; Wholesale 
Central Access (WCA) provided at a fixed location for mass-market products; Final Decision’, 
Section 9.3.5. Hereafter referred to as ‘ComReg Decision’. 
45 European Commission (2013),‘ op. cit., Recital 66, Annex II; European Commission (2023), op. cit., 
Annex III. 
46 ComReg Decision, Section 9.3.5. 
47 ComReg Decision, Section 9.3.5. 
48 ComReg Decision, Section 9.3.5. 
49 ComReg Decision, Section 9.3.5. 
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4.2 Cost standard and level of product aggregation 
 

 

 

Box 4.2 Summary of position to date 

 Oxera Part 3 Report recommendation: The FTTH VUA MST 
should adopt the combinatorial approach, whereby: the 
product-by-product tests are conducted at the LRIC cost 
standard; the portfolio test is conducted at the LRIC+ or ATC 
cost standard. 

ComReg consultation proposal: While the 2013 EC 
Recommendation does not specify the aggregation level of 
the MSTs, ComReg believes that a LRIC+ or ATC approach (as 
in the 2018 Bundles Decision) is appropriate at the portfolio 
level. A lighter cost standard (LRIC) is proposed for the 
calculation of downstream retail costs on a ‘product-by-
product’ basis. 

 Source: Oxera Part 3 Report, para. 6.45; ComReg 23/03, paras 9.487–9.488. 

 

4.2.1 Summary of respondent’s views 
4.10 SPC Network (on behalf of Virgin Media) disagreed with 

definitional points in relation to the cost standards and on how 
the cost standards should be interpreted and implemented in 
the MST.50 SPC Network also disagreed with our 
recommendation that the FTTH VUA MST should include product-
by-product tests (at LRIC) and a portfolio test (at LRIC+); it 
argued in support of product-by-product tests at LRIC+.51 

4.11 Copenhagen Economics (on behalf of Eircom) argued that more 
clarity on the rationale for adopting an LRIC+ or ATC standard 
was needed, and that Eircom should be allowed to price bundles 
and standalone products as flexibly as possible.52 

4.12 Eircom argued that there is no need to identify a share of 
common costs to include in the MST.53 It proposed that as an 

 

 
50 SPC Network (2023), op. cit., paras 183–188. 
51 SPC Network (2023), op. cit., paras 141 and 191–198. 
52 Copenhagen Economics (2023), op. cit., para. 4.64–4.65. 
53Eircom (2023), op. cit., para. 222. 
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alternative approach to assigning an ‘arbitrary’ allocation of 
common costs to an individual product, one should simply 
recognise that a positive margin above incremental costs shows 
that an operator is contributing to the recovery of common 
costs, implying that this would be sufficient.54 In making these 
comments, Eircom did not specify whether it was making these 
comments with reference to the product-by-product or portfolio 
test. 

4.13 Eircom also stated that ComReg’s proposal (and by extension 
our recommendation) on the amount of common costs that 
should be allocated to the set of flagship products was not 
clear.55 

4.2.2 Oxera response 
4.14 In the Oxera Part 3 Report, we recommended the MST should be 

applied on a product-by-product basis and a portfolio basis, 
whereby:  

• product-by-product tests are conducted at the LRIC 
cost standard;  

• a portfolio test is conducted at the LRIC+ (or ATC) cost 
standard. 

4.15 By adopting LRIC cost standard for the product-by-product 
tests, and the LRIC+/ATC cost standard for the portfolio-level 
test, the SMP operator is afforded flexibility to recover common 
costs across products in different proportions, but limits the 
extent of any cross-subsidies, as each product must still recover 
its specific incremental costs.56 

4.16 Given the interlinkages between the level of aggregation and 
the cost standards we recommended, we have consolidated our 
response to comments on these two building blocks of the MST.  
We first address the responses in relation to the cost standard 
definitions. We then address the responses in relation the 
recommended approach on the level of aggregation and cost 
standards in the MST. 

 

 
54 Eircom (2023), op. cit., paras 222–223. 
55 Eircom (2023), op. cit., para. 238. 
56 Oxera Part 3 Report, paras 6.39–6.42. 
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4.17 SPC Network provided comments in respect of the LRIC and 
LRIC+ definitions adopted.57 We respond to these as follows. 

4.18 We agree with SPC Network that LRIC includes fixed costs, as 
there may be fixed costs that can be avoided if the increment in 
question is not produced.58 From an economic perspective, 
taking a long-run approach for incremental costs ensures that 
costs that may be fixed when assessed over a short period of 
time, but which may be avoided over the long run, are also 
attributed to the increment in question. However, we disagree 
with SPC Network’s suggestion that ‘LRIC also includes all 
variable costs associated with cost blocks that span other 
increments in addition to the increment in question’.59 By 
definition, the only costs included in LRIC are those relevant to 
the increment in question. Costs that span Other increments 
would, by definition, be categorised as common costs and 
would therefore be excluded from the LRIC. 

4.19 SPC Network made further comments in relation to the working 
definition of the LRIC and LRIC+ standards. It suggested that the 
difference between LRIC and LRIC+ is limited to ‘overhead’ costs 
(rather than common costs).60 It expressed concerns that ‘duct, 
fibre and backhaul/core equipment costs would almost all be 
excluded from the LRIC in a product-by-product MST.61 SPC 
Network suggested that ComReg’s (and, by extension, our) 
intention, may have been ‘to provide Eircom with a relatively 
small degree of flexibility in the pricing of its FTTH services by 
allowing the company to recover its broad overhead costs’.62 

4.20 First, for the reasons explained in paragraphs 4.18–4.19 above, 
we disagree with SPC Network’s interpretation of the LRIC and 
LRIC+ cost standards. SPC Network’s interpretation appears to 
conflate the concepts of variable and fixed costs with those of 
incremental and common costs. 

4.21 Second, it is important to recall that the choice of cost standard 
is relevant only to the downstream costs included in the test, i.e. 
the costs incurred by retail providers in addition to the relevant 

 

 
57 SPC Network (2023), op. cit., paras 183–188. 
58 SPC Network (2023), op. cit., para. 185. 
59 SPC Network (2023), op. cit., para. 186. 
60 SPC Network (2023), op. cit., para. 142. 
61 SPC Network (2023), op. cit., para. 142. 
62 SPC Network (2023), op. cit., para. 200. 
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wholesale input (FTTH VUA) to replicate Eircom’s retail 
product(s). As explained in the Oxera Part 3 Report, downstream 
costs would typically include the following categories of cost: 
own network costs; SG&A costs; subscriber acquisition costs; 
CPE costs.63 

4.22 For the product-by-product tests at LRIC, only downstream 
costs that are incremental to the provision of the retail FTTH 
product should be included; this should not include any common 
costs. The LRIC downstream costs may include, for example: 

• own network costs that are incremental to providing the 
retail product, such as certain pieces of network 
equipment required to provide FTTH broadband; 

• customer premises equipment relevant to the retail 
product, such as the modem and/or TV set-top box; 

• marketing costs that are specific to the provision of the 
retail product. 

4.23 To the extent that cost falling into the categories referenced by 
SPC Network (i.e. duct, fibre and backhaul/core network costs) 
are incremental to the provision of the retail FTTH product, 
these should be included in the downstream costs at LRIC. 

4.24 For the portfolio test at LRIC+, a reasonable share of common 
costs should be added to the total LRIC costs across the entire 
portfolio, to give the portfolio LRIC+. This should include only 
common costs that are relevant to the downstream activities. 
This could include, for example, SG&A costs, such as finance and 
administrative costs, where these are not specific to the 
provision of the retail product. 

4.25 Upstream costs are not included as the upstream input (FTTH 
VUA) is ‘transfer charged’ at a level equal to the wholesale input 
price published in Eircom’s price list (or provided separately to 
ComReg as part of Eircom’s regulatory obligations) in the MST. 
The wholesale price of FTTH VUA will be the means through 
which Eircom recovers the incremental costs associated with 
providing the wholesale input plus a contribution to the recovery 
of common costs. Since the MST seeks to ensure economic 
replicability for retail providers using Eircom’s FTTH VUA input, 

 

 
63 Oxera Part 3 Report, para. 6.96. 



NON - C
ONFID

ENTIAL

 

   

 
© Oxera 2023 

WCA/WLA market review: Oxera Updated Part 3 Report [Non-confidential version]  29 

 

the price that they pay for this input is included in the test 
(rather than the modelled costs of providing this input). 

4.26 Taking into account the interpretations of the LRIC and LRIC+ 
cost standards above, contrary to SPC Network’s suggestion, 
the intention of our recommended approach is to afford Eircom 
flexibility over the reasonable share of common costs which is 
allocated to the FTTH portfolio, not only those costs referred to 
by SPC Network as ‘overheads’. 

4.27 Having addressed the responses related to the definitions and 
implementation of the cost standards, we now turn to the 
responses in relation the proposed approach to the level of 
aggregation and the associated cost standards. 

4.28 SPC Network disagreed with our recommendations on the level 
of aggregation and cost standards, and argued that it is 
inconsistent with the 2013 Recommendation.64 It suggested that 
the 2013 Recommendation includes a recommendation on the 
level of aggregation, specifically that individual products should 
be tested. SPC Network did ‘not agree that LRIC is suitable for 
the product-by-product tests, as this is counter to the 2013 EC 
Recommendation which states that LRIC+ should be used’.65 
Based on the above, SPC Network argued the FTTH VUA MST 
should be performed at the product-by-product level at LRIC+.66 

4.29 We disagree. While parts of the 2013 Recommendation refers to 
retail products, services and offers in the singular and states 
that the LRIC+ cost standard should be used to determine the 
relevant incremental (downstream) costs, we do not consider 
this should be interpreted as an explicit recommendation that 
the MST should be conducted using product-by-product tests 
based on the LRIC+ standard. Indeed, our interpretation of the 
2013 Recommendation is consistent with the BEREC guidance on 
the application of ex ante MSTs with regards to the 2013 
Recommendation and Annex II. Specifically, BEREC states:67 

A margin squeeze test can be conducted for different aggregation 
levels: product-by-product or aggregation of (a group) of products or 

 

 
64 SPC Network (2023), op. cit., paras 141 and 191–198. 
65 SPC Network (2023), op. cit., para. 141. 
66 SPC Network (2023), op. cit., paras 191–198. 
67 BEREC (2014), ‘BEREC Guidance on the regulatory accounting approach to the economic 
replicability test (i.e. ex-ante/sector specific margin squeeze tests)’, 5 December, pp. 14–15 and 36. 
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both (i.e. a combinatorial approach) … BEREC believes that it is 
appropriate for each NRA to determine what the appropriate level of 
aggregation should be when carrying out the margin squeeze test in the 
light of the assessment of competition problems identified in the market 
analysis. 
 
4.30 Moreover, BEREC found that ‘the majority of NRAs apply both 

product-by-product and aggregation of products approach (i.e. 
combinatorial approach)’.68 BEREC finds that some NRAs use a 
lower cost standard for the product-by-product tests than for 
the portfolio test, which ‘provides some pricing flexibility at the 
product level while ensuring that the overall “portfolio” is 
replicable’.69 This is consistent with adopting a LRIC standard for 
the product-by-product tests, and LRIC+ for the portfolio test. 
Therefore, contrary to SPC Network’s suggestion, we consider 
that our approach is consistent with the 2013 Recommendation, 
the relevant BEREC guidance, and the wider practice of other 
European NRAs.  

4.31 Moreover, the draft Gigabit Recommendation recommends that 
‘NRAs should determine the level of aggregation (product-by-
product or portfolio of products) that is appropriate for the 
economic replicability test, in the light of the assessment of 
competition problems identified in the market analysis’.70 The 
draft Gigabit Recommendation maintains that the relevant cost 
standard for calculating downstream costs should be LRIC+.71 
Our recommendation is to adopt both product-by-product tests 
and a portfolio test. As explained in paragraph 4.30. under this 
approach, the stricter cost standard (i.e. the cost standard that 
would lead to smaller margins – LRIC+) is generally applied to 
the higher level of aggregation (the portfolio), consistent with 
our recommendation.72 

4.32 For the reasons described in the Oxera Part 3 Report and below, 
we consider that our recommendation in relation to the level of 
aggregation and cost standards is consistent with 2013 
Recommendation and the draft Gigabit Recommendation. 

 

 
68 BEREC (2014), op. cit., p. 24. 
69 BEREC (2014), op. cit., p. 25. 
70 European Commission (2023), op. cit., Annex III. 
71 European Commission (2023), op. cit., Annex III. 
72 In fact, if the LRIC+ standard was adopted in the product-by-product tests, there would be no 
benefit of performing the portfolio test. 
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4.33 Copenhagen Economics argued that it is not clear why LRIC+ (or 
ATC) is required for bundles.73 It argued that given the lack of 
evidence that Eircom would be close to engaging in a squeeze 
or distortionary cross-subsidisation, it should be afforded the 
ability to price bundles and standalone products as flexibly as 
possible (as long as it is compliant with competition law).74 
Copenhagen Economics also argued that more clarity on the 
rationale for the ATC was needed, given the high market shares 
which have been achieved by access seekers, and that the ATC 
limits Eircom’s ability to price flexibly across bundles and 
standalone products.75 

4.34 In response, we first note that, contrary to Copenhagen 
Economics’ interpretation, our recommendation is for the LRIC+ 
cost standard to apply to all products (not only bundle 
products), when products are test at the portfolio level. 

4.35 We also note that the core principle in the MST is that the SMP 
operator should be allowed to recover all relevant downstream 
costs of providing services that rely on a regulated wholesale 
input. However, flexibility to recover common costs across 
different products (e.g. different standalone broadband and 
bundled broadband products) may be permitted depending on 
the level of competition in the market. In general, the more 
competitive the market is, the greater the level of flexibility 
should be.  

4.36 In the Oxera Part 3 Report, we also acknowledged that Eircom 
faces competition from access seekers in the provision of FTTH 
services, with Vodafone and Sky holding a material share of 
FTTH subscriptions. Indeed, Eircom continues to face strong 
competition at the retail level. For example, Eircom continues to 
hold the second largest share of retail FTTH lines (32.5%) behind 
Vodafone (33.6%), while Sky continues to hold a material share 
(20.3%) of lines, and Eircom faces a number of (at present) 
smaller retail providers.76 Therefore, we maintain our view that, 
given the level of retail competition, Eircom should be afforded 
a degree of flexibility, 

 

 
73 Copenhagen Economics (2023), op. cit., para. 4.64. 
74 Copenhagen Economics (2023), op. cit., para. 4.65. 
75 Copenhagen Economics (2023), op. cit., para. 4.65. 
76 Oxera analysis based on: ComReg QKDR Q1 2023 data. 
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4.37 In recognition of the degree of competition Eircom faces at the 
retail level, each individual product should be required only to 
recover its LRIC in the MST, whilst affording Eircom a degree of 
pricing flexibility in respect of how it chooses to recover 
common costs across the portfolio. However, FTTH take-up is 
still relatively nascent, and the relative importance of different 
product types could change across the duration of the market 
review. Given this uncertainty, there is a risk that providing 
Eircom too much flexibility—i.e. across the portfolio of all FTTH 
products—without any product-by-product checks, could allow 
Eircom to engage in a margin squeeze on products that are 
particularly important to competitive dynamics. Therefore, there 
may be considerable risk associated with assessing the MST 
only across the portfolio of FTTH products (with no restrictions 
at the individual product level).77We maintain the view that the 
combinatorial approach strikes the right balance between 
protecting competition on FTTH retail services while affording 
Eircom flexibility to recover its common costs in an efficient 
manner. In this context, we disagree with Copenhagen 
Economics comments that Eircom should be afforded greater 
flexibility than is proposed under our recommended approach. 

4.38 Eircom argued that there is no single mechanism for allocating 
common costs nor for establishing what a ‘reasonable’ share of 
common costs should be.78 It suggested an alternative method, 
given the challenges with estimating a ‘reasonable’ share of 
common costs, would be to assess whether there is a positive 
margin above LRIC as this confirms that Eircom contributing to 
its common costs.79 

4.39 Eircom did not make clear whether it was making this statement 
in relation to the cost standard to apply to the product-by-
product test or the portfolio test. However, given the product-
by-product test is proposed to be conducted against LRIC, a 
portfolio test also at LRIC would not provide any additional 
protection—if every product is passing its LRIC, then by 
definition the portfolio would also pass its LRIC. In this case, we 
consider that Eircom may be implying that the product-by-
product test at LRIC is sufficient, and provided products are 
making at least their LRIC, this demonstrates that products are 

 

 
77 Oxera Part 3 Report, para. 6.39 – 6.42. 
78 Eircom (2023), op. cit., para. 222. 
79 Eircom (2023), op. cit., para. 223. 
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making a contribution to common costs and no further tests are 
needed.  

4.40 However, we recognise that, given that telecoms operators are 
typically multi-product firms, the recovery of common costs is 
highly relevant. We consider that it is important that Eircom is 
required to recover a reasonable share of common costs 
associated with providing FTTH retail products, from across the 
portfolio. Failure to ensure this could allow it to engage in a 
margin squeeze and foreclose access seekers. For example, 
suppose Eircom recovered only the LRIC of its FTTH portfolio and 
made no contribution to its common costs, with these being 
recovered across non-FTTH retail products. In this case, an 
access seeker focussed only on providing FTTH retail products 
(with no other retail activities) may be unable to replicate 
Eircom’s FTTH portfolio, since it would occur retail costs that are 
not allowed for in the MST.  

4.41 While we agree with Eircom that there is no single, unique 
mechanism to allocate common costs, we disagree with 
Eircom’s alternative approach, that any positive margin above 
LRIC would be sufficient to ensure the replicability of the FTTH 
portfolio. It implies, for example, that a contribution of €1 
towards its common cost recovery across the entire FTTH retail 
portfolio would be appropriate.  

4.42 To ensure that Eircom’s products are replicable, it is important 
that Eircom makes a reasonable contribution to its common 
costs. We do not consider that the potential challenges 
associated with allocating common costs outweigh the need to 
ensure that Eircom recovers a reasonable share of common 
costs from its FTTH portfolio to ensure the replicability of its 
retail products. While we agree that there is no unique way of 
allocating costs, the current volume-based approach being 
used to allocate common costs should continue as a commonly 
used approach. 

4.43 In response to Eircom’s comment regarding the allocation of 
common costs to flagship products (which will be relevant for 
the portfolio test, conducted at LRIC+), as explained in the 
Oxera Part 3 Report, each flagship product should receive an 
appropriate allocation of common costs, derived from Eircom’s 
total common costs. Eircom’s common costs should be 
allocated to each service (for example, fixed voice, broadband) 
and from this, a unit common cost per subscriber for each 
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service should be calculated. The unit common costs for each 
flagship product should reflect the services included in that 
product. For example a standalone broadband product should 
include the unit common costs allocated to broadband, while a 
dual-play bundled product including fixed voice and broadband 
should include the unit common costs allocated to broadband 
and fixed voice. 

4.2.3 Oxera’s final recommendation 
4.44 Based on the above and the rationale outlined in the Oxera Part 

3 Report, we maintain the view that our recommended approach 
to the cost standard and level of aggregation strikes the right 
balance between protecting competition on FTTH retail services 
while affording Eircom flexibility to recover its common costs in 
an efficient manner.  

4.45 We consider that our recommendation is consistent with the 
2013 Recommendation and relevant BEREC guidance, and the 
draft Gigabit Recommendation.80 

4.46 Based on the above, we maintain the recommendation 
presented in the Oxera Part 3 Report:  

The FTTH VUA MST should adopt the combinatorial approach, whereby: 

• the product-by-product tests are conducted at the LRIC 
cost standard; 

• the portfolio test is conducted at the LRIC+ or ATC cost 
standard. 

 

 
80 European Commission (2013), op. cit., Annex II; European Commission (2023), op. cit., Annex III. 



NON - C
ONFID

ENTIAL

 

   

 
© Oxera 2023 

WCA/WLA market review: Oxera Updated Part 3 Report [Non-confidential version]  35 

 

4.3 Benchmark operator 
 

 

 

Box 4.3 Summary of position to date 

 Oxera Part 3 Report recommendation: The FTTH VUA MST 
should adopt an Equally Efficient Operator (EEO) benchmark 
operator approach when calculating downstream costs and 
unregulated wholesale costs. 

ComReg consultation proposal: ComReg proposes that an EEO 
approach should continue to be applied in the calculation of 
downstream costs for the ex ante MSTs. 

 Source: Oxera Part 3 Report, para. 6.72; ComReg 23/03, paras 9.553. 

 

4.3.1 Summary of respondent’s view 
4.47 Eircom agreed with the recommendation to (continue to) adopt 

an EEO standard.81 

4.48 No respondent directly raised any points of disagreement with 
the recommendation in the Oxera Part 3 Report. 

4.3.2 Oxera response 
4.49 We do not comment on the respondents’ views on the 

benchmark operator approach to adopt in the FTTH VUA MST as 
no respondent directly raised any points of disagreement with 
the recommendation in the Oxera Part 3 Report. 

4.3.3 Oxera’s final recommendation 
4.50 We maintain the view that a continuation of the EEO benchmark 

is the appropriate standard to adopt given that Eircom is 
competing with well-established access seekers that are active 
in the retail market and that the MST is not intended to protect 
inefficient entry by smaller operators. 

4.51 Based on the above, we maintain the recommendation 
presented in the Oxera Part 3 Report: 

 

 
81 Eircom (2023), op. cit., para. 226. 
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The FTTH VUA MST should adopt an EEO benchmark operator approach 
when calculating downstream costs and unregulated wholesale costs. 

4.4 Revenues 
 

 

 

Box 4.4 Summary of position to date 

 Oxera Part 3 Report recommendation: The FTTH VUA MST 
should take into account the effective revenues generated by 
the relevant products. In particular: discounts and promotions 
should be included in the test; out-of-bundle revenues should 
be included in the test (if they are replicable). 

ComReg consultation proposal: ComReg proposes that the 
relevant FTTH flagship products MSTs include the effective 
revenues generated by the product offering including out of 
bundle revenues and once-off revenues. Discounts and 
promotional costs should also be included in the FTTH MST (as 
either a reduction in revenues or an increase in downstream 
costs). 

 Source: Oxera Part 3 Report, para. 6.77; ComReg 23/03, para. 9.559. 

 

4.4.1 Summary of respondents’ views 
4.52 SPC Network (on Virgin Media’s behalf) expressed concerns over 

the potential for out-of-bundle (OOB) revenues to significantly 
affect the MST result, and suggested that there should be 
transparency about the impact of OOB revenues on the MST.82 

4.53 While no stakeholder raised issue with the requirement for 
discounts and promotions to be captured in the test, there were 
some queries about how they would be accounted for against 
the average customer life (ACL) in the discounted cash flow 
(DCF) calculation. We consider those points separately in 
section 4.5 below. 

 

 
82 SPC Network (2023), op. cit., paras 210–212. 
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4.4.2 Oxera response 
4.54 We recommended that OOB revenues should be included in the 

FTTH VUA MST as they are a valid source of revenues which 
contribute to the margin of a retail product.83 

4.55 SPC Network expressed concerns that OOB revenues could have 
a significant impact on the MST, and that their inclusion could 
lead to a situation where the MST is passed only when OOB 
revenues are included; SPC Network questioned whether this 
would send ‘the right signals to the market’.84 It said that it 
would be ‘strange to SPC Network if users of a particular bundle 
that do not generate out of bundle revenues are in effect 
subsidised by those that do’ and that this ‘could, for example, 
significantly disadvantage operators that are only in a position 
to offer standalone broadband services or are not in a position 
to attract significant out of bundle revenues from their own 
customer bases’.85 

4.56 The central purpose of the MST is to ensure the economic 
replicability of Eircom’s retail offerings. As OOB revenues are a 
valid source of revenues which contribute to the margin of the 
retail product, we maintain our view that they—alongside the 
relevant costs of providing these services—should be included in 
the test. In principle, from an economic perspective, the fact 
that this could give rise to scenarios in which the MST result is 
contingent on the inclusion of OOB revenues is not problematic  
in and of itself. However, there are two important considerations 
in this regard: the replicability of these revenues; and that OOB 
revenues included are relevant to the product in question and 
that the value of revenues included in the test is reliable. 

4.57 First, the replicability of the OOB revenues generated is an 
important consideration. The purpose of the MST is to ensure the 
replicability Eircom’s FTTH retail product offerings. Provided 
other access seekers have the opportunity to replicate such 
revenues, for example through the supply of OOB calls and 
content, they should be included in the test. By virtue of using 
the OOB revenues generated by Eircom, the MST assumes that 
other access seekers would be able to replicate these revenues 
from their customer bases. If ComReg considers that there is an 

 

 
83 Oxera Part 3 Report, paras 6.73–6.76. 
84 SPC Network (2023), op. cit., para. 211. 
85 SPC Network (2023), op. cit., para. 211. 
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asymmetry between Eircom and access seekers in terms of their 
ability to generate OOB revenues—for example, stemming from 
Eircom’s position as the incumbent operator—then it could make 
adjustments to the OOB revenues included to ensure that 
Eircom is not advantaged by this asymmetry. 

4.58 In response to SPC Network’s comment that the OOB revenues 
from one product could be used to subsidise another, and that 
this could disadvantage operators who supply only certain retail 
products which may be unable to generate certain types of OOB 
revenues, we note that our proposed MST includes product-by-
product tests.86 The individual product tests will include the OOB 
revenues (and any associated costs at LRIC) relevant to that 
retail product, and require the test to be passed at LRIC. This 
mitigates SPC Network’s concerns over the potential for 
Eircom’s to cross-subsidise using OBB revenues. 

4.59 Second, it is important to ensure that that OOB revenues 
included are relevant to the product in question and that their 
value is reliable. We recognise that OOB revenues will vary by 
product, and even by customer as they depend on usage levels. 
Therefore, there is typically a degree of uncertainty about the 
value of OOB revenues generated by operators. Given this 
degree of uncertainty, we consider that Eircom should be 
required to substantiate OOB revenues that are included in the 
MST to ensure their integrity, particularly in scenarios where 
their inclusion is determinative of the result of the test. One 
potential approach to help ensure that the OOB revenues are 
reliable would be to include revenues based on actual historic 
data on their value. This could be based on the average value of 
OOB revenues, which should be calculated over a reasonable 
period (such as 6–12 months), to avoid the risk of under- or over-
stating OOB revenues which may fluctuate from month to month 
in line with changes in usage patterns. 

4.60 In its simplest form, for each source of OOB revenues (e.g. from 
out-of-bundled fixed and/or mobile calls, data usage or TV 
content), this could be based on an average across all FTTH 
products. However, there is a risk that this would mask potential 
differences in OOB revenues across individual products. For 
example, products with larger inclusive calls allowances may be 

 

 
86 We note that ComReg’s flagship approach requires at least one FTTH standalone broadband 
product to be tested (see: ComReg Decision, Section 9.3.5). 
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associated with lower OOB call revenues. To help ensure the 
replicability of an individual product, the average OOB revenues 
should ideally be based actual data for the bundle in question 
(or similar). 

4.61 The above two issues are important to ensure the integrity of 
the MST. However, they will only bite in practice where the 
inclusion of OOB revenues is determinative of the MST result. 
Specifically, if the magnitude by which an MST passes is larger 
than the size of the OOB revenues, then this would mean that 
even if OOB revenues were set to zero, the product would still 
pass the MST. Where this is not the case, then ComReg may 
need to seek further evidence to justify the OOB revenues 
included in the test. 

4.4.3 Oxera’s final recommendation 
4.62 We maintain our view that OOB revenues should be included in 

the FTTH VUA MST as they are a valid source of revenues which 
contribute to the margin of a retail product. 

4.63 As outlined above, OOB revenues should be relevant to the 
product in question and ComReg could take steps to ensure the 
values included are reliable. The test should include OOB 
revenues that are replicable and, if it deems it appropriate, 
ComReg could make adjustments if it considers Eircom has an 
advantage in this regard. Given these complexities it would be 
reasonable for ComReg to first assess whether MST result is 
contingent on the inclusion of OOB revenues. 

4.64 We also maintain our position in relation to the inclusion of 
discounts in the MST, for the reasons outlined in the Oxera Part 3 
Report. 

4.65 Based on the above, we maintain the recommendation 
presented in the Oxera Part 3 Report:  

The FTTH VUA MST should take into account the effective 
revenues generated by the relevant products. In particular:  
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• discounts and promotions should be included in the 
test;87 

• OOB revenues should be included in the test (if they are 
replicable). 

4.5 Profitability approach: average customer lifetime 
 

 

 

Box 4.5 Summary of position to date  

 Oxera Part 3 Report recommendation: The FTTH VUA MST should use 

a DCF profitability approach.88 This approach assesses the size of 

the margin over a specified period of time (e.g. the average 

customer lifetime, ACL), and takes into account the time value of 

money through discounting. The discount factor is equal to Eircom’s 

WACC; the time horizon used is the estimated ACL.  

In the Oxera Part 3 Report, we provided an overview of how the DCF 

approach would be implemented in practice. Specifically we set out 

that this would involve: 

• Assessing the margin based on each product over a period 
equal to the ACL. This involves assessing the net present value 
(NPV) of future revenues minus the costs for a given product, 
assuming that a given cohort of customers purchases the 
product at the point in time when the NPV analysis is 
conducted. 

• One-off upfront costs (such as installation costs) and 
revenues (such as installation revenues) should be included in 
full in the first period (i.e. the first month) of the ACL. 

• The stream of revenues over the ACL should include all 
effective revenues generated on a recurring basis. This should 
include the monthly retail price, OOB revenues (if appropriate), 
and any other relevant recurring revenues. The revenues 
should reflect any promotions or discounts the customer 
receives over the course of the ACL. 

• The stream of costs over the ACL should include the recurring 
costs associated with the provision of the product to the 

 

 
87 We note, discounts and promotions can be reflected in the test as a downward adjustments to 
revenues, or the included as a cost in the calculation. We note ComReg has typically adopted the 
latter approach is its MST to date, and is its proposals here. 
88 In this setting, in line the with 2013 Recommendation, the DCF profitability approach uses a 
forecast of the stream of revenues and costs of supplying the retail product in each month over the 
duration of the ACL. From this, the total margin should be estimated across the ACL in NPV terms, 
to reflect the time value of money. This differs from the accounting DCF approach, which is based 
on actual flows of cash, in terms of costs and revenues. We refer to our recommended approach as 
DCF/NPV in the remainder of this report. 
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cohort of customers. This should include any one-off capital 
costs which may, for example, include one-off downstream 
costs (such as start-up costs associated with setting up a 
customer services desk). These capital costs should be 
amortised across the relevant asset life to provide an 
annualised charge that should be included in the test as a 
recurring cost. 

• The total margin should be estimated across the ACL in NPV 
terms, to reflect the time value of money. The discount factor 
used to calculate the NPV should be given by Eircom’s WACC. 

ComReg consultation proposal: In light of the above discussion and 

the 2013 EC Recommendation, ComReg proposes that a DCF 

approach should be used by Eircom to demonstrate compliance of 

the flagship FTTH products (as detailed above) with the ex ante MST 

(e.g., in advance of proposed launch of new products, promotions 

and discounts). 

ComReg proposes that the ACL of 42 months as set out in the 2018 

Bundles Decision, should continue to be used over the next review 

period. 

In the case of retention offers, ComReg proposes that the ACL 

should be consistent with the 2018 Bundled Decision i.e., it should 

reflect the re-contracting period or the expected remaining ACL of 

customers on the relevant standalone or bundled product at the 

time of the retention promotion. 

 Source: Oxera Part 3 Report, para. 6.84; ComReg 23/03, paras 9.525–9.526 
and 9.575. 

 

4.5.1 Summary of respondents’ views 
4.66 Vodafone expressed concerns with the profitability approach. 

Vodafone argued that after the initial contract term, during 
which customers may be receiving a discount on the monthly 
price, the price would increase to the undiscounted monthly 
price.89 It argued that despite this increase in price, and that 
customers are able to freely switch as they are out of the 

 

 
89 Vodafone (2023), op. cit., p. 25–26. 
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minimum contract term, the MST assumes that customers would 
stay for the remainder of the 42-month ACL.90  

4.67 Vodafone suggested that the recommended approach which 
was ‘not fit for purpose’, as access seekers could not risk 
competing on negative margins on the assumption that a 
customer is likely to stay for 42 months.91 It suggested that an 
approach which ensures a sufficient margin at ‘the point when a 
competitive response is required’ should be adopted.92 

4.68 SPC Network questioned how retention offers would be dealt 
with in the MST. Specifically, it noted that the fact that Eircom’s 
retail products typically include a contract term of 12 or 24 
months raised the question of what retail price should be used 
between the end of the minimum contract term and the ACL.93 It 
highlighted that, after the minimum term expires, customers 
may recontract with Eircom and receive a lower price than the 
standard undiscounted price for (part of) the remaining ACL.94 It 
argued that if customers do have the ability to recontract, the 
MST needed to take this into account.95 

4.69 SPC Network also made comments in relation to inflation-linked 
price increases; it noted that, as a result, customers joining at 
different points in time may face different prices and that it was 
not clear how this would be taken into account in the MST. 96 

4.5.2 Oxera response 
4.70 The central purpose of the MST is to ensure the economic 

replicability of Eircom’s retail offerings. For the reasons outlined 
in the Oxera Part 3 Report, we maintain our view that the 
DCF/NPV approach, which assesses the margin over the ACL, is 
an appropriate approach to use. We also note that this is in line 
with the 2013 Recommendation and the draft Gigabit 
Recommendation.97 

4.71 However, we recognise the comments of both SPC Network and 
Vodafone querying whether and how the revenues included in 

 

 
90 Vodafone (2023), op. cit., p. 25–26. 
91 Vodafone (2023), op. cit., p. 26. 
92 Vodafone (2023), op. cit., p. 26. 
93 SPC Network (2023), op. cit. para. 205. 
94 SPC Network (2023), op. cit. para. 205. 
95 SPC Network (2023), op. cit. para. 208. 
96 SPC Network (2023), op. cit. para. 205. 
97 European Commission (2013), op. cit., Annex II; European Commission (2023), op. cit., Annex III. 
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the test will vary over time, recognising that there are typically 
promotions and/or discounts offered to customers over their 
initial contract term and, in some cases, use of promotions and 
discounts to retain customers once their minimum contract term 
has expired.  

4.72 In principle any ‘acquisition’ discounts/promotions and, if used 
by Eircom, retention offers (which we understand to be the 
case) should be included in the MST. If retention offers are 
omitted from the MST (and as Vodafone suggests, the ‘headline’ 
price—which will typically be higher than the initial discounted 
price—is used for the remained of the ACL), the revenues 
included in the test would be artificially high. This would risk 
giving an erroneous MST result with a much higher DCF/NPV 
margin reported than if all relevant discounts and promotions 
were included. 

4.73 This can be illustrated with a simple worked example, expressed 
on a per customer basis. For example, suppose Eircom is 
offering a product with the following prices, terms and costs: 

• Headline, undiscounted price = €75.99 (incl. VAT) =  
€61.78 (excl. VAT); 

• Initial contract duration = 24 months; 
• Discounted price for initial contract = €39.99 (incl. VAT) = 

€32.51 (excl. VAT (i.e. a €29.27 discount); 
• The monthly cost of provision (wholesale and retail 

costs at LRIC) = €35.00. 

4.74 That is, a new customer of this product would be expected to 
pay €32.51 (excl. VAT) for 24 months.98  

4.75 As noted by SPC, after the minimum term expires, customers 
may recontract with Eircom and receive a lower price than the 
headline price for (part of) the remaining ACL,99 and the MST 
needs to take this into account.100 We agree. This point also 
relates to Vodafone’s comment regarding their view that the 

 

 
98 In this simple worked example, we assume that all new customers would receive an acquisition 
discount on the headline price, and that all new customers receive the same acquisition discount. If, 
in practice, Eircom does not provide all new customers with an acquisition discount and/or provides 
different acquisition discounts to different customers, the cost of acquisition discounts should be 
included in the FTTH VUA MST as a weighted average, using an analogous approach to that 
described in paragraph 4.76. 
99 SPC Network (2023), op. cit. para. 205. 
100 SPC Network (2023), op. cit. para. 208. 
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MST as proposed assumes that the price reverts to the 
undiscounted monthly price.  

4.76 To the extent that retention offers are available and are, 
therefore, included in the MST, it should not be the case that the 
price reverts to the undiscounted price for the remainder of the 
ACL (at least not for all customers). Extending the example 
above, suppose that after the initial contract period (24 
months) Eircom offers 50% of customers a ‘retention’ promotion 
of a further 12 months with a €20 discount (on excl. VAT prices). 
That is, the average customer will get a weighted average 
discount of €10 discount between month 25–36 in this example.  

4.77 After the retention period, those customers may be offered a 
further retention offer, or may be left to pay the headline price. 
Depending on which assumption is made, about retention offers 
beyond the acquisition and initial retention period, this can be 
reflected in the test in different ways: 

1. after the initial retention promotion, all customers pay 
the headline price for the remainder of the ACL; 

2. after the initial retention promotion some customers are 
offered an additional retention offer, and is assumed 
that the same offer on the same terms to the same 
proportion of customers is made, then the same 
weighted average retention offer may be applied for the 
remainder of the ACL.101 

4.78 One can then estimate, the stream of costs and revenues for the 
average customer taking this product (as measured across the 
average customer life of 42 months, which reflects the fact that 
some customers will leave earlier than 42 months, while others 
will stay longer than 42 months). 

4.79 Under approach 1 the key inputs to the calculation would be as 
presented in Table 4.1. 

 

 
101 As illustrated in paragraph 4.76, the weighted average retention offer should reflect the average 
retention discount received by customers, taking into account the volume of customers receiving 
different values of retention discounts offered (including those customers that receive no retention 
discount). 
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Table 4.1 Stylised example of the treatment of acquisition and 
retention costs under the product-by-product test 

 Initial contract term 

Month 1 – 24 

Forecast retention 

period 

Month 25 – 36 

Remaining months in 

the ACL 

Month 37 – 42 

Headline price €61.78 €61.78 €61.78 

(average) 

acquisition discount 

€29.27 - - 

(average) forecast 

retention promotion 

- €10.00 - 

Cost (wholesale 

price + downstream 

costs at LRIC) 

€35.00 €35.00 €35.00 

Monthly margin -€2.49 €16.78 €26.78 

Source: Oxera analysis. 

4.80 Calculating the margin across the 42 month ACL, and 
discounting using the annual WACC of 4.93% as the discount 
factor, would give an NPV of €259.58 (across the 42-month 
ACL). So while the initial contract period is provided at a 
negative margin, the NPV margin across the ACL is positive and 
thus this product would ‘pass’ the MST. 

4.81 Under approach 2 the key inputs to the calculation would be as 
presented in Table 4.2. 

Table 4.2 Stylised example of the treatment of acquisition and 
retention costs under the product-by-product test 

 Initial contract term 

Month 1 – 24 

Forecast retention 

period 

Month 25 – 36 

Remaining months in 

the ACL 

Month 37 – 42 

Headline price €61.78 €61.78 €61.78 

(average) acquisition 

discount 

€29.27 - - 
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(average) forecast 

retention promotion 

- €10.00 €10.00 

Cost (wholesale 

price + downstream 

costs at LRIC) 

€35.00 €35.00 €35.00 

Monthly margin -€2.49 €16.78 €16.78 

Source: Oxera analysis. 

4.82 Calculating the margin across the 42 month ACL, and 
discounting using the annual WACC of 4.93% as the discount 
factor, would give an NPV of €208.16 (across the 42-month ACL). 
So while the initial contract period is provided at a negative 
margin, the NPV margin across the ACL is positive and thus this 
product would ‘pass’ the MST. 

4.83 Of course the examples above are simplified for illustration. It 
could be that for this bundle there are different initial contract 
terms with different initial discounts, and there may be different 
retention promotions of different values and durations. 
However, the principle remains that the (weighted) average 
value of retention promotions should be taken to enable the 
estimation of the NPV margin of the average customer.102 We 
recommend that ComReg ensures these principles are taken 
into account in the implementation of the MST. 

4.84 The simple examples above also focusses on ‘new’ customers to 
the bundle, for whom assessing the discounted margin across 
the full ACL of 42 months in consistent. 

4.85 Based on the example shown above, we disagree with 
Vodafone’s characterisation of the DCF/NPV approach and its 
suggestion that this approach is not fit for purpose due to its 
view that it does not allow for a sufficient margin at the time a 
competitive response is required and that access seekers would 
face the risk of competing on negative margins, which they may 

 

 
102 As explained in footnote 98, if, in practice, Eircom does not provide all new customers with an 
acquisition discount and/or provides different acquisition discounts to different customers, the cost 
of acquisition discounts should be included in the FTTH VUA MST as a weighted average, using an 
analogous approach to the calculation of retention discounts. 
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not be able to earn back if the customer does not remain for the 
ACL.  

4.86 The DCF/NPV approach ensures that the overall margin of a 
retail product is positive when all the costs and revenues are 
assessed across the ACL. While this approach allows the margin 
to be negative in a given sub-period—and thus accounts for 
more intense price competition for new customers103—subject to 
the test being positive across the ACL, which could be achieved 
by higher subsequent prices later in ACL. 

4.87 As noted above, while it is the case that some customers will 
switch before the end of the ACL (and thus any negative 
margins from the initial contract may not be recovered for that 
individual customer), there will also be a number of customers 
that will continue to stay with the bundle and generate positive 
margins beyond the ACL. That is reflected in the fact that the 
model is based on the average customer life. 

4.88 We consider the DCF/NPV approach provides a robust means of 
ensuring that the overall margin of a product is positive when all 
the costs and revenues are assessed at the time they are 
incurred and discounted across the ACL and, therefore, testing 
whether Eircom’s retail products are replicable. 

4.89 We understand the ACL proposed by ComReg for the MST (42 
months) is based on industry data on the actual ACL of Eircom’s 
and other operators’ customers. We consider this is an 
appropriate period over which to allow Eircom to recover its 
costs to ensure its products are replicable. Since the ACL is 
based on actual data, this will reflect the average customer 
based on the typical structure of prices charged in practice 
(which may include retention offers), and the fact that 
customers are free to switch providers after their minimum term. 
This provides a reasonable basis for the average tenure of 
customers in practice, which takes these factors into account. 

4.90 In relation to SPC Network’s comments on inflation-linked price 
increases, we consider that, to the extent that such price rises 

 

 
103 For example through discounted prices which may lead to negative margins in the relevant 
months, during the initial contract term. 
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are contractually imposed on customers, they should be 
accounted for in the stream of revenues in the MST. 

4.5.3 Oxera’s final recommendation 
4.91 Based on the above, we maintain the recommendation 

presented in the Oxera Part 3 Report.  

The FTTH VUA MST should use a DCF/NPV profitability approach, where: 

• the discount factor is equal to Eircom’s WACC; 
• the time horizon used is the estimated ACL; 
• acquisition and retention discounts and promotions 

should be captured in the test, reflecting the 
commercial practices in the market. 
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5 The need for a margin squeeze test on 
FTTH VUA services with respect to 
downstream wholesale FTTH Bitstream 
services 

 

 

 

Box 5.1 Summary of position to date 

 Oxera Part 3 Report recommendation: A separate ‘wholesale’ 
MST between FTTH VUA services and FTTH Bitstream services is 
not recommended. 

ComReg consultation proposal: ComReg is of the view that 
the proposed FTTH MST would ensure that Eircom has no 
incentive to engage in a squeeze between FTTH VUA and FTTH 
Bitstream. ComReg proposes accordingly that the wholesale 
MST between FTTH-based VUA and FTTH-based Bitstream 
should be removed. 

 Source: Oxera Part 3 Report, para. 6.104; ComReg 23/03, para. 9.580. 

 

5.1 Summary of respondents’ views 
5.1 BT, SFG, Virgin Media and SPC Network (on Virgin Media’s 

behalf) disagreed with the proposal to remove the MST on FTTH 
VUA services with respect to downstream wholesale FTTH 
Bitstream services. 

5.2 BT raised concerns that, as the ‘[WCA] market is very price 
sensitive’, a margin squeeze between the VUA and WCA 
(Bitstream) price is a real concern.104 It argued this could have 
the effect of ‘closing the market for access to the more costly 
VUA sites – this could be a reasonable number’.105 

 

 
104 BT (2023), ‘BT Response to the ComReg Consultation: Market Reviews’ [non-confidential 
version], p. 10. 
105 BT (2023), op. cit., p. 10. 
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5.3 SPC Network stated that [].106  

5.4 SPC Network also set out a potential strategy that Eircom could 
adopt to foreclose the market to alternative network 
providers—[].107 It correctly noted that this practice depends 
on Eircom being willing, at least in the short-term, to sacrifice 
revenues in the retail market but increase revenues in the WCA 
market.108 

5.5 SFG commented that ‘[Oxera] has entirely ignored the scope 
and potential distortion to competition from a geographically 
targeted BS margin squeeze strategy by Eircom’ and that ‘even 
where Eircom face no competition in the VUA market e.g. the 
Rural Commercial Area, it may also have an incentive to engage 
in aggressive backhaul pricing strategies on a geographic basis 
to undermine WCA competitors’.109 

5.2 Oxera response 
5.6 In the Oxera Part 3 Report, we recommended that a MST 

between FTTH VUA services and FTTH Bitstream services should 
not be imposed. This was based on the fact that, the presence 
of the FTTH VUA MST (as described in section 3) would ensure 
that Eircom has no incentive to engage in a profitable squeeze 
between FTTH VUA and FTTH Bitstream.110 Specifically: 

• If Eircom decided to lower Bitstream prices to engage in 
a squeeze relative to FTTH VUA, then downstream rivals 
using Eircom’s wholesale Bitstream input would be able 
to lower their retail prices (as their input costs would 
fall). Eircom would not be able to respond by matching 
those lower retail prices given that the FTTH VUA MST 
(with VUA plus backhaul and other costs) prohibits this, 
in the absence of Eircom also lowering FTTH VUA prices.  

• Therefore, the Bitstream-based access seekers’ retail 
prices would undercut Eircom’s retail prices. In this case, 
Eircom would be faced with losing customers at the 
retail level, who may divert to the Bitstream-based 
access seekers offering lower retail prices. 

 

 
106 SPC Network, op. cit., para. 114. See also Virgin Media (2023), ‘Virgin Media response to: 
ComReg’s Wholesale Local Access and Wholesale Central Access Market Reviews’, March, p. 33 
107 SPC Network (2023), op. cit., Section 6.1. 
108 Virgin Media (2023), op. cit., p. 33; SPC Network (2023), op. cit., Section 6.1. 
109 SFG (20203), op. cit., p. 22–23. 
110 For more detail see: Oxera Part 3 Report, paras 6.100–6.104. 
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• This would undermine any attempt to squeeze an 
operator that self-provides the backhaul and network 
elements to create its own Bitstream service.  

• In other words, the proposed FTTH VUA MST would 
ensure that Eircom has no incentive to engage in a 
profitable squeeze between FTTH VUA and FTTH 
Bitstream. Therefore, a separate ‘wholesale’ MST 
between VUA and Bitstream is not recommended 

5.7 Therefore, while Eircom could, in theory, lower FTTH bitstream 
prices in the way that Virgin Media and SFG claim, this would 
allow retailers relying on the (now) cheaper FTTH Bitstream 
inputs to lower their FTTH retail prices. Due to presence of the 
proposed MST on FTTH VUA, Eircom would need to ensure that 
FTTH VUA prices leave sufficient space to pass the MST, and 
may therefore also be forced to reduce its FTTH VUA prices to 
ensure compliance. Under ComReg’s proposal, there is nothing 
to prevent Eircom from lowering its FTTH VUA prices in this 
way—provided they are above the price floor, and are not part 
of a commercial offer which can have detrimental effects on 
network rollout. This aligns with the logic set out above, and in 
the Oxera Part 3 Report. 

5.8 However, one potential concern raised by SFG (and implicit in 
the response of SPC Network) is that Eircom could decide to 
lower Bitstream prices in a geographically targeted way, 
perhaps focusing on areas with greatest (actual or potential) 
infrastructure competition. Eircom could do this without 
requiring approval from ComReg as the WCA market is being 
fully deregulated. The consequence of this could be that Eircom 
circumvents ComReg’s proposals requiring commercial offers 
(including geographic discounts) to be approved by ComReg.111  

5.9 Furthermore, this risk could be compounded if these targeted 
WCA discounts are not fully reflected in retail price reductions,  
given national retail pricing policies. If so, Eircom would not be 
forced to reduce wholesale VUA prices to maintain sufficient 
margin (in line with the MST on FTTH VUA services) and it could, 
therefore, successfully target Bitstream discounts in those areas 

 

 
111 ComReg 23/03, paras 9.347–9.376. 
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with greatest (actual or potential) infrastructure competition 
without implication for its retail pricing. 

5.10 Indeed, the rationale set out in the Oxera Part 3 Report, holds 
only in the case where there is a mechanism through which 
lower unregulated wholesale bitstream prices would result in 
access seekers lowering their retail FTTH prices. This would likely 
be the case if there was a national reduction in wholesale 
bitstream prices, such that national retail prices could be 
lowered. If, however, Eircom set discounted FTTH Bitstream 
prices (for example, by equating the Bitstream price to the VUA 
price, in effect offering backhaul for free) in targeted areas with 
greatest (actual or potential) infrastructure competition, then: 

• Retailers who have national retail pricing strategies may 
not lower their retail FTTH prices in response to a lower 
FTTH Bitsream price in that very specific area.  

• In this case, Eircom’s retail market share may remain the 
same, since (at a national level) it’s not disadvantaged 
in terms of its price level relative to its rivals’ prices.  

• If it is successful in undercutting alternative wholesale 
providers (providing bitstream services, or substitutable 
VUA services), then it could gain wholesale customers to 
its benefit, and may therefore have an incentive to 
engage in this behaviour. 

5.11 In this case, the concern is therefore one of Eircom finding a way 
to circumvent ComReg’s proposed remedies (i.e. restrictions on 
wholesale discounts and differential geographic wholesale 
pricing) and engage in pricing behaviour to foreclose the market 
to rival alternative network operators. Indeed, under ComReg’s 
proposals (with no MST between FTTH VUA and Bitstream, and 
the WCA market being fully deregulated), the approach 
described could be a way of circumventing the commercial 
offers pre-authorisation process by engaging in geographically 
targeted discounting which is not allowed for VUA (under the 
current proposals), but which is not prohibited for Bitstream as 
it is unregulated. Where there could be targeted discounting on 
FTTH Bitstream in some specific geographic areas, this could 
undermine the business case of alternative network operators 
as they would need to compete against heavily discounted 
Bitstream offers, which may not be covering their cost, and are 
targeted in nature.   
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5.12 Whether ex-ante regulation should be imposed to protect 
against this risk and whether it would be proportional to do so, 
relies on an assessment of the risk of Eircom seeking to engage 
in such behaviour (ability and incentive) and the costs (in terms 
of the regulatory burden imposed on Eircom and, by association, 
ComReg), considered alongside ComReg’s policy objectives and 
the backstop of using its ex post competition law powers. 

5.13 The risk of the above behaviour occurring is ultimately an 
empirical question of whether such a strategy could lead to a 
better financial position for Eircom, and thus whether it would 
have an incentive to enagge in such behaviour. This will depend 
on the difference in the margins Eircom would make on FTTH 
VUA compared with the discounted FTTH Bitstream price, 
together with any volume effects. 

5.14 If the increase in profits on bitstream is greater than the 
decrease in profits from its own wholesale customers switching 
from FTTH VUA to FTTH bitstream, then Eircom could have the 
incentive to engage in this behaviour. Importantly, this is not 
determined only by switching from VUA to bitstream by Eircom’s 
existing customers. If this was the case, the net impact would 
be Eircom being worst off, as bitstream is being offered at price 
that doesn’t cover backhaul costs. For this strategy to be 
profitable for Eircom, it must also capture customers from 
alternative network operators (such as SIRO or Virgin Media) or, 
more precisely, prevent the risk of customers leaving Eircom and 
switching to these rivals. If Eircom perceives this as a high risk, 
then even if it earns reduced margins with bitstream, it may 
consider the strategy to be profitable because of the avoided 
costs of losing customers to rivals. The strategy is more 
profitable when the loss of profits from a reduction in margins 
on bitstream are more than offset by the avoided losses from 
losing wholesale customers to rivals in the alternative.  

5.15 The above effect in turn depends on the extent to which there 
would be switching to the Eircom Bitstream services. This will 
depend on the follow factors: 



NON - C
ONFID

ENTIAL

 

   

 
© Oxera 2023 

WCA/WLA market review: Oxera Updated Part 3 Report [Non-confidential version]  54 

 

• The extent to which access seekers see FTTH VUA and 
FTTH bitstream as substitutes.112 This will be determined, 
in part, by the costs associated with switching from 
FTTH VUA to FTTH Bitstream. If switching costs are low, 
then access seekers may be able to respond to the 
pricing signals and switch accordingly.113 

• Whether the equivalent costs of upgrading from FTTC 
VUA to FTTH Bitstream or FTTH VUA are significantly 
different. If the difference in costs are low, and the two 
services seen as substitutes then takeup of the 
discounted bitsream product could be high. 

5.16 The incentive and ability is highly contingent on the above 
factors and it thus difficult to quantify at this stage.  

5.17 If Eircom were to engage in this behaviour, the impact could be 
foreclosure of infrastrucure competition in certain geographic 
areas that would otherwise benefit from competition across 
alternative network operators. This is because alternative 
network operators, such as SIRO, would need to compete 
against heavily discounted Bitstream offers, which may not be 
covering their cost, and are targeted in nature, and this may 
undermine their business case. 

Options available to ComReg  

Option 1: Maintain the existing wholesale FTTH VUA-bitstream MST 

5.18 The first option would be to reverse the proposals in the 
Consultation and to maintain the existing MST between FTTH 
VUA and FTTH Bitstream. This would mean there would be an 
obligation for the margin between FTTH VUA prices and FTTH 
Bitstream prices to be reflective of the differences i cost of 
provision—with the relevant prices being those in the specific 
geographic area where the discounts are being offered. 

5.19 In regards to proportionality of this option we note that while 
this would protect against the risks identified above, it may be 

 

 
112 ComReg’s market analysis has found that the degree of substitutability between the FTTH VUA 
and FTTH Bitstream is insufficient to conclude that they are in the same product market. ComReg 
Decision, Section 5. 
113 Operators who have already invested in deploying their own network infrastructure to allow 
them to use VUA inputs may face high switching costs if switching results in a large value of 
stranded assets. 
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that the specific pricing behaviour identified—targeted 
discounting of bitstream services—may be in breach of the non-
discrimination obligations in place on the FTTH VUA service, 114 
which is a key input to FTTH Bitstream services, and thus could 
also be prevented through ComReg’s enforcement of that 
obligation, and identified through the proposals for monitoring 
of pricing, as set out below. 

Option 2: Ongoing monitoring of the market with a view to using ex post 
competition powers or bringing FTTH Bitstream services in scope of the 
proposed rules on wholesale promotions and discounts  

5.20 If ComReg opts not to maintain the existing MST between FTTH 
VUA and FTTH Bistream prices, ComReg should monitor market 
developments closely, given the potential identified risk to 
alternative network operators. It could do this, for example, 
through its detailed monitoring of commercial offers. In 
particular, ComReg could undertake systematic gathering of 
information from network provides and access seekers on FTTH 
services and the associated prices (including Bitstream prices). 

5.21 This monitoring would allow it to assess whether there are signs 
that Eircom’s commercial strategy is shifting towards the 
provision of FTTH Bitstream instead of FTTH VUA, and whether it 
is launching FTTH Bitstream commercial offers which have the 
effect of circumventing the obligations on FTTH VUA to not 
engage in behaviour that can materially affect infrastructure 
competition, such as geographically targeted offers.  

5.22 This monitoring could allow ComReg to identify concerns early, 
and intervene in a variety of ways including using ex post 
competition law, enforcement of the non-discrimination 
obligations in place on the FTTH VUA service, reimposition of an 
explicit ex ante wholesale MST, or bringing Bitstream into scope 
of the wholesale commercial offer restrictions to avoid targeted 
discounting.  

 

 
114 ComReg considers that this could represent a breach of Eircom’s non-discrimination obligations 
since ‘a VUA customer would be placed at a disadvantage by purchasing VUA directly (from Eircom 
and adding on the backhaul and co-location elements) as opposed to purchasing VUA as part of 
Eircom Wholesale’s Bitstream offering’ (source: ComReg Decision, Section 9.3.5).  
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5.3 Oxera’s final recommendation 
5.23 We recommend ComReg adopts Option 2. Whilst ComReg could 

consider adopting Option 1 to ensure maximum protection 
against the risk of targeted discounting on the bitstream 
services, Option 2 is a more flexible approach that ensures 
ComReg continues to monitor market developments closely, and 
should concerns be identified, it could intervene swiftly.  

5.24 The precise action that ComReg would take will be for ComReg 
to decide at that point in time, subject to the specific nature of 
the practice. 
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subscriber base is distributed across standalone and different 
types of bundled FTTH products. 

Figure 6.2 Distribution of FTTH subscribers across standalone and bundled retail products by operator 
(subscriber lines, Q2 2022) [X] 
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Note: For the acronym definitions, see Figure 6.1. 

Source: Oxera based on ComReg (2022). 'FTTC/FTTP Bundle Services (Retail Submission 

Data) All Combinations'. 

6.13 First considering the three largest FTTH operators in Q2 2022 
(Eircom, with around [�X] FTTH subscribers; Vodafone, 
with around [�X] FTTH subscribers; and Sky, with 
around [�X] FTTH subscribers), we make the following 
observations.47

•

•

Eircom: only [XIX]% of Eircom·s FTTH subscriber base 
purchased a standalone broadband product in Q2 2022, with 
the remaining [�X]% taking a bundled product. The most 
popular bundled product was [  

], accounting for [�X]% of all Eircom·s FTTH 
subscribers. This distribution has remained broadly stable 
since Q1 2021. 
Vodafone: a large share of Vodafone's FTTH subscribers take 
a [ ] product <[i<l!lx ]%) with 
the remainder spread relatively evenly across three bundled 
types. This distribution has remained broadly stable since Q3 
2021. 

•
Sky: the focus is primarily on bundles including [  

] ([�X]%), and ([ X]%) of 
its overall FTTH subscribers taking a [  

] product. This trend has remained broadly 
stable since Q1 2021.

6.14 Next, considering three smaller FTTH operators in Q2 2022 (Pure 
Telecom with around [�X] FTTH subscribers; Virgin 
Media with around [�X] FTTH subscribers; and Digiweb 

47 Oxera based on ComReg (2022), 'FTTC/FTTP Bundle Services (Retail Submission Data)

All Combinations'.

WCA/WLA market review 47 
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with around [�X] FTTH subscribers), we make the 
following observations:48

• Pure Telecom: the large majority C[Xll!IXJ%) of FTTH 
subscribers purchase a [ ] 
product. Since Q1 2021, [ ] has 
accounted for an increasing share of Pure Telecom·s FTTH 
subscriber base.

• Virgin Media: the large majority [Xll!IXJ% of its FTTH 
subscribers take [ ], with 
the remaining [�X]% of its FTTH subscribers taking a
[ ] product. Virgin Media has 
experienced fluctuations in the distribution of subscribers 
across products, with growth in the share of its FTTH 
subscribers taking [ ] since Q2 
2021.

• Digiweb: the majority [Xll!IXJ% of FTTH subscribers 
purchase a [ ] product with the 
remaining [Xll!IXJ% of its FTTH subscribers taking
[ ]. Since Q2 2021, [  

] has accounted for a decreasing share of 
Digiweb's FTTH subscriber base.

6.15 The above shows that a range of product types are important 
to the competitive dynamics for FTTH, with operators providing 
a mix of standalone and bundled products to customers, with a 
number of rivals having a larger share of standalone broadband 
offerings than Eircom. This suggests that, to preserve effective 
competition and ultimately protect consumers, it is important 
to ensure that access seekers have a sufficient margin to 
compete on both standalone FTTH broadband products and the 
range of bundle products. 

6.16 We recognise that there will be a large range of different 
standalone and bundle products as operators will offer FTTH 
broadband at multiple different bandwidth speeds and usage 
caps. Moreover, in relation to bundles, there may be variations 
in terms of the other services included in the bundle. For 
example, operators may offer different quality TV offerings. 
Given the large range of products, some will account for a 
larger volume of subscribers and will be more important for 
competition than others. For example, a certain bundle type 
and broadband speed may be more important for competition 
at a given point in time. 

6.17 However, given the nascent nature of FTTH and the potential 
for evolving competitive dynamics across the market review 
period, the importance of different individual products is likely 
to evolve over the market review period. Therefore, we consider 
that all FTTH retail products sold by Eircom should be included 
in the FTTH MST. 

6.18 Based on the above, our recommendation is as follows: 

48 Ibid.
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